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PREFACE 


TO THE 

SIXTH EDITION 


As will be evident from the increase in volume, the 
book has been revised and enlarged under each article and the 
arrangemefU has also been improved. 

The text of the Constitution is correct up to the Twenty- 
Third Amendment | and every attempt has been made 
to ineoTToraie case-law up to the end of including 

numerous unreported decisions. 

The Author reiterates once more that there is no scope 
in like a work the preamt one to express the Author's own 
views upon any question ; for that the reader will have to 
turn to the Commentary oh the Constitution of India. 


TUB AUTHOR. 
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THE 

CONSTITUTION OF INDIA 

WE, THE PEOPLE OF INDIA, having tolonnly resolved to 
constitute India into a SOVEREIGN DEMO- 
F^eaihhfe. CI^TIC REPUBLIC and to secure to all its 

citizens: 

JUSTICE, social, economic and p<ditical; 

LIBERTY ci drought, expression, belief, faith and worship; 

EQUALITY of status and of opportunity; 

and to promote among them all 

FRATERNITY assuring the dignity of the individual and the unity 
of the Nation; 

IN OUR CONSTITUENT ASSEMBLY this twenty>sixth day of 
November, 1949, do HEREBY ADOPT, ENACT AND GIVE TO 
OURSELVES THIS CONSTITUTION. 

Utility of the Preamble. 

'I'ht I’r<"aiiih!(‘ th< ‘.'iTital piifpcM 'K’.in'l tlv" ■ t:i1 pro\i‘.ion«: 

of thy fV)p (tulion hut. n(*vfrilideN->, if nol a jwrt of tin* ( \*n'titution 
and !>< iicvei jeir.iided a*' a 'niir o( an\ -uhsl.itiiuc 


PART I 

THE UNION A\’D ITS TERRITORY 

1. (1) India, that is Bharat; shall be a Union of States. 

Nm» and Utiitory (2) The States and the territories thereof shall 
the Union. be ai specified in the First ScheduR. 

(3) The territory of India shall comprise 
%i) the territories of the States; 

(/') the Unimt- territories specified in ’ the First Schedule; 
and 

(r) such olner tmritories as may be acquired. 

Amendment.- The Artirlc ho'> bion .i" hv th*' Constitution (Seventh 
Amendment) Act, 1*66. a,s follows; 

(a) In cl. (2), for tlic words ‘the States and their tenitomes", the word ‘as’ has 
been substituted; and the words “Parts A, B and C” have been omitted. 

(b) In cl. (3) (fr). the word 'Ihuon' has hi'cn inserted befnpre the word 'territories’ 
and the words "Part D of' lave been omitted 

Effects of Amendment- In the ori;?in.tl Constitution, the States 
which formed tlw* Union of India wcu cla.ssificd inlm three catetjurie'' aiul 

1. Re Beruteri Union, A 1960 S.C. 845 . * j » 

2. The Ai® has been amended by tlw Constitution fSet-enth Amendments Act. 

1956; w.e.f. 1-11-56. 
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tArt.i 


enunverated in 1?arts A, B and C of the First Sdiedule of the Constitution. 
At the daiteof the Constitution (Seventh Amendment) Act, 1956 the number 
of these States was 10, 8 and 9 respectively, making a total of 27. 

Besides these 27 States of different catteries, there was another cate- 
gory, vis., a territory si>ccificd in Part D of the First Schedule. The Con- 
stitution (Seventh Amendminit) Act, 1956 reduced ffiese 4 categories into 
two only. Instead of three categories of States, there will now only one 
class of ‘States’, and the nuutlier of such Stales became 15. 

The category of ‘territor)' In Part D’ was replaced by ‘Union Terri- 
tories’. and this class was now to include not only the Andaman and Nicobar 
Islands which '.vere previously included in Part D, but also some of the 
erstwhile Part C States. The total number of these Union territories was 6. 

Cl. (1): *Uiuon of States*. 

This union is a federal union, with a distribution of powers of which 
the Judiciary is the interpreter.*® 

CL (2): Mendbership of the Union and die Territory of India. 

The Constitution will extend to anv territt«r\'' which onmes within the 
scope of the exfiression ‘territory of India’ as defined in cl. (.1) of the 
present Article. 

These three categories, as alteml by the Con.stitution (Seventh Amend- 
ment! Act 19.‘!6 and subscqtient Act®, are — 

(o! The ‘States’, and these are menil>ers of the ‘Union of States’ 
referred to in Cl. (1). These are now 17 in number, rir., Andhra Pradesh, 
Assam, Bihar, Gujarat^, Harayana*, Kerala, Madhva Pradesh, Madras, 
Maharashira*, Mtsore. Nagaland^. Ort-sa. Ptiniah, Pajaslhan, • Uttar 
Pradesh, W^st Bengal, Jammu ft K'i«hniir. fSe*- Sch T, po.vt}. 

(fr) The 'Union Territories’, are now 10 in number. 7'ir. Chandigarh*, 
Delhi, Himachal Pradesh, Manipur. Tripura, the Andaman & Nicobar 
Islands: the I,acoadive, !\linieov and Aminidi\i Islands; Dadra Nagar 
Haveli ; Goa, Danvm & Diu ; Pbndirherrv 

(c! Any territor}' that mav be acquired* bv India, at any time*. 'Thus, 
Goa, Daman and Diti. aentti'ed from the Portnsrtiese by arnexation, were 
being administered since 70-12 61 a® ‘aefiuired Territon’’, until thev were 
incorporated as a T^nion Territor}'. under ,9fh I, by the Constitutirm 
CTw'elfth Amendment! Art, 1962 

Difference in statas between the States and the Union Tei;fitoriei. 

fa! Since the Constitution f Seventh .^m'■ndlnent! Art. 1956, there is 
no distinetkm hetw'cen the ‘States* inter sr All of them now belong to one 
cla.ss, and barring Jjammui Sr K.ashmir ffor w'birh special provisions are 
maintained!, a’t prm'isions of the Constitution which are applicable to the 
'States’ are appl'mWe to them alike, and the provisions of Part VI fopn the 
OTfistitution of all States alike. 

It is to be noted that* the administration of the Scbefluled Areas, 
Scheduled Tribes and Tribal Arens as are induded within the Statles are 

2a. «?nedd Rrf. 1 of A IfWS S.C. 745 (76». 

3. The State of Bombay was split tio into two Statea,— Gujarat and Maharashtra, 
bv the Bonbav Kemymi'satidn Art. 1960 

*. Added bv the ptrniab ReorganisaHon Art. 1966 

5. Imerted hv the State rf Nagaland Art. 1962 

6. ‘Aequired* means acquired aerordinc to any of 'the modes recomised bv 
TnternaHonat taw, as distbunilshed from tpenei 4e facto control fXIiaiifXwii SeMf 
V. CUefOmm, A 1982 SC. 797 (663)1. 

7. See Art 246 (40'. as to their govqniance. 



Art 3.2 SHcuiTsa constitution or india 3 

token oiit from the op^tioii of the general provisions ofi Parts VI and 
Vil, and am placed under the Pifeh and Sixth Schedules which provide 
certain self-contioined provisions ‘regarding them [Article 244 1 . 

{^b) The ‘Union territories’ shall be governed according to the provi* 
hltms oonbained in Part Vlll. Vhese temtonea, in short, will be governed, — 
subject to legislatiou by i'arliaiucut, if an>,- -by the President! acting through 
an ‘Adtniuislrator’ appointed by him. 

As regards ‘acquired territories’, — ^these are included within the 
dthnititai of 'Union Terntloirks’ in Art. 306 (30 j, past. In the result, such 
leiriiories will also be governed by provisions m I'art Vlll. 

CL (3) (c). 

Sub-Cl. (c) does not punjort bj confer powei on India to acquiie terri- 
tories wluch a sovereign Stale has the iribereiil right to do by virtue of 
its sovereignty.** It merely provides for and recognises automatic absorp- 
tion or assimikitiuii into the territory of India of areas which may be 
acquired by India, horeign territories which thus become a part of the 
territory ot India may, either be uduiiUeJ into the Union or constituted into 
new States, under art. 2 or merged into an existing Slate under art. 3 (aj 
oi (bj.*> 

2. PariiaoSent may by law adbnit into the Umon, or estabHs^ 
Adouaskn or cstaolish- new States on such terms and conditioas a* it 

muiit of new Stales. thinks 6t. 

Art. 2: Admissi<ni of New States. 

Tins Article shows ih'it n ieign InTib^rica wh'Ui, on acquisition, would 
Imoiiw pait oi the tcrriujry' of iiuht under Ait. 1(3; (^c) can by law be 
admitted into tl’e I’niou uialer Art. 2. Such territories may also be assi- 
milated under Art. 3 (a) or 

3. Parliament may by law — 

FarmaUon of new C"; form a new State by separation of territory 
States and alteration of from any State or by u n it in g two mone 

areas, boundaries or States or parts of States or by uniting any 

names of existing States. territory to a part of any State; 

(/’) increase the area of any State; 

^r) daninish the area of any State; 

(d) alter the boundaries of any State; 

(td alter the name of any State: 

Provided that no Bill for Uie purpose shall be introduced in rither 
House of Parliament except on tl^ recommendation of the President 
and unless, where the proposal contained in the BiQ affects the area, 

bowidaries or tuanr of any of the SbUcs tho L^l has been referred 

by iJu' President to the Legislature of that Stair for exfiy'Ssing Us viems 
thereon loilhm such period as may be sped fif'd in thf reference or witMn 
suck further period as the Presldenl may aUeno and the period so spedfied 
or aUawed has expired.'’ • 

BxpUmaiion /. — In this article, hi clauses (o) to {e), "State" Uxludes 
a Union terrUkry, but in Ike petni-^o. "State" docs not inchtde a Union 
territory.* 

i. Re. Bendieri Union, A. 1S60 S.C. 845 iSSS-I). 

9. For amendments, see p. 4. 
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Amndmeat— ''!) The itAlidscd -iroids in the Proviso mre subeiitatsd by the 
Co0StitiNk>a (Fttth Amendment) Act, 1966 in order to put a tune limit within whim 
the States arc to taqsress their views on any proposal for nsorganitetioa refemd to them 
under Art 3. 

2^ Expbioations 1 and II wiero added by the Constitution (Eighteenth Amend* 
muw) Act, 1966, w.e,f. 27-fr€6. 


Effects of A m ewchiiePt. 

(i) lly the amendment of the J’rovtM*, the time of inakiiig tJic referatce 
ami also the jHivvir to cxlenil the period so ispeciticd were providctl. if, 
within the peiiod so sjwcihcd oi extended any Stale docs not express its 
views, the l>ill may be intuiduc«\l even though the viev\s of tliat State have 
not been obtained Iw tiie I’li'ident. 

(n) 'J'he htsi i*ail ot Kxpl, 1 codilits what was overlooked in A'c 
Bi-fu('ari Cnivn"' anil acknowledgetl in Kaiiikishorc v. Union of India, 
uaineK, ili<it In icason of the iletmitiou itf the word ‘State’ in tlic General 
Clauses vVet, die word ‘Stale’ in tins Aiticle must be rtavl as includutg |a 
‘Union Terrilorv’. 

The second pan i>l Kxpl. i. howevLi. excepts the I’rpviso from that 
definition. The result is that Ail. enijiower.s I'aihainent to fonn a new 
Union 'I'eintoiv, alter the boiiiidrtius of an existing Union Ternlorv 
or include the whole oi pait oi a Union Terntoiy in a Slate (Expl. 11 ) ; but 
m doing so, the Bill netd noii ive referred loi the J^egislature oi tlie Union 
Territor)' in question. 

Scope of Art 3. 

Broadly siwaking, Att. .) dcMls with the intetnal adjU'tincnl inter h' of 
the terrilones ot the constituent Suites of India “ 

*ParUament may by law*. 

Tile five aels SiH;cihed in the Aitido can U‘ done vjnly by legisl’tion 
b\ I'arhainent and not 1>\ the ICxtcutive wilhuul the saiKlion of I*arha- 
inent,” even tliough it involves I'te iiin lenientatioii of a trcalj.** 

‘Unitmg two or more States’. 

J'his .shows that the \ei> ixi'-lenee of an exi ling State a* a separate 
entity may be done avwiy with by an Act oi i'arlianicnt under Art, 3(,a).'® 

’Oiminislung tbe area of any Stated. 

This clause Is re''tncle<l to ntet-Staie adjustments and does mit 
apply to cession of territory in iavour ot a foreign State.* Hence 
an agrceinenti which involv<*s a cession of a jiarl of the territory of Indija 
in fb.vour of a foreign State cannot be impluiwaitcd by lussing a law under 
this Article.* 

Allcratian of area or boondariee of a Union Territnry. 

The word 'State' in Ait. 3 hicludes a Union. Territory, by reastm of 
the definitiem of ‘State’ in s, 3 (58) (b) of tbe (general Clauses Act, 1897.’* 

10. Rc. Beruberi Union, A 1960 S£. 646 (862), 

11. Xamkishere v. Union of Mia, A. 1906 S.C, 644 (643). 

12. Mima/ v. f/fdon of India, A, 1969 Cal 506. 

13. Stiimkan v. Si«fe, A. 1957 A.P. 734 (t37). 

• 14. Ram Kvhert v. Vitim of ImUo, X 1966 S.C. 644 (643), fofioMd up by the 
ioatrttoo of ExpL I, pv i... mte. 
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Art. 44 

*BiU hat been ref^^nrcdf. 

1. Once Uk original Kill is referred to the Stale 01 StateSj the yu^l)o^e 
of the I'roviix) is satvciI, and no ircsh reference shall be required e\ery 
tittle an anienduieut to the Bill is moved and accepitd, aca>rdmg to the 
rudes of procedure in l’<iirliament.‘’ 

2. Nor IS tihere anything in the I’lxiviso to indicate iliat I’arliaincnt 
must accept ou* act upon llic views of the Slate Legislature,'' 11 reedved in 
inne. 

4. (1) Any law referred to in article 2 or article 3 sliail contain 
sudk provision* for the amendment of the First 
Laws made under Scheoiue and the Fourth Schedule as may be 

articles 2 and 3 to pr necessary to give effect to the provisioas of the 

vide for die aincudinent lavr and may also contain su^ supplemental, 
, Fourih aid consequential provision* 

supplemental, incidental “MT P^ovisicms M to represontatian m Parlia* 
and consequen tial ment and in the Legislature or Legislatures of 
matters. the State or States affected by such law) as 

Parliament may deem necessary* 

(2) No such law as aforesaid shall be deemed to be an amendment 
of this Constitution for the purposes of article 368* 

'Suppi*«nenial, incidental and consequential provisions** 

1. Thi*- cKpresMon is tiK>u^>h i#) irrludc p^o\i^K>ns^ rtlatiii^ to 

the seUins up of llio (xctutnc nn-d jodicul i»r};ans of the State, 

lonned timicr Arts. ? t>'seimal t<» tite cluvtnc acbnini^^Lra^ion of tliat 
Slate iwultr ‘*e vV^n&utiUioii, exjK'rjdituic and disiiibutiou of revenue, 
.‘PporliMiintiii of iusjiel^ and h.ilMmtes, pioMMcm^ as lo jer\ict‘s, upplicaiion 
diid .idapli uf Lia*-, iruDsfcr nf piocceilitn^s and other related matters.^* 
'riicse niav not llcce‘^^atlly be eoiisinucnlia! to tl»c ainoiubiKUt of the tirst 
11 tlw' Fotmh Scliednlc,^ Of course, the p<n\<.i [a) nuke such supplemental 
( rovisitm-v is not tf> oveuldc rhe um>uiuiii«}a] sihruue and would not go 
lo th<' length « f in* ludiiK> a i>o\ a lo at nluh any oj tine oigfins o th? State 
tJtog*‘thn ' 

2, 1 he lolJuv uig an { nnisitni's cncrid I'' tiu rd»o\e 

4 xpn fl\ 

til v"^iaUs Keoiganis.ihtip \a. 115 

(li) AiKlhia i'l^^dish and tAlif ration tu’ F>i«un<iarieb j Act, 

195'^ ss 11, Is 17 

(in^ IViiijab s^^anisativn Act, s- 15 <1 > ; 22.''* 24.'* 


PART II 
CITi/bASHlR 


& At the oommenoement of this Constitution, every person who 


Citizenship at the cxn 
rm'ncument oi th< Cons 
dtution. 


has his dkanidle in the territory of India — 

(o) who WHS bom in the territory of India; or 
(/) either of whose parents was bom in the 
• territory of In£a; or 


15. BahuM v. SMt of JS^aw A I960 SC 51 fM) : t \m) 1 SC R. 606 

16. Ai«^ Sk^ V Vmm of Indk A* 19i>7 SC <>44 {NS) : (1967) 2 SC.R. 1(» 

17. Mmuppa v. Af^panao, A, 1960 My». 310 

16 Mea V. of Mysorf, A, 1«1 210 {2m 

Ift Awsf V* Sms A 1965 Cm 23 i3?) FR 

»v V. e/ A. K A 1961 AP. 90 (54). 



6 SUQRYER CONStltUTtON W 114D1A CAitf. 

(c) ndho Am* been ovdfaiarily resadenfc ia tbe Jbenitory ol India for 
not loM than five years immwftateiy preceding sneb com* 
nmcenMiilp 

shall be a dtixen of India. 

Persons who were Otuens of India at the oommenoeiuent of the 
Coostitntion. 

The fullovvhtg persom sliall be citizens of India at the date of cum- 
iueiKcmt.ut of the Cunsutution, under Articles 5-8: 

I. A person bom as well as duntiaied in the ‘territooy of India’ 
[see under Article ll,3), ante] — irrcipective of the nationality of his iKiients 
[An. 5 (o;]. 

II. A person domiciled in the 'territory of India', either of whose 
parents W'as bora in the territory of India, — irrespective of the nationality 
of his parents or the i>lace of birth ot such ix'rson [Art. 5 {b)]. 

, 111. A ^person who or whose father w'as not born in the territoiy of 

India, but who (o) has his domicile in the territory of India,’ and ( 6 ) 
has been ordinarily residing within tlie ‘territory oi India' for not less 
than 5 years immediately preceding the commencement of the Constitution. 
In this case also, tlie nationality of tlie person’s parents, is immateriaL 
Thus, a subject of a I’ortugucsc oi French Sfitleiuenl, residing in India 
for 5 years preceding the commencement of the Constitution, with the 
intention of pcimaneiitly residuig in India, would bcouniu a citucn of 
India at the commencement of the Constitution [Art. 5 (c)J. 

IV. A person who has mtgtalcd from J'.ikistan, i-ro\i(U’il — 

(») he or titlK'r t<£ lus parents or grand-parents whs boin in 'India 
as defined in the Government of India Act, 1935 (as originally enacted)'; 
and — 

(ji) (o) It he has rnigmied befoie Jiih 19, l‘M 8 , — iie has oidinarily 
resided within the “territory of India" [see Article 1 (3), ante], since 
the date of such migration ^in this case no registration of tlie immigrant 
is necessary for citizenship) ; or 

(i) if he has migrated on or after July 19, 1948, he further makes 
an application before the commencement ufi tliis Constitution for register- 
ing ij ni'-elr 23 a citizen of India to an olfater ajilioiutea by the Government 
of India, and is registered by that officer, being satisfied tliat tiie a]>pUcant 
has resided in tiie territory of India for at Imst t> moniths licfoi^e such 
irpplicution [Art. 6 ]. 

V. A person who migralod from India to Pakistbu after li?l March, 
1947, but has subsequently returned to India, tmder a permit issued under 
tbe authority of the Government of India for re-scttlcment or permanent 
return or under the tautlwiritj of any law provided he gets himself regis- 
tered in the same manner as under Article 6 (f>)(»). [Art. 7J. 

VI. A person w'ho, or any of whose p^ents or grandparents was 
com in 'India’ as defined in the.GovenuRent of India Act, 1935 tjas ongin- 
ally enlacted) but who is or^narily residing in any country outside India 
provided he gets himself roistered as a citizdh of India (whether before 
Or after the commencement of this Constituticm), on applicaltion in the 
prescribed fom, to the consular or diplomatic r«^esentative of India in 
the country of his reridenoe [Article 8J. So, under this Article, (a. person, 
bom of Indian parents but residing in Malaya or S. Africa, may acquire 

'Indian dtisen^ip under iJm Constitjitiott by mete registration at the Ind^ 
consid^e la that ootmtiy. 
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Art; 8.1 

The basic oonditi<tn for the application, of Art 5 is*tha!t the person 
must have his domicile in India on the date of commencement of the 
Constitution. If this condition is satisfied, the person must further 
show Uiat he comes within any of the three clauses (a), (b) and (c), 
which arc altermtivc and not cumulative.* In short, mere domicile is rnyt 
iaifficient to confer rm a person the citizenship of India.* 

*At the oommenoement of the Comtitutioi^. 

According to Art. 3^5, fast, Art. .S of the Constitution came into 
force witli effect fnmi the dale of adoption of the Cfmstitution, which, 
as stateirl in the Prc,mil»lc fp. 1, artfe), w'as 26.11.49.* Hence the period 
of residence rnhtcnal for the application of cl. fc) of Art 5 is five years 
tmraerliately preceding 26 1 1 .49. 

Whether a corporation can be a citizen Int&u — See under Art. 19, 

post. 

*India* (OmI *In<fia as defined in the Government of India Act*. 

Throuvhoirt the Const'tuiion, the word ‘India’ means the territory of 
‘Bharat’ ias defined in Art. 1, ante 

The expression ‘Tndi t as definetl in the Government of Tnd'o .Art 193.'i 
(as oricpnallv eflacted), which i>- iise<l in Art 6 frit or Art 8 me.an« ‘Tnd’a’ 
as di fin (< in s 311 fl) of the Covernnicnt of Tndi.a Art. 1915, ie, Briti'h 
India .as well as the territors'' of the Indim State® Part of this territory 
has since fx?en inrln.ded in Pahisttui. 

Domicile. 

1* Domicile means the place where a person’s hbbit.ation is fixed with- 
out anv f>resent intention of lemo'ing therefrom* 

2. Every person hfis a donncile at his birth called the domicile of 
oricin. This prev.nils imtil he acquires a new domicile* 

,3 The dnmirile of a minor is that of hi‘' father at the lime of his 
birth.® 

4. The doniirdc ol' oiigin cmnot he changed until the person .acquires 
a new domicile an mn ct facto, ic. bv .actndlv '.ettline in another country 
with the intmlicm of fcrmonentlv ’csiding there*® Till then the doiiiirile 
of oriein cominues notwith-tanding rt’c fact that he has left the cot'iiti''of 
his origin with an intention of never returnine again.*.® 

5 'The onu' piovc th<<i a person lu rh,inccd hi® domicile of origin 
lies I'lH'n h'ui.* Eor thi® piirjwt'-e the t-pursc of his amdurt both before 
and after the material time is relevant * 

Doimdle in the territory of India, ai the comm e ncement of the 
Comtitution. 

As a result of the creation of the two Dominions of India and Pal.’®lan 
by s. 1 of ibo Indian Independence Act, 1947, a person as ho had hi® domi- 
cile in ‘British Tn<lia’ prior to 1.5-.8 47, would automatically .acquire the 
domicile of either India or Pakistan on 15-8-47, unless, of course, he 

1 Abdid Sattar v. Stale of Gujarat, A. 1965 S.C. 810 (S12) 

a Tnski V State of M B A 1965 SC 334- (19651 1 SCR 1215 

3. Tl^ refermer to th’s date heinp 21-11-49 in paras 34 of AIR 1966 SC 
1986 1 JIM Rem v. State of JWnwhayl apo»ar« to he irvo>mict 

4. Central Bank of India v. Ram Naratn, A. 1965 SC. 36. ^ 

5. Roza JDofwtow? v Stm «f Bombav, (1969) 3 SCR 440 (4421: A 1966 SC 
1488. 

6. Kfder V Nawin, A 1988 $C. 180 (ld3-4) 
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j.cquiped the (Ujniicile of soiut. other coun-tiy outsyle the ambit of British 
Tndu, hy hi^ choice Tlmi-s, he would acquire doruicile of India if he 
liibituidly resid<s within that t>art of Hritisdi India whicli came to he in- 
included in the Dominion of India, with the intention of permnnently 
residing there, but not olheiwipe.* A jierson who continues to reside and 
carrj’ on busmc'S in Pakistan would not acquire Indian domicile by simply 
‘•v.nding his family to India, w ithoul himself coming to reside in India.* 

CL (c): X)r<finarily resident’. 

In order to bo ordinarilv residetit in India for the specified period, it 
i" not necessary that llie |)erMm '«hould lia\e resided in India for t\ery dav 
of this period: what i-' leuuiw'd is iesidencc during the period without any 
serious Ivrcph.* 

6. NotwithstainSns nnytlut^ in wrticle S, a person who hu 
migrated to tlie territory of India from the territory now included in 

Pakistan shall be deemed to be a citiacn of India 
Rights of citis nshin cKimmencisnent of this Constitution if- 

of certain per=n>s srho (n) he or Mther of his parwts or any of his 
have iniitrated to India grand-parents was bom in Imfia as defined 

from Pakistan Govtfiiment of India Act, 1935 (as 

originally enacted); and 

(^') (0 in the case where sudi person has so migrated before 
the nineteenth day of July, 1948, he has been ordinarily 
resident in the territory of India since the date of his 
migration, or 

(ii) in the case where such person has so migrated' on or 
afttr the mneteenth day of July, 1948, he has been 
registered as a citizen of India by an officer appointed in 
that behalf by the Government of the Dominion of India 
on an application made by him therefor to such officer 
before the conunencement tUs Constitution in die 
fonn and manner prescribed by that Government; 

Provided that no person shall be ao registered onless 
he has been resident in the territory of Imib for at least 
six months immediately preceding the date of his applt- 
caticn. 

’Migrated’. 

1. It refers tn a n'igration at anv time befon- the fcmimeurfment of 
the Constitution, <o a pUre nov In ibe ferritorv of Tnilia ' 

2. Tlv 'migitition' is nieant Vomhitr to India with the intention of 

residing h<rv permanentlv’*. t not for a ptiiposed® K\eTi whew 

« person moved to a place f<ir a tomi>oraiv period he mav. if be stibse- 
ovtently forms the intention of residing there permanentlv, be said to h,tve 
‘migrated to tlifit nlare, froni^ the latter jioinl of time’* Bu» the vmrri 
'migration’ is not to be conjittued in the sense of 'change of domicile’ in 
International I,aw’‘.'® 

ff?ec, further, unrlcr Art 7, helmt*.} 

7. AttatHU^ V, AttauUtth, A. 1962 Cal. 530 fif.rt) • fl9B5) I S.C.R. 697 

6. Honk of Mia v Ramtutran A. 1965 SC. 36 

9. ShoitHa Devi v. Mmeti Sak*, A 1961 SC 58 (€1-2). 

^ ^ modifying the view taken 

m Sekketta a case, A< 1961 S*C* 68, 
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7* NotwitbstMU^ anything in articles 5 and 6^ a ||erson who has 
^ . . * after the first day of March, 1047, migrated from 

Righte of ^^ahip territory of India to the territory now in- 
^ ^ eluded in Pakistan stiaH not be deemed to be a 
eiiiasea of India: 


to certain 
Pakistan. 


Provided that nothing in this article shall apply to a person who^ 
after having so migrated to the territory now included in Pakistan, 
has returned to die territory of India under a permit for resettlement 
or permanent return issued by or under the authority of any law and 
every such person shall for the purposes of clause of article 8 be 
deemed to have migrated to the territory of India after the nineteenth 
day of July, 1948. 


Art 7 : Migration to Pakistan. 

1 'Pliis Article sri}^ that ii a ]K*T'*oti had jjjotn tjoni th' t^-iriiory r»f 
India Ut the teiTit(>ry n(*\v iiidivld in afu-r 1 '^■47, ^^ith the 

intention of ^hiftintj lin frriraihtit n ^'finite fw ti' Indwi to f'itkistatt, he 
would not acquirt I he citi/eii*'liip cjf dia hich eonhl ha\e arerued, to Inm 
by eomini? uhhin the of A:t ev* ii thnuch he relJirns to India 

before 19 7-48 fnnlr*.? he ko tcIuths tuvler a for permanent r^turril. 

2. The Pi<s\ ‘scj, Iiovov'et, s i\ ^ tb.it e\<n thouLjh f ei n had mitrrattd 

to aft<i 1 3 47 if h* tMimh- ‘o India under a j#ennil for resettle- 
ment or ioi anent letUTn. Indirin nli/enMnp v oulil !>e \e4ed in him 

under Art o if Iv hid iri^aated t« Ind«n afK^r 19-7-48. 

3. The ‘nnjitation’ rcfcin 1 to in th*- Aiti h* re^’f^s to niitjration 

between 1 3 47 uid 2o 1 5t) am! u*'* .'\itnil to that 

dale, \\liiih will be j;o\rnKd h\ die C'i*i7t r^lnj/ \«'t. 1955/^ 

Arts. S and 7. 

I'he^e two ardclcs have to be nadi toi>* In the result — 

If a perv)n continued to t’*- in ]p«tii undt t Ail 3, lie v ouhi not lo^e 
lh.it c'iti7cn‘'liip h\ the f ict of nnei.ihon Uj Pd ’sta:i Md>seoucndv unless 
it is ^hoi\n (hat under Art ^ he \o]iin^«Mlv aequired the citizenship 
of n forenpi State 


^Migration*. 

1. Idle worl hnie^raOon' in this Article, \\hen read in die hirht of the 
Pro\i*-a hnlir'C, ^ ironic tr^ l*il'iNtan mih the ’hdncnfh'n of re^sVlintj there 
perwavcvtlv" ^ and run for a specific ynirposc *** 

Rut in a lat* r cri'^e’’ it has been held tint the concept of 'domicir or 
permanent nMdm*^ ;/ / enter into the ucaal hnier'afion’. and that a 

niovenu rn fo in TihIm li> !\)M''lan. if ^^as )i for o \f>cc:Pir fitrposr and 
for a ‘•hoil and Iheited petuid, \\(inld ctmstltute niij^’'atu>n un«ler Art 7. 
It ftdiows thai esen .i niiooi or a married woman ,.tv be held, to have 
mi^frated, t\tn thi-niih thc\ *pav no! acquire n domicil of ebdeed® 


IL 

12 . 


13. 

14 

15. 

16. 

17. 

18. 
1ft 


Shahbir v V P 5mV A 1%2 All 2>7. 

State ai A P v Khoilq \ 1?151 S(' 1«S7 (NT0) \ S:<^te of AL P \\ Pfer 
Md, A 1963 SC r>15 

Abdul Smtixr V of Cujar<,t A 1965 SC 810 iSr2) 

KuHdhU V Stat** iff A 19^ S C 1614 ( 

Moharik AH v Stah of Pontbay. A 1958 SC. 857 (SST)- (19581 SCR 328. 
Slate of Bihffr v Amor SmK ^19551 1 SCR. 1299 (mS ) . A 1955 SC 282 
Ska^ Ih^'i V Afottpol A 1961 *^C. 56 

Abdul Sattor v. State of GufaTat, A. 1965 SC. 810. 

Kutathil V. Stoic of Kcrata, A 1996 S C. 1614 (W9 ) . 


s. cr— 2 
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2. Depjirture fruin India to Pakistan for the putpohc of employment 
or labour,”* for an hide finite peritxl, con.stitutes migration. Movement to 
Pakistan by « Government servant ^^ho opted fur l^akislan is 'migration* 
within the meaning of Art. 

3. The fact that the fXTSon acquinnl no proiHTly there while he pos- 
’^esscil consuleiable property in India,^ or that he did not remove his 
parents,** are not role\ai t coiisidenalionv for <Ietcrii\ining the question of 
migration. 

4. A citizen of India would not lose his citizenship by a mere 

trmf^^rary \Wn lo Pakistan on ‘unn l>ll^il'e^'^ or (itlieiwi^e I>ut a ptTson 
who. after nK)\ing t<» siihseqnentl\' canie to India on a tenifHirary 

ix*rniil, lepicsenuin; himsif to be a Pakistan national, can hardly claim 
that he went to ]\akislan unlv for a temporarv puri^osc.*^ The declaration 
in the pt*rmit or pass|>orl sJiould be taken as showing* his intention,' 

Migration of a wife or a minor« 

1. Though the ruh' of Pri\ate International law that the domicile of 

a married wcanan follows that oi her Inisband ha*- been applied for th* 
purp<ise of determining the dranicile loi piirj^oscs of Art, 5. it has Ixeu 
held that that rule not applicable f( r bitirpnting the meaning of 'migra- 
tion* umler Art. 7 i(> which Ail i'- subietl* * 

2. In the result, even though a Muslim wife wei'1 to Pakistan fryf/or 
l’3-47), Uuving lur huslMinl m India and so retaining her Indian domicile 
through Inr husband, she would lose lur Indian eiM/enship bv' ri*a'-on of 
s. 7, if she faiP to [^nne that sh< went to Pakistan onh f<»i some ttmiK>rary 
purpi'ise,* uidess she letinns to India undei a peiinil foi pirmaneni^jeiurn 
as referred lo in the Proviso to Ait. 7 lu <iisinignished fiom a P.ikistani 
pass})ort').^ 

3. The sanH‘ view has Imcii taken as regards tie- migralicm of a minor.'’ 

TermitV 

The Influx from Pakistan ( Ck'ntrul ) \ri fXXlI! id 1940) [>ro\idt*(l 
that no person fsubj^rl to soiue cxceptanis) •.ball enter India from anv 
place in Pakistan, whelhtr dinctU (»r in<hnMl\. unless he is in p»ssession 
of a 'pennit*.'*-*"’ Tlie \ct was rei e.ded in Xovv. it is the Indian Pass- 
port Act, 1967. v^hich govern- influx from Pakistan as from anv other 

fon4gn country. 

The Proviso would l>e apflicalde rudv* if the jHutnit was a permit. 

A permit which was invalid or \riiirh has revoked acrorriing to law, 

cannot attract the TTovisod 

20 Aslam v. Fazai, A 1959 All 79 

21. CoUm V Supdt. of Police, (1954) 59 CW.N 126 (129^ A 1%5 Cal 
302. [Th’s d<*ciS'ori now gams atrenRlh from the view t^en in KullatkU v. 
State vf Keidia^ A 1966 S C. 1614] 

22. Attcm Rahamon v State ni-M p, A. 1951 Nag. 43. 

23 Oolm Rami v. Supdt. af P<dice (1964 ) 69 CWN. 126 (229). 

24 S^te of A P.v Khader, A. 1951 SC. 1463 P1470) 

25 State of Bihar v Amor Singh, (1955) 1 SCR 1259 1226$). 

1. Ahdul V. SMa of MPA 1956 MB. 250 (2S2), 

2. Sttffe o# Bihar v. Amor Singh. A. 1955 SC. 2*2: (1965) 1 S.CR 12» (2264). 

a ya2hdr v. Union of India. (1958) 62 C W.N. 589. 

4. NathmW v. Stott. A, 1967 MB. L 

5. KuiatfUt V, State of Kerala. A. 1966 S.C 16U (2622). 

6-25. MoMmmad v. Kigh Commbsbmer for India. A. 1961 Nag. 3a 
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A Notwithita n d in g anytlung in article S, any person vdio or either 
of whose parents or any it whose grand-parents was bom in India 

as defined in Covemment of India Act, 

Rights of cjtisenship (as originally ensieted), and who is onfiiiiarily 
IndM ^orici^”*^dine residing in any country outside India as so defin* 
outside India ^ shall be deemed to be a atizen of India if he 

has been roistered as a citizen of India by the 
dipjomatic or^ consu^ refiresentative of India in the country where 
he is for the tinm being residing on an application made by him therefor 
to such diplomatic or consular representative, whether before or after 
the commencement of this Constitution, in the form and manner pres* 
cribed by the Government of the DtHninion of India or the Government 
of India. 

Date from wHhich registration takes effect. -^<.1 v <;i ih* LUi 

zenshij) Act, 

9. No person shall be a citizen of India by virtiM of article 5, 
PtrsiMis \tduntanlv or be deemed to be a atizen of India by virtue 

f forS Sutollri'To vohintarily 

citizt^s acquired the citizenship of any foreign State. 

‘Foreign Sthte’. 

Jiidti /»<'M \s !Uiit(r '‘land iiol a 

r< ’'Mtju v^Ui untht ihv jat tni \iik^ '>\ n i^uii o] t)u I)(clarat!on to 
SlalcN Oidt.% in rli mmIix (?» itad with Art 

^ 1 1 f die C nil t tutu n 

liu^ (lit \f Is louKii bt it« il ♦ n <u II in \u 7 md Art has 
no uuitnu to \U 7^ |s.i on-- n'o ii j»i ittfl to l^aki^tan alter 

1 ^ 17 and KijinK. i Taki Uiii n luuhiv u m ti daim tiu cuirenship of 
India ^ 


^Voluntarily acquired the citizenship of a foreign State\ 

1 WIkij 1 pti >n t t iM. ihu U hid auju icd tlu *. renslnp ot 

Indn Midt r \i( ^ f; rr innhi iiu hui it Gt/\<.in 

mt (hit hi '♦uI Mpimt! k u o i[> t« itasoiv of 

huinj; 'olninatih I iht U m np * f i i* St lU » v; hv 

olranniii’ a riki^uni * j tN i n no i U d» n »'»in ed b\ the 

Ctnli il (ro\<TnnfiU uink i s ij Gnn t \tMt (ui U nku\ ae^ainst 
‘^ui.h |M rson a i fiacn^x-r ' 

2 ^The Ct nh d i»o\irnni it \i^<u 1 t2 w di <.Xtlusi\o 

jiniMlKhon to dcti rnnnt dx * u.,<inL a ni < 1\ wla^htr a p^*rson, 

\vb«> wa^ a ot I nh h 1 t hit ^ I'dnp Iw I iniM^ ^ luiUaiiU 

iMpinod the cittytn hip ot i tta( .n u* nu\ ih s winnol l>c 

di tci mined 1)\ the Stati (io\cuiim< \ o h\ lo (.'oim utlur \\\ or 

in ,i prouedin,: tnidoT Nrt 22f> in mvUt \n ll lhi'‘ qncMion 

in siu h pioci t<ur! should ili priHikd?’^" t<f (uahk i!x 

parties to obtain tlx dLt<rninaion <»i ilu C<n*Ml (lOMinaunt uixkt 
s 9 or ustinr the (loxemnud t^un ^nmti cft<PCt t(‘ tin order ot 

dijiorhitum until lh< qut dion undir s i** di.Urminul f\ tht Centt il 

(tONtmmeiit * 


1 

2 

3 

4 

6 


AtHM S^tar \ Sfaie ol CufOiat \ SC 810 (WJ' 

ikbnr V CnAm of fndnt, A 70 

Jm/ i)j A P y SwdJlW A 1€>62 

Sme^M P V Ftvt Md A 

hher Ahmad v of JndiOy A 

^Udaai A P \ Kfhad^t. A 1»1 SC 1647 
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If it is a crhiainal proctfetling, tlie accubcd bhould be Uiscbxirged, Icavkig 
the State Govenimcnt lu proceed afresh against the accused, after obtaining 
the determination of the Central Govermu-ent that the accused has become 
a ‘foreigner* by icasou of his acquiring the citizciibhip of a foreign State.^ 

3. A buit is, houexcr, not barred to determine qucsti<«i«i outside s. 9(2) 
of thi Citizenship iVcl. e.g., whether a person had acquired the citizenship 
ot India uiidci Art. 5 or the J"jo\ibO to Art. 7 ol the Constitution,^ or, in 
other \\ord\ uhctliei Jie c’rvr uab a uti/en of Jndu.' Where it is neecsbary 
to go into <lispuicd qucslioiib ol tact in order to deternnne tins question, 
the qucMion can hardly be dot<uiiined by the Jfigh Court under Art, 226- 
The l\tiluHiei ina}, m such casob, be ulegated to a suit.' 

4. it IS not coiiq)tn.nt l<*r the Ccntial Co\cmmenl to dispose of an 
ap] licalion undci s. VMdtuut g‘Mng an opfxntunit) to the i>eisou 

coiiccriKd Ic sho\\ that lie has not ‘vohiniaiil>‘ atquireil the citizensliip of 
another couiuu oi that Ik ha> bti-n coiniH^lled to obtain a rakistaui passport 
b\ ior<e, Iraud oi iuisrepuscnli»tiun it no such opixirtunii) is given, the 
resulting ordei must be (iuasiicd *' lUit no such opportunitv need be given 
where lie does noi take the plea that llic J'akislain juis^pirt Inid not been 
\oiuntanlv obtained.^ 

5 'riien is IK' (|lu^uon (*f the .qphcaium of 9(2), whcie it is 
neither O'lablid.ed not that the wav e\ei a oiuzen ot India^*^ 

unJei vit 5 (> b »'i In -iku a vast, a ptn^'C r ag.iinvi c1i“IP action liav 
been riken uiult i ih( lotnipieis Act, l^Mb, has Uc (nuis ot jnovmg Ihut 
he IS nut a foiognei.* * - but he should be given a chain e to prove it 

0. Js ha*- ti > apphcalum uheu, a peistm who had eariAC lo India 

on a Takistani i»a- joil n a pitvuaib occasion bad been v-iinJlv th pc rleil 
and. on a suoj>»queiu occaNiun, he has ]>ocn charged with having cwtererl 
India without a valid travel ciociiuicnt.*' 

*Haft acquiredP* 

1. Tins mean^ acquisitiun^of loieign cili/euship before 2b 1 50.^^ If 
the peison vicqu rwl loorgii citj/v.r.-.iiip bcum the cuiriiKiKcnient of the 
Coustituli(>n, lu c<iiiiiol take tin a>i\aina,..» oi ^Vil. 5. 

2. Uverru! }Uj an »ail«ei ht Supieinc C lUit has lield that 

cases (,i niigratifwi t iking phut ajiCf 2h 1 50 do not fall urult r Ail. 9 but 
ha.e to be dealt with uu<lei the prou-um^ ot tlu (hlizen'-liip A< t, 1955. 
If a pei'-on volunlai Iv ia;i.tc- i(» a out gn State c///rr Ibal dale, lie 
V ill lo-.e Ins lnd,ii. cili/endnp iindci IIm pio\, 'd the Citiztnslnp 

Act.’* 

10* Every person who is is deemed to be a citiz«»i of India 
under any of the foregoing provisions of this 
CooUnuance of the Pari shall, subject to the provisions of any law 
rights of cajztnship that may be made by Parliament, cofitimie to 

be such citizen, 

7 Cnwn of India v. Ghws A 1961 SC 1526. 

ft. Ayitb Khan v.iomntT of Paine. (1%5) 1 SC A. 642 {649 ) A. 1965 S.C. 1623. 

9. Moinuddtn v Covt of hidid. (1967) 2 SCR. 401. 

10. Ifnahtm v State of RajOfitiian, (1965) SCD 236 \242). 

U. Faich Md. v Delhi Administration. A 1966 S.C. 1035. (Tlic po(»ilion In 
this> re'Jpfcct ha.s rhangtd owing to the amendmcnl of the definition of ’foreigner* 
in 9 2 of the F^j^egnera Act, 1946. m 1957, so that the pre-amendment 
decevioos, surh as» Fida Husain v. State of V. P A 1961 SC. 1622, no kmger 
hold the 6dd]. 

12. Abdul SattoT v. State of Gujarat. A. 1966 SC. 810 {BU). 

13* St'M^ of M. P. V. Peer Md . A. 1963 SC. 645 {€48). 

14. Kubtm V. Slate of Kite^, K 2996 S.C 1614 (WSh 
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Art. 113 


Nothing in Ap foregoing provUtons of this Paii^ shall derogate 
f real the power of Parliiiment to make any pro- 
vision wkh respect to the acquisition and 
termination of citizenship and all other matters 
relntitig to ditiasenshipb 


11 


Parliament to reeulale 
the right of citizenship 
by law. 


Law relating to citizensh^. 

As has ix/intnl oni al lh<' the C'oii iitiituni (l<x s not inlenU 

t(i la} dovMi a |Kiinanciit oi conipn 1 t ii'xivc law nlatin}' to citizenship of 
Inrlia, The power lo tn;ut suth law is lefl io Parlnonf^iil )>} the present 
Arlicicb. 


In exeinse of tins jHfVci, h t" tiiart*'! Ciiv<n^hip 

A(t tlAfl of .. <kil>ora*c pMAi u ns ini the acquisition 

aiul Vninniatio') f)j ciii/enslnp subsequent to the commencement of the 
Constitution. 

'riiis {X)\\er IS tiol ieiKiul f)V \i*s f In iurl \ i lent fot 

rarlianirnt, in ixiMtisr* of tins t“ t il ♦ oi ku / n^hip 

aliLad} <u'(jUMC(l undei the tailni 


PART Iff 
1 I NDAMHN I \i. 

i,niaal 


12« In ihid Part, unless the context otherwise requires, **the State’’ 
includes the government and Parliament of India and the Government 

and the Legislature of each of the States and 
ail local or other authorities within the territory 
of India or under the control of the Government of India. 

Scope of Art 12« 

This ihiiu‘tit*ii jN (ail\ lo? iliv ]* i** appluaiiMi oi i Aisionb 

I oiiia’iicd ui Pall III Ikiitv a hv U ol jK!" ji’iv n<H 

ioiistitiiu ‘Sfaic’ wiihin the in^i lui iKhj»ru’i , \\»*i uiulei \i[ 22o i..ay 
lii. a^ain t n on in^u vtaiM Ic* »aul oa ^^iwiin l oi -iitia * entiou 

ol '‘ooic piovi-ioM of ilu PoU'UtauM^) 1 ntsuk !’a i If!. < wIkiv buch 
IxkI} has a i»ul)hi diitv i« |H.n< na <\ \ lu u ii^ ur- an ‘'.ui-oiicd o\ iht 
h\Mc of puhlK otUcials.^ 

The State in Part IIL 

'I'hc |>rtsfiU A talc ^»>\Cs an ^ \it-d' ’ n i m, .li, du \\v »us ilu StaU\ 

wlicnwM they 'm PnU 11! f t l ^ n M i i vr I nlc ''' ’)k loiittxi 
otheiwisc u*<iiureb, 'tin. ^tiU’ will iml '(' no o: h the ’ x-uiint and s- 
)ati\c“ <it)^ai)s (»f the I *»ioi) aiii) huf il^ i ,il l»» i!*i (•?pch as 

municipal authnniu*-) a^ well us 'otnei lutln Uk^' ’* 

^Local authorities’. 

This expression tiKludc'^^a ‘Paiuhi) ad a Poit Titi'-' , oi miIki f'odie‘- 


15 

1 

Z 

3 

4, 

St. 


Ixh^ Ahmad v, VmJn ol India, ^ 1962 SC 1062 
Krnm V S I Crrfm, A l%7 Cal 2:11 C'^P ^ 

/fev^wmiv State of Madiifs^ A 19:>9 SC 725 sCR al6 

BasheskOr v. /. T C**fnmr. A 1959 149 

Afit Singh V. S/utr of Punjab, \ l^^o7 S C f 
Atadfos Pinpa^t: y, Lnbimr Courts A 1961 Mad 234 u 
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[Art 12* 


coming within tfic definition of local authority’ in s* 3(31) of the General 
Clauses Act, 1897.« 

*Othitr autkorities’** 

1. ’Pfie lulc of i jtisHh'nt cM!*nor lie apjFlicd to interpret this 

expression inaMiiucli as there is no cmnnion feature running through the 
named bodies.' 

2. The expres'^ion refers lo- 
ti) ln‘'tnmicnlalities of the (lovernment and Government Depart- 
ments 

(li) Every t>pe of j>ul»hc authority, exercising statutory ixjwers,' 
whether such povNCis are gownimeiUal t'r quasi -guv einnit‘nt»ar or non- 
giwernmenlal* and whether >U(h authiuity is under the contiol of (jovern- 
menl or not,‘‘ and even llumgh it nui) Iv engaged in canying on some 
activities in ihe nature of trade or comniCire,' e.g,, 

A Hoard,’ a Cniversitv a legistered co-<qKTalive society,'* the Chief 
justice t.»f a High t'outt,'* Inving the jxnver tt» is'^iu* rules, b\e-lavvs or 
regulaiuMis having tiu force of law' oi tlu ]H>Wfi to ni»akc 'HiaiuO>rv ai^jw^nt- 
meiits.'*^ 

fiii » An authorilj s< i U]> under a statute fr»r the j>uri)osg of adniinisler- 
ing «i law < nacted In th»‘ E'gidature, inchnling those vested w ith the duly 
to make tlecisions in onler lo iinpleinvnt ihcni.'*' 

But— 

A non-siatulorv hotly, (‘xercising im suitulor\ power-''* is not 'State*, 

A company. even though it Ufay he a ‘( roverninent comiMny" coming 
under s. 617 of the Ctiiiipanits Act, 

*Witlisn the territory . . or under the control of the Government 
of lndia^ 

These Wi^rdsS <|ualify the wonls ‘IchmI oi i»ilur auihoritie-»\ and the 
qualifications lai withui the tenitcay of India and ih^ under the C(»nlrol 
of the Gosermnent of Indui urt- di'^junclive Hence, the two kinds of l»>cal 
ot other aulhoiities coming under Art. 12 arc 

(i) All such authorities within tin territory of India, vvhethei under 
the conln^l i/f tin* (Vov'ernment <*f India av of any of the States, and would 
thus include autonomous l>o<lies which are lun under the (onlrol^)f the 
Government at all,*" e.g,, a corporation exercising staiutcn’v power.'** 

(ii) Any such authority, whi h is under the control of the Government 
of India, even thougli situated outride the terriiory of India.'** 

6. Sarangapemi v. M^xdras Port Tru^t, A. 1%1 Mad. 234 239). 

7. Hajasthan Stuee Electricity Bd. v. Mohan Lai, A. 1967 SC ilS6h3), 
dissenting froci University r^f Madras v. Shania Bai, A. If64 Mad. 67. 

a Bidi Supply Co. v. Union oi Ltdia, (1966) S.CR 267 .277* ; A. 1966 S.C. 479 

9. Romamurthy v Chief Cimmr., A. 1963 S.C. 1464: fl964) 1 SC.R. 656. 

10. Umesh v. Singh, A. 1967 P^fc. 3 (9) F.B. 

11. Dukkooram v, Co operative Assocn., A. 1961 M.P. 289 ISobhnalii v. RcjkUhofc^ 
A. 1967 All 121. to the oantrary, doesv not apfusir xa be mind] . 

12. Faramatma v. Chief Justice A. 1964 Raj. 13. 

13. Vijtm Bai v. State of U. P.. A. 1962 S.C. 1621: (1963) 1 S.CR. 778 (969), 

14. Devdas v. K. E. Cotlege, A. 1964 R%1 6 (11). 

15. S. K. Mukherjee v. Chemicals, A. 1962 Cal 10 (72 >: 66 CW.N. 1172. 

16. KartiekV.W.B.S.J.C^yrpn, A. 1967 Cal. 231 (234); A. S. Biswas v, 

g iHindusthm CaUes, (1968) 16 P.L.R. 289. 

17. Rmarnttiky v. Chief Cmm.^ A. 1963 S.C. 1464. 

18. Rahstktm Siate ElecPfkHy Bd. v. Mahm Ld, A 1967 S.C 165& 



Art 13*] 
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lb 


Rut a quasi-judinal autlv*nt} ha*. Uen hcUl not to Ik uiidcr the control 
of the (ioveinmcnl of rncha.^* 

Fundamental Rights- guarantee ag inst St te ction^ 

It has now been selllcd the iitjhts wbuh aie guaranteed !>} Arts 19,*“ 
21 and 31*” aie gUriTanloed agaiiiM State .ution as distjngui bed frun 
violation of stith nglUs bv |T!\.ito individuab In (ase of Violation of such 
rights by t>nvate uidividiial the p< rson ag'jinvcd must seek his remedies 
undci the genet al law 

Rut when* Iht claim ot a pnxalc ]x*TM)n is siii)f«>rl<‘d 1>\ a Slate act 
cx<‘LUliVf OT ligisblut th» |KTs(in aggru\(c) ii,a\ (halUnge the lonslitu 
lionalitv of the Stale ait wbnb ‘•upfaals tl^e i»iivaU clutn®* 

Conflict between different Fundamental Rights. 

It nia\ be that in Atlicle cinlK/<l\inv» o fundaoiintal rudit n.a\ i xcliide 
anothti bv iute.s.ir\ nn] lu atioi., lait lietor* i • onsiriu tt pi is ac i ^ pled, 

eveiy attempt shoubl Ih inad< to haimnmH the t\w articli.'* -o t(t iiiAl 
them coexist, and i>nh it it n t fioss^bK i t do sn, one an be nude to 
vuld t(' tin olhei ** 

Fundamental Rights of Government servants.- under Vr* 309, 

Fundamental rights of military personnel \il 33, /so/ 

Whether a corporation can have fundamental rights. — Sec under 
Art 19, post 


13. (1) All laws in force in the territory of India immediately 


Lavs menu aiem with 
or in diro^jatirn i>f the 
fundamental 


before the commencement of this Ccmstitution, 
in so far as they are inconsistent with the 
provisions of this Part, shall^ to the extent of 
such inconsistency, be void. 


(2) The State shall not make any law which takes away or a bridges 
the rights conferred by this Part and any law made in contravention of 
this clause shall, to the extent of the contravention, be void. 


(3) In this article, unless the context otherwise requires, — 


(a) includes ary Ordinance, order, bye-law, rule, regulation 

notification, custom or usage having in the territory of 
India the force of law; 


(b) *iaws in force** includes laws passed or made by a Legislature 
or other competent authority in the territory of India 
before the commencement of this Constitution and not 


previously repealed, notwithstanding that any such law or 
any part thereof may not be then in operation either at 
all or in particular areas. 


CL (1): Existing laws inconsistent with the Cimstitution. 

This clause piovuKs ihal dl *kiws u» Uuov tbr nt 

the ConsMutirm winch ckish wttb tin cxuci'-» ^jI the furnkunuiiH] wghls 
ccwiferred by I^ail HI the OmstUutn n shall to that extent lx \*su\^ 


19 

20 
21 
22 
23 


B(mk »1952' 'sCR 391 CC 68 

SC 59 

Vid^^tVennav Shtnarain, (1966) SCR 357 A 1956 SC 108 
K^ku^ V of Modrus (/) A 1959 sC 725 

Kothmtm v. SMe of M»dms ^ {ir\ A im Sc 

V Stait oi Bomtftfv, « 1961) SCR 228 (l^l^ CC 1 

S.C 128. 


^ 1952 

A 1951 
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lAxt^tL 


1. But this does not make the existing laws which arc inconsistent 
with the fundamental right.N \oiJ uA hiitio. The entire Part III of the 
Constitution, incunsi>tent with any piovisioa of l^art HI are rendered void 
only with effect from tlie conimenceinent of the Constitution which for the 
first time createil tlie Fundamental Rights. 'Hie inconsistency referral 
to in Art. 13 (1), therefore, di>eji not affect transactions pa.st and closed 
be tore commencement of the Constitution or the enforcement of rights and 
liabilities that hail accrued under the ‘inconsistent laws* before the com- 
mencement of the Cun^tltut^oll.^^ 

2. On the other hand, it does not mean that an unconsiilullonal pro- 
cedure laid down b\ a pix-CxMislitution Act is to be followed in resi>ect of 
'{H'nding prcxrcednigs or m lesiK^ct of new pnx'ecdings instituted in re.‘*i>ecl 
of prc-CoiibliluiM>n rights or liabilities Just as there is no vested rujht in 
any course of pn»C(.dure, tbeie ib no \este(l liability in matter of procedure 
in the absence of an) special piosi'-ioii to the eontrarv."* 

3. I>ut if the proceeibngs hail been competed or become final before 
commencement of the Constiiiuion, nothing in the Fundamental Rights 
Chapter of the Conbiilutiin. can tn-eraU* rt'ttosj.K.H tt\el) so as to affect those 
proceedings.'** ‘ Foi the same rcasm, it is not ^|K)ssibIe to imi>each the vali- 
dity of that part of ibe proceedings whiv'h had taken place under the 'incon- 
sistent' law, prior to the commenc<*ment of the Constilutitm.' 

A, The effect of Ail 13 il) is not to obliterate the incon si stent law 
from the 'statute b(> jk for all tini'^s or all [mrjx^^es or for all people.* 
The effect is that the inconsistent law cannot, ‘>ince the commencement of 
the Constitution, si md in tlie way of exeicise of fundanitmlal rights by 
per*^mb who aie eiKitled to those rights under the C'onsiitutiom* It remains 
good, tMm after the commencement of tlu Cr'ii-titiUion, as regards persons 
who ha\e fwt Ikoii gi\t*M fundamental rights eg, aliens.** 

(at It f</Ilows, theivfini, that if at anv subsiqucnt [loint of lime, the 
inconsistent pro\ision is amended so as to remove its incimsi* tency with 
the fimdamtiilal lights, du anunded piovMon cannot Ih‘ chrdlenqed on the 
grour’d thai the provl^il.n ha<l b<.cunie dead at the commenc eiiK nt of the 
Constitution an! cannot he re\ived bv the amendment All aas done under 
the law the amemhm nt will Ik^ \alirl n gw itlistauding the fact of incon- 
sistemw before llv‘ a’';.endnMU '* 

{h) For the srirx‘ reason d tlie C<m'=?litution itself is amenderl sub- 
sequently, M) ;«b to irnv the lepugriancv llie inipiign»‘d law becfimes free 
from all bleno^i fio, dir <Iao v\hMi tlr<* amemlment of fla* Coi^^lifution takes 
place. ^ 

Constitutionality of pre-Constitution orders. 

1. The nroMsi(*n> of l*nr' Tlf of the Con tilulion Itiving no retio- 
spective <ffettd an) aiin n taken under anv law which wa^ valid ot the time 
w’hen such action wa^ taken ( i e., f»rioi to tin eoininq into bmee (d the 
Constitution) ernnot, aftei the cominenccnient of the Coi^tilutioii, he 
challenged tiinvr titulicaia? on the sente of its infringing any of the* 

fundamtmlal rights 


24 

25. 

1. 

2 . 

3 . 

4 

5. 

6. 
7. 


Lachmandas v. Sfctte of Bccmbay, (1962-54) 2 CC «9‘ (1962) SCR, 710 
Abdul Khader v SWe of Mvsorr. (1952-54 ) 2 C,C 27: A 1963 SC 355 
Qasim Rtuvi v State of Hyderabad, (1952-54) 2 CC. 7: (1963) SC.R. 5». 
mkan V State of M. P, (1965) 2 SCR. 589 : A, 1965 S.C. 781j 

Furshottam v Dfsai (19S5) 2 SC.R, 887 1904): A 1965 S.C. 20. 

Behram v. State of Bombay, (1965) 1 S.CR 613 (051) : A. 1966 SC 123. 
Rajendrastoamiv H, R. E, (1965) S.CD. 209 fC A. 745/6J. 

Keshavtm v, State of Bombay, (1951) SCR 228: A. 1951 SC 128 (130). 
PartmtM v Unum of India, A. 1957 SC. 397 {412), 

Nabkhajmh v. State Mysore. (1962-54) 2 C.C 2: A. 1952 SC. 339; /agad^ 
ISmu V. Cornmf. H. R, (19^) 1 $C.R. 252. 
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2. A pcrscni whose inlerect had been la\v fully put an end to Ijefore 
the Constitution came into force is not entitled to invoke the pnytertion 

of Art. 19 or 31.® 

On the other band, — 

(i) WHiere, though the deprivation of the right was mad** bv a pre- 
Constitiition order, the depiivation ronliniud froin (l?i\ ft(> dav, the order 
becomes void owing to n/ntra vein ion of a fnnrlaniental light as ^xjn as the 
Constitution came into force 

This exei'plion would, howocr Moyvh only wljcrf the pre (^/nstitution 
order was void initn, \ e , invalifl aeror<ling to the law as it then existent 
and not where it was vahd untlrr tli/ txi^tine hov i*i which eas#', the d^'pnva- 
tion was complete at a tim<' wImmi (h* re no fin’<httn#-nial right and no 
case of incon^tsicncN with fundament *1 rghl cfiuld he rni-ed, becau'-e tbev 
arc not n'trosjK^ctive/ 

(ii) Where though the «tahite i a pro Coij^t’tution law, it is nought 
to be enforced after the crminiencunenf of the Constiwition. the valid’ty of 
the execnti\e action can I)c chalhtp'ed without iu'ohirg a challenge as to 
the validity of the pn Cr,nsfitntion ‘*tatiite 

Cl. (2): Ppst^ConstUution laws which are inconsistent shall be 
void ah initio. 

1 This /'latfse pnivicb^s that anv law^ mad< hv anv Iwegi«]alure or 

other autlioritv after th^ u*mpicn< enici,t of th'‘ r\.ti^titution. which coti- 
tnavenK any <if *hc fitndann‘ninl lieht^ 'ndufled it Pa^*! ITT of the Constilu- 
tion <hall, to Pjc* extent ivf the contra\ en^lon be \(Md \n made 

after >lie comnw ncement (J the Om^titution !<» an ^^xi^^ting law W’ill come 
within the piir'ieA* of the claiist*^' 

2 As di^tineiii‘>h<*4l ffO*’’ cl fH, cl (2^ ’'nlve« the irconswtent law's 

void ’‘Mid < vcM lon^'^ctitin*' mail<^ iiutk-T such unconstitutional laws 

shall have to be sot aside \n\th'^^g dop*^ under *he iin/*finst’iutmn''l law, 
whether closed, coniolt led or nicW^ate will be whoMv db gal *nd relief in 
one shape or anoth» i t » be m the ])er^(>n affected b\ ^nch uncon- 

stitutional law*^^ 

3. This dn('s n(^t, however m ''u tb»t th< nfftM>ding Hvr is wiped otlt 
from the statute-book tfw r ft n iv^inv bi opii.itinn cl*; regards p<'rsons 
W'ho are not enlbled to lh<» f'P'dar.ientnl ’bdit in ouc-tinn feg. a pon-citi^en 
in res|M rf of a rielit gtiu ntcr I 1> \Tf 10^ 

4 Nor dn<*s cl Muhn^M the C»miMn to b^txTfere wt^h the past^tng 
of a hill on the en>nnfl thj< m woild v l^n it be o' 1 for contraven-* 

8 (7 u 7 u Dffn<tv Bikrr \ ttWt '1697 

9 isanli^strmh v T >//»»« ef \ IQS'* 'si" tWf 

to Cf 7ila Pa-i had v K S ^fi'h \ ^ C oft ^ 7/>r 

11. Sri Pftm V Sfafe of B'^mhav \ WQ IfiQ ( 1?^^) • (19^9) <Mipp (1) 

xSCR. 409. 

12. Deetf Chand v. Statv of T' P, \ 1050 SC 848 f656) flW^ S-pp (2) 

SCR 8 

13. kfshm^aftv Stntr of Bomhav, SCR 228 (258V (1Q88 51> CC 1 (BV 

1951 SC. 128 

14. Bkikafi V. State of M P n955) 2 ^ 1955 SC 781 

15. This prorywition has. howwer. been diVented fti>m the rnaioritv in 
Ckand V. State of V R \ WiS SC 548 (653^ with the obwation 
contrasted vdth d n>. cl (2) of ^rt 13 gnes to the root of the Iwslative 
poiver and tafces awav the TK>wer of the State to make a low which 

SxStent tdfh a fundamental rieht Such law is, accordinely, void ab tnftio 
ami does not wvtve for any purposes. 

s. c r.— 3 
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CAvt 13(2). 


< 

tion of the Coii'^titution. The jurisdiction of the Court arises when the bill 
is enacted into law,^* 


Shall be voi<r. 

1. Th)'; expressiim occurs both in els. (1) and (2V It docs not appear 
that vin inconsi‘icnt law becomes \nid without arv declaration from the 
Court to that effect A citizen whi> is iK)ssossed of a fundamental right 
ami whose tij’.ht has hc-en infringed can apply to tht Court for relief upon 
a fledamtion th.it Iht law is inconsistent with the Constitution. Bui if a 
citizen is «•'<>! ])«>ssessed 4if the light, he cannot claim this relief.'*®-^* 

2. Hut once a statute is declannl invalid for contravention of a funda- 
im ritul right, the in\ah'l]t\ iittachcs to the law from tin' date of eommcnce- 
mt*nt of the Oon.stitntion in the casr of a pie-Constitulion law.'® 

The Doctrine of severability 

1. The words the extent of the inconsisiency or contrit7*cntiofi'* 
make it dear that v hen some of the jnovisioii'. of a statute Ixxome un- 
constitutional <m account of ii*eonsisien< \ with ‘a fnndntncntal right, only 
the n pii^nant jmo\ si( H" of the law* »n question ‘^hatl bt treated bv the 
Courts as void, and not the wlvlt si,iluh ^ subject, of course, to the 
doctrbie of ^ivcrabilitv 

2 . The doctrine of siveiabilitv mo.ins that whon some particular pro- 
dsion of a statute offends against a coiislitnliiinal limitation, but that pro- 
vision (ie, the section <ir clause ) is vc^vrahh from the rest of the ^tntute. 
onlv that offending provision will be declared \oid by the Court and not 
the entire siatutc. 

3. The tevf of ^evcrabilitv is — 

“Whether what remains is so mi^xtrirablv bound up with the part dieclarcd invalid 
that vrhat remains cannot independently Mtrvive oi, whether r»n a fair review of tne 
whok >inatter it mn be assume that the IvOfnslatnre would hav^e enacted at all that 
which surv’ives without tnactin? the pan that is nUra i 

Thus— 

f A) If g^ od and bad pros i^^iMns are ioined toeother bv u^ing tfie w'ords 
and* or 'nr*, and the onforcuiunt of thr g<K>d prov’^'-ion is not made di'pen- 
dent on the CT'forceruent of the bad <^ne, ir, die good provisioti can be 
ei'forced is<‘n if the bar! fine eanmit 1 h, or had not existed, the l^vo pro- 
visions aie s<.*^t‘Table and th^' one will bo upbehl as valid vind given 

effcHTt 

fB) On the riih<M hand, if flier* i** on< provision fas diriinrt from 
several ioin.d together) and it hits valid object" as w^<‘tl as invalid ones, 
which cannot be s^^rMrated 7titlo>uf ntierhuj the himtiiaqc fvvhith is l>ovond 
the jurisrlicli<m of the Courts) and is c*npable of *'eing used for a legal 
piirpr>'e as wrdl as for an illegal one, it is invalid and cannot «iIlo\vcd 


16. Chotev Lai v. State of U. R, A 1961 All. 228. 

17. ffaheeh v of Hyderabad, f 1962-64) C.C. 21: A. 1963 S.C 287: (1953) 
SCR 661. 

18. State of Bombay v. Bdsara, (1951) S.C.R 4>62: (19B0.51) C.C. 908 {$22): 
A 1961 SC 318 

19. State of Bihar v. Kameshim, A. 19S3 S,C. 252 f277) : (\9SZ) &CJR. 809. 

20. SuPermteiufent v. Xem Monohgr, A. 1990 S.CI 633 (€42) 

21. State of Madras. (1950) SCM 88: (196(151) C.C. 7* (fO): 
A, 1950 S.C, 27^ 
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Art. 13 < 2 ).] 

to be used even for the legal purpose*^*^ In the words ol the Supreme 
Courl»«— 

''Where a law purporU to authorise the imposition of restrictions on a fundamental 
right in language U}%de enough U> cover resirKtion^ l>oih within and without the limits 
of constitutionally permissible legislative action affwting such right, it is not possible 
to uphold it even so far as it may be applied witliin the constituiu nal as it is 

not several, So long as the possibjlity of its beeing applied to purposes not sanctioned 
by the Constitation c*mnoi l;e ruled out it must bc^ held to be "^hony uncoa'»tituuonal 
and void”;-*®- 


Doctrine of aeverabiiity as aiH^ed to legislation which is |>artly 
ultra vires.— See uiulei Art. 25*1, posL 


Court’s power and duty to declare a law unconstitutioiiaL 

1. Uui Con'^litutKui expu\ssly confers U];>on the Courts ilie fxiweis of 

judicial review, and as riganK Kundaniental Rights, tin Court has been, by 
the pies*‘nt Article, asbigncd the rok of a sentiiHl on the *qui While 

the Court naturalh attache'- gu-ai wcijjiit to the hgidalue it can 

not descit its own duly to dueiinine hnalh the c^'iislitiilnaialit} < f an 
impugned statute.®* 

2. Tn deleTnnniiig llu icuistitutKaiahU oi a j>n;M'-inn «»Ilege(i to be 

Molh've (,1 a fundannnivil neiti, the CV»uri wei^Ii t!i* real etfccl and 

inij[M(t iheivMd on thi fundamental iigiit,®' 

(hi llic other hand,--* 

1. In d ,e miinuif ilic question of t( n^lituUon*inl\ of a statute, what 
the Cliuvt 1 .onceined witli iS the LomietiU ^ of the Lci;ii.it*uuc l) u*ake 
tt an<l not the W'lsdoni or the inotue> <d iIk l/^giNlatuie in iii'iktng il * 

2 When the v( u.stiiuuunaliU of a -utute I-, chalkngcd, what the Court 
has to <U^ It to cxaninu its ] lovision- ui the light oi ti,e lelevanl jiiovi^ious 
of the (Jonstautun, u 7 ., l*aU IIJ • ugaidle^s ol \h>\\ h is d<tuall\ adan- 
nibleitd or ca].>abk of being adiuniisUMcd.'^ i’hus 

(a) The i>ossibiliij ot ainiiic (/1 a '-taUitv not iinpa < to it any 

eleiiieiii ot invdlidiij ‘ 

tb; Comeisel}, a 'tatuie wli. h \i«»l,ues ilie Constitution c.annot be 
pionounccd \alid ineich u i bein^ adlLnu^urv.d ai a inanuer which 

might not conllRt with the ennsuitihonal u<]niiements.- 

3. Onct iht Supreme ml is jouc saiished that the IMitionei 

before it has a tunilameniai nght which 01 i'- hkeh to be infringed by 
Slate action, u U’coines the iluty ot iht Supunii. Court to iiPerferv/ because 
the right to move ok vSupreiiK Cimii! toi iLr tinouvmeiiL of fundaiiKiital 
light? is it^eh guaranteed b) iIk tonMiMition and the Court cannot, acc«>rd- 
uigly, throw out a jK^tiluai on giounds xuch that the noper wnt has not 
been prayed foi <n* that Ihcit is another aUernative iciiad) ojk'H U* the 
I’ctilioner.' In the Author’s opinion, the dut> of the High Court (under 


22 * 

23. 

24. 

25. 
1 . 
2 , 
3. 


A. 1960 SC. 124: 


Rafnesh Thap^r v. Statf of Madias, SC.R. KM: 

Chintamanfao V. 57a/r 0 } M, P,, (195o51) C,C 64 tl9!>0} S,C.R 769: 

A, 1951 S,C IIH. 

State of Madras v. RoUf, (1962) S.CK. 597 (60S) 

Re Kerala Bdurahon BsU, A 1968 S.C 966 \m): (1969) S.C.R 9f6. 

Sarup Stnlh v. State of Panjab, A. 1959 S.C 860 (S64}, 

V^etoTh dustome v. SaJ^hu. K SC 316 (^2) . 

Kockmm V. State af Madras, A. 1^9 S.C. 725 (730), 



# ^ sii6in9«tk <x>irs!!rs^ yuAtm* 

lUt jS26) b r«is^t of fuAdameotal rights is kientigsl even thotigh it it not 
eS^NPCssly U^d down as in Art. 32.*^ 

y/hm vrfll m €n«it deoide Ihe question ^at constitulioanlity of « low;. 

1. The G)urt will not enter upon the question of constitutionality of 
a law if it is possible to dispose of the case and determine the rights of the 
parties before it, on other grounds.* 

Z. On the same principle, — where the validity of a law is challenged 
on the ground of contravention of several Articles of the GmstituticH), the 
Supreme Court has refusal to decide the issues arising out of each of the 
Articles relied upon if it n possible to dispose of the case with reference to 
one or some of them.^ 

3. The Court should not cover grounds or make observations on 
points not directly involved m the proceeding.* 

Preeumption in favour of constitutionality. 

1. The pieauinption ib always m favour of the constitutionality of an 
enactment, and the burden U upon him who attacks it to show tliat there 
has been a clear transgresbiou of the constitutional prinuples.^ 

2. The burden of proving all the Jacti which are requisite for the 
constitutional imahdity is tliua upon the pci son who challenges the con* 
stitutiouality.* 

3. By reason of this presun\ption, in considering the validity of the 
impugned law^, tlie Court will not be restricted to the pleadings of the res- 
pondent and would be free to satisfy itself whether tmder any provision of 
the Constitution the law can be sustained." 

Adjustment of competing fundamental rights. 

An Article crabodjing a fundamental right niaj exclude another by 
necessary impbcation. But before such a construction excluding the opera- 
tion of one or otlier of the fundamental rights is accepted, every attempt 
sbcHild be made harmonise tlie two articles so as to make them co-cxist ; 
and only if it i- not possible to do so, one can be made to yield to the other.** 

Who can chal l e n ge the constitutionality of a law. 

(ij No one but whose rights are directly aftected by a law can raise 
the question of the constitutionality of that law.* 

It follows that — 

(o) If a person is outside the class that might be injured by the statute, 
he has no ri^it to complain.'* 

(If) Where a statute affects '"ona vocanha, there is no person who is 
ccxnpetent to challenge the validity of such statute.’* 

(e) Where a statute operates on a contract, e*thcr party to the contract 
is entitled to challenge the validity of die statute.** 

3a. This view of the Author, cxiaessed at p. 17 of the previous Ec&tion now 
finds support from DevM v. S. T. A. 1965 S.C. llw (ii£3). 

4. Siat9 of mar v. Hurdut (I960} 2 S.CR. 331: A 1960 SX:;. 378. 

5. a. Satkk Akmad v. State' of U. P., A 1965 S.C 726 (742) \ StstuUM V. 

i>. (1955) 1 &CJt. «B6; A. 1954 S.C.747. 

& Naieik V, State of Maharashtra, A 1^7 S.C 1 (7). 

7. jya V. Vntm of JatSa. (1950) S.CJR 869 (879)% A 1961 S.CX 41. 

A Cf. Sa» Sahadjer v. StaU of V. P„ (1963) &CR. 1186 (1202). 

9. BHrarkar i^'oat Co. v. Umon of India, A. 1961 S.CX 954 (963). 

Kat^wuti V. State ^ Madras (//), A lUW). 

11, leher Sfn^ v. UnioH ef India. A. IW PUni. 19. 

18. gyring v. Sta^ afBomd/ay, A IStt &C 388 (S99)i (1968> &CJL 
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(«) A penoo duiUengM the constitotionaUty of a statute must 
show that he has sustained or is immediately in danger of sustainmg some 
direct mjury as the result of enforcement of the statute and that the mjury 
con^4amed of is justiciable." 

This does not mean that there may not be cases where the mere operation 
of an enactment is prejudicial to the exercise of a fundamental right of a 
person. Where an enactment may immediately on it<> c(»nmg mto force take 
away or abridge the fundamental rights of a person by its very terms, the 
aggrieved person may at once come to the Louit witliout waiting tor the 
State to take some overt action threatening to infringe his fundamental 
right.’^ 

(W) A person who is not possessed of a fundamental right cannot 
cliallenge the validity of a law on the ground that it is inconsistent with a 
fundamental right.*'' 

{iv) A coiporation has a legal entity se-pamte from that of its share- 
holders lienee*, in the tase of a eoiiKiralion, whether ihe euqKttation itself 
or the share-holders would be entitled to impe*aee the validity of the statute 
will depend upon the question whether the lights oi the eorpeiration"** or 
of the shai e-holders have been aiieetcd Ijy tlie impugned statute ** 

But It may happen that while a statute infringes the fundamental rights 
of a amipany, ft indirectly affects the iiileicsts of its share-holder-. , in such 
a ea'e, the share-holders also eaii impugn the const it utionalit) of the 
statute.** 


Whether • fundamental right can be waived. 

1. The question whether a fundamental right can be waived has not 
yet been finally decided by the Supreme Court 

(oj In Behram v. ithttt. oj Bombay, Venkatarama, J had expressed 
the view that such of the lights as were tieated for the benefit of individuals 
(as distinguished from the inttiests of the public) could be waived and 
according to lus Lordship, even a right guaranteed by Ait. 19 ^1) came 
within this category 

But the majority, on reteience (Maliajan, C J., Mukhcr,ta, Bose and 
Hasan, JJ.), wtlhout Jinaily dtctdttitf Ou question, expressed the view that 
the fundamental rights, though pnimnly lor the bencht of individuals, have 
been put into ovr Constitution on grounds ot public policy and in pursuance 
of the objective declared m tJ'c I’lcajuble Hence, none of them can be 
w'aived. 

(S) In Beshesar v Commr of I 3'.,*^ Bhagwati and Subba Rao, 
JJ. have bdd that a fundamuital light l^ing m ihe nature ot a prohibition 
addussed to the State, none ot the lundamental rights in our Constitution 
can be waived by an individual. [This view is thus in agreement with 
the majoiity view m cojcj. 

Das, C.J, and Kapui, J. agreed with the above lew oidj m respect 
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SCR. 674 ( 712). 

725 (731). (1969) Supp. (2) 


Duatkados v. SMapur Spmmng Co, (1954) 

Kaekunni V. Stats «/ Madras, A. 19^ SC 

S.CJR. 316. 

(*952-54) 2 C.C (a) (1962) SCR. 744: 

Now that it has been held that a oorpomtion can have no fundamental ni^ 
(saa uadkr Art. 19( past), dus question has lost its importance ao br tw 
of a law owing to cooUaventiem of fundammtal ngfits is 

V. Unim Indsa. (ISSfi) S.CR m _ 

V. SMS of JIamhM. (1955) I SCR. 613. A m &t . 12| 

Vv Chanur., af /. f, A 1969 SC 119; (1969) Supp. W SCJt m 
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of tlie right conferred hy Art. 24 and refrained iipm making any obser- 
vation af> regards the other rights in Part III of our Constitution. 

S. K. Das, J. opined that where a fundamental right is intended 
fritnarUy for the bmefit of an individual, it can be waived by him, but 
his I/}rdi>hip did not enunwrate those of the rights included in Part III 
which would coroe under this category. 

The views expressed in Bekram’s case^* i>eing obiter, and the decision 
ill Baskeshor's cose"* not being comprehensive, a direct decision is yet to 
be made. 

The view of S. K. Das, J. is in accord with the American view but 
if this view is acceptable to a future Court, a classification of all the fun- 
damental nghtb enumerated in Part ill sltall have to be undertaken, in 
order to settle the controversy. 

2. In a subsequent case, without enleiing into the question of waiver, 
the Cotiit has held that a person who ha*- appltid for a]ipuintnienl to an 
office created b} an Ait is not precluded from challenging the conslitu- 
tiiMialit) on the ground that it violates his ftindan ural right under Art, 16.*“ 

Effect of Aciiaietcenoo. 

1. Tlieic are cases*‘ in which it has been held that a person who has 
received a bt'nefit under a statute is not entitled to challenge its constitutional 
valulity. 

2. In Noin Sukh v. State of V P,** the Supreme Court obseived 
that a person, who had acquiesced in an election being conducted on the 
basis of sepatate electorates formed on communal lines, could not seek his 
remedy under Art- 32, after the election was over.*’ 

3. But a fundamental right cannot be lost mercl} on the ground of 
non-exercise of it ** 


Effect of a law bmng declared uncmistitutioiial. 

(*) Art. 141 of our Constitution declares that the kivv ileclared b\ 
the Supreme Court shall be binding on all courts within the iirritory of 
India. Once, then fore, the Supreme Court declares a law to be uncon- 
stitutional, the decision becomes binding on all courts within the territory 
of India. The virtual effect of it is that, that decision operates as a judgment 
in rent against all persons who may ^eek relief in any Court in India 
subsequently. In a subsc-quently proceeding, therefore, there is no onus 
on the party affected by the unconstitutional law to establi'-h its uncon.s(itu- 
tionality again. The Court is Iiound to ignore the law which has been 
declared invalid by the Supreme C<rtirt, as if it never existed*® 

(it) The same principle applies wluic a law has bc<‘n derlarcd to be 
unconstitutional partially (eg., wl ere part of a section has been declared 
to be invalid). If the law is sought to be enforced in a subsequent case, 
no notice is to be taken by the Court of that part which has been declared 
by the Supreme Court to be unermstitution.!! ; in other words, the Court will 
read the statute as if the pari of the section which has been declared to be 
invalid were not there. If, therefore, a person is piosecuted for contra- 
ventma of the section a part of which has been declared invalid, no onus 
is cast on the accused to prove' that his case falls under that part of the 


20. Dasotatka v. State of A P., A. 1961 S.C. S64. (See O, Vol. 2, pp. 65-64]. 
n. Of. Nataytm V. State of Andhra, A. 1969 A.P. 471 (dPS). 

22. NoIh Sukh V. State of HJf. P.. (1963) SXXR. 1U4. A 1953 S.C. 384. 

23. It ^loeAf be noted that hi this case the writ prayed for was guo watfanto, wlUi 
tenect to wMdi acQitieBeenoe is a SDod plea in bar, under EbisMtfi MBanon law. 

g Kcnda BdMm BBI, in ta, A 1^^ 966i (1969) AdlL m. 

% State of U, P^ A, 1969 SXX 648 (#61): (1988} fluuft (2) 
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SQCtiom which has been* held unenforceable ; on the other hat^d, the prcsecu* 
tioti cannot succeed unless it proves that the accused has contravened that 
portion of the section! which is enforceable and valid after the Supreme 
Court decision-^ 

(fit) In the application oIF the above principles, no distinction can- be 
made between a case where the law is ch'clared to be invalid for lack of 
legislative coinpcterce and a case where it is declared invalid on the ground 
of contravention of a Fundnniental Right Art. 245 (1) of emr Consti- 
tution lays down specifically that the legislative pcjw'cr whether of the Union 
or of a Stale l.x*gislatiirc is subject to the other provisions of the Constitu- 
tion. The result when a IvCgislature makes a law contra\'emn!g a Funda- 
mental Right, the position is the same as if it had no power to legislate 
oyer the .subject-matter of the Icgi^^lation at all niwl, accordingly, the declara- 
tii>n of invalidity of the law by the Supreme Court giK*s to the root of the 
legislative power in either case.' ‘ 

Effects of constitutioiial amendment upon an unconstitutional 
statute* 

Though there wa« some difference of opinion on this point in the 
earlier ca'^es, the following p^ol>^^sit^ons apiKxirs to be settled now: 

1. The dostrine of Velipse’ can be in\okcd in the case of a pre-Con- 
stitut! m Uw which was valid when it had been enacted, but a shadow 
was cast by n *‘U|x^rvening event, namely, inconsistency with the Constitu- 
tion w^hich came inlo existence siibsequenllv ' if and when the shadow is 
removed, the pre Constitution law becomes free from all infinnity.* 

2. But th* foregoing principle camot be invoked in the case of a 
pre-C&nstitutinn law which is void mfio.^ 

(a) Tn view of art. 13 {2'l, the fundatnentcil rights constitute express 
limitations ujion the legiMatiw power of a T,oei>lalure making a law after 
the commencement of the Constitution and no distinction can be drawn 
betw'een a iK'>st C<»nvtitution law which n/tro* fe.. beyond the legis- 

lative competence (»f the I/*gi^!tilure and a law* which contravenes a funda- 
mental right* 

(h) Tn the n*Nult, a p<»st-Constttulinn law. whicji violates a fundamental 
right is \oiil and no sul><c<juent amendment of the Con>titution can 

revive such law\^*^ 


Power of the Legislature when statute declared unconstitutioiiaL 

\Vt»cn a sivatiitc is declared uncor^titutional hv a Court, the Legidature 
cannot directly o\erride that decision and pronounce the statute t<> have been 
valid C'r anything done umler that statute to have been valid on the ^kite 
of that judgment It is. lu»wevi‘r, comfxqcnt for the T^egidature to make a 
fresh law, frc<‘ from the iinconstitutionality and then provide that anything 
done under the offcn<1ing law shall In? deemed to have Ven done under the 
new law and subject lo its provisions.® 

Effects of a ProclaroatiQU of Emergency upon uncoostitutioiial 
stefeuta. 


A Pniclamsilton of Emergewy under Art. 3S2 is prosp^tiye in its 
Operation* Art. 358 similarly frees the Ixjgislatnre from the limitation of 

t ffeJkreie Khuf^fked V. State of Bombay, A ISK S.C. 123: (1965) 1 S.CR. 613. 

2. BkihaH V, State ot M. F.* (1985) 2 S.CR m. 

3. DeM CM V St0tt at V. F.. A. 2 S.C R. «. 

4. MiAmka tr. Stott of V. F.. 4« 

5. V. Stm •f Orkta, (iSSS) SCR, 43; A. ttS8 S,C. 432. 
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Art. 19 during the continuance of the Proclamation. it does not 
operate to validate a law, enacted prior to the Proclamlation, which WM 
invalid owing to contravention of Art. 13 (2).* Such law is void ab initio 
and cannot be revived by tbo Proclamation of Emergency; hence, any 
executive action' taken in exercise of any power conferred by such void 
law will also be invalid even though such action takes place after the com- 
mencement of the Proclamation.* 


a (3) (a): *Uw*. 

1. Law. in this Article, means the law made by the I,e^$lature and 
includes intro vires statutory orders’ and orders made in exercise of power 
conferred by statutorj* rulc,s,? but not administrative orders having no 
statutory sanction.* A statutory scheme is a ‘law’.*^ 

2. This does not, however, mean that an administrative order which 
offends against a fundamental right will, nevertheless, be valid because it 
is not a ‘law’ within the meaning of Art. 13 f3V’® 

3. So is a custom having the force of law.'*’* 

4. Tn view of (he present definition, a rule, order or n'otificatitxi issued 
under a statute mav be held invalid for contravention- of a fundamental right 
e\'en though the .statute under which it was issued may not offend against 
the Constitution,’ ’* or the validity of the latter is not challenged.** 

5. In the case of an absolute sovereign like the Euler of on erst- 
while Indian State, ‘law'* is to be di.stinguished from a grant which is 
founded upon an agreement and not on the cojnmand of the sovereign.** 


No bw excloled from Art. 13 (2). 

1. It is now settle<l that anv law which i.' passed by Parliament or a 
State legislature by virtue of the powers conferred by Arts. 245-6, is 
subject to Art. 13, thus, including — 

fi) A taxing statute:’* 

fill A law for the making of which provide^! for hv «ome •fpecific 
provision of the Constitution, eg. Art. 105 ('3’):’* 191 f3).’* 

2. On the other hand, the Supreme Court has held that where a law 
is made in exercise of a power conferred bv a specific Article of the Con- 
stitution other than Arts 245-6, such law mu-t not be construed as being 
included in Art. 1.3 (2) : for, to do so would render nugatory the inde- 
pendent provision of the Constitfjtion, which stands on an eoual footing 
with Art. 13.” It is on this reasoning that the Court has excluded’* a 
Pnxbmation of Rnutrgencv under Arts 3.58-9 from the purview of the 
Fundamental Eights, overruling an earlier decision of the Supreme Court.’* 


6. S/ate of M. P. v. Bharat Singh, A IfW SC. 1170 (1773) 

7. Bidi Supply Vo v. Union of India, (1956) SCR. 267 (377); Bdteatd MiSs 
V. Stole of Aimer. fl955J 1 S.C.R. 735. 

State of M. P. v. Mandawar, fl964) SCR. 599 A 196* S.C. 493 

Du/Orkanath v. State of Bihar, A. 1969 R C. 249 (233) , 

More V. Vnton of Indie, A. 1959 Bom. 134 (ISff). 

Narayottoppa v State of Mysore, A. 1960 S.C. 1073 (1079), 

11a. Bhou Pam v. Saifnath, A 1968 S.C 1476 
18 Ramkrishiia v. Tendrdkat A. 1958 S.C. 538: fl969) S.C.R. 279. 

Madfmdthtd v. Vnbm of Indtd, A. 1^1 SC. 21 (2S). 

Pra#^. Swteof Oritsa. A. 1964 179?; VmaU Mith v. Union 

of Indoa, A. 1963 SC 9S8. 

Mmi KrtAru v. Union of Indio, A, 1966 S.C 619 6f281. 

E«L wi4<r Art, 143 of the Conatitutioa. A 1966 S.C. 746 (W), 

Yopni V. State of J. A JT., (1967) SO, WF. miU of 1967. 

V. Vr^ of /W (IW7> 2 SCE. 37t . 
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3* There has, however, bceb controversy as to whethei*an amendment 
of the Constitution, made in the manner provided for under Art, 368, must 
have to conform to the requirements of Art. 13 (2), as a ‘law' as defined 
in cl. (3) of Art. 13. 

In ^hankari Prasad v. Union of India^^ and Sajjan Singh v. State of 
Rajasthan , the Supreme Court held that an amendment Act, pa«i^ed in 
exerche of the power conferred b\ Art 368, \> lUit a ‘law* within the 
meaninp; of Art. 13 (2). But this view* liis ht‘en overruled by tlie majority 
in Golak NaiW^ case^^ 

Sub-clause (b): 'Laws iu forced* 

I. This exprcssif»Ti i<; defined in the jnvseni danse in the identical 
langiiape used in the definition of the expre'^^ion in TJxpl. T to Art. 372 and 
should receive the interi>retalion in both At tides There i- no 

material differences^ hetw’cen ‘existim^ law’ defined in Ait 366 (10) and 
^‘law' in force/ 

2 By rea on nf the w’ord 'indndes\ the definUion should be treated 
as not exhau^ti\e.*^ and would, therefore, inchule not onlv I.iw's made bv the 
Indian lyepishtures, but also pre Con'-fitution staUitf^ made hv the British 
ParliaTnent,**'-^ Fvielidi nile^ of commfm lav\ as ap[lied in India/ suliordi 
nato le^rislfttion such as order. 1q law lulc. retrulatinn. notification, as well 
as personal law / custihui nr ll‘^a(rc ha\ini; the fotn* of law*'* fCl 3 fo)]. 

3 P follow- that a custrim*’ wh*ch is inconsistent with a fundamental 
riijht must be held to he void, eg, a nistotn of sucrcssiim to hereditary 
villaj[*:e 4sfriccs, which are now held under the Slate is void, for contravention 
of Art 16 (1 ) ^ 

4 The word* ‘riotwilh'-tajuhnjr . aT(*n"' menn that anv la'w which 

w*as mi the sratute book at the fv»mu encemeru {;f the Con^-titution w^ouM 
come under thi> ^ub-clau'-e Men thoucfh it ri'ic^ht not vet have been brought 
into operation.*' 

Conditions of validity of subordinate legislation. — See unth^r Art. 
245, post. 

Constitutionality of some Rules, Orders, Notifications, Bye-Laws* 

Aimer Law Regulation, 1877: 

iWeW.- R 1 framed under the Art is vo'd for cnntiavenlion of Art. 

Assam Food Grains (Llcerslng A Control) Order, 1961: 

field Cl dex*- n«vt conTrav*enr Arts 14 and 

Coir Industry Act, 195,3: 

la 19. 20n)ra). 21 22(a) do not (vmtnvene .Art WClXg)** or 

Art 14.» 
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Shantfari Prasad v l^nion of Indta \ 1951 SC 458 S,C R 89 

Sadan SinPh \ StaU of Rafadhan, A l^^l SC 845- M965) 1 SCR. 9'^3. 
Golak Nnfh v. S*ate of Fttrihb A 1%7 SC 1613 116S9, IdTO. 171S) 

A reversion to (he earlier view is not **nhkelv 

Eduard MUU v State of AvrCr. a9>5> 1 SCR T:\5 \ 1955 SC 25. 

Sant Rant v Labh A 19f^ SC 314 {3U) 

State of Madras v. Afiww. (I^> 1 SCR 280 

It is to be noted that all British statutes have ceased to ho aiwlicablc to Irdia. 
by reason of the Btilish Statutes {.Application to India) Repeal ^ct. 1960, 
enacted by our F^rliament. ^ ^ 

Cf. United Fromnecs v. Atiaa A 1491 F.C 16 (31) 

Shtt&KMmar v JEMerma, A 1962 B^t 125 (i26> 

Dasoftaiha V. State o/ A, P, A 1961 SC. 56t (570 2) 

Gaiioieigiri* V, State of A/mer, A 1955 S</. 188: (1952-54) 2 CC ?rT (1955) 

of Assam A, 1962 SC, 386 (393). 

Vv%tm0f Mia. A 1969 SC. 556 (Us): 

SrCJt. tRt. 


(1969) Supp. (1) 



cmikdo^ 

€otloa ConbM OMier, 1990: 

4 cbM 9 not contnvnae Art. 19(1) (g).**' 

Cngton UoMig Afento Ucemiiv Rites, 19961 

JVctf •MtnAtf.^Rr 10 (c),« ll.« 

DnOy NewqjMper (Fftce A Page) Onier. 1900. 

HcU tniahd For contravention of Art 19(1) (a) ** 

District Board, Muraffamoggar: 

Hetd Bye-lav no 2 void for contravention of Art 19(1) (g) ** 

Eiqiorts (Cootral) Order, 1959. 

Held — Cl 7 does wrt cimttavene Art 14 m 

Government of C. P. & Berart 

Jffrid— Resolution d lS-9-t8, does not contravene Art 14 >* 

Oovemment of Bombay, Educatkm Department Circidar Order, dated 6<l-54: 
Held — ^Void fca contravention of Arts ^(1), 30(1) 

Imports (Cootrot) Order, 1955: 

Held- Para t ih) doc not contravene Arts It, 19 or 31*’ 

Iron & Steri Control of Production A Dtstribution Order, 1941: 

Held Cl IIB does not oontravene Art 14 >* 

Jail Mamtal: 

Held - Para 575 does not cmiravene Art 11** 

Madras Commttnal G.O.: 

HHd void *0 

Madrar G. O. 416, Education, dated 24-2'39: 

Held vmd.*^ 

Motoe VeMdes Act, 1939: 

Held -R framed bv Madras Go’ eminent does not contravene Art 19(1) (g) * 

Monicipal Board, Koitana: 

Held mid - Bye-laws 2, 4 * 

Ndn-Ferrotts Acetal Control Ortfer, 1958: 

Held vem* 

RaBway Services (Safeguarding of Natiotal Security) Rides, 1949: 

Held — ^Does not contravene Art 14* 

Rajasthan Foodgrains Control Order, 1949: 

Held - Cl 25 void f« contravention of Art 19(1) (g) ® 

R^thmai Transport Authority, Caicutta: 

H^d- Notification, d 13 5-52 does not contravene Art 19(1) (g) * 


10 M J? Cotton 4^cn v Vnton of India A 1954 SC 634 

11 Chandrakant v Jamt, A X9EZ C, 204 ( 208 9) 

12 Sakai Papers v Umon of India, A 1962 SC 305 

13 raknllu^umi v Dt Board A 1954 SC 630 (1952 54) 2 CC 234 
14. VenkatakrvhnttH in re, A 19W Mad 218 


15 Slate of M P \ Mandaor A 1954 SC 493 (1954) SCR S99 

10 State of Bombay v Edneation Society fl9**5) 1 SCR 568 

17 Olau CAatons Atsoen v Union of Mia A 1961 SC 1814 

18 Bhatwati Soran v. State of U P. A 1061 SC 928 {933) 

19 Jtanbir v State of Puniab, 19C® SC SWl 

20 State of Madras v ChamPakam, (1951) SCR S25 (1960-1) CC 183l 

Venkataraman v Stale of Madras, A 1961 SC 229 (19S0-1) C.C, 37. 

21-25 jtamkriskmMk V Dt Beard, A 19^ Mad 253 

1. Ibrahim V. R T.A, (1963) SCR 290 A SC m 
1 Rashid Ahmed V Munfeipsd Board (1950) S.CR 566 
3. Narenita ir Vtdon of India. A. 1968 SC 23: (1958) &CR HW 
A Unhm of Mia, A. 1968SC 283* (1968) SCjTfe^ 

5. ^ af muthan v. Nathmdl. (2954) SCR, 963: (196344) S ^ m 
6 fliRPiit4»M|A y R T. A.. (1954) SCR. 371: A. 1954 SC lift 
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SiwmKte* CoaIrMte (RegolBlicm) Ac^ l«59: 

HM vdM.^-'litotifiartion undier a. A? 

Sucar (Cootral) Order, 1455: 

Held viM.--NodficaUon, d. 30-7*56, under d. (5).* 

Town Area Committoe, JabdalMd: 

H<M.r->Sye>]awa 1, 4 (b) do not contravene Art 19(1) (g).» 
tUP. Coal Control Order, 1953: 

Seldj—0». 3 (2) (b); 4 (3) ccrntravene Art. 19(1) (g).*® 

U. P. Si^Earcane (Regulation of Supply and Purchase) Act, 1953. 
HeU. — Notification, dated 27-9-54, does not contravene Art. 19(1) (cl. 


2T 


Right to Equaiiiy. 


14. Tile State shall not dcyiy to any person equality before the law 

K»r/v» ^ equal protection of the laws withia the 

Equality before law. territorTof India. 


Meaning of Equal Protection. 

1. In interpreting this clausi., it is pernn'.siblc to refer to the decisions 
of the American Courts ujKm the Equal TriHcition tlause of the American 
CJ<mstitutioii.“ 

2. Equal protection means the light to equal ireatmeni m snndar 
citCumsUmces' ' both m the pnsilcgcs t mfened and m the liabilities imposed 
by the law.’* In other words, there should be no disci jiainatnni ijetween one 
person and anotlier if as regards the subject matter of the legislation their 
position is the ame.’® 

But — 

(i) The pnnciple of ctjuahly does not mean that ever) law must have 
universal application for all persons who arc not b) iiatuie, attainment or 
circumstances in tlie same jio'ilioii, as the varying needs of difterent classes 
of persons often require separate treatment ‘'’— 

The principle does not take away fioin the Stale the pow^i of classify- 
ing persons for legitimate pin poses ’ 

“A I^egislatuie which has to deal with diverse ptobleins arising out of 
an infinite variety of human lelations must, of necessity, have the power of 
making special laws to 3 t<ain particulai objects, aiul for that purpose it 
must Eave large powrers of sclectam ^ir classihiwt ion of jiei.sons and tilings 
upon which sucli laws ate to opeialc.® 

(«) Every classification is in some degree likely to produce some in- 
equality, and mere production of inequality is not enough.’ 
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Madkubhat v. Utnott oj India, A 1961 SC. 21. 

D. S. & C. Mill* V. Umon o) India, A. 1%9 SC. 626 (632) 

Fositt V. TeWt Arfa CammiUee. (1952) S.C.H 572 
Dioarka Prasad V. Stale oj V. P„ (1954) S.CR. Bo" 

Tika Ramji v. State of U.P, A. 1956 S.C. 676 (711). 

Stat* of U. P. V. Deonutn. A 1950 SC 1125 (1131). 

SkriiiiAtn V. State of Rajasthan, (1955) 2 S.CJt 521. 

Stata of W. B. V. Amar Alt (1952) &C.R. 264 (320), MuWierjea J. 
t-'himBt Id V. Union of India, (1950-51) C.C 10 (17) ; (1950) &CR. 839 
V. Utd Bmembrmcer, (1962-54) 2 CC 111 (114): (1956) 1 
SCLSL 224* A 1^64> SO. 424 

situ* Simbay Va Balsor^r (1961) SO.R. 682 (7<)8-9); (1950-51) C.C 10 

sSte B^nOfay y. (1951) S.CR. 6^ (fa6*9). 

(1963) S.CtL 404 (4i4); {1952-54) 2 CC. 117: 
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Differential treatment doe& not ‘per se' constit^e vk^tion o£ Art lA 
It denies e^ual protection only when there is no teasonai^ basis for the 
differentiation.* 

(ui) It a law deals equally with members of a well-defined class, it is 
not obnoxious and it is not open to die char^ of denial of equal protection 
on the ground that it has nu application to other persons. l^egi^tion enacted 
for the achiexemcnt uf a particulai object or purpose need not be all-embrac~ 
ing. it IS for tin. Legislature to determine what caicgoncs it would embrace 
within the scoie of Icgi'-lation and merely because certain categories which 
would stand on the same iuotitig as those which are covered by the legislation 
are left out would not render the legislation which has enacted in any 
manner discriminatory and ^iolatlve ot Ait. 14.* 

(ft') Art. 14 docs not pre\cnt the Legislature from introduaiig a 
refohn gradually, that is t<i s.i>, lat fiisi appl>ing the legislation to some 
of tlic institutions* or objects'^ having common'* Dcatuies or particular areas' 
only, according to die exigent les uf tiie situation. 

Qasaificatkin anthorised by other proviaioiu of the Coaatitntioii. 

1. Alt. 14 is a genet al pioMsion and has to be read subject to the 
other ptuMsious included within the i*art on Fumlaniental Rights. Hence, 
anj law making special pi o\ isron for women tor childieii) under Art. 15(3) 
camiot be cliallengtd tin tlw ground <.»f toniravenlion of Ah 14.’ 

Thus, s. 54 t4) of the Kept esentat ion of the People Act, 1951, which 
confers a double advantage ujiuu inembcis of the Schedule Castes or Tribes 
to be returned to die gcneial seuts even though seats have been icserved 
for them under the Constitution, being sanctioned by Art. 15 (4j, cannot 
be held to be void tor cunliavention of Art. H.* 

2. Where the Constitution itselt makc' a classilicatioii, the charge of 
discrimination cannot be levelled against such separate tieatnient.' Thus — 

The special treatment of Government stivanls in the matter of their 
tenure (Art. dlOtljJ*' , or an oidet nude bj the Piesideni under Art. 
311(2j, Provisd (tj**; or the taxation bj a SvaU ol road tiaiisjuvrt [Entry 
56, List Jlj’, cannot be challenged as violative ot Art. 14. 

But— 

The special ticatuieiu aulhoiiscd by tlie>e other provisions must be 
Kept within rcdsonabic bmils und should not be uuide .so excessive as 
to render nugaiO’j the general e(jualu> pioltssed to the memlHirs ot all 
communities bj Art. IL'* Hence, die sjiecial piovision for die advaigtement 
of the backwaid tlassc.s oi scheduled Castes and Tnbts under Art. IS (4)“ 
or the reservation ot posts tor he backw.iid classes under Art. 16 (4) 
will be uiiconsuiulion.d becauHf of contravention of Art. 14, if it is carried 
to an unreosonable extent'* [see under Art. l6 (,4), /Ktst], 
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Giri V. Dora, A 1969 S,C, 1318 (1325): (19G0) 1 S.CR. 430. 
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Art 143 coNSi^itimoN or ikdia 2d 

Hour f«r rmMomhknfiu^ nmy be detarmiiied with ref arenoe to other 
lews. . 

1. For the purpose of appUcaiiun of Art. 14, laws made by different 
Legislatures canmi be taken together for the ]>urposc of comparison or 
contrast to sliow that the pruvi'^ious of the one are discnminatory when 
read with the provisions of the oilier. Each law niusi be dealt with 
specifically.*^* 

2. Of course, when the :>aine Legislature enacts a numlicr of c'onnected 
laws, thcjr conibmed operation may t>c taken into coii'^idciation for deler- 
niinmg whether the pioviMons of any one ol them ait di^criminatoiy. But 
the same pioce^s cannot be applied wheie biniilai laws> on the same 5 »ubjccl 
are enacted b} chffeicnt Legislatures.** 

What clMsifkation U reasotudile. 

1. As has been already stated, wliai Ait 14 piolubits is class legisla- 
tion and not leasonabk classification for the puip^^es of legislation,*** If 
llie Legislaluie lakes care to iea‘^onahI^ <lassuj persons lor legislative 
puriKjses and it it deaK cquall\ witii all pci'-on*, bfdunging to a 'ujctl-dcfin^^d 
class\ it is not open to tlio cliaige oi denial oi equal i rotection on the 
ground lliat the lavs dots not appl} to tahei persons 

2. In oitkr, however, to pass the test oi jcrnns'iblc elassification Iw^o 
comhtieus must be lulfilted, namely, O) that the clas'-iticdtion must be 
loimdcd on an intel!i>^ibL dittcMcnUn winch di'iinguislics persons or things 
tliat are grouped tugctJicr fioni others left out ot the group and (ii; that, 
that differentia miM have a lational relation to the object sought to be 
achieved b\ *h< statute in q re^lion *** ** The classification may be founded 
on dilferehi ! ascs; such a^, gcogiaphical. oi ate »rdmg to objects or occupa- 
tion or the like What is nc\c-saiy is uiai thcie must be a n<^xus between 
the basis ol cl.issifioation and the object oi the Act undei consideration,^-*^ 

(a) All 14 docs iicri niVisL ihai legisktivc classification should 
he Muniip^ally ftrjcct or logically complete"' 

(i) The dilicieiRt whuh uia vvauain a uxisonablo das'-ihcation tje«f 

hi! ynat. Whdi I'l uquzied i-^ that ii luu-l U ical and suo 2 »Untial and 
must bear some just kind leasonabh i elation to the ohjiCt of the legfisla- 
tion.^*--^ 

4. When a law i*- challenged as denying c*qual piotection, the 
question foi determination by the L' uii is not whetlier it has resulted in 
inequality, but whcihci there i^' some diUerencc whuJi bears la just and 
leasoiidbie i elation to tin objcs.i oi lemslalion ‘ Mere differentiation or 
inequality of tieatnicnt does mx ftt anioiml to cliscTmimation vvithui the 
inhibUion the equal i’ jtv.ciit»n ikusv. io aliiact the opeiation of the 
clause It IS uecessaiy lo show that ihe sclei tion oi diffeientiation is unreason- 


15. State cl M P. V. Alaadawar, {1<«2-51) 2 C.C. 137 (14i ^ : A 1954 493 (1954) 
SC JR. 5^ 

16. Budkm V.'Stat^ of B^utr, (1955) 1 SCR. 1045 {1049). (1952-54 ) 2 C.C 


It. S of i4« vl952) S.C.R. 284? Vafravebt V. Sp. Dy. CoUeetor, 

18. I S.C.R. im. 

^ V^s2£‘V'’ B'- (1952-64) 2 C.C. 100: A. 1953 S.C. 404: 

21 ♦/ Bombay Housinl Board, ^952-54) 2 C,C. 126; 

StkHd (1952^) 2 C.C. A 

2 sa (vmi &c 


(1962-54) 2 177: (1^ S-dR. 404. ^ . 

(1952^) 2 C.(X 14J; SjC. 5«; •/ 

2 Ca Sa (1962) %CM. 284: A. 1962 aC. 75. 
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alkie or arbitral; that it does n*)i rest on any rati 9 iial basis having regard 
to the object which the J^sJature has in view.**-®* 

When the legislature enacts a statutory presumption in respect of 
certain acts or a burden of proof upon, certain persons, the statute cannot 
be challenged as discrituinatory if the rule of 'evidence has a rational relation 
to the object to be achieved by the Act.*® 

5. When, therefore, a law challenged os ofFenditig against the 
guarantee in Art. 14, the first duty of the Court is to examine the p>urpose 
and policy of the Act and then to discover whether the classification made 
by the law has a reasonable relation to the object wliich tlic Legislature seeks 
to obtam.‘ The purpose or objjcct of the Act is to be ascertained from an 
examination of its 'title, prcanMc and provisions^ 

6. A law which was nou-discnniinotory at its inception may be ren- 
dered discnininator) by reason of extenul circumstances which take away 
the reasonable basis of classification. This happened after the merger of 
different territories witli difiereutul laws and a nuiubci of Indian State 
laws have been held to be discnmtualory since the commencement of the 
Constitution, on the ground that these laws dtlicted fiom tlie laws which 
go\emed tlie rest of the temtury ul the State with which the Indian State 
in question merged.'' 

7. But the law of one State cannot be held to be discniuiruitory by 
contrasting it witii the law prevailing in aiuj-ther State. If the .source of 
authority for the two statutes be difterent, Art. 14 has no aiiphcation.* 

dasaifinatiofi ol « single iacKvidnal and ad hoc legislation. 

1. A classification nia)' be reasonable even though a single individual 
(or object) is treated as a class b) himself (or itselt), it there are some 
special circumstances or leasons applicable to him t,or it) alone and not 
api^icable to others.*®-** 

2. But even though it i" 'periiiisMbie for tJie Legislatuic to classify a 
single individual where he possesms leal and substantial features different 
from other individuals in relation to tlie object of the legi'-Lition in quc.stion, 
Art. 14 'would not tolerate an) discriminator) legislation against a single 
named individual or individuals winch simulate.^ a Bill of Attainder,* and 
no reasonable basis for the classification appears on the face of the legisla- 
tion nor is deducible from the surrounding circumstances or matters of com- 
mon knowledge.*-* 

3. Where a law is of general appheatum, it cannot be challenged as 
discriminatory merely because the object of its enactment was to benefit a 
particular individual.®-'’' 
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4 On the other hand, — 

In the name of classifying individuals on the ground of special features, 
the legislature cannot assume the jurisdiction to ^judicate disputes regard- 
ing private rights and thus deprive named individuals of their right to go 
to the duly constituted courts a right of access to which for the deter- 
mination of privale legal rights belongs to every i>erson.‘, * The principle 
is not, however, ai>pHcable where the individual who complains against the 
ad hoc legislation had no legal right cnforc<*abIe in a court, e.g, an interest 
in property held at the discretion of the ow'iier/ 

ReasonaMe baaia of clasaificaiiotu 

It is not possible to exliaU'.t the cin uinstanrc^ or criteria which may 
afford a rVasonable basis foi classification in all ensts. It depends on the 
objects of the legislation in \n*\\ and whatevei has a reasonable relation to 
the object or purpose of the k'lrislilion is a reasonable basis for classification 
"^cif the obiects coming under the lurvifw of the enactment. Thus — 

(a) 1'he basis of rlas'^ificatiun nia) be (froqraphicoP-^^ ])rovided there 
is a nexus between the teiiilorial basis of the classification and the object 
sought to b<‘ achieved b} the Act.’'-^‘* Thus — 

(b) The ju^tifi<‘afion for classification nuv be /uf/onVa/ 

(c) The classification may be according to difference in time} 

It i'' a matter excluswelv for the Ivegislalurc to decide from what 
date a (civil') law shcmld be given operatum an<1 the law^ cannot lie challenged 
as discriininatorv in noi affecting ]>rior ti^ansaition,^-* if it applies generally 
to all persons corning whhin ii*' ambit as from the date on which it becomes 
operative.* 

(d) Age may form a rational basis in rclal’on to the object of particular 
subjects of legislation Thus, peisons whi^ ha\e not attained majority may 
he incapacitated for entering ink' contiacts® 

fr) Tire classificati<»n inav be lua-^ed on tlie «lifference in the nature 
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of the persons. tra<!e calling or occupation, which is sought to be regulated 
by the legislation, c jjp., to an educational institufiony 

Ban on cattle slaughter. 

In a legislation imposing a ban on the daughter of animals for the preservation attd 
improvement of livestock, it is legitimate to classify animals into different categories 
according to their usefulness to sodety from different standpoints, e*g., usefulness for 
agriculture, yielding milk and the like Thus, the Legislature may legitimately ban 
the slaughter of rows without piohibiting the «jlaughter of goats and sheep.'® The 
butchers who slaughter the animals belonging to these different categories may also be 
classified on the same basis.'® 


Company. 

1. In view of the financial interest of a large tmn>ber of citizens in Uic affairs of 
a company, it would be reasonable to cla^^ifv the problem ot misappropriation by 
persons in charge of companies? fn'»m ordinary cases of misappropriation It is not, 
therefore, unreasonable to deny the proton *on, afforded to witnesses under s 132, 
Evidence Act. to persons in charge of companies in an im estigation under ss. 239 and 
240 of the Companies Act. 1956'* 

2. In a law prodding for compulsory acquisition of properlv, it would not be 
unreasonable to differentiate between acquisition for tlie purposes of a Government 
company and for other compnnic^* or between acqui'^itio,! ^or compani*'' and for 
individuals.'^ 


Co-opcratiivr ^oridies 

In view of the Directive in Art 43 of the Constitution, co oi>erativc* societies 
have been treated on a special footing as compared with other establishments or 
corporations, for the purpose of exempting them from the operation of the Emplovees' 
Provident Fund Act'® or a Rent Control Act*** or from excise duties on j^oods produced 
by them.'® 

Criminal proceedings 

(i) Ss. 2(W'A'« and 251A'^ of the Criminal Procedure Code arc based on a reason- 
able classification inasmuch as they make a distinction between proceedings instituted 
on pc^ice report and tho^c instituted otherwise, because the object of the amendment 
being to secure a speedy disposal of cases, the differentia adopted for classification is 
intelligible and relevant to that object namely, whether or not there has been a previous 
Investigation by a responsible public serx^ant whose duty is to delect crime. 

(ft) S. 17RA of the Sea Customs Act, 1S78 provides that when certain .'^oods such 
as diamonds are acired under the Act “in the reasonable belief that they arc smuggled 
goods, the burden of proving that thjy arc not smuggled goods shall be on the person 
fpom whose possession the goods were seized” The contention that this provision 
fSscriminated between such persons and other litiP'ants by laying down an onerous 
role of evidence contrary' to that under the oidinar>» law, v*as rt^jcctcd on the ground 
that the object of the Act was the prevention of smuggling and the differentia on the 
basis of which the goods were classified and a different piu.umption was applied had 
a rational relation to and directly furthered that obiect.'® 


9 

10 . 

IL 

12 

13 . 

14 . 
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(Hi) Thoufl^ the mere object of securing a speedier trial may no9 be a reasonable 
basis for providing a discriminatory procedure for certain offences,'*^ it would be a 
valid basis for classification if the need for a speedier trial has a reasonable relation 
to the object sought to be achieved by the legislation, e.g., taking prompt action 
against bribery and corruption*®-*®, which had berome rampant at a particular point 
of time. 

(•u) The very nature of a new offence of a serious nature, not to be found in 
the existing law of crimes, may require trial i!nder a different or special procedure. 
There would be no violation of c^ual protection hecan-c anybody who committed such 
offence would be tried under the special procedure.** 

(v) Where a conviettd person is in jail and unaMe to enj'ace a pleader, it is not 
unreasonable to provide that appeal «hal1 be derided without hrarintr. tho<iph where 
such person is in a position tn engage a plead(T, the appeal cannot be dispo^^ed of 
without hearing the pleader.** 


Essential coumoditv. 

Special public interest in an industry, r.g., that it is engaged in the production 
of a commodity utally essential to the communitv. may jtKMfy its regulation** 

Foreign exchange. 

(i) In a programme for the promotion of earning foreign exchange, it is competent 
to the Covernment#to seU*ct sugar prodticed by a j 'irtinlar process only. It is for 
the Govetnenent to c^.iert thc^se rcrnmodities which have a demand abroad and are, 
accordingly, capable of e.'uning foreign exchange.*-* 

(«) Tn vic*w of the fact that foreign cxrhance has peculiar feature' and problems 
of its own, the provision for n special pror^*dure ff»r the invT ligation of breaches of 
foreign rxchanr prulations cannot be said to \nolative of Art. 14.*'^ 


Poreigfiers. 

In a law prmnding for the expulsion and detention of foreigners, reasons of State 
may make it desirable to classify tf^reigners into different groups.* 


Ixmd reforms 

For the purposes of efTtrtinr the con-olidarion of boldine^ in an a e . a speedier 
procedure for the revisiV^n of revenue than under the ordinarv^ law may be provided 
for such area.* With a view to effecting a ron'olidation of holdings, the T\ P. 
Consolidation of TToIdings Act, en^^wered the S+nte Government to declare 

that the Government had decided to make a scheme of consolidation for a specified 
area and then to jwpare and rroi e the revt-nm* rrc^inb of that area foi this purpose, 
under a ^mwedure which w:i? 'hotter than the c»rdin:tr\' procedure for the preparation 
of revenue records, (c.g, by reditrinr n'lmbcr of appeal^ . which would have been 
applicable if the area Itad not been declared to be an area for the application of Act. 
Held, the object of the legislation, namoh cvm‘'o!»dation w’as a boon to the tenure- 
holds and if it was to be put through, there mu'^’ be a mv>re expt'ditious procedure 
than under the ordinar>' law Hence, the clasOfication had a n^bonal relation to the 
object of the legislation* 
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Pre’cmPtibn. 

A law of pre-emption which seeks to preserve the integrity the village oom^ 
munity and to prevent the fragmentation of holding may reasonably classify immovable 
property as rural and urban,’ 

Prohibition. 

A law of prohibition may differentiate between civil and military personnel, between 
foreign visitors and Indian citizens/ 

Prosiitutes^ 

The differences between a wopian who is a prostitute and one who is not justify 
their being placed in different classes. There are also differences between a prostitute 
carrying on her busine^ in a secluded locality and another carrying on her busineaa 
in a busy locality or in the vicinity of public institutions, so as to justify the removal 
of the latter or the imposition of restrictions upon her movements.® 

Puhhc SenKints 

{%) S. 4(1) of the Prevention of Corruption Act, 1947 provides — 

“Where in any trial of an offence punishable under s. 161 or s. 165 of the Indian 
Ifenal Code, it is proved that an accused person has accepted or has agreed to accept 
or attempted to obtain any gratification (other than legal remuneration) or any 
valuable thing from any person, it shall be presumed unless the contrary is proved 
that he accepted or obtained that gratification or that valuable thing . . as a 
motive or reward such as is mentioned in the said section 161 . . . . “ 

It was contended that the above prmusion raised a statutory presumption against 
public servants which was not applicable to other classes of persons accused* of the 
same offence under s. 161 I.P.C. Repelling this contention, the Supreme Court 
observed— 

"Legislature presumably realised how difficulty it was to bring home to the 
accused persons the charge of bribery : evidence which is and can gcncraDy be 
adduced in such cases in support of the charge is apt to be treated as tainted, and 
90 k is not very easy to establixsh the charge of bribery beyond a reasonable doubt. 
Le^slature felt that the e\il of corruption amongst public ser\’ant8 posed a serious 
problem and had to be affectively rooted out in the interest of clean and effident 
aefaninistration. This is why the Legislature decided not to enact s. 4 (1) with a 
view to require the raising of the statutory presumption as soon as the condition 
precedent prescribed by it in that behalf is satisfied. The ohiect which the Legislature 
thus wanted to achieve is the eradication of corruption from amongst public sert^ts. 
and between the said object and the intelliitble differentia on which the clasdficatlon 
is based there is a rational and direct' felatiorC\^ 

(w) A Rule which, not being discriminatory as between members of the same 
fervice, authorises Government to resort to departmental proceedings instead of 
laundiing crir^inal prosecution even in cases where criminal offence is alleged to have 
been committed by the delinquent public servant does not offend against Art. 14, in 
view of the special position of public servants/ 

(Hi) S. 197 of the O*. P. C. which requires sanction of the Government to pro* 
secute public servants for acts done or purporting to be done in the diseharge of his 
ollidal duties is not discriminatory because it is based on a rational dasaiffcation 

3. Kesar Devi v. Nanak, A. 1968 Punj. 44. ^ 

4. State of Bombay v. Bdtasara, (1951) S.C.R €82. 

5. State of V R V. KaushUiya, A. 19« SC 416. 

6. Bmden v. State of C R, A, 1960 S.d S48 (€50): 

7. Pairrap Singer v. State of Punjab, A 1963 SuC 72 (100)* 
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w., that piidb>lic servants Imve to be protected from harassment in^the discharge ot 
his official duties while ordinary atizens not so engaged do not require this safeguard.* 

Regulation of business. 

(i) There may be circumstances v^hcre the size of the business may be a leasonable 
index for classification, and in such cases, the Legislature is entitled to make distinc- 
tions according to the degree of the evil, e.g., a bye-law charging higher license fee 
upon wholesale traders as compared with xetailcrs,* a law exempting from excibe duties 
goods produced by small power-loom weavers.^*’ 

(it) The Coir Industry Act, 1963 was enacted for taking under control of the 
Union the coir industry. R. IS of tlic Rules framed under the Aa a person could be 
registered as an exporter of coir products only it he had during the period of three 
years preceding the commencement of the Rules exported the prescribed mimmum 
quantity of coir products. 

It was urged that the Rule was dibcrinunatory against the small traders without 
any xcasonablc basis for the clas^hcation. injecting this contenuon, tiie Supreme 
Court held lliat the Act was passed in order to jAit a .stop to the malpractice'* m and 
loss of reputation of the export trade in coir owing to the tact that exporters often 
accepted orders beyond their capacity, leading to the non-fulhlment of such contracts 
or the supply of inferior commodities. Uy prescribing a quantitative minimum 
standard, and at Ufe same time providing for the exemption of co-operative societies, 
the Ruk aimed at putting lire tiadc on a hmier ba^i^. The diderentia adopted by 
the Rule had thu** a raUonal to the object sought to be achieved by the Act.^^ 

(iti) bimilarly, since hedging' m cotton trading requires experience and stability, 
there is no violation of Art. 14 tf Government tzeats the older cotton differently from 
die neiger oneSv as regards pcrmls^lon to entei into such transactions.'^ 

Rcliyiam endowinenis. 

In view of the dUTerence^ betwe^'n the Hmdu^ and tlie Jain& in matters of faith 
and religious practiceii, there is no contiavenuon ol Ail. 14 if the Legislature provides 
for tlie constitution ot Boards tor the superintendence ol Hindu and Jam religious 
endowments differently.^'* 

Relationship of landlord atul icmnt. 

In a Kent Control Act, it would be reasonable to exempt buildings belonging to 
GovexiunenU^ or a local autliority*-' who are not likely to be actuated by any profit- 
making motive. 

Social security and labour legislation. 

In a legislation for die pio\K>ion of employcCvV provident fund, it is not an 
unreasonable classification to exempt-- 

(a) co-operative establishments; (b) eaablisliments having been in existence for 
a period less than 3 years; (c) establishments where the employees are already enjoy- 
ing benefits not less favourable than thu'^ie provided by the Act.'* 
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Tar, emieion of. 

Foi the purpose 0 / pi eventing evasion of payment of income tax, the Legialature 
may niake a dilfeientiation bet ween- 
ie) a person carrying on butine^^s in patinership wiUx his wife or minor duldren; 

(b) a person carrying on business in partnership with his major children or with 
a third party male and temafer and 

(c) a percion and his wife or children carrying on business separately, and 
provide that in casse ta> he must p;iy tax on the aggregate income of tile partnership^ 
while in case lb) or (c) he will be liable to pay tax only on his own share of the 
partnexi>hip incorae.^^ 


T^'mnts, proicctmi of. 

In a legislation foi the protection of tenants for eviction, it would be legitimate 
to differentiate between non-ie^'idential building'^ m different towns, if it rests on 
economic conditions prevailing in the different towns.'® 


Ttadc Unions, 

The classification of unions as “icprcbentativc” and quahlicd’ according to the 
percentage of tliesr mu:»b<'r'-hip and giving a “representative union"' having a prea- 
cnl'^d luglior percentage of L'cmbCiship the right to repiesent tlic interests of the 
entire Dod> of workers in the lndu^(r> concent d, is a rcasonaliile classification and 
involves no di-^nmination.'^^ 


(A) Persons 

1. A law of pi'iihibition may differentiate between civil and mihtaiy' personnel 
or between atuens of India and foreigners whii have no intention of permanently 
residing in liidia-*’^ 

2 S 197 of the Cr P. C which requires sanction of the Government to 
pruisccute public seivants foi acts done or purpoiting to be done in the discharge of 
his official duties u> not dibamimatory because it h bas.‘d on a rational classification, 
vtz„ that public scr\*ants have tw be protected fiom harassment in the di'Xliargc of 
his official duties while ordinary citizens not so engaged do not require this safe* 
guard.*'-*® 


3 In v.ew of the differences between the Hindus and the Jajn> m matters of 
faith and religious practices, thtTe is no coniravention of ^ri U li the Legislature 
provides for the con tiluiion of Boaids> for the superintendence of Hindu and Jain 
religious endowments differently.' 

4. In Mcw of tlie hnancial inTere''t of a large number of niizins in the affairs 
of a company, it would be reasonable to classify the problem of misappropriation by 
persons in charge of conipanics froi ordinary rasj' of misappropriation. It Is not, 
tlierpfoie, unreasonable to den^ the protection, afloided to witnesi-es under s. 132,' 
Evidence Act, to persons m tharge iff compame-* m an invrffigation under ss. 239 
and 240 of the Companies Act, 1956 ^ 

5 Wheie a convict^ peraon is in jail and unable to engage a pleader, it is 
not unreasonable to provide that his appeal shall Iw decicuj without hearing, though 
where such person is in a position to engage a pleader, tiie appeal cannef be disDoaed 
of without hearing the pleader.® 
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(B) Trijkle^ calUng.etc 

Special public iulcre&t in an mdubli>, e.g., that it is engaged m the pro- 
duction of a coniinodily vitally essential to the community, may justify its 
special regulation.^ Thus, — 

Since 'hedging' in cotton trading requnes expenentc and stability, there is no 
violation ol Art. 14 it Government treath the older CoUon Association^ difierently 
from the newer ones, regards perunssion to enter into such tiansacUon^^ 

(C) Degree of harm. 

The .sj>cnal treatnicjit or classihcatiuii ina} he l»a^cd uii the di^yrec of 
public irijuiy of harm*' or of the urgency of the reined} or i emulation. 
I'hus,— 

(I) Ihe I^'gislature inaj H'gult*c only the aggravated forms of a mischief j' or 
confine its lesinctiori't onJ} Ui partirulai areas ‘ where the need^ are deemed to be 
clearest"^ Ihus, inlrrkiucing compulsor>' eduration, the provision for earmarking 
certain areas as ‘compulsion areas’ is not aiscTimiiiatory even though such classihca- 
tion may a<ieci tertain educational institution m such compulsion areas without 
affecting similar institution in ihc other areas" 

(it) The htgisiatme is sim!ian> (oinjjelcnt to reform giaduaUy, le., appljung 
(he legislation, ni iiie hist instance, to some of the ni'^titutions or objects or particular 
arc* ^ according lo the exigents » ol the sanation 

(til) A U|;,ivlation cannot be said lo Ik di^uimmatory merely becau-'e it cannot 
pro’^ide for the aiquiMtion ol all Uic estates m the State at one and the same time, 
o^Mng to administrative and hnannal difficulties’ 

^U) . fUnre and oj legUlau^ni. 

Tht ratuic and object uf tlie legislation liselt may offer a reasonable 
basis ol claJ-siffuitionJ*-^** 

t ontrol oj rC}tt. 

In a Kent control Act, u womc be reasonable to exempt buildi'^gs belonging to 
(joverninent’^' or a local autbonty* who are not liktJy to be actuated by any profit- 
making motive. 

Prei*cntion oj eta-Hon oj tax 

For Uie purpose of preventing cv'asion ol payment ol income lax, the Legislature 
may make a diltercniiatum between ~ 

(af a pers^in carrying on business in paitnership with his wile or iiunor children; 


1. 

5. 

6 . 

7. 

8 . 
a 

10 . 

11 . 

12 . 

13. 

14. 


i-hnonjU Lai v. bnum oj India, (15150 51) C.C 10 (1950) S.C R, 6G9. 

A/. B Cotton Association V i nuni oj India (1952-.’Vt) 2 C.C. 20'- A. 1954 S.C. 
634. 

kamknshna Dalmia \ Tnidoikai^ A. 1958 SC. 538. (1959) S.C.H. 279, 
Sakhtvani v. St<He of Omsa, 1 1^5) 1 S C K. 1004 
Reference on the Ketala Education Bill, A. 19^ S.C 956 (1959) S.C.R. 995 
Biswambhar v State o) Ort^sa, (19o4) b,CR 842. 

Amtff Singh v State at Rajai^ihan, (1955) 2 S.C.R, 3(0 (3dtf'. 

Nanumantka v. State of A, iC, 1957 sC 927. 

VeeraraghanUu v. State, A. 1958 A.P. 30L 

A/i, (1952) SCR, 264 (314, 328). 

H.B. a954) S,C,R 30: (1952-54 ) 2 C.C 100 


State of W. B. v. ^war 
Kedat Nath v. SMe of 


11(13-5) : A. 1953 SC 404. 

AsgaroK V. Sktte of Bombay. A. 1957 S.C 5^: 0?67) S.C.R. 678. 

Govinia Xaddv, in te, A. 1%8 My*. l-'H). v. Bir/« A. 1969. 36. 

V. Carter of Ctaiotns, A. f?*,- RC.R 1110. 

2 cc. L.. 

V mtk M odfi r. rcMtfi MmucipiUty, A. 1956 Aadhni 61. 



3S SHomii ooMsmtmojN ou imu t4. 

(b) a person carrying on business in partnership witbUs major dUldren or with 
a third potty- male or female; atid 

(c) a person and his wile or children carrying on business separately, 

and provide that in case (a) he must pay tax on the agipegate income of the partnerdiipk 
while in caije (b) or (c) he will be haWe to phy tax only on his share of the 
partnersl^p iocatne.^^ 

How the chMifioetion may he meda by the L^ialatora. 

It is not accessary that the classification, in order to be valid, must 
be fully earned out by the statute itself. The JUegislature may make a 
valid classification in anj of the following ways: 

(o) The statute itself may indicate the persons or things to whom its 
provisions are intended to npplj.** 

(fi) Instead of making the ciassihiatiun itself, the Slate may lay down 
the principle or pohc\ for stlectmg or classifying the iieisons or objects 
to whom its proMsions aie to appl) anu leave it to the discretion of the 
Government or the adnunisiiative authority to select such {lersuns or tlungs, 
having regard to tin* principle or policy laid down by the I<cgislature (sec 

(cj The X.egidlatuie iiia> itself select ceiUin objects to which the law 
should, in the hist instanu* appij, and then empower the Kxecutive to add 
other itJte objects according to the exigencies calling foi application of the 
law.** 

Protectioii and Taxation. 

1. Taxation law is no exception to the doctrine of equal protection.**-** 

Hence, a taxation will be struck down as xiolativc of Art. 14 if there 
is no reasonable basis' behind the classification made bj it, for example, 
where difieientiation is made between tax evaders belonging to the same 
class merely because tlie evasion was dtiecicd b> different meUiods, or, if 
the same class of propertj, similar!} situated, is subjected to imcqual taxa- 
tion.* If there IS no lea-onablc basis for tlie classihcation, the law will 
be struck down* and it is not neccssarj, further, to establish that the tax 
|has been imposed with a deliberate intention of diftercntKiting be'twcen 
individual and individual.** 

2. But — 

(«) If the taxation, gaieially speaking, imposes a similar burden on 
every one with reference to that pai titular kind and extent of projierly, on 
the same basis of taxation, tlie lav. shall not be open to attack on the giound 
tiiat, the result of the taxation is to impose unequal burdens on dmerent 
persons.** 

(b) As in the case of other laws, there is no violation of Art. 14 if 
there is a reasonable basis for the classificatitwi.*-” 


’ **f A 1969 S.C. 
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Thus, 

' • 

(i) In a law imiKJSing a sales tax,— 

(a) The Slate inaj not consider it administratively worth while to tax 
sales by small traders \vhf> have no orf»amsational facilities for collecting 
the tax from their buyers and ‘turn it over to the Government. Each State 
must, in impoMrg a twx of this nature, fix its own limits below w'hich it 
does not consider it adniinistrativcly frisible or worth while to impose the 
tax.^ 

(b) Tf a particular conin’oditv has tKculiar features in a State (e.ff., 
the business of untanned hidc^' and ‘‘kins;, the Legislature inav impose the 
tax on the purchasers of that com uodity, while in the case of sales of all 
other commodities, the tax i levied ujnm the selleis^* 

(r) In a law of taxation of income, it is competent for the Legislature 
to graduate ihe ratt^ tax au^uding to the obility to pay.^*-^* 

3. In the matter of taxation laws, the Court permits a greater lati- 
tude to the discretkin of the TvCgisteture 

In tax matters, "the State i*- allowed to pick and choose di^^tricts, objects, 
persons, methods and even ratc^ for taxation if it does so reasonably"^* 

Thus — 

f a) ^\^lere 4here is more than one n)etho<l of assessing a tax and the 
I^gis^'vPKc selects one out of them the CoiKt will not be ju‘-tified to strike 
down the law on the yrom^d that the I/‘gi**lalure should have adopted another 
method which, in the opinion of the Court, i^ more reasonable, unless it 
is convincctl that the method ,»drKtcd is « .tpni ir)iis. fanciful, arbitrarj* or 
clearly unjust 

(ft) P* ‘ d.irlv. the classificatirm between ‘•mall and large manufacturers*® 
or between iniported an<l ccniptrv tiibacco** lor the piirpi^se of taxation; or 
the classificati<m of goldsmiths fot th^ p\irpose of exemption from sales 
tax. into tho^c who make the ornaments h\ their personal labour or by 
paid arti^n-. a^ul those who sell oinanients produced by artisans rm a com- 
mission ba^is;** has been luld to ' e ica«»nnable. 

fc) On the vime : i*ed fot flexibilitv in the nivatter ( i t'l'C tion, a pro- 
vision emfowenng the Fxerulivc to exe*upt partkmlar goods ^“lom a duty 
has been uphrdd is ^ dul Kvtui the deUgation of the t>o'ver to determine 
the rate of a tax hm be<Mi imhet | ^ \,dvl w^uxe the foliev is laid down in 
the statute and the -rln nlmdi authtuuv feg. a Municipal PoaTd^ is re- 
quired to follow a <UM‘'i iudicie) pTorcilnte in determining the rate*® 

(dr As In \\h»t a> titles stionM l)e taxed is a qiiestittn of policy and 
there caniKit he .«nv cotm laini of di'Ciimhiation mcrolv because the Legi*'- 
laturc has decided to tax certain articles .md not othcr<t.’*. 


12. Sta/t of Bortifav v United Motort. (1953'' SCR. lOW (1060) 

13 Svtd Mofiamed v State of Madtos 4 1963 Mad 105 (17.?' aflSnncd by 
Sved Mokamfd v State of Andkra. (1P54) «:CR. lit? A. 1954 S.C 314. 
H. &tkhlal V fain (1957) 62 C.IVN 309 (3N) 

15 SteelswoTtk v. Stale of A^sam. (1962) Snpo (2) SC.R 589 

16. Kkandige v Agricultvr4d 1 T O K. 1963 SC. 591 (S94). 

17. C 'pal V State of U. P . A 1964 SC 370 (CWE). 

18 Kkyfrbari Tea Co v State of A 1%1 SC. 925 1941). 

19. Sham Bkat v. AgTieulhtral 1 T. O. A 1963 S.C 591 (596). 

aO. Bfitiak India Corpn V. Collfrlor, A. 19g 104 , ,-,,x 

21. Bait India Tohaero Co. v. Stale of .4. P„ A. 1962 SC. 1733 (7755). 

22 ttfmei V. State of OTb*a, (1964) XV S.T.C 4W (465) ^C. 

23. (Meta Weaving Mdb V. Ilnion of flW). 

24. Rom fliw V. State of Bafasthan, A. 1 ^ ivC. ^1. 

25. Copal vt State of U. R.. A. 1964 SC 370 (57«). 

J, ^^dmortk V. State of Astam, ( 1 ^) Supp fz) $CR. 589 , 
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(e) The freedoin of the Legislature conceded not only is the choice 
of the articles to he taxetl but also as regards the manner and rate of 
taxation.*-* 

Equal protwtiioii may be detiied by procedural laws as well 

1. The guarantee of equal protection applies against substantive as 
well as procedural From the staiulp>int of the latter, it means 

that all litigants, who r're similarly situated, vire able to avail themselves 
of the same prcK'edtinil right'* for lelief and for tlefence, without discrimi- 
nation. Of ccviirse if the differences are of a wiVior or unsuhstaftfiat 
character, which have not prejudiced the interests of the f^ersou or persons 
affected, there would not be % denial of protection ® 

2 In order to find out whether there has been a substantial departure 

from the nonnal proeeihirc. the Ust to be anpHed is not (he degree of 
inequality, but the nvi/iV'* of it Thus, there is a substantial difference in 
the pnxrediiral right of the .iccu'^ed tn oqualuv of treatment where the 
impugned Act deprixes the accused Mfr alia, of — fa) the safeguards of 
committal procedtire (/*) the trial with the h<lp of ju^^ or assessors, (c) 
the right to rfc tr^d in case of tian'-fer, (if) the right to redress in 

higher Courts. — which a-o off( red fo othi r arciiscil of the san e class, under 
the general law of eriniinal fuocedure" 

3 Rut a pfocetliirc difftrtnt fn»in that laid dowm h^ the ordinary law 
can be prescribed for a partTular ebs*- of person- if thi discriniinatirni is 
based upon a reasomiMe classification having i<‘jrirflcd to the ol^jective which 
the legislation has ^?e\v and the t>oti'v underlving it Thii^ in a ktw* 
which provides for the extenmunt (f undtsirable persons who are likely 
to jeopardire the pi^ace of the loc\lit> it 's not an unreasonat)lc dis»'riminft- 
tion to provide that the siwpected persfms <^hall have nr^ right to'*cn'»ss- 
examine the witness who d^p>se against h‘m, for the \eiv ohiect of the 
legislation which is an extiaordinarv one woidd be def^Mtcd if such a right 
were given to the 'tisj^ected person ® 

4. If persons who an* sim'darU situaP'd in re1att<*n to the ohie<t of 

the impugned legisluion iri' he n ade st>biect (o pioceilnre which i^ 
suhstamiallv diffon*’ t fr m tlv* rdinarv nrocfdnre al the option of the 
exeettrive, the Inw '»nthortsf'«. (he NjHvinl pnuetUne oust be held to 

be discriminaton'' But - 

(\) There is iv* dtvoriprm*itTot» if ♦h*^ ♦wo porrdorr-^ Tclafe to different 
powers in re*ty'<t of different matters^'’ 

fii'l There is no nues^it'p of a law hein^^^ disc riminalorv unless it em- 
powers the administr it-vc authority, at i^s disend’on to imro e*a more 
onerous procedure thflu the on 'narv one WTiere one procedure is pres- 
cribed for cverv’hndv hot the t artbs are allowed to follow’ another proce 
dure if they vohwtarV ro rh' t, the la*’ c'Muukt hr -aid to 1 r discrimi- 
natory.*®^ 

(iii) Then* is no di'-criniination whe-re there is onlv one nrocedure 
Tvre«crihed (not alternative procedures l>e applied t (he discretion of the 

2 Khvetbari Te^ Co v oi At^am A 1%4 925 

X v. Stair of V P, (19(n> 1 SCR ?20 

i lAthmandn^ v. Sfntr of Bombay. <19521 S.CR. 710 (72$) 

5. 5?Wc oi W B.v iffwar Ml SCR A 1052 SC 75, 

6 0asim Raivi v. State of Hyierebod (19511 SC,R 5»9- A 1951 S.C 156. 

7 PUf$hotfam V Dem. (1955> ? sr.P W 

ft State ofW,8v Anwar Ati (1952) SCR ?«4- A 1952 SC 75) larhmamfae 
V State of Bfmbay. A. m SC 235’ fl9S2> S.CR. 710 
ft B^ammta v State of Madras, (196B1 SC fC A 409/86 d. 2.1469b 
Kte. nMmdfa V. le^at-Kemmbrancof, (1952-54) 2 CC lit (11$) : (1965) 1 
ftCit m A 1954 S.C 424 . 
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administrative authority)^ but additional power is conferrerl upon the autho- 
rity for the enforannent of that one procedure in some case'- which are 
rationally classified, e.g., for the recovery of State clues.*-' 

Provision for Special Court or tribunaL how far offends against 
Art 14 

This topic has been dealt with bv the Supreme Court in a number of 
ca.ses, and the position resuliinpr therefrom uiny now be stated as follows: 

1. A law which vuithnnses the trial of anv cases by Special Courts 
or by a prcx*edure \vbi< h diflfors <ubslantially from the ordinar)’ procedure 
to the prejudice of tlv' acni^rd,*^ offends ajjainst Art 14'®-'* 

(a) Such lep^islation is di<scrmjinatorv if it loaves it to the uncontrolled 
discretion.**-*'*, of the KxecuHve to select pnrlicnlar cases under the 
discriminatory pioceduie, but not so, if the T^*tri^laturc Itself lays down the 
policy and the Mandanl^ acconlin;; to ^vhich the selection is to be made by 
the administrative autlioritv.*^ 

(ft) The policy mav be eatlier'-d from the Preamble*®-'^ or even from 
the f^eneral tenoi of tlv* enactment. 

2 Put there is no infringement of th(‘ Article if certain oifcnc<^s^^ 
(ir clas^c^ of o^Tr^fi arc lo ifu* T-ei>idatiire to be triable bv a 

S|7ticinl Court <*r under such s;u‘nal procedure, accordirj:^'^ to « icasonahle 
bads of cla'^silvatlon 

3, There is n<» dis( rimination unless (he proceduie prescribed by the 

inipuc,ne<l lcr»islat«on i- sub^-i d'tv<ien* the nornnl unKcdurc.*®-** 

Minor doviat’^/n fnmi ibe v*nct\il '•tandnnl \\< uld not constitute discrimi- 
nation.^*-*® 

4, Whether nn eir'clM.cnf t- rnv ulin for pedd procedure for the trial 

of certain offence*- is or b nM d, erinjirMtMr-v and \io^'iiive of Article 14 
of the Constitutierr muct bo xb''er'dned in 0*^011 caM' ns it arises, for, no 
general rule apt licable to ,dl ca-es safelv Iv' b*id down. Aferelv bc‘cause 
the novernuTent i^ not ('ompeb.ihb » » aHi’t all case**- of offences se* out in the 
Schedule to thy Xo ) ^[>cc^ \l bulire but is \e-ti‘d with a di‘-t\fsion in the 
matter, it cannot be - rd di'P *be p^*(.\i'-i4>n offimds asrainst Article 14 of 
the Constitution, Tf du imounrod li*srisl itit.n indicates the fK)licv which 
inspired it .uui the wbs^b it in Jtn'ui die r>ere fact that the 

legislation does n A nnUe a »’( ni'deU htmI puvive classification of the 

persons or thinirs «o ub!i !' if to be anplicil bxM le.i\< s the selective applica- 
tion of <the law fo be 1 v fbr ey^ciniM ardioptv in accordance with 

the standard ir’dicab’d r»r the un b'd'ini^ p>bcv and object cH'Closcd, is not 
a sufficient ^rround f u coud^‘ri''n’nr it a'' .!bn^ar\ and therefore obnoxious 
to .Art 14.*® 

5, As to tile basis uf»t>n ',Oii otTuicc'; m'v be ebs-ified rcasonahly 


11. Kedarnath v. StaU oi W B \Wt> 30 A. If, . SC 401. 

12. Static of Orissa V Dhirrttdra, A 1961 SC 
12. Kalhi Banning v Store of Saurffyhha n9^J^ 

14. PtftmaW V. rnhn of India A 1957 

15. Ha^fob Stare of Fydffahad HPsa^SC.R ^1 / 287. 

16. M, X CoMan V, State of M, P. 

17. 5/tf/e at W B. v, >4ff*rtfr AH (1952> SCR (^25) : A 1952 SC, 75. 

lA KmSiifi Hatdur v. Sfatf of W B . A s c 137 ^ . ... .. . 

19. Koiomaik v. State of IT. B., (lOKO S,C.R 30* (1952 54) 2 CC. 100 < 704-5). 

2 a kmg 0 kmiv. State of W, B.. A S C 457 
Sr tu 
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for trial by a Special Court or by a procedure st^bstantiaHy different front 
the ortlitian' procedure, it ha'i been held that — 

The necessity for a ‘.^/'rrdiVr trioT is too \’ague, uncertain and elusive a 
criterion to form a rational basis for classification, particularly when the 
Lecfislature itself does not indicate \Yhat are the oBfences which, in its 
opinion, require a speedier trial.®' The same may be said against ‘more 
convenient disposal’ of certain unspecifie<t cases.®* 

But spt'edier trial of spcnfird offences'®-** shall be a rational basis for 
classification if the speerly trial hasnn intimate rational relation to the object 
of the les;i^lation, vych a< public safety' or ‘maintenance of public order* 
in a dangerously disturbed area or the effective su[^ession of the widely 
prevalent offence of eoim|>tihn and ilU-qal qiatification in the public services 
dmtnsr the post-war peruxl.®* 

On the other hand — 

('ll Piwision for ‘public safely’ or 'malntenonee of public order* is a 
rational basis for sjH'cial trealnient ®* 

Thu- for c*n«urinq ‘public sab tv .•>nd maintenance of public order’ in a 
‘dnncerou-lv iHsiurb<sl area’, it is competent for the Legislature to provide 
th at sr-ecified offences ^^h^ch were ordinarilv triable under the warrant 
^K'c*lure slunilfi in such ••rca he tiicd <ceording to the summons procedine.** 

(it') Emergent rondifions, such as the condition of Hyderabad just 
after tlu’ 'police lart'on’ in TT\derabad mai offer a 'eison.able basis for trial 
of particular offence' or cla-se- of offences under a snecial procedure *® 

fifi'l On the ( fher hand, if there is lu* substantial difference in the 
procedure to be fo’hneetl b\ a Socriat "Maeisttate or Comt as compared 
with the nonrnl proceduie. tin re ’s uo 'i<>htu>n of Ait 14 merely 'because 
the law em)>o\vprs the Goxemnient to appoii't a person as a .‘special Magis- 
trate to tr\ an hu^h'tdtial case feg - 14 of the Criminal Proce<lurc 
CodeL*»-» ■ 


Who ean'complatn of the violation of equal protection. 

fol Only « per-on who ha* been aggittwed hv the discrimination 
allege'l. ran challenge the ’ .\li(lit\ of a Hw on the ground of violation of 
Art. 14.» 

'Thus, 

A person who has ncvci apphed for a licence under a statute cannot 
complam that the statute is di'criminatorv and a licence would l^vc been 
refused to him if he had apnlied * 

(h) The Petitioner cannot romphin unliss he belongs to the cla.ss of 
persons i\ho arc alleged to liaic htrn diMriminatcd against.* Thus — 

Where the contention was that s 3 (2) fc> of the Foreigners Act, 1916 read 
with s. 2 la), discriminated between different classes of British stfcjccts ittier se, it wa-s 
held that a foreigner who was not a British mibjerl was not enUtled to chaDenge 
the validity of the Act on this ground.* 
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Preiuinptioiii that the claasificatioii it reasenablei 

(i) The presumption is always in iavour of tlic conslitutioixality of 

an enactment, since it mubt be ah&urned that the J legislature understands 
and correctly appreciates the of its own pi.*ople, llial its laws are 

directed to problems made manifest by experience and us dibcnminatious 
aie based on adequate grounds.^ 

(ii) A legislation is not to be struck down ab disci uuinatory if any 
state of facts may leasonably be conceived lo jubtiiy it.* in order to 
sustain the presumption of constilutionalil) , ihereloic, the Giurt may lake 
into considciatiou matters of common knot\ ledge, maitcis of common ieix>rt, 
the history of the limes und nia> assume cvci> .-talc ui fads which can be 
conceived as existing at the lunc of the kgisialion.*-** 

(/u) Hut wlieie the sUitule &hov\.s on the u) it that the Legislature 
made no at tempi at all to make a cla^<^}^alion hul singled out a particular 
individual oi class unhout liavmg aiu dill<tciice iccuhai !</ ilial individual 
or class, the pro'-umption ol uasonabkiiess in ia\our ot the Legislatme is 
instantly lebutted ami the pcisdii dialkngiiig the statute caiuioi be called 
ujxm lo addme fuithei oi exUrnal tvideii.e to dischai^e his onus.’'" In 
such a case, the pievuinpihiii oi «.(insiiaiiic»nahu is \ i no avail and the 
Coutt is bound lo invalitlau the ^tatuu vf(»lalii}^ tlic guaiaiiice of equal 
proleoiion.'' 


Burden of proof and pleading. 

tiV) 1. The burden ot sliowing that a cla‘-sihcala»n icsis upon an arbi- 
liai> and not lea^onable Ixisis is upon the pv^'sai who nspeachcs the law 
«is a violation * i the ^uaianut oj t jiial piotcilion " buithtr, if any state 
of fact# can reasonably ionccived tliat w<mM sustain the cL sihcalion, the 
cxisuiice of that stale of tacts ai ilie lime tlie law was cnacteil must be 
assumed.^*^ 

2. 'I'he allegations >.>ust be q^ecilic, cleai and unambn^iimis^*-' and 
must give particulars. Throwing out vague hints that tlierc nia> be 
other instances ot lik^ i.tUiu win* i lla ni [m *ne«l Icgidatio * has kll out, 
IS not enough; such inslaikcs inu-t I'c ^i)ccdu-d and it nu i pioved 
that the -clectMni b> the Ivtgisliuiu h«j^ bc».n arlaliaiv ‘ and lias no 
leasonable lelation to the object m be achieved l>\ the sivitute. ' 

3 , It IS foi the IVtilioiie'i tt diow that ttie [trsoiis or objects as 
betw'ecn whom the I^egislaluie i" allegul to have di ciiunnaled, aie similarly 
situated.^®-*® 

Th<®pnmiple applies eiiso where an adininistialive auion is challenged 
as vicdativc of Ail. 14.'® 'I'liU'', wIhu a licence has been cMiicelled or 
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7. Harnam Sw^h v. B, T. A, ( 1^^52 5 1 ) 2 C C. 129 il31) . (1954) S.C.R 371. 
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A 1958 S.C. 731. 
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V. S. Rke Mitts v. State of A P . A. 1964 SC 1761 (i788). 
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restricted on the ground of malpractice, the person aggrieved can sua’ced 
only if he establishes tliat there ure poisons who arc gtulty of the same 
maipractice and }et no similar action has been taken, against them.^ 

(B) 1- But where the statute shows on the face of it diat the L^s- 
lalure made no attempt at all to make a classihcatiun but singled out a 
particular individual or class without having any difference iieculiar to that 
individual or class, the presumption of reasonableness in lavour of the JLegis- 
lature is inslanlly rebutted and die iierson challenging die statute cannot 
be called upon to adduce further or extenul evidence to discharge his 
oiius.'^^ In such a case, the Court is bound to invalidate Uie statute as violat- 
ing the guarantee of eijual protection,'' unless die State is able to establish 
a reasutuble basis ui classilicatioii by the extraneous evidence or by facts 
of which the Court may lake judicial notice.*'' 

Appl)iiig the above pimciplc lu an administi alive order it has been 
held that where a statute authorises the Executive to grant exanptions lu 
favour of particular individuals oi objects, indKatmg the policy according 
to which such exemption sliould be granted, but the order does not state 
on Us tace anj ground to show tlut it ha^ been made in conformity with 
the polic) laid down bj ihc Lcgislatuie, die Couil is entitled to require the 
Executive to state the reaMins and then to stiike down the order if it finds 
that th rcasirtis so ''tated arc cxtianeou^ to the jxilicy laid down by the 
statute. '• 

How the pre»tuI^>tioa may be rebutted. 

The presumption that the clas.silicalion made bj a l.i\v is reasonable may 
be rebutted not only referring to the contents of die law itsqjf but 
also by (l>) extraneous evidence. 

1 . Intmisic evvdi'nc^. 

1. The presumiition maj be rebutted b) showing tlial on the face of 
the statute there is no cla->sit7ealioi) at all and no diJtereiice ixculiar to any 
individual or eiass, and )fci the law hits only a paiiicular individual or 
class.*'* The prcsumpiiou is oi no avail when a law is disci immatory on 
the face of U and it is patent tliat the Legislature made no attempt to make 
a ciassitication at all.**-''’’ 

2. It IS true that die ptesumption should alwajs be that the Legislature 
understands and correctly appreciates the iieeils of tl.’c own people and that 
its discritninaiiuns are based onadt^iuatc giouuds, but to cair> the psesump- 
tion to the extent of liolditig that there must l>c some undisclosed aw 
unknerunt reason for subjecting c< vtain individuals or corj-orations to hostile 
and discnniinatoT} legislation is to make the protection clause a mere 'rope 
of sand’, in no manner restraining State action.**, ' 

While good faith and knowledge of cxi.stiug conditions on the part of 
the L^islaturc ere to be presumed,* if there is nothing on the face of the 
law or the surrounding circumstances on which the classification may reason- 
ably be r^rded as Ixised, die Court cannot go to the extent of holding that 
there most be some undisclosed reasons for the discrimination.* 

21. JRam Pratad V. State of Bikar, (1953) S.C.K.. 1129. 

22. Remksiihm v. Tmdolhar, A. 1S68 S.C. 538 (SS3> : (1969) S-CR. 279. 

23. /r«ti V. State of Madras, A. 19S1 S,C 1731 (1738). 

24. Chirmfit Lai v. Umon af India. (ISW) S.CR. 869. 

25. State of We$t Bentfd v. Atvtat AS, (f^) SX:.K. 294 (335). 
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.;. 3. Where the discriniinatioa is apparent ou the face of the statute, 
the onus of showing tlie just relation and basis of discrimination is upon 
the parly w1m> supports tiie alleged discrimination. The grounds for differ- 
entiation must be placed and supported by evidence,® or aJBhdavit.* 

11. Extraneous evidence. 

1. The petitioner may also prove by adducing evidence*® that the 
classiheation made by tlie law was without any reasonable basis and that 
the subject selected by the law had no feature to distinguish from other 
subjects similarly situated so as to justify a special treatment.*, ® 

2. On the other hand, where the basis of classilication is not apparent 
on the face of the law, it may Ik: established by the State not only by material 
evideitce" or by bringing to the notice of the Court facts of which the 
Court can take juiliaal notice'’ but also by making an allidavit,® stating 
the ciicumstances which led to the making of a statutory instrument, e.g., 
a nolihcation.-* Similarly, i>arliamentar\ proceedings may be referred to 
for showing the background in. which an enactment was made.' 

Law conferring discretionary power upon the Executive. 

1. A legislation w'hich does not cuniaiu any provision W'liich is directly 
discriminatory may yet oil end again -t tiie guarantee of equal protection 
if it confers upc»i llie executive or administrative authority an ungnided or 
ur;Cv)m'i\»lie<i discretionary power in the matter of application of the law.*-* 
I’or, where the selection is left to tlie .ib.solute and unfettered discretion of 
the administrative authority, with nothing to guide or control its action the 
difference in Ircatuieiit rest.s solely on ai binary selection by that authority.*,*® 

Thus,- - 

(aj A law which authorises the Executive to selecr, ** cases for special 
treatineul or to grant exemption from its operation widiout providing any 
detinile guide*® or standard f<ir such differentiation is, on the face of it, 

( 115011011031017 . 

If the Legislature, while enacting a six;cial law' for dealing with 
a special problem, authorises the Executive, at its option, to proceed against 
a i>crs<;n either under the special law or under tiic general law which would 
otherwise have been applicable, the cuiiferinent of arbitraiy pxiwer upon the 
Executive to apply tiie more stringent provisions of the special law against 
any person at its pleasure must be held to offend against equal protec- 
tion.-*'-*® 

IL 1. If, however, a law indicates the policy whidi inspired it, the 
mere fact that it does not itself make a complete and precise classification 
of the subjccl-mallcr, but leaves the selective ai>plication of the law or the 
extension of its provisions to new objects according to local couditicms*® to 


3. Stale oj Kajasthan V. Manohar, tl9t>4) S.C.K. 996. 

4. Syed Mohammad v. State of Andhra, (1964) S,C.R 1117, (1952-54) 2 C.C 
132; A. 1964 S.C. 314. 


5. Ramhi$k„a v. TeiMkur, (1969) S.C.R. 279. 

6. Kedmnath v. State of H'. B. (1954) S.C.R, 30. 

7. Cf. Chhmiit Lai v. Union oj India, vlbSO) SCR. 899. 

a. State 0 } h'. B. v. Amear Aii, (1932) S.C.R. 284, {310-, 31S-6; 329; 355); A. 
1962 $.C. 76. 

a Smtd Matt V. 1. T. I. Comm., A. 1954 S.C. 545. 

10. SttUiiftHt V. A. P. 0,. A. 1967 SC. 1836 {1S45). ^ ^ 

11. Sathir Ahmad V. State aj V. /*., (1932-54) 2 C.C. 248 (260) : 1965) 1 SCR. 
TOTt A* 1964 SC. 728, 

12. Meenakshi Mills y. Viswonatk, A j 

13. v. State »f Madias, (I9i>8) l^^c 4 23.4,6ft, 

,14.. 0itissa V. Dhirendra, A. 

. . (1962-54) aCC. 73; (1952) S-CR. 435; A. 1962 SC 123. 
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be made by the executive authority in accordance with the policy indicated, 
there is no contravention of Art. 14 by the law itself, unless, of courae* 
the policy itselt is di-cnniinatory.'* Thus, 

(o) The validity ol a law which provided that — 

“A yiecial Judge shall try sudi oftcncts or classes of oftcuces oi such 
cases or classes ot cases as the Govetninent. . . .niay, by gencial or special 
order in wiitmg direct ’ w<a» upheld on the ground tliat the law had laid 
down a dehmle legislatne policy, t»w., “to provide for public safety, nuiin- 
tenance of public oidei and preservation of peace and tranquillity”, and 
the Executive lud to exciciso its power in conformity with this l^sbtivc 
policy, if It fail«.d, the act ol the Executive would tie liable to be challenged, 
but the Act Itselt could not be cliallcuged as dtsciinnnatory.''* 

(f>) tiiniilarly, n has been held that the Jndustiial Disputcw Act cannot 
be luvadidated on the giouiid ot contiavenlion ot Art. 14, for having 
authorised the Ltovcimiieni to letcr a dispute eithei to a Hoard of Con- 
alntiun or to a Court of Enquiry or to a i'libunal, at its discretion, inasmuch 
as the policy of the Ac.1 was expicssed to be lor the purpose of "investi- 
gation and settlement ol industiial di'pule.s ' and the (luveriiment was to 
decide what step would be conducive to this tnd, having icgaid to the exi- 
gencies of each parliculai case.*'^ 

(d) Wltere the maxinuiiii ^>cnalty that may be niiposed lor an offence 
IS laid down by a statute and the autboiily is vested with u disci etion to 
fix the quantum of the jienalty subject to that maximum having legaid 
to the gtavity of the oflciice m rektion to tlie object ot the Act, it cannot 
be said that an unguided discretion has been vested m the authority.’^ 

2. Disci etionary power is not necessanly cliscnminatoiy whei! the 
legislative ixihcy^'*-’® is clear fioni the statute, and the discretion is vested 
in the Government or other high authoiity as distinguished from a minor 
oflScial, or when the Rules framed undei (he Act lay dow'ii tlie principles 
or factors to be taken mio considciation in cxeicising the di-cretion ** 

3, The bare possibility that the disci cMionary power may be abused is 
no ground for invalidating the .statute,-' but if the admmisli alive authority 
misuses the power by making an arbiliary selection without regard to the 
policy laid down by the I.egislature, the admiiustrative act or order will 
be struck dow’U as discriminatory,*’ 

Power to grant exemptioiw. 

I. A law which confers power on the Government to exempt any 
particular person®^ or object®'’ from its ojxiation is not bad for contravention 
of Art. 14, if the policy of the laigislaturc is clear from the statute. 

But even though the statute may not, in such a case, offend against 
Art. 14, an individual order issued under the statute may so offend if it 

15. Ramknshna v. Tendolkan, (ltC0) S.CR 279, Jyoti Prusad v. Uttton Terrilafy, 
A 1961 S.C. 1602 lJ 609 ) :NtfmUi Tfxttle MUU V. Znd PtMiob Tributui. (1967) 
S.aR. 336: A 1%7 SC. m 

16. BkUma v. Kamtor JUnUm, (1963) Supp. 1 S.C.R. ^4. 

16c BhUhiU V. Uwfim of India, (1964) 1 &C.R. 860 (876) 

17. F. N. Roy v. CoUecter of Customs, (1957) S.C.R. 1151 (1168). 

fB. Bismn^km v. Stats of <hbsa (1954) SCR. 842. 

18. Amor v. State ol Reimhan, (1965) 2 S.C.R. 303. 

26. hlouht V, Bhan, A 1965 S.C 44 (48); (1965) 2 S.CR. 926 (632). 

21. RSsmMrRMt Ddlnda v. TendMm, A 19w &Q Ref. on the Kerala 
Bdocatipn ffill, A 1968 S.C. 966. 

22. TUv JM V. SlaU of V. P., a965} S.C34. 393 (441) i A 1968 S;C m. 

23. SmkrUm V. tanidkm.k. ^ SC 538 (6&ty. (1963) SCA. m. 

24. SiiH» V. SM* 0/ A 1967 SC SIO: (1667) SCR 806. 
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Avt ici 

is made on grounds which are nut germane or relevant \o that policy^® 
or ts otherwi^^e rmh 

IT. If, however, the Act docs not lay dr>wn any pTinc?r>le or policy for 
the guidance of the authority in exercising the discretion,* the Act itself will 
offend Art. 14,^ eg., a taxinjJ statute which authorises the Governnieot to 
exempt from the lax 'any knd or class of land*?', without indicating the 
policy accf»rding to which the selection for exemption W'as to be made.* 

How the policy behind the statute is to be determined. 

Il is clear that whcie the I/-gislatur^' d(H‘s not itself make the classifica- 
tion. but leaves it to be nvuU by the adniinistrattvc authority, il must lay 
down the jwlicy nv the standaid acrorduig to v^hirh the delegate must make 
the classification. 

(a) The policy of a law niav b»‘ fathered from the Preamble,*-® read 
ill the light of the circumstances in which it was passed,®-^ or its object,® 
as cslablislwd by affidavits or bv fa<t‘' of which the Court can take judicial 
notice,® w^ith its vaiious proxi'-ion^ read together.®^ 

Discretionarv power ha** a1sf> been held not to be arbitrarv where the 
comlitioiis for its exercise ate Uid down in tlie Rules made under the Act* 

ffr) When^the standard or guide fiTrni>hed hv the statute is vague 
nr vfu it amnunts to the .ibsence of an\ guide at all and the law must 

be struck down as conferring ungirded piwer upon the Executive to 
discriminate.*-*® 

Put — 

(^^ W^'cltcr the standard offered Iw the statute is vague or not is to 
be deftenri d upon vm exammation of the ^ct read as a whole.*^* 

(ti^ The standard iirescribed b\ the Ac^ cmnot be held to be vague 
'“O as to offer no reasf)nable haM*s of classificatirm, if its precise import can 
be gathered frr>m th<* hi«t<m" of the legisbtion ami the circumstances 
which prevailed at the time of i\^ enactment, and to ascertain these facts, 
the Omrt niav take affidaxits bcholf of the ^tate**-’® 


Denial of equal protection may take place in the administFatkm of 

law. 

1. K<iual protection niav he denied not onh bv legislation but also 
bv the administration of a law The T>rinciph‘^ to l>e ctpplied \vhere an 
administrative ait is dnlleneed ^htnild not he c< n fused with those avhich 
are toebe anplied x' hen die law vhiih the administrative act 

is puifx»r^ed to he <Ione challenged 


25 Irani V Sta*i* of Madras A 19t>l 17^1 

1. Kunnathat ^fate of Ktrala A W1 552 

2 A fit V S/(ffe of Puniftb. n9t^7' t\V P 187 W d. 2^2 671 

2. Tndrr SinRh v. SfaU of Ram^fhan A 1957 SC 510 n<)57^ SCR 505 ($22). 

3 Ramht^na V Tendolkar SCR 279 

4 fvoti Prasad v Ihtion TrrritoTv of Dtlhi A. 1961 ^^C 1602* Oofnkrhban v. 
Collector fl9671 2 SCR, 340 (346) 

4a. Ram Barkan \ State of Bihar A. 1%7 SC. 1404 (1407), 

5 Irani v. State of Madras. A. W1 1731 (1737). 

Kathi Banninf^ V. State of Sanrasktra. (1952-41 2 CC. 73 (S2. 85): (1952) 
SCR 4S® 

PaiHtai<rf V. VfMn «f Mia A. W7 SC. JW S CR ^ 

Tika nma V. utatf afV.P. 

State of W. B.v Amm AH. {19S2> S Igg ? SC. 75 

4i»Pi Chemd v Delhi AdmimstratuM A. S C_6t)&; 87. 

MahalM V. t/niaH »f Mfa, A. lf6R S-C2M (?^) ! 

Kathi kamiat. v. tkate of Sa>tra.<tktra ( C.R. 435- A. 19® SC, 123. 
AtaeiOPr v. Patti, (1984), 2 S,C.R. 1194 (nST). 
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2. When the statute itself is not discriminatoi^ and the charge Of 
violation of equal protection is only against the official who is entrusted 
with the duly of canying it into operation,— the charge will fail if the 
has been exercised the officer m good faith ^^^thin the limitations imposed 
by the Act and for the achieveinont of the objects the enactment had m yiiw ; 
if, however, the per^ion who alleges discrinimatioii succeeds in estabJishii^ 
that the .step was taken mn'^nttonallv for the purjose of injuring hiin, or in 
other wotfK that if w^as a iw^Ueact directed against him, the execiifive act 
complained of inu'^t be .innulUd, even though the statute itself be not dis- 
criminatoiN In shoit, if the Act I'v fair and good, the authoritv who has 
to administer it will be gentnllv piotcctod To 1hi<* rule, how'ever, there is 
an exception, which tonie^ in^o pla> when there is evidence of iwo/n fides 
in the api lication of the Act 

(rt) In short, whin a law is rhallenaod as discnininotorv, the relevant 
consideratK^n is the efficl ( f thi law and not the inlcnlion of the Legislature 
But when a law itself non disci iminilor\ but its administration is chal- 
lenged as disctiminatoiv the <]uesth,n >f intention of the administiative 
authoritv becomes matt ml ui ^uch a ca^^c, the vidministiatue action cannot 
be said to have ofFcndid Article 14 unless it wa« *nwkT fide^ or actuated by 
a hostile intention,^® as di^tinguishcil from mere oNorsight 

In the remit mere Molation of a law b\ the Rxecuttve does not amount 
to a violation of equal piotcclion.^^ 

(h'l Such mala fide administiation is never ptesiimtd. but has to be 
proved On the Anhcr huul, the presunipbon is tlia< puMio offi( lals w^ill 
discharge thoir cluties heiiestlv and in aicoidmce with tlie rubs of law^^ 
This presumption is heightened when the law vests a disdction in high 
official® or authonfics^® as dt^lingmshcd fiora minor officuaK or in the Oov- 
emment itbclf.'* 

(r) If, howder the Fxecutive exeicises its power in disregard of 
the policv indicated bv the T/egislaUirv’' then the exercise of the power bv 
the Executiv'C can annulled <hsrrmiinatoi v and heing in contrivention 
of Art 14”,^^ The lestilt the some as »f the Rxecuhve had inflicted 
discrimiration in the absence rf hgislatne sup|M»rt altogether** Tn this 
case, no question of rcas^unblems »f lemsiatne classification arises, and 
the executive order is dneetp hit b\ \it 14 nnd with Art 12*^ The 
administrative onler being dira no question of the hema 

fides of the authoritv' ari^'* ®iirh a ' ise c q wh< re the licensing autho- 
ritv' creates a monopoly in favour <»f a person bv excluding dl others from 
the trtule, while the law did not authruise the nevMon of such monopoly** 

A retrospect on classification and judicial review thereof. 

The foregr>ii g pnnvipks ha\€ betn sumri ari’-ed bv the Supreme Court 
it'^elf thus — 

1. Wiere the ®1aiuJe itself indicate- the pervms or things to W'hom 


^ ^ (lt»>2-54) 2 CC 49; ^ m2 SC. 75 (1952) 

SjC K 284 . 

15. KedaTtuiJhv Slttteof W.B.(l%2S4)2CC.m(J06) (1964 S.CR. 30 
15a. Jtanaiath v. St<ttt RajastlKm. A 1967 SC 6fl8 (608), 

16 SWe a/ J. A K.\ Gktim Rasoal, A. 1961 SC. 1301. 

17. PonndtH v. of India, A. 1957 SC 397 (408) • (1957) SCR. 223 
1« Maahf^ Bkmi (1«W> ifijpn 925- A. 1956 S.C 44. 

16. rnimkn^y. Ttnatlkm. A. 1968 SC. 538 (55J) • (1969) S.C,R. 2». 

20 Rmm V. Staff a\ Saurasktra, (1962-54) C.C 72 («!)• (195B) S.C.R. 

435 

S- Y- <•/ ^1«56) SC.B. 267: A. 1956 S.C. 27ft 

S* {y*** Madm, A, 1961 SC. irai (J7J») 

i$, t i m muM V. $t*d« of A. 1962 &C 386 (3$3Sh 
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its provisions niay appJy either on the face of it or to be jjathere*! from 
the surrounding circum'dance** known to or brought to the notir^^ of the 
Court, the Court WiH cxanime whether the 4*ki?sjfication can be deemed to 
rest upon, differentia distinguishing the persons or thiiigi* groupt‘d from those 
left out and whether ^uch diffiJrentia has a rcvis^^nable relation to the object 
sotight to l>e achieved irrespective of whether the statute is intended to 
apply to a particular person or thing or to a certain ctes<; of j)ersons or 
things.** 

2. Where tht slaliito directs its proMMf»i7S against an individual 
person or thing or to several individual persons f»r things but no reasonable 
basis of classification jippt^ar. on the fare rif it or can Ix' d«-duo< d iron 
the surrounding circuni stances the Court will strike down the law as a c^«e 
of naked discrimination.** 

3. Where the statute make^ no classifiration for appKing its provi- 
sions but leaves it to llv di^cre^ioTr of the Goven men* to ‘•elect and rIa<=Mfy. 
the Court will not strike down the law” (»uf <»f har<^ but will examuje and 
ascertain if the statute ha< laid down an\ principle <)r j»olic\ for guiding 
the exercise of discretion liv Go’^ernn ent m the matter of selection end 
classification, and if no mch principle or jKiliev i<; found the statute*® will 
be struck d^mm as t>roviding the d<‘legation arbitrary or uncontrolled 
power to the Coviernment as to enable it tf> di«cr*m rate between persons 
and tb jic similarly situate and to'^^ethcr with it any executive action taken 
un<ler such hv,"* 

4 Wlvre the statute ha^ made no cli‘'-ificatirn and leaves to the 

dt«(>rcti<jn of the Gnv«‘»‘nrnent fr> select and c 1 a«?' 2 ifv the tv>rsons or things 
to vhoni 1h<‘ uv Usion^ a'*e In a’^fh Imt 'at the same t’m< it Gys dt>wn a 
princitSb or , dey for guidmg the exerci-e of the the^Court will 

uphold the lavv as I'onstitutional ** 

5 WThcre the statute leaves it to the di'-creti -n of th- Cw^veinment 
to select and clysifv the tv r-^ons or thitigs to whom the pnnivii.nv shall 
apply and also in<lic»ites the TU’iuinic* or [v»iic\ t<* guide the extrc'se 
the discretion, but the Co\cromi ni his mu bOhexed such prineij nr poUev, 
the actum of the Govornrunt will Ive strui k iko\n, but the -ntme itself 
will not he condemned as unconstitutional** 

Discrimination by judicial acts* 

1. While Alt 14 extends ♦o all action mdufling even acts of 

the Tudiciatv. laivl v ould hit arbitrny or wilful disethTiinat’cm bv* a Court ’ * 
the Art^de does unt •Mi.**r''ntre ”nib»ipntv of deci lous or of the exercise 
of iud'cial discrefum Kvvrv tiulici d fterlsiou must rf n^ctssitv depend 
on the facts aiul cmcunistap«"es of the p”>*'*hmlar c*sn before the CViirt and 
'wl'Hrit n’Ty ficia aipeu to be an unujuel aT>T*bcPif»n tb<* lav iinv 
not neee*«arilv anmunt tt) a detiird of «xiud tmiU'ction of law unless there 
is i^how n to be pre^-'^nt in ii an elunent u’ inUauiotnl ” id purposeful dis- 
crimination.* 

2^ Though the yesting rhf unguided din'retum in the Executive to direct 
Ihc trial of pnrticiitar persons umlcr a spfrial procedure nun' be di'^crinuna- 

U, Rfrmkrisknft v. Tcnddkat A. 1058 SC 538 (SdS Si^) S.CR. 279 

25. Jvfttt p 0 ^hnd v. Ihmn TemVorv ^ 1951 SC 

1. i,4hmad v. SMe of V. P. flW5> 1 SCR 707* A. 1954 SC 72B 

2. Budl^ W of Bihor, (1952-541 2 CC. 157 USO ) : A. 1965 SC 
1 S.CR. 1045. 

3. *l^i« aspect doc<i not apomir to have been considered in h^oresh v State of 
^M^harashitOi^ A. IW SC I (14), or Pathkofti Transport v. P. T. A, A. 
1960 SC. 801, vhite holding that a iudicial or quasi' jndidal dcdsion cannot 
citmd Art 14. 
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tory, it would not be so whete the discretion is vested in judidid cfikers 
who have to exercise their discretion according io well-settled princijdes 
and subject to revision by superior courts.* 

*Tlie StatA sbaD not*. 

The word ‘State’ is. to be understood in the sense used in Art 12. 
Any State action, legislative or judicial, is void if it contravenes Art. 14.* 

IKscrimuMition in favour of the State itself. 

1. What is enjoined by Art. 14 is that the State shall not, by its act.s, 
di.scriminate as between tw'O individuals, who are similarly circumstanced. 
It has no application to any possible discrimination in favour of the State 
itself when the State enters irtto some transaction or business which is open 
to privTite individuak.”* The State does not cense to be a State when it 
enters into a trade like any other trader.* Thus, the Government, carrying 
on the business of banking, may be given by law special facility for the re- 
covery of its dues, — which are in fact, the dues of the entire people.* 

2. In some cases, however, the reasonableness of classifying the State, 
separately, from incHviiluals, has been justified on the merits, having regard 
to the oliject of the legislation.^ <7 . » larger iJcriod of limitation in favour 
of the State as a litigant, under Art 149 of the Limitation Act, 1908* s|>ecial 
provisions for the suinnary recowry of money due to the Government. *-• 
including stringent action against the debtor.*® 

3. The majority of the Court in Stati’ of H' R v. Corporation of 
Cafeutta,^* has, again, held that the common law diKtrine of construction 
that a statute is not binding on the State would offend against the principle 
of equality, though the State can make an Act, exempting itself from its 
operation. 

*Any penen*. 

1. Any person, natural or artifinal,”- -whether he is a citiren or an 
alien, — is entitled to the protection of this article. 

2. Government serv'ants do mrf lose the protection of this Article by 
entering into Government service** 

3. Even q prisoner in a Jail ’s entitled to equal treatment under the 
Prison Rules.** 

Equal Protection and Service Conditiona. — .Sec under Art. 309, post. 

Dedaions on the validity of aonae iawa in relatum to Art. 14: 

Ad mh i te tr a tiOB of Evacuee Property Act, 1950: 

H(ld valid.— S. 22 (b) »» 

ABgaifi MusBm Uidveraity (Ame’Xlinctit) Act, 1965: 

Held vttlid.—S l.*« 

4 Saghir Ahmad v. State of U. P., (1955) 1 SCR. 707. 

5. Ram fawaya v State of Punjab, (1955) 2 S.C.R 225. 

6. Manna Lai v 'CoUeetor of Jhatwar, (1961) 2 S.C.R. 9ffi (9T0). 

7. Kondata v. A, P. S. R.T.C. A. 1961 SC. «2. 

6 Nav Rattanmal v. State of Rafasthan. A. 1961 S.a 1704 (im) (Art. 112 of 
the Art of 19631. 

9. Punkottam v. Desai, (1965) 2 S.CJt. 687. 

10. CoOeetor of Malabm v. Ilnakim, (1967) S.CJR 970. 

S: 

14. Shtgk V. State of Pmfa^, A. 1962 &C. 810. 
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Aadbn Pradab Land .Revenue (AddlHonal Asseanent) Act, 1922: 

HeU mvoiM.— Whole Act'*^ 

Anfiira Piadesh Sugarcane (Regnlatloa of Siqqjiy & Pwcliase) Act, 1961: 

«eU v«aid.—S. 21.« 

AnttiA Pradesh General Saks Tax Act, 1957. 

HeU vUU.—Exti. Ill to s. 2 (1) (n).tsa 

Arms Act, 187$: 

HeU invalU. — S. 29.'® 

Army Act, 1950: 

HeU vUU.S. 

Assam State AcqiiisMioo of Zamindarks Act, 1951: 

HeU valU»^ 

Assam Acqnlsitioa of Land for Flood Control & PrevenUon of Ero&ion Act, 1955: 
HeU invatU.^* 

Banldi^ Companies Act: 

HeU valU.-Se. 38 (1) (3) (b) (iii),=' 34A.®« 

Bar Conndlr Act, 1926: 

HeU vUU—S. 4 (3).« 

Bibar Hinda fteUgions Trust Act, 1950: 

HkU to'id.-sSs. 2. 5-8.' 

BMiar & Orissa Municipal Act, 1922: 

HtU vaf/d.— Proviso to s. 82 (1)‘; ss. 388;® 389.® 

Bihar Panchayat Raj Act, 1948: 

Held valid -bs. 62,® 68.® 

Bombay Land Requisition Act, 1948: 

HtU valid,* 

Bombay Town Planning Act, 1954. 

Held valid,^ 

Bombay Industrial Relatiore Act, 1947. 

HeU valid.-S&. 66 (2);® 73A!«92;« 98.“ 

Calcutta Municipal Act, 1951: 

HeU iHValU.—S, 237.'-®« 

Central Exercise & Salt Act, 1944: 

HeU valid . — Sch. I, item 4 {!); Cls (5)-(6;.®' 

17 ~?la/e oj A. P. v. JVaJ/a Raja, (1967) 3 S.C.R. 28 A 1967 SC 1458. 

18. Ahdhra Sugars Ltd. v. State ol A. P.. A. 1966 S.C. 599 
18a. T. V, T. & B. Firm v. C. T. O., A. 1968 S.C 784 

19. Mehm ChatU ' Slate, A. 1959 All 660 (663). 

20. Ram Sarup y. Union of India, A. 1964 SC. 247 (Tii). 

21. Bhatrabendra v. State of Assam, A. 1^ S.C. 503 (SI3) 

22. Z>y. Conmr. v. Durtasutth, A. 1968 S.C. 394 

23. jfostpk V. Reserve Bank of India, (1^) 1 S.C.A. 472. 

24. AU India Bank Employees v. N. I. Tribunal, A. 1962 S.C 171 (165). 

25. Manilttl v. Union of India, A. 1960 Bom. 83. 

1. MUi Das V. SaU, (1959) Sun>. (2) SC.R. 563. 

2. Ram Baehan v. State of Bihar. A. 1967 SwC. 1104 (140?). 

3. BaU«o V. State of Bihar, A 1957 S.C. 612. 

4. Shah A Co. V. State of Mahararhlra. A. 1967 SC. 1877 (im). 

& Manim V. Makwana, A. 1967 S.C. 1373 (1383) t Gupta v. Corporation. A. 
196$ SC. 303. 

6. Ahnudobad M. 0. Assotn. v. Thakore. A. 1967 S.C. 1091 (1096)- (1967 ) 2 
&CR 43^ 

7-24, HmoUf A^ V. Corpn. of Calcutta. (1956) 64 C. W. N. 1. 

SS. /atrnmi v, t/tdatt t^ ItuBa, A. 1962 B.C. 148. 
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Civfl Proceed Codes 

Hdd ua/irf.-Ss. eO;i fi7B;a 133;» O. 21, r. 22;« O. 40; r, 2(2).«a 

Commissions of loquity Act, 1952: 

Held ledid.S, 3.» 

Con^i^ Act, 1956: 

Held »oW.— Ss. 237 th);« 239;^ 240.^ 

C. P. & Berar Sides 'lax Act, 1947: 

Held mvaUd.~%. 11 1 4) (a).« 

Ciiminal Law Amendment Act, 1952: 

Held Act as a whole;* s. 6.’® 

ft 

Critiiinal Procedure Code: 

Held 30;^-^ «rB,» 150,^* 1G2(3)P'» I76iia 

iy0(2)i‘ 197;^’^ 269- 207A;>« 251A;^^ 2(>0-264;-‘« 337;^« 350^1 411;2M17(1) ;a3 

-121;2^‘ 438,"^ 497. 


Customs Acti 1962: 

Held valid. — S. 105.^ 

Ajmer- Merwara Pent Conti oi Aci^ 1947: 

Hild ndid.—\^. 7i,2 IV 

Displaced Pei.^ons (Cornpesft ation 6l Rehabilitation) Act, 1954: 
Hdd rJid.-S. 12.^a 

Umgah Khwaja Saheb Act, 1955: 

Held lO/rJ.— Sb. 16, 18/ 


1 Slate of Madias \\ Venkata, A, 1967 A. P. 675 

2. MohatUal V. Stnghji, A 1%2 S.C. 73s Saiothan V. Union oj India, A. 1964 
b.C. 1590. 

3. BasHt^t V. Radhika, A. 1952 Punj, 97. 

4. Fichayaya \ Govt, of Andhra, A, 1957 A. P. 136, 

4d. Lola Ham v. >uprtmi Gquh, A. l9o7 b.C. bil. 

5. Ramkiii^hm v. lendrdkar. A, 1958 S.C, 538 \oa0): (J959) S.C.R. 279, 

6. Bartum Ghemtcals Company Lauf Bouid, A. 1967 S.C. 295. 

7. Aarayanlal v. Mutry, A 1961 S.C, 29 {41). 

8. \fiandn v. Ku&uhu, A. 19*8 SC. 563* fl908) 1 S.C. A. OTkC 

9. Asi,arah V. o) Bombay, A. 1%7 b.C. 503. 

10. lajkhan \. S/eff, A J9 j 8 Kaj. 1. 

11-25 M. K. Gopalun S/a/t oj M. i\, (1952-54) 2 C.C. 109: A. 1954 S.C. 326 
1-8. Bvdhan V. State oj Bmar, A 19^5 SC. 191. 

9. Bhimuji V. A. 1955 Bom, 195. 

10. Rangammal v, Subbarayalu, A, 1960 Mad. 169 

11. Gopul V. A. 1950 /Vs.'am, 2%iL 

12. Stale V. Dcoman, (1961) 1 SC.iC 14. 

13. Rajangam V. Slate of Madras, A. 1^ Mad. 294 {30/), 

11. Babu Ham V. StaU, A 1958 All 838. 

15. Matam v. Btitan, (195d) 2 S.C.R 925: A. 1956 S.C. 41. 

16. Mttnt^hwaranand Stale o\ V. /\, A. 1959 Al. 21. 

17. Dhiundra v, LciJ^rr Remembrancer, (1952-54) 2 C,C. Ill: (1955) 1 S.C.FL 224. 

18. HanumOfitha v. State of A. P., A 1957 S.C. 927. 

19. Bmdeshuari V. BtrfU, A. 1959 Pat. 46 ii9), 

20. Laxmipaik v. *;/ MahaUrMta, (1967) S.C. fC. A 5(V64, d. 14.12.671, 

21. V, Slate, A 1956 -4iL 316. 

22. Shankar Lai v. CoUecior^ Cmtome, (1967) &C IC, A. 52/67. d 12J2.67I, 

23. v. Shikar, A. 1968 All 432; Krishnayya, m re„ A, 1957 A, P, 1^. 

24. Ptaiap Stnuk v. Slate of M. P„ (1961) 2 SC.R. 509, 

25. Ibamsi v. A 1962 Mad 529 

1. Copmsm V- Am. CoUectar, A 1967 &C. 1296 

2. Roihan IM v. 75ri;ar A. 19^ S,C. 645 
2a. 0am V. Custodian, A. 1958 S.C\ 457. 

3. DutrSdds Commtiee v, Hussain, A, 2961 $.C 14D2, 
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East Punjab FuWic Safety Act, 1949: 

Held valid. — S. 35.* 

Employees Provident Fund Act, 1953: 

Held vnSd. — Ss. 5}* 16.« 

Employees’ State Insurance Act, 1943: 

Held rofW.— Ss. 1(3):^ 16(2).# 

Enemy Agents Ordinance (Jammu A Kasbinir), 1949: 

•Held i/oIid.~Entire Ordiimnce.'*' 

Essential Commoditfea Act, 1955: 

Held valid. S, 3.“ 

Evldeivco Act: 

Held valid. — Ss<. 27j‘> 114.'# 

Factories Act, 1948: 

Held valid.— S. ball).'* 

Forwatd Contracts Regulation Act, li)32: 

Held valid.- bs. V* 17.“ 

Gujarat Education Cess Act, 1962. 

Held valid. Ss. 3, 12.“a 
Hindu Marriage Act, 1955: 

Held S.ell.’'"* 

H!dt.t'.!>U(t Atiyat Enqtinks Act, 1952: 

Held taltd.- < 13(2). 

Import-. A Exports (Control) Act, 1947: 

H<ld valid.-S 3<2).“ 

Income Ta'' AcE 1922: 

L-lhtd< '.I -S., 3!‘'a4(2),> .'.(7A',''- .3(7B;,"" 10(2) ui-b), 2nd Pro\'.,« 

lti(3)(a)(i)-(ii)!'--‘ 40(2', r* 23.\;-'33H.-'' 34(1.\);> .13A!-’ 28(4/;-- 42(1);* 46(1):» 
46(5A),'- 51,' 52.' 

4. Cfipi Chand v. Delhi .^dminatration, A. 19;»9 SC. 009: (1959) Sapp. (2) 
SCR. 87. 

5. Ilniduithait Elufitr to. \, Ki (tmnal /’ t Lotum , 1959 Pun, 27. 

0. M. F Mttseial litd>> tiiv^ V, Rteuma- F F. Commi., A. 1(69 Boi.'. 0(t 
7. Amnd v. EmpluYCi''’ /. totpn, A 1957 .\’t. 130. 

8 IJlitiral Foa’d Milh \. H. F. t cV'wmr. .\. 1^7 Cal. 702. 

9. Pui'ftri S’ii,'ir Shlls \. I’iiio'i o) India. 1959 S.C. 526 (033). 

10. Rihmun V. State oj J. <£ K., 1 »■■>» S.C 1. 

11. Stall oi U. F. IKfl-.mn, (I'.xil) 1 S.C.K 14 A. 1960 S.C. 1125, reversing 
Dtaman State, A I960 .\U 185 (KB). 

12. Oiaii thaud \. StuU .•( / & k . .\. 1957 J. A K. .32 (F.B.'t. 

13. Kam Chaiidia v. S>u/c oj Bii'a’. A. 1957 Pat 247. 

It Raithuhai v (’«('.»/ o’ India A. 1962 SC. 203. 

14a Akmidabad Mil'. C«*. \. Sfii . <>; (iunat, \ 1967 S.C. 1910. 

15. LakYlimi v. Rrn.a tiann. tl(60i j MI,J. 3.33. 

16. Sikaiuhr hhan v. ,1, F S'ali Govt, A. 1962 S.C. 996. 

17. F. iV. Rov Co’h'-tor oi Vastomi, (1057) S.C.R. 1151 .V 1957 S.C. 648. 
17a. IPoh V. (•'. J. T . A. 1968 S.C. 317. 

18. Jamulamnia v. /. T. 0 . A. 1956 Mad. 387. 

19. PannaltA V. Vnion of India. (1957) nC.R. 2;t3; A. 1957 S.C 397. 

20. Bhaswan v. 1. T. O.. A. 1950 Punj. 118. 

21. Stiuilurn Raadwavi V. Uakin of India, (1962' Sapp. (2^ S.C.R. 594. 

22. Balaji v. I. T. O.. A. 1962 S.C. 123. 

23. Cotlmor of Malabar v. EbrMm. tl(»7) S.C.R. 970: A. 1957 S.C. 688; 
rmhottam V, Dfsm. (1965) 2 S.CR. 667: A. 1956 S.C. 20- 

24. Spencer V. /. P. 0„ A. 1957 Mad. 1.13. 

25. Dawiee V. Iain, A. 1957 Cal. 214. 

1. Rashid 46 Sons v. I. T. 0.. A. 1964 S.C 1190 

2. SiWPoff C. C V. Vrdm of Indio. .\. 1957 Cal 319 ^ ^ 

3. Shajumitudka v. I. T. 0.. A. 1956 Mad. 1; Appa R«o v. I. T. 0.. k 1959 

A.P.m. 
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II. Hdd 34(3), Sad Proviso.^ 

lacome-tex Act, 1961: 

HM imftlid.-Vm of a. 10(26) 

Income-tax Investigation Comnds^on Act, 1947: 

HfU tnvaltd.— Ss. 5(4) t” a. 5(1) (after amendment of a. 34 of the Income-tax 
Act in 1964) .» 

HeU valid.—S. 5(1).^ 

Indian Administrative Service (Senioilty of Special Recruits) RegulaUons, 1966: 
ffcW valid. — Reg. 3.*®b. 

Indian Admlidstrative Service (Regulation of Seidority) Rides, 1954; 

Held valid,— R. 3(3) (b).‘''a 

IncBan Penal Code: 

Held valtd. — Ss. 3545'i 409, as a];H>licd to public scivants;*® 497.** 

Industrial Disputes Act, 1947: 

Held vakd.—Ss l;'4a lOj'* 25FFF;>- 36(4).>« 

Jammu A Kashmir Commission of Inquiry Act, 1962. 

Held valid. — S. 3.'*^ 

Jammu A Kashmir Enemy Agents Ordinance: 

Hdd valid.^’’ 

Kerala Agrarian RdatkHs Act, 1961: 

Held invalid , — In its appiication to ryotwari land^ whuh have come to tlie State of 
Kerala from the State of Madras. 

Held valid . — As to the rcst.^® 

Land Acquiidtion Act, 1894: 

Held valid.— So. 17,*“- 2J, a-> amended in Madias in 1961.-’^ 

Ufflitatkm Act, 1906: 

Held valid.— An. 149.** 

Madhya Bhafat Taxes on Income (Validation) Act, 1964: 

Held V 0 f/d.> 

4. Abdul V. Cptimr., o) J. T., A. 1958 Mad 1 

5. Narayatwppa V. J. T. 0., A. 19b0 Mys. 40 (43). 

6. AlurUdfftai v. I. T. O,, A. 1960 Assam 76 ((>’3). 

7. ProVtor v. Dwa7kada\ A. 1956 Bom 530? iV«r v. I. T. O , A. 1968 Kcr. 248. 

7a. 1. T. 0. V. Lawrence Smgh, A. 1968 SC. 658. 

8. Sura) Mall V. Visvanatha, A. V954 S.C. M5, 

9. Mutkiah V. I. T. Commr.. A. 1956 S.C. 269. 

10. Musaliar v. Venkatacktdam, 1966 S.C. 246: (1965) 2 S.C.R. 1196. 

lOa. Saksena v. Umon of India, A. 1968 S.C. 754 { 760). 

10b. Saksena v. Umon of India, A. 1966 S.C. 754 (761). 

11. Girdkar v. State. A. 1953 M.B. 147. 

12. Om Ptakttsk v. State of U. P.. (1957) S.C.R. 423. 

13. Yumf V. State of Bombay, (1954) S.C.R. 930. 

13a. Hiniujihm Antmotics v. Workmen, A. 1967 SuC. 946. 

14. Hiemla Textile MiUs V. Pmfab Inikistrial Tribunal, (1957) SlC.R. 335: A. 1957 
S,C. 329. 

15. Hatkiamt Mfg. Co. v. Union of India. A. 1960 S.C. 923. 

1& Jtangasyamy v. Industrie Tribitnal, A. 1963 Mad. 447. 

16*. State of J. A A. v. Gulam Aid,. A. 1967 SjC. 122. 

I?. Xakmaa v. State of Kaskmir, A. 1960 S.C. 1, 

Ifk Xunkikirman v. State trf Madrae, A. 1962 S.C. 723. 

19. NmdbedM v. State of Kerala. (1961) S.C. (Petn. 1(»/61). 
m IsuHtrUa V. Slate «f Cufarat, A. 1968 S.C^ 870 (MI). 

21. VoihiNtelH V. Sp. Dv. Cottoctor, A, 19^ S-C, 1017. 

ZL Key kdtk mmdi v. State of Rajaetham, A. 1951 Sj& 1704. 
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Mxiras fttUtfliiKS (Lease & Rent Control) Act, 1849: 
ff«U valid, S. 13.*» * 

Madras Commerdat Crops Market Act, 1933: 
mtd valid, —Si. !:« 5*9 

Madras General Sales Tax (Special Provisions) Act, 1993: 

. Held invdUd-S.Z{\)'a. 

Madras ProhiWUon Act, 1937: 

Held valid.- S. 4(2).* 

Madras Sugar Factories Contrd (Mysore Amendment) Act: 

HOd valid. -S. 14.’ 

Mines Act, 1952: 

Held valid. —S. 79* 

Motor Vehicles Act, 1939: 

Held valid -S’i. 44(5) ;■» 57A;'- 53^2),’ 680;“ 96." Ch. IV-A.’" 

Mysore House Rent & Accommodation CotAroi Act, 1931: 

Held valid.- S. 3(3)fa),>' 

Nathadwara Temple Act, 1959: 

Held valid.'* 

Oriss'f Private Lands of Rulers (Assessment of Rent) Act, 1958: 

Held valid - Ss. .5. 6 " 

Ori^ Motor Vehicles (Regulation of St:^e and Public Carriers’ Services) 
Act, 1947: 

Held valid 

Osnuuda Jniversity Act, 1959: 

Held invalid. — 13A.’*® 

Payment of Bonus Act, 1995: 

Held valtd.-Si. 10. “b 
Held invalid. 3.3; 34 ^b 

Presidency Towns Insolvency Act, 1909: 

Held valid.— S. 9(e).’'’ 

Prevention of Corruption Act, 1947: 

Held valid. ~S 4(1).'« 


23. Irani V. State of Afadrai A 1961 SC' 1731 

24. Skmmugku Oil Mill v Market Committee. .A 1960 Mad. 160, 

1. Jtoikumat Mills v Stati of M. P, <1965) SC iC A 660/64 d 198.65). 

la. Abdul Shkoor v. State of Madras. A. 1961 SC. 1720 

2. /Cri^fcna v. State of Madras. .\ 1(67 S C 297. 

,3. Indian Suiiar 4 Retimrtes V State of Mviori A 1958 64. 

4. Banu'ttTilal v State of Bihar, .\. 1961 SC 849. 

5 DhanmuU v R T. A.. A 1957 M:\d .'587 

6. S. N. T. Co. V. S T ,1.. A 1957 Cal 

7. PtakttSk V State of V P. A. 1959 All. 373 (376). 

8. Kondala v. .4. P. S. R. f. C . A 1961 S.C. 82 (87). 


9. Vanguard Ins. Co v. Satla, A. 1959 Punt. 297 (302). 

10. ^'jtanatayanainurlv v. .4. P. S R. T. C, (I960) 1 S.C.R. 642 (651). 

11. Jinadathappa v. Skarna, A. 1961 S.C. 1523. 

12. Covindlaln v. State of Rajasthan. (19644 1 S.C.R 561 (618). 

13. Xatnaprova V. ^ale of Otissa, (1964) SC.D. 892. 

14. Ram Chandra v. State of Orissa, .A. 1956 SC. 298. 

14a. Reddy v. ChanceSor. (1967) 2 S.C.R. 214. 

14b. falatt Treiding Co. v. M9l Matdoor Sabka, A. 1967 SC. 691: (1967) 

14 ISShI V. Stimvas, A. 19S7 Mad. 403. 
la fMdra V. Stata of V. P.. A. 1960 S.C. 548. 


Rdtna^ova V. fta/e of Otissa, (1964) SC.D. 892. 
Jf«n» Chandra v. State of Orissa, .A. 1956 SC. 298. 


1 
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Prmnfive DeteeUon Act, 1950: 

Htld vaKd.Ss 3(1) (b)>” Act as a whole.** 

Provindid Insolvency Act, 1920: 

Held idfid.S. 6(e) .»» 

Public Servants (Inquirtes) Act, 1850: 

‘ffeW rah’rf,** 

Punjab Public Premises & Land (Eviction & Rent Recovery) Act, 1959: 

Held l»valid.~-S 5.*»a 

Punjab Reorfifaidsation Act. 1966: 

Held vo/id.— Ss. 13(1 ),*« 20, 22.** 

Rajasthan Jaglrdars [Krbt Reduction Act, 1957: 

Held invaKd.— S. 2(e) .*» 

Rajasthan Passengers & Goods Taxation Act, 1959: 

Held vedid — S. 3.*® 

Rajasthan PubOc Demands Recovery Act, 1952: 

Held t'flljd —Entire Act.** 

Rajasthan (ProtecHon of Tenants) Ordinance, 1949: 

Held valid.- S. 7.®* 

Representation of the People Act, 1951: 

Held valid —S. Si(4):*» 86 
Sea Customs Act: 

Held valid.— Ss 106;*«a 167(8),*-' 178A * 183.»» 

Securities Contracts (Regulation) Act, 1956: 

IMd valid. — S. 4.* 

Shun Areas (Imiuovement and Clearance) Act, 1956: 

Held valid.— S. 19* 

Sugar Export Promotion Act, 1958: 

Held valid.— S. 1 * 

Stq>pres.4oN of Immoral Traffic in Women and Girls Act, 1956: 

Held invalid S 20.® 

Held valid — S. 18 r 

Taxation on Income (Investigation Commission) Act 1947: 

Held invalid — S. 5(4), *a s. 5(1) ;• 8.A* 

17. Han^ Mulhr v Sut>dl (1955) 1 SCR 128* 

18 Catalan v State o1 Madiat. (195'» SCR. 88 

19 Kapur V Pratnp Sineh, A 1961 SC 295. 

193. N I. ^atertTs v Stale of P’‘ntah A 1967 SC 1.581. 

70. Man%al Stneh v Vnton of India A. 1957 SC 941 
20a. State of Kaiastkan v Makar Chand A 1961 SC. 1633 
21. Rekman v S*atr of Kashmir. A I960 SC 1 
22 Kunkiboman v Sta'e of Madras A 196? SC 723 

23. Nambvditi V State of Kerala (1961) «C IPeln, 105/611 

24. Aurora v. State of V. P. A 1968 All 126 

24a. GoPikThkan v. Colleetor. (1967) 2 SC.R. 340 (34»). 

25 Atjan v. State of Punjab, A, 1959 Ihinl. 538 (543) 

1. F. N. Roy V. ConectOT of Customs. (1957) SCR. 1151: A. 1957 S.C 648. 

2. Babvial v, CoVeetor of Customs, (1967) SC.R 1110: A. 1957 S.C. 877. 

3. Madhubhai v Union of India, A. 1^1 S.C. 21 

4. fwti Pershad v. Utdon Territory, A. 1961 SC. 1602 

5. Krishna Sugar Milb v. Union of India. A, 1959 SO. 1124. 

6. Shama v. State of U. P., A 1959 AH. 57 (63). 

7. Agearmd v. Ram K^i. A. 1968 S.C. 1 (5). 

7a. Suraf Mall v, Vistoanatka, A. 1954 SC 545: (1955) 1 SC.R. 448, 

B. MetaahsU MfUs v, Viswamtha, A. 1956 SC. 13; MtitUdk v. Coampr. of /. T., 
(1965) 2 S.CR, 1217. 

f, Bofhethar v. Ctmmr. of I. T., A. 1969 S.C 149; (1909) Supp, (1) SCJt m 
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Tlbbla CoOege Act, 1^52: 

Him PoIM.—S. 1.” 

Travafloore>Cochin Land Tax, 19S5: 

Held invatid . — St 7.*^ 

U. P. Industrial Disputes Act,’ 1947: 
valid —S. 3(b).« 

U. P. Consolidation of Holdings Act, 1954: 

Held valid, 290? '» 49 « 

U. P. Sugarcane (R^ulaSon of Supi^y and Purchase) Act, 1953: 

Held valid. 1S.« 

Vlndhya Pradesh Abolition of Jai'irs it Land Reforms Act, 1952: 

Held vaM- Ss 22, 37.’'' 

West Bengal Land Development Act, 1948: 

Held valid.— S 7’« 

Worhing Journalists (Conditions of Service) and Miscellaneous Provisions 
Act, 1955: 

Held valtd - Entire Act ” 


15. (1) The State shall not discriminate against any citizen on 
grounds only cf*reIigion, race caste, sex, place of birth or any of them. 

Prohibition of di-crimi- (2) No dliren shall, on grounds «ily of 

nation on Krottnd'; of religion, race, caste, sex, place of Inrth or any 
rehcion, rare raste, sex ©f them, be subject to any disability, liability, 
or place of birth restriction or condition with regard to — 

( a) - cess to shops, public restaurants, hotels and place of public 
entertainment; or 

( ' ) the use of wells, tanks bathirg ghats, roads and places of 
public resort maintained wholly or partly out of State funds 
or dedicated to the use of the general public. 

(3) Nothing in this article shall prevent the State from makii^ 
any special provision for women and children. 

(4) Xothittf) in ihi<! ariich’ nr {» ftouve i?) nf arUrJe 29 Khali prevent 
the Slate from r.urkhn} city ’^pecktl pr.'K'i.fioii fer ike adK’tmecmnti of ouv 
Kndallx and ed'ieationally I'aelrcvrd c’aK'^e\ of cithenK or for the Seheditled 
CartcK and the .^rhedided THK'’' 

Ammdment. Cl (4) wa.s inserted bv the Constitution First (Amendment) 
Act. 1951. 

Effect of amendment. See under cl. t4i p".' 


Arts. 14-15. 

Alt. 15 is jn ’i' tare ' oi tbo ii"lit nf tqii.iUtv ■'vli* .i is generallv stated 
in Art 1*1. While .\i( 14 is .iv.ii!ihK to aU prisons. ,\Tt 15 i*- a^ai!.^hIe 
t*i citixens onlv.‘* 


10. Board of TrusteoK v State of Ddki \. 1962 SC 1S8. 

11. Kmmathat v. State of Kerala, A 1961 S.C 552 

12. State of V. P. v. jgtosrf Sum MiU\ A. l«)6l SC 420. 

13. Attar SSn^ v. State of V. P.. A. 1959 SC 564 . 

14. Ttka nantji v. SMe of V. P.. A. 1956 SC 676. 

15. State of M. P. v. Marddhttrai. A. 1960 SC. 796. _ 

m State of W, S. v. NabafUmat. A. 1961 SC fW) ■ ^ 

17. AVtnrtepm v. Vitiate of India A 1958 SCX 578 f«W). 

131 Bmeuam y, ^«t« «f A. P., A. 1961 S.C 564 (569). 


f . C 
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Arts. 15 and 16. 

Art IS (1) IS more general than Art. 16 (1) because its operation is 
not limited to public employment but extends to the entire field of State 
discrimination.'® But in another sense it is leSwS wide than Art. 16 because 
it does not include ‘descent’ amongst the grounds of discrimination.'® 

Scc^ of CL (1): Prohibition of Discriimnatioii. 

1. The scojH' of thi'; clause i^ very wide. It is levelled against any 
State action relating to the citizens’’® rights, whether political, civil or other- 
wise.®® Thus, a pro\isi()n for comniunal R*pre.sentation on the basis of 
scfarate electorate'^ according to comnninities®® offends against this clause 
and any election held in piirs\iancc of such a law, after the commencement 
of the Constitution, must be held to be void. A delimitation of consti- 
tuencies intended to benefit a particular community would, offend against 
this clause.®' 

2. And in view of the wide definitKm of the word ‘State’ in Art 12, 
the prohibition extends to all repre'=entative public l)odies, such as municipal 
or local*® bodies exercising ‘authnrit\* within the meaning of that Article. 

3. The fim(VMnr»nr.O light conferred by this clause is conferred on 
a citizen as an ind'vuhuil <md is a guarant4‘e agviinst his Wing subjected to 
discrimination in the matter of his rights, privileges and immunities per- 
taining to him as n citizen generalU The right conferred by Art. 15 
is pitrsomh and when one single citizen is discriminated again*'! on the 
ground of caste, rt-ligion, etc., it is no answer to his application that other 
persons of the same caste or religion Imc been gi\en the opportunity or 
privilege which has been dented to hin).®® 

The Stele/ 

It has been held®®-®* that this Article applies to State-maintained but 
not State-aided educational institutions. 

‘Discrimination’, shortly speaking, means difference in treatment. The 
dictionar\’^ meaning of Vliscriminale against’ is “make an adverse distinction 
with regard to/* “distinguish unfavourafily from others”.®® 

But the discrimination whi<'h is forbid<lcn bv this Article is only such 
discrimination as is based snlelv on the ground that a person belongs to a 
particular race or caste or i)rof esses a particular religion or was* bom at 
a particular place or is of a particular sex, and on no other ground. A 
discrimination base<l on one or more of thcs<* ground.s and also an oth^ 
grounds is not hit l)v the Article.®®-' The offending ground must .also be 
the ‘immediate and direct’ cause of the discrimination/ 

*Reli|poii, race or caste’ 

1. In levying the cost of stationing an additional police force in an area 
on the ground that the inhabitants of the locality harboured dacoits and 

J9. Dtvoiasm v. VnUm of India, A. 1964 S.C. 179. 

20 Nain Sukk v. Staie of V.P., (1953) aCR 1184: (1952-64) S.Cl 161. 

21. fffu>Pdt$mgh V. State of Rajasthan, A, 1966 Raj. 41. 

22. ^hempakam v. State of Madras, A. 1951 Mad. 120, 

23. Unifttnnty of Madras v. Shanta, A. 1954 Mad. ST. 

24. KedH Kamn v. State of Stmaektra, (1962) S.CJt. 435 {442), 

25. Siate v. Vitka, (1952) 54 Bom.UR. 626. 

X AoMv.SMeofWmBengai^nSSayseaWit.m, 

t,, Bombay v, Bombay StMcoUpn (1965) 1 S66 (S94), 
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caused riots, a notification- under s. 15 (5) of tJie Police Act, 1861 granted 
exemption to the Hartjan and Muslim inhabitants of the area. that 

in the absence of a case that all manbers of tlie ffarijan and Muslim com- 
munities were law-abiding and that tliere were no law-abiding persons 
belonging to the other commlinities inliabiting tlie area, the notification 
evidently discriminated against the members of the other communities on 
the ground of ‘religion' or ‘caste', and was contrary to art. 15 (1).® 

2. But laws for the social reform of Hindus only, eg, prohibition of 
bigamy, have been held to be valid, since the classification was not based 
on religion only but the social advancement of the Hindus.* 

3. Even where the i>ersons in w^hose fa\our a discrimination is made 
belongs to the bJickward classes, the disci iinination w'ill be void if it is 
really based on caste considerations’ and not economic or social backward- 
ness.® 


Tlace of birth.’ 

1. These words occur in classe'- (1) and (2) of Article IS as well 
as in clause (2) of Article 10. These wonK in effect declare provincialism, 
to be unlawful. Jn no public matter there to be any di'-crimination by 
any authority against a citizen of India on the ground of his birth in any 
particular part India.’ 

2. Art. 15 (1), howe\er, docs not iirohibit di'^rrimination on the 
giound of residence or domicile;^ hence, it is constitutionally permissible for 
a State to prescribe that residents of the State would be entitled to a con- 
cession 111 the matter of fee^ in a v^latc Medical College,® or to prescribe 
that admission lo a Lnixersil^ shall be icstrictcd to Iversons domiciled in 
a [wrticular area in the Slate.'' 

S, But ‘residence' cannot be a giound for di''quaUf}ing a person for 
apiioinlmciit uinler a State, unles^ Parliament so prescribes^® under Art, 
10 (3). 


Provisions held to be violative of Art. IS (1): 

Abducted Persons (Recovery and Resioration) Act, 1949.- S. 2 (1) (a).^ 

Civil Procedure Code.-- S. 60 U) (c).^^ 

Money I^enders (Regulation of Transactions Act, 1939 — S. 

Punjab Court of Wards Act--S. 5.'* 

Punjab Security of Land Tenures Act, 1953— S. 19 

Scope of Clause (2). 

1. Sub-clause (o') offers equal access (u sh(»ps, restaurant*:, hotels and 
places of public entertainment, owned by peiMins, Stale aid to such 

institutions is not a condition requisite for a\ailabilit\ of tliis right in respect 


3. State of Rajasthan v. Pratap Singh. A 1960 1208: 1 S.C.R. 222. 

4. State V. Narsiu, A. 1952 Bom, 84; Sumrana v. Saraswathi. A. 1952 Mad. 193; 
Ckennamtna V. Dyma. A 1953 Mys. 136. 

5. Bdiaji v. State of Mysore^ A. 1963 5>.C. 649. 

6. Ckitralekha v. State of Mysoie, A. 19W SC. 1823. 

7. State V. S. K. Husein. A. 1961 Bom. 285, 

a Joshi V, State of M, B., (1^) S.CR. 1215 U220) : A. 1965 S.C, 334, 

9. Ramhti^hna v. Osmania Univtrsity, A. 1962 A.P. 120. 

10. Cf. Pandutangrao V. A.PS.C\ A. 1963 S,C. 268 (272). 

11. Ajaib Siugh v. State of Punjab. A, 1952 Punj. 

12. Rufa Ram v, GurPaciana. A, 1954 Punj. 254. 


la Mis,w V. B, Pas, A. 1963 Pat. 2S9. ^ ^ 

14. Hephemindfa v, otate of Punjab. A. 1953 Punj. 30. 
la Riatai Singh v. Stoitf of Punje^, A. 1963 Punj* 319. 
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of such places. Sub-cl. (<^) lelatCb to places of public resort which (j) 
either maintained by State funds, holly or in part, or («) dwicatw to 
the use of the general public. In the latter case, niamlcnance by State funds 
is not necessary. 

2. In short, the prohibition cl. (2) is levelled not only against the 
State but also againat private person'^. 

Thu^, the \riIi(Jit} of a lustoni wJiicJi lesti icted the use of a village ■well 
to certain fainiiie^ has been tested 'with reference to Art. IS (2) (b) l and 
such custom hai) been held to be invalid *** 

Sc<^ of Clause (3) : Special provision for women and children. 

1. This clause is an e\cc|>licai to tlic lule against discrinnnatiou i>io- 
\Kle<l b) clauses {!) as wdl a'^ {3\ Thus, the piovision of maternity 
relief foi women workci^ [Aitule 12J will not be a contravention of the 
prohibition again-t disci iininatiou under clause {U of tlie present Article, 
nor will be tlie pro\ision ol iiee educaiion loi iliildien [Aiticle 45] or 
measures for proMsion agaln'^t their exploitation [Aiticle 69 (/ ) j biinilail>, 
the piohibition of se|>Lirate acconiniodatioii, cnliancts, cti , lor v\omeii and 
children at places ol public, ic^oit will not be a violation oi clause (2) of 
the present article 

2 But the ‘ipecial proM'^ion^ refuied to in cl li) neeil not be 
restiuted to measure^ which aic henepcial m the strict sense. Thus, it 
'would suppoit a prousion like thil in s 407 of the Indian Tcnal Code which 
says that in an offence of adulter), thuui^h the nun js j>uinshable foi «tdullery, 
the woman is not punishable as an abcttoi ' Restiu lions upon the light 
of alienation of women ha\c similail) been upheld ^ 'a 

Provisions which have been held to be valid in view of Art IS (3) 

The following pro\isions, thouijfli disci iiiiinatoi) in favoiu of women 
or chiKlrcn, have been held to l^e \alid, in siew ol Ait. Ls (3): 

(i) Ss ,^S4,'*’b 497,1^ I P C 

(ji) Ptomh) to 198 (1),“ Criminal Prex^edurt Code making speual treat- 
ment for 'iromcn and children in the matter of granting baik^^a or 
6 488 

(w) S 10 of the Di\ orce Act, 18692^ 

(ii j (y 25, r (3j C P Code," I authon^'ing the Court to demand security 
for costs from woman plaintiflF ^ 

{* ) Reservation of seats for women in local body,^^ or educational insti- 
tution 

Scope of cl. (4) : Special provision for backward classes. 

1. The object of this cliuse, added in P/51, is to bung Art->. 15 and 
29 in line with Arts 16 (4), 4tj and 34f), and to make it con*-titulional for 
the State to rcJ>crve seats for backward classes of citizens. Scheduled Castes 

16. i4rmsrg^ v. Narayanu, A. 1958 Mad 282, 

17. Dattatrcya v StaU of Bombav, A 1953 Bom 311 

17a Kmtf V. /aggor, A. 1961 Punj 489 

17b. Gtrdhar v State. A. 1963 M:B. 147. 

18. Yusai V, State of Bombay. (1952 54) 2 CC 1^* (i960) SCR 980. 

19. Choki V State, A. 1957 Raj 10. 

19a, Tkamst v, Kanm. A. 1J62 Mad, 529 

20. IHoarka Bai V Nmnan, A 1953 Mad 792. 

2L Mdkadbb V. B. R Sen. A. 1961 CaL 563, 

22. ^lar V. State, A 1968"AJ». 166 {1/4). 
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and Tribes in the public educational institutions,^^ as well as {o make other 
sj^ial provisions as may be necessary for their advancement The imme- 
diate object of this amendment was to override the decision in State of 
Madras v. Ommpakam^^^ to the effect that Art. 29 (2) is not controlled by 
Art. 46 ami that the Constitution does not intend to protect the interest of 
tlie backward classes in the matter of admission to educational institutions. 
But though the ainciidnieut would validate reservation for the backward 
classes and Sclieduled Castes and Trif>e^, it would not support the distribu- 
tion of seats according to communities so as to discriminate between classes 
who are not backwani, inter se; in short, the amendment would not sanction 
any conimmal order. 

2. Cl. (4; is an exception to d. (1)*^^ which forbids discrimination on 
,|»roun<l of ‘race’ or 'caste*. 

(aj Jn Jai/i^’ant v State of Bombay it was* held that acquisition of 
land for the establishment of a llarijan colony offended against Art. 15 (1). 
^ r.ut this woiihl be constitutional after the insertion of cl. (4) in Art. 15, 
as this IS a provision for the 'adNanccineiil* of a back\card cla^'^. 

(l)j lor the vinie icason, if the mcinbeis of a i/aiticular ca.->te are, 
a socialh and <ducationalIy backward, iiotlung in cl. prevents 

the w'late iioni making ic^crvation for ilie advancement of such group of 
persons, even lh<i!igh they are identified by theii ca^te/ 

(i^ lioweuT, the criteiion a<Ioptcd for determining their backw*ard- 
nec'S is hctitaai*, that the pieUrence civen to them virtually amounts to 
a f reference cm the ground of ca'^te ulonCj it would not be i>rotected by 
cl (4j and would be int b\ cl. M).* 

(n) liemg .n oxccplion, cl. (4; cannot be inlerprcteil to nullify 

cl. (1; or to lender it illiisorv. Hence, the reservation uiiiler cl. (4), in 
Older to be valid, n.ust nut be ^o cxLCr>si\e a^ lo pranically deny a reason- 
able opporlimitv lor crnjdoyment to memhcr> of other coInmunities.*^ 

Upon tlui foiegoiiit^ reason, the following s])ecial provision^ for back- 
waid clas'Cs lM\e been struck down a Jraud on the Constitution — 

td Kcnc nation of ot seats in all technical instUu^ioiis such as 

l'..ngineenng and Medical College- in Mysore 

(ii) Kxclu'^ion of all other ^.anilidalcs if a single candidate from the 
Scheduled Castes or dVibes v>a‘- available.'* 

(c) Though caste v\as a test foi delerniining backwardness among 
Jlinduai it was not obhg<Uory to applv that ic’-t and a determination of 
hackwaidness )>a^e^l on oilier relevant eon.^idcialions w^as not v^oid merely 
because U ignored caste.* 

3. Provision under Art, 15 (4) could he made by an executive order, 
without resorting to Icgislatioir nr without appointing a Commission under 
Art. 340 (1).= ■ 


^Backward claMes.* 

1. It is to be noted that while Ail. 16 (4), simpl) mentions ^any 
liackvvard class of citizens*, Art. 15 (4) qualifies the expression by the 


23. 

24. 
26. 

1 . 

2 . 

S. 

4 . 


\udarsan v. Stale of A, P., A 1958 AP. 569. 

vj Madras V. Champakam^ H951) SC.R. 525. 
ievadasan v. Union of India^ A. 1964 S.C. 179. 

S ' mnt V. State of Bombay, A. 1?^2 Bom. 461, 
afi V. State of Bihar, A. 1963 S.C, 649 
ibdai Loti/ v. State of Bihar, A. 1964 b 

Jhitrafekha v. State of Mysore, A 1964 &C. 1823* 
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words *&ociaIIj md educat^onally^ In order to satisfy the requirement of 
Art. IS (4), tJie cUss inubt be both socially and 'educationally backward.® 
Thus, meie educational backwardnebs ib not enough if the class is not socially 
backward, and z*ke versa. 

2. In the abbcnce ot a detimtion of the expiesbion in the Constitution, 

the detoninnaiion of which cla^ses aie ‘backwater ib Iclt to tlie ‘Stale' as 
defined m Ait. 12.' It c.mnoi be Lonleiulcd that tliib- iwwet resls solely 
with the J^iesulcnt, under Art. 340. But this power of tlie State 

ib bubject to judicial review. 

3. Ihc Schcdulcil ta^tcb and 'lulus being mentioned together with 
the ‘backward classes m Ait 15 (4), it is cvulent that by the cxprebsion 
'ba<.kwatd ^.lab'scs . the Clause uters to classes u1 peison^ other than tlie 
nieniberb ot the vSchoduled Casio and lubes At the same lime, it is also 
deal that sudi ila^'^cs mas be dassuicd as 'backwarcr as arc m the matlei 
of backwaidnoss comi arable to the Sluduled Ca'^les and Tnl>eb ^ 

4. The LiUKcpt ot backv\.iitlncss is not lelalive m the sense tliat any 
clabbcs who aie backward in iclalion to the most adi^opicid cLibSCb of the 
bOCieU should be included m it II suth ti.sis were to be al/iihcd, there 
woulil be bcveial laieis oi stiala oi bai.k\ aid da^stb .ind e.-ich one of 
theui might claim to be rlabbific<l as a backwaid class. * In otjier words, 
All 15 (4) would not jusiifj aiu iuitlui dassilKation within backwaid 
dass, as T^ickward and inoie lackwauT da'-scb 

5. Social backwaidiiess is, m the ultimaU anahsis, the icsult of 
verty.^ The Mxial backwaulne^'s which icsults fioin po\eiU is liKeI> to 
be aggiavaud b^ lonsidciationb ot lasii. but IJie classifiiation ot backwaid- 
ness cannot be made bolel} on the basis of caste/ and iheie ma) be com- 
munities whi<li may le liukuaul iii a |ailicuLit Male, such as the Muslims 

or the Christians even though the\ maj not iccognise castes. Similaily, 
the occupation or habitation ot <0 pci ons (eg j^coide residing 

in ruial aieas ait geneialh inoK backw i*d dun ihost in in ban areab) may 
also conlnbute to ilie backw auincs- 

6. Caste is, of course, one of the lelevanl urcum stances in determin- 
ing backwardness, but ii a gioup has been classihcd backwar<l on othei 
relevant coiisideiaHons, th<it dassiUcation cannot be challenged as invalid 
on the ground ot omi'^sion to tike caste into consideration*' 

7. The Court can interfere if Iheic is no puiu/ple accoidmg to which 

the State has clasafied a u»minunitv as ‘sov.iaU\ and educationaUy back- 
waid", or tlie principle .idol led ihar\ I'lius, the Court would strike 

down as di‘'crinnnator> — 

(ij a classihcation of ail coinniiimties m a Slate olhci than 
Biahinms as sutiall) and educationally Iwckw'ard;' oi 

(ii) a cla'-sificalion hy which communities Having a higher per- 
centage of hterac> arc included as ‘backward’, while tliosc 
having a lower j>eiccntage aie cxduded, or 

(in) an order which da:>sifies as many as 95^0 of the i:x>pulation 
as backward, thereby benefilting classes other than soaally and 
educationally backward classes,' or 

(iv) an order which reserves a fixed percentage of scats for each 
of three classes — Scheduled Cistss, Scheduled Tribes and 


5. Balaji v State of Mysore, A 1963 S.C 649 (ses). 

6. OhiridekM V. State of Hywe, A. 19M SC 1«23 {UtT)* 

7. JBamMtIm v. State ofMywe, A Mya, 
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other Backward Classes and then *j)rovides that* case any 
s^t reserved fdr the Scheduled Castes or the Scheduled 
Tribes remain unfilled, the t^ame shall be filled by candidates 
of other Backward cla»-ses''— on the ground that the latter 
provision was in^excoss of the rcquireinenis for advancement 
of the Backward Classes and infringed upon the rights oi the 
rest of the citizens under cl. H).* 

8. The Court can interfere where the j)rovision made by the State 
under Art. 15 (4) does not, in fad. bdicfit the backward clashes specified 
by the State , e fj , where the impugned older divides the backward classes 
into gioups wdth a diffcient penentage of TC^ervation for each group and 
each gnnii> contains member*' other than really backwaid classes, as a result 
of w'hich the really h.ickuard Ha within a grfui\> would ne\er have the 
benefit of the reservation, being unable to coinjctc with (he comparatively 
forward classes includerl within that group. 

9. The Court can also interfere where the rc'-crvation for backw^ard 
clas.scs is s(> exccssi»e that the national interests are likeh to be jeopardised 
by rea-on of overl^'wiking considerations of merit an<l efficietirv.'^^ 

10. fUit the Court cannot interfere merely on the ground — 

fa'l that thejli''t projMivd bs* the Stale is pof cxliaustive of all the 
backward classes in ilu Stated'" or 

(t ) that the classification can be made according 1o other criteria, pro- 
vided the criterion adopted h\ the Slate i" reasonably related to 
the ol)jccl (»f making piovision for the advancement of socially 
and educalionaMv backward classes,''^ 

Arts. IS (4) and 29 (2)* Sec under Xtt 29 (2), 


16. (1) There shall he equality of opportunity for all citizens in 

matters relating to employment or appointment 
oppor- office under the State. 

(2) No citizen shall, on grounds only of 
religion, race, caste, sex, descent, place of birth, 
residemre or any of them, ^ ineHgibIc for, or discriminated against in 
respect of, any empIo 3 ntttent or office under the State. 


Equality of 
(unity in matfors 
public employment 


of 


(3) Nothing in this article shall prevent Parliament from making 
any law prescribing, in regard to a class or classes of employment or 
appointment to an office muter the (.frvnimetif r'f, or miv heal or other 
atithorU\ le'fthut, a State or Ihi^ »h terr tor\\ retju rraient as to rc'^idertce 
that State or hnion teffitorv'^' prior to ''itch cu'jOov incut or appoint- 
ment. 


(4) Nothing in this article shall prevent the State from making 
any provision for the reservation of apivointments or posts in favour 
ef any backward class of citizens which, in the opmion of tl» State, 
is not adequately represented in the services under the State. 

(5) Nothing in this Article shall affect the^ operation^ of any law 
which provides tiuit the incundbent of an office in connection with the 


8. ParthU V. State of Mysore, A. 1961 220 

9. R^zhUfamOu v. State of 4, P.. A. 1958 A P. 129 

10. yRamakfishna v. State of Mysore, k I960 Mys. 338 

n. V. State of Mysore, A. 1963 SC 649 _ 

12. The itsfidsed words were substituted by the Constitution 
msM) Act, 1966, 


(Sev'enth Amend- 
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aftin of any rdigioo* or denominatioiial institiition or my mendber 
of tlie govenung bmy tliereof tiiaU be a person profeMing a particular 
ndigioo or b^ottging to a particular denomination. 

Ammdtnent.— The italicised words in d. (3) were substituted to the words “under 
any State that State", by the Constitution (Seventh Amendment) Act, 1956. 

Scope of Article 16. 

1. Clati'^es ( 1 ) and (2) of tilt's Article fitiannitee eqaalUy of opportunity 
to all citi/ens in the matter of appointment to any office or of any other 
emploiment, ttttdcr the State. 01au<-e.s (3)-(s‘i’), howeier, lay down several 
exct'iNioiis to the above rule of eijual opportunity. The«c are: — 

(/) Though any citiren of India, irrespective of his residence, is eligible 
for anv office or emflovniont under the (lovernment of Tnrlia fCl. (2)], 
resilience mav he laid down as a condition for particular classes of employ- 
ment under a State or any local authority therein, hv an Art of Parliament 
in that behalf fcl. (3)]. 

(it) The State fas defined in .Article 121 may reserve anv post or 
appointment in favour of' any hacknanl cla'-s of citizens who. in the opinion 
of the State, arc not ailonu.atelv rcprcscnteil in the sendees umlcr the State 
ICl. (4)1. ■ . 

(Hi) Office*? connecte*'! with religious or ilenorninational institutions to 
a 'particular (lenornination fcl. fS)], 

2. Cl only f^ermitv re*?ervati^>n for rla^^c^ of citi7en*^' 

who are not, in the opinion of the S(a*e. a(le<iiutely ^eI>rc'^e^te(1 in the ser- 
vices of the State. It not permit reservation for any person ■who does 
not beloncr to the catopory of harkwani <1asse«* nor doe*- it enable the 
State to reserve posts on rnmniuttal lines.” A distrilmtion of amongst 

cnn^viunitie^ af'Conlinp to a fixed latio or ouota ; or a provis^m for direct 
recruitment of person^* 'to remove communal distant v” infringes els rfl 
and r2) of Art, 16. 

CL (1): ^Equality of opportunity*. 

1, Art 16 floes not mean tint Gewernment are not. 1il f' other emtiloy- 
ers, entitleil to pick and choose from amongst a number of caTnl 5 »l» 1 e>; oflfer- 
inp them elves for mtNovmcHf under the Ciovernment.''* Tt is also open 
to the arpf'mtin<^ auth<'ritv to Viv down s'ndi preref|uis^te conditions of 
.service as would t e conducive to pTot>er discinllne amongst Government 
servants 

2. Art’-. 14. IS and 16 form par<^ ^»f the same const itutional cf>de of 
guarantees and supotement earli < *her.” Tr» other words, \rt. 16 is onlv 
an instance of the anplicalirm of the petwial nde of equalilv laid dfvvn in 
Art. 14 aT)d b should be construed as sneh. Hence, — 

(^) Guards and ‘Road-S’de Station-inaMers being two d’stjuct and 
separate classes a notification wdiich prescribes a s<^arate channel of promo- 
tion for Guarrls to higher pmde Station-masters cannot be challenged as 
contravening Art. 16 

fb) For the same reason, the selective test adopted !)v the Government 
shall be violative of Art. 16 if there is no relevant connection between the 

13. Venkatofamna v. State of Madras, A. 1951 SC. 229: (1950-51) C.C 37. 

14. State af /. A K. v. Jajtm Nath, A, im J. A, K. 14. 

15. BanarsidarV. State of U. P , (1956, S,C.R 357 (.W-2). 

W, Generali Manager v. Jfangachari, A. 1962 S.C. (41). 

17^ Jmffa Station Maeteed Association v Cmral Manager, A. 1900 S.C 384, 
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test and the efficient jicrfurniance of the duties and obligations of the parti- 
cular office.’® 

^Exnplojrment or appointment to an office under the State*. 

1, The word ‘employnieAt* is to be read cjusdem generis with the word 
'appointment' and in relation to the expression 'under the State'. These 
words denote that the Artide has no a^ppliontion unle‘-s there is a relationship 
of employer and omi lo>ec’'’-''*'^ or an cleu ent of ^uhoi dination to the Stale or 
local authority, referred to in tl ^3). The Article has, therefore, no ai>pH- 
ention in the matter o^' election of a Municipal C(/undillor v/ho cannot l>e sai<l 
to be subordinate to the local authontv.^-’^^ Similar Iv, it cannot jK)Ssiblv apply 
to the admission of students to a State maintained oi auled institution’'^ or 
to the engagement of contirutois for llie sujiplv of luxkK for a pi ice 

2. Tint, subject to the above, the words ‘enipIoMuent’ ami 'appointment' 
connote two different conceptiiiiis. While 'appointment' re^cr^ to appoint- 

t, ment to an 'riffice* and llierefore ini'tdies the conrejition of tenure, duration, 
emolument^, and duties and ^►hHgrilion’'. fixed h\ law or ''onie rule having 
the force of law\ these clonients are ah'^ent tn the case of 'employment' 
which means a contract for lem]>oran t>ur|<»so. r , the engagement of 
lalxuircrs ar professional experts M bilateral contracts.’® But the word 
'emplovnient' in^Ait. 16 (1 ) is not wide enough to include rontra^’ts which 
involve no element of service, eg, contracts for the supph (A goods to 
Goveram ot f^or a price 

^Matters relating to employment or appointment*. 

Tlie^e wonls have been held’^ to be wide enough to include all matters 
in relation to ei-plcnment hoth prUir and mhsequent, such as the initial 
appointment, the crmdilions of service pertaining to the office to which the 
app<#intment is mode, eg, s,dar\, peiiodical increments, promotion, terms 
of leave, graluitv, 'pemi<in, age ot sui^erannuation ’’’ 

Equality in the matter of appointment. 

1 Wliat Art 16 (I"! guarantee'' is an equal ot>p<)rtunity lo all citizens 
to apply f(»r empVnment undei the State’*’ It exten 1^ not onK to appoint- 
ments to the organise<I [>ublic services and ex-cadre ^ 0 '^lh held under con- 
tractual terms but even to cust<»niarv village offices to which appointments are 
made bv the State and the office'^ are held uivlcr the State It also extends 
to all *cmplovment’ under llio State wheie thete is no question of appoint- 
ment to an office, provide^! there is a relationship of ernplov'er and employee 
and a# element of suhontiualion to the State Tt would not. accordingly, 
extend lo contrails foi <?upplv of givnls to the riovcmment 

2 The right guaianteed ]>v ^rl. 16 (H includes — 

(a) The right t*i make an Ql'f^hratiofi for any post under the ('lOvern- 

ment 

n>> Art. 16 fl'i further gu, rnntce'^ a right to *• Ciuiorfcrci/ Vi the 
merits for the fxvst for which an anplication has been made’®,’’ 

18. Sukhnandan v. af Bihar, A 1957 Pat 617. 

19-25 Achutan v State of Kerala, A. 1959 SC 490 (4^2), 

1-14. Datiatrava v. State of Bomhav, A 19ia Bom 311. 

15. Offi Ptaka»h v. The State A. 1%1 T\w\ 93 « 

16. Sakknandon v State of Bihar ^ A 1957 Pat 617. 

17. Centred Manafer v. Paniachari, A 1962 SC 36 (40^2). 

18. Krfnkna Chamber v Cm€ra2 Tracts Or ionisation, A. 1962 SC 602 t(>0t)‘ 

fl968) 3 187. 

19 Poma Paa V. State of A. F., A. 1961 SC. 564 (STO). 

». Aelmtkm v. State of Kertda, A. 1959 SC. 490 (4P2), 
it Pi(k Court V. Amid Kumar. A. 1962 S.C 1704. 
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This guarantee Is violated where the Government imposes an a^^ry 
ban upon the appointment or re appointment^*-^* of a particular indmdual, 
in the sense that e\*en though he applies for a post, his application will not 
be Considered on the merits, and such has no relation to his suitability for 
the appointment to that post,^**-** It is immaterial whether such arbitraty 
ban is imposed for the puriH>''e^ of initial ap^pointment or is imposed at the 
termination of an appointment 

3. Tf the State la\s duvin the conditions or qualifications for appoint- 
ment to a post nr to enfphyint^tu under the State, in general, such conditions 
must he applicnhle to nil (subject, of cotir^ie, to the exception^ 

s^H*eified in ds (3^ i5) of Alt 16). 

4. llie conditions or re*7Utsiies laid down hy the State for employment 

must h:<\e a rchuion to the suitnbiUtj' for a post or for employ- 

ment in Mk pnhlic ’•eivice in general eg., in the interests of discipline.** 

A The lest or condition ad<^pted bv the Government will be \iolative of 
Art. 16 if there is no ie!e\ant connection h< tween the test prescribed and 
the infiTe^ls of the public service^* Thus— 

I a) It has been held tliat the following are not relevant considerations 
for nreferiing a renun for af>[xjintnK*nt oi pp'motion to the exclusion of 
others : 

That he has been a <^tifFereri *^ 

(b) Siniilatly. it is not legitimate to exclude a person merely for his 
political \icw not associated with any illegal conduct^ 

B f>n the olhei hand, the follnwhng has l)een held to be a relevant 
condili<;n winch niav he tmT>o-»ed without \iolaling Arts 14-16: 

Knov lc<lge of the Stale language in the case of a State .service.* 

5. But — 

(n’t Wh.it Xrl 1o • 1 ) guarantee^ is an equalilv of opportunity and not 
any rieht to be aijiointol to the ^xist for witich he applies* or any other 
post under the State. 

Hence, 

(/i E\en after a candidate has ]>asserl (he tests or requisites for ap- 
pointment to a particular post, ('fovernment may refu'^e to apipoint him 
on anv ground \'hich has <i reasonable relation to such appointment, eg,, 
the antecedents o** chara^lei of tlie candidate^ * 

This floes not mean that where a candidate challenges the action of 
the Government tf> exclude him as arl)itrar) and discriminatory, the Govern- 
ment has nf> obligation to flisclose the reasons for such exclusion or to 
show that the exclusion has not been aibitrary, bv a proper averment.* 

22. Bannr-ida^ V S^tute 0\ V F (1955) SCR .W {361), 

23. Cf Pandurangaro m, A. P P, S C. A. 1963 SC. 2C€ (272^ (1^3) 1 S.CR 
707 

24 Cf. S^hnandon v 5We of JSihar, A, 1957 Pat 617. 

25 Cf Ravindra v State. A 1%1 All. 361. 

1. Bafakatiafi v. Union of India, A 1%8 S.C 232 (238). 

2. Rafihinndha v State of Ottssa, A 1955 Orisaa 113. fit w to be noted, how- 
ever I hat the condition of re^idenef*, unleaa impo»&d by Parliament, undtf Art 
16 (3). will be voidj. 

3. KHshm CHondia v Central Traetpr Organisathn, A. 1962 S,C. 602 (604) : 
fl962> 3 S.aR. 187. 

4. Sadanandan v State of Kerala, A. 196S Kcr. 59. 

5. J^dfodkyaya V. State of Mysore, A. 1961 Mv» 247. 
ft ttaghuttadka v* SMe of Oriesa, A. 1965 CWsaa 113. 
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(U) Nor is there any obligation upon the GovemmerA, after having 
prescribed an open competition, to appoint the candidate who has stood 
first at such test, for, Art. 16 ( 1 ) does not take away {tom the Government to 
pick and choose from amongst a number of laiididates, which c\cry emplo>er 
has-’ There will be a violation of the Article only if the choice of the 
inferior candidate is prouiiHeu b> ii relevant oi extraneous considerations, 
or the man at tlic top has not been consideicd at all,'" or the lelevant Rule 
gives an arbitrary power to appoint any candidate v\honi 'it considers suit- 
able* for the post or cadre, njnoring the <launs of taiididatts successful at 
the ojpcii competition.® 

(b) The equality of oj^poitunit) gUruantcetl \j\ Art lt> (1} need not 
be an absolute equality.^® 

It docs not prohibit the puscnplion of }cau)nnhlc rule^ or ^election to 
an) employment oi apjxnnlinenl to an} otfin ' li opcm to the Jppomt- 
^ mg authotit} to lay down *^uch j/rercquisite conditions foi appointment as 
would be conduene to elfKieiuj of or proper dio< I'jjlinc ainoiig"! (jkivern- 
ment servants/ 

Just as (io\eriiiiient iiu> make it i coiid Uon tluii onl} thu>c who had 
a satistactor\ iccord in the past wouM he (onsuicud K^r pioinotion, 
it IS open to Go\etninenl to la\ down tliaf on)} tlK>'^c pari Mru who 

had been ameiiaCle to pio[c‘r di^ciphm durin ,4 lieu einplojment 

<iliould In vOn idered eligible foi ti])iK;intiiient on a jieiniancnt ba^ia 'I here 
IS no denial (d equal < pinjituiii!} iinol td in such choue in the matter of 
recruitment.’ 

(r) Art 16 (1) doCfr not hai the ret nnlmtni of temixjiar} cm|'lo>ecs 
on special tc^'ms >} cunlra<t 

(rf) E/jualit} oi opinnluniu m thi inatiei oi aiVomimcnl can be 
predicated onl) as lK*t\\M*n per-^ons who an •-edang the sune en ploMuent 
It V ill, for example, make no sen-e to ^av that bet lUse toi t ■‘qiUamcnt as 
proles^ois of colleges a liighei uni\ersit\ degue is nquned thin or entplo}- 
inent as school tcathet'^, eqiialih o" opiioitunits is bcmi denied " 

0 Where lecuiitment to a himcc ui ceilain po i> is f uni dirtcTcnt 
Miurces, rf7, <hrect retiintincnt and promoiion rnMii lowci po-fs, n would 
be fot (Ik CKweinmcnt to dctciinnic, ln\ing rcvaid lo the uquntinents 
and needs ol a pirticulai post whic ntio, as l/clwctn the diltueiiL source", 
would be adcciU4ite an<l e<jintabl< ^ I nless the ratio is so umea^onable a^ 
to ammml to a discnnnn ilion, it i> not jfossiblc toi the Court to strike it dowm 
or suggest a different ratio ' 

Whether ^appointment’ includes promotion. 

1 It is now settled' tliat Ju woid u'’pI)\PKnl or appoinlment* 
are wide enough to include the mattci oi pioiuoimn, imludin^ pioinotion to 
selection jiosts/® 

2. Ilut Art 16 il) will be mliuigcd onh if equality ot opportunitv 
for promotion is denied to Government senants holding diiicrcnt iKi’^ts 

7. Banarstdas v State of L\ P (1^)56) SCR 357, 

8, High CoUft V Amalhitnai, A l^b2 SC 1704 {1711), 

af Mysoie \ Javaram A 1938 sC 340 (3 AS). 

10 General Manager v Hangachart \ 1902 S-C 36 

11. Sathk V. Vmtm oj Indta, A 195.i SC 2^. , ^ fLr ^ 

la AlUlndia Statum Masters Ass^aeiatlan v Genital Manager, A 19s0 SC 304 

18. Gwind V. Chkf Cantrolkr, A- 1967 SC. 839 (SiS). 
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m the jame grtfde»“» ot lateffratcd grade consisting of recruits from 
^fierent wurces absorbed into one cadre.^" 

3. It does not piohiUt the creation of dt£feieut giades m the govern- 
ment service.** 

t 

4. It lb competent for tlie Slate to ckbbiiy the eniplo>ecb for purfposes 
of prouKjtion * in buch a the Court can interfeie only if the differ- 
enceb between the two groups of leciuits are not suihcient to give any 
preference to one against the otliei, oi, in oUiei words, there ib no reason- 
able nexLb between bueh Jitterencc-^ and tlie natuie of the oUice or oftices 
to which leciuitment is being made ^ 

5. ^*ol doe^ the aiticlc prevent the Covet nment from ia>ing conditions 
of ef&cKiK>^** or otlier quahhcatioiib loi secuuiig the best beivicc/® for 
being eligible ior iiomotion, including geneial academic qualifacatioiib even 
where the post is techiiKal 

6. Jubt as Gov eminent nu} mAe it a condition that onl> tliose who 
had a balistaclor) lecord in the would be considered tor piouiotion, so 
u IS open to Cov eminent to la^ d^nvii dial oiil^ those paitlime servants 
\>ho had been amenable to propei discipline during then pait time employ- 
ment should be considere<l eligible tor aptoinliuenl on a ♦[fennanent basis. 
There in no denial of equal opjHjituintv involved m sucl? clioice in the 
matter of recruitment. 

7. Mere senioiit) in the Gradation does not give an> to 

be promoted to a sdectiun giade or selection iH>bt where inoniotion is to be 
made on tlic basis ot meiit .md bcnioni) would count onl} it the inetUs of 
two officers are equal Otherwise, in tlie matter of promotion to a selection 
grade or post, the scnioi otticer cannot conilpuin ot violation ot Art 16 if 
onl> his case ha'* been con^idcud along with the olhtt eligible candidates 

The position, however, will be ditteTcnt wlierc, under the relevant 
statutoiv rules a junioi ottieu, on ai>i>ojnliiienl. aequirc> a right to be 
promoted to a higher post b\ rncig senioritv V 

8. Where an employee is supeiseded on the grounU of adverse 
remarks in his contidential repuii, u < iniiot be held to be discimunatory 
merely because such remarks had not been coinrnunn.atcd to the Petitioner, 
unless there is an inlentiuiial or ]mri»osciul Uis^.unnnation.'^'^ 


FixaUon of seniority and pay. 

The protection ol Ait l(i il) extends also to the matter of fijpation 
of seniority, for purixises of promotion-^ ete , of emplovces within the same 
ca<lre Thus, — 

I Where the ea(lr< consist{> of persons recruited or promoted from 
tlie same source, their semonlj inter se should be governed by the peiiod 
of continuous apixnntnn nt in or promotion to tlie giade in respect of 
which the seniontv to be hxed* In such a ease, the introduction of the 


14. Kishort V Union of India, A SC. 1159 

15 EleUrutty Bd v Mohan Lai A, 1967 SC 1857 {1661). 

16 Roohan Lai v Union of India, A 1967 SC 1889 (1693) 

17. Govfnd V Chuf CotiiroUer. A 1967 SC 639 (842) 

19 Rudraradhya v SlaU of Mysore, A 1961 Mys. 247 (262). 

20. State of Mysore V hJarasing Rao, A 1966 $,C 349 

21 Saksena V Union of India, A. 1968 S C 754 (769») 

22 Sant Ram v State of Rajasthan, A. 1957 SC 1910 (1914^) 

23. Wadhwa V Union of India, A 1964 S.C 598. 

24. Prakash v. Orf <6 Natural Gas Commsu, (M67) SC IW.P 293/66, d. 22A671. 

25. Merpyn V, CoUactof of Cngtsms, A. 196T SC 52 (56), 
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'carry-forward' rule, by which a certaiti quota is fixed annually (or a certain 
class of persons and it is carried forward from year to year, would offend 
against Art. 16 (1).' In short, all persons selected on the same footing 
should be treated equally.^ 

11. But where the cadre consists of persons recruited from different 
sources, e.g., direct recruits and promolees, there is no violation of Art- 
16 (.1) if tlie seniority is fixed by rotahon as between the two sources, be- 
cause the recruits are already divided into two classes from the time of 
tJicir recruitment,**^, * 

But no (liscnrninatiou is permissible after recruits from different 
aouices have omc been integrated into one grade or ser\'ice.' 

Hi. But vriieilicr the dassitkation is reasonable or not will depend 
uiK)!! the circiunstance-i of each case,* existing at the lime of recruitment.* 
liven where the ditfeiential treatment is tounded on the fact that the 
Ie^^uil^ belong to tv\o dirterenl groups oi classes, i. the differences !)etween 
tne two gioups are not to give any pieierential treatment to one 

group or there is no reasonable nexus between such tlifrerences and the 
iccruUmenI, die Court may strike a down as \iolalive oi Art. 16 (1);^^ 
the huulen, oi coui^e. is upon the [art) attacking the classihcalion to show 
tliat ii Is unreasonable.* "1 hus, wdicre certain [iei'^ons were promoted on an 
ad lioc basis [eiuliii^i; selection b> the J^iblu ber\jce Commission, they can- 
not uaim V 'j* referential treatment b) virtue of siah [ToMoiion alone.* 

I\. Mere seuionly lu the (iradatiun last does not confer any right 
oil <i jier'.un to l>e [iiomoted to .selection poMs, to which piomotion is made 
on llu basis ot senionl) cum meiit/ except wiieie — 

t^i; the meri s v. the otlicers couceined arc equal and iKi othci criterion 
is available/ or 

(li) there is a statutory right.' 

\. Tlie foiegoing piinciple.s have been aj^iilied to the matter of dif- 
fcrail scales of ’i>ay,'’ 


Whether ^appointment’ includes termination of service. 

1 . 5>iiice General Manager \, Kangathari,^' il is settled that the words 
‘maUers relating to enijJlo}meni' ‘‘must uidiule all matters in relation to 
employment Kdli prior and subsequenr, including the lerin.s and conditions 
ol service and sucii mallei s as the age of su[)erannuation. 

2. Tlie nile that cnipio)rient undci the Slate is held at pleasure does 

not inihtale against the apidiialion of Ait. 16 ) to the nutter of tennina- 

tion Oi* such cmplojmcnt where there has been an arluirary discrimination 
in tcruiinating the scr\ices of a [xirticular emi>lo\ee/'‘-'*' s'l), on the ground 
that he has a particular colour or height, or that he belongs to another 

1. Devadasan v. Union o) India, A. 1964 SC, 179. 

2. Goidnd V. Chiel Controller, A. 1967 S.C 639. 

3. Roshnn Lai v. Uman of India, A. 1967 S.C. 1567. 

4. Sant Kam v. State of Rajasthan, A. 1967 SC. 1910. 

5. Cf, State of Mysore v. Btdkiry, A. 1965 S.C. 868 Wadhwa v. Union of 

India, A. 1964 S.C, 588. , 

6. Vnikat V. State of Rajastkan, (1967> S.C.yC.A. 274/67, d. 5.4.67. 

7-15 Generat Manager v. Rangackari, A. 1%2 S.C. 36 [40-41). 

16. Kunf Behari v. Union of India, A. 1963 S.C. 518 

17. Pandterang v. Union of India, A V.59 Bom. 134. iThis proposition ^ 
assuined to be correct, on appeal, in Union of India v, Fandurang, A. 1962 

SC6aO(6?2)|. 
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State'* or on^the ground that he should uiake room for 'political suQ^erersV* 
— which are whoUy irrelevant to the requirements* of the service. 

But tlie fact that an employee has been retrenched on the ground that 
he has been detained under the law of preventive detention** or is engaged 
in ‘subversive activities’** is not an arbitt^ary or discriminatory ground 
unless it IS shown that those who are retained are similarly situated.** 

3. Where a temporary employee is retrenched owing to the abolition 
of one of several temporary posts of the same kind, qualifications, length 
of service aiul the like of those holding similar temporary ^sts may be 
relevant in considering whether there has been discrimination against the 
particular employee. He may, accordir^ly, complain of discrimination, if 
a person junior to him is retained, while he is retrenched.** 

When, however, the servic* of a tcnqxirary servant are dispensed with 
on the ground that his work or conduct is unsatisfactory, he cannot com- 
plain of discrimination merely because persons junior to him or less qualified 
than him liave been retained.**- 

4. There is nothing in Art. 16 to 'prohibit the classification of Gkivem- 
inent servants into temporary and permanent servants and to provide for a 
different mode ofi termination of service for the former class, e g,, by service 
of a notice.** 

5. Art. 16 (2) would invalidate a law or a rule or an order** if it 
authorises discrimination in tlie matter of appointment under the State on 
any of the grounds specified therein, e.g., licscent,*'' caste,** or religion even 
tiiough it professes to make a reservation in tlie interests of the backward 
classes.** 

^Office under the Stat^. 

Tlie ordinary meaning of tlicse words in Art. 16(1) is not to be cut 
down by anything in Part Xl\* of the Constitution.*-* It would comprise 
any office to which a'piwintment is made by the State* and w^hich is subject 
to the disciplinary’ control of the Stale, including hereditary offices which 
had their origin in custom, even tliOugh such office may not lie a ‘civil post’ 
within the meaning of Art. 310 )•* 

Scope of CL (2). 

Tliis clause emphatically bnng,< out in a negative form what is guaran- 
teed affirmatively by cl. (1). It prohibit.s discrimination on certain grounds 
and thus assures the effective cnforceuieiU of the right of equality' of oppor- 
tunity guaranteed by cl. ( 1 ) . The w ords ‘in respect of any employment' 
used in cl. (2) must, therefore, include all "matters relating to employ- 
ment” as sjpecined in cl. (1).* • 

The scope of cl. (2) is thus co-extensive with that of cl. (1). 

‘Only*. 

If the discrimination is on any ground other than those .specified in 

19. Jamktttttnan v. State of A. P„ A. 1959. 

20. Union of India v. Pamurang, A. 1962 S.C. 630. 

21. Bakdeotiah v. Unton of India, 19^ S.C. 232 (236), 

22. Ckampaklal v. Union of India, A. 1961 S.C. 1854 (I860). 

23. Venkatarantana v. Stale of Madras, A. If^l S.C. 2^. 

24. Rama Rao v. State of A. P., A. 1961 SC 565 (573). 

25. Venkmaramana V. Stale of Madras, A. 1951 S.C. 229. 

1. Sukhrmdan v. State of Biker, A. 1967 P»t. 617. 

2. Satisk V. Vmon of Indsa. A. 19^ S.C 250. , 

3. Vmon of India v. More, A, 1962 S.C. 630. 

‘ 4. Vanttelka v. State of A. P., 1961 S.C. 564 (569): (1961) 2 S.C.R 931. 

5. Ramafipe V. Sanfaptm. (1959) S.CJ1. 1167. 

6L Gesmm itsmeter v. Rantaeken, A. 1902 S.C« 36 (41). 
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this clause, it is not hit hy it, c.g., a condition in the rules for recruitment 
to the State Judiciary that the candidates must be Advocates practising in 
the State^ 


Descent*. 

An Act providing for the appointment to an office under the State 
(viz., that of a village muiisif) has been set aside as being di-scriminatory 
on the ground of 'descent' only inasmuch as it directed that the person con- 
•sidcred be-st qualified from “among the familj of the last holder of the 
office" should be selected, thereby debarring other citizens from the oppor- 
tunity of being afppointed to the office * An> Custom contrary to Art. 
16 (1) would l»e void.® 


Scope of Clause (4): Reservation for backward classes. 

1. Clause ('4) is in the nature of an exoqrtion to clauses (1) ami f2).* 

2. Clause (A) hfiwever, docs not cover the entire field covered by 

clauses Some of the matters relating to employment in respect ofi 

which equality of oi^ijortunitv has l>een guaranteed hv clauses (H and (2) 
do not fall uithin the mischief of the exception clause f4) Thus» as 
regards the conditions of service relating to emplo\ment such as salary, 
increment, gratuih, pension and age of superannuation, there can be no 
exedptio’ e cn in regard to the backw^ard classes of citizens The only 
matter which chiUM** f4) covers is a provi-ion for the resen^atton of appoint- 
ments in favour of a hack\^a^d class of citizens.® 


3. Being an exception clause, clause (4) should be strictly construed 
and in a manne* th<il does not render the guarantee in clause fl) altogether 
nugatory or ^Ilusor^ Thus, in the interests of the backward class of citizens 
the State cannot reserve all the appfnntments under the State or even a 
majority of them,*-' 

In othet words, tin doctrine of equalitv of opportunity [cl fH] shall be 
rei'onciled in favour of backward <la se^ f^l t4^] in such a wav that the 
latter while serving the cause of backward classes shall not urr^asonably 
encraach i#|K>n the field of ef|uaHtv 

4. Ti follows that the Court will interfere where the percentage of 
reservation is not rra^^ivahlr, havtnc’ ngnrd to the employment opportunities 
of the general public to the cadre of service in cpicstion the population of 
the ontii^ State, the ^ttenglh of the diffcTont communities, the extent of 
their backvvnrdne''S and the like** 


S Art 16 (4) has .d^o to be inferpieted in the background of Art 


Tt follows that Art 16 (4^ an nmhlnui ^f>ro.nsioff confers a dis- 
cretionary jjower on the State to make ,i leservation <* appointments in 
favour of backw'anl classes of citizens which, in its opinion, is not ad- 
equately represented in the services of the State Tn short, it confers no 
constitutional right upon members of the l>ackward classes nor any corres- 


7* flhaktavaisalam v. P C., A. Andhra 14 « 

a V. StaU of 4. P., A \m SC 564: (1961) 2 SC.R 

9. CiWdf Manage V- Rangachari. A, 1962 ^.C. 26 (42). 

10- V. Union of India. A. 

IL Cofmat Mmafter v, ttangachm. A. 

12* TfHoktnatk v. State of /. dt K, A. 

IS-H Jtafendtan V. Union of Min, K 19W SC, SOT (572-3). 
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ponding duty upon the State to make reservations for them either at the 
stage of recruitment or at the stage of promotion. Prohibition of reserva- 
tion for ipromotion to the higher posts requiring a higher degree of efficiency 
would not. therefore, violate Art. 16 (4).*^ 

^Appointments or Posts’*. 

1, A question has arisen as to whether the word 'posts' refers to posts 
witliin the r^ular services under the State or to posts outside the regular 
services (which are known as ex-cadre posts V There are articles in the 
Constitution where the w'ord 'post’ means posts outside the regular services, 
eg. Art 310 H) or Art 311 (1).'^ The Madras High Court'* attributed 
the same meaning to the vvorri posls’ in Art. 16 (4) but the majority of 
the Supreme Gnirt in General Manogcr v Rafiqachari^^ has negatived that 
Madras view and has held that lx)lh words ‘api)olntmeuts* and ‘posts’ refer 
to the services in lespect o? which the State is of of inion that the backward 
class is not adequateh represented. 

2. But even then a contro\ersy remains as to whether both the w'ords 
'appointments’ anil 'fasts’ refer to the initial appointment or included what 
are known as ‘selection posts’ ie, posts to which appointment is made bv 
promotion from f ersons alread\ afipi)intcd to a service On this point 
Wanchoo T was of the view that l)olh the words -refer to the tntltal 
appointment and that while the w ord 'appointments’ ctnpowers the State to 
fix a certain percentage of initial appointments to the vacancies as thev arise, 
the word ‘posts’ em|»owers the State to tesen^e a certain f>ercentage of posts 
outside the total number of posts in the service in order to achieve a quicker 
result of making the representation of (he backward clas‘.es adequate in the 
service as a whole But a majoritv' of three (Gaiendragadkar. Saikar and 
Das Gupta |J held that the vv^ord 'posts' was inserted in order to provide 
for the reservation of selection posts so that clause (4) would enable the 
State not onlv to reserve of the low^er grade but Also posts to which 
appointment is made bv selection on the basis of merit ** 

^Backward class’. 

1. Tw'o conditions'’* are nocessarv to attract cl ('4') of thi*' Article 
fi) a class of citirens v\ho are backward soc5.a11\ and educationallv (ii") 
the said class is not adequateh represented in the services undei the State. 
Economic con<litions and c^icupntion w'ere factors to be taken into considera- 
tion in determininrr social nackwanlness; caste mav also be a relevant con- 
sideration but could not be sole or dominant test fhr this purposg®** 

2 \\ hile the ^tate has nece*-sirilv' to ascertain wdiether a pirtinilar 

class of citizens are hackw nrd or i >t, it has not the final sa\ on the question ; 

1*5 Balafi v State oj Mysore, \ 1963 SC (>49 

16 Ceneral Maraepr v Rani^acharl A, 1962 SC 36 {4? 45) 

17 Rangachari v Cpneral A 1961 Mad 35 

18. The Author submits that prima farie, the word ’pr»«ts* in Art 16 Ml h used 
in the same sense as In Art .310, 311 or 335 and refer to ixists outside the ser- 
vice On this twin! the Author is inclined to aiBree with Avvan^ 1. It ia 
further submitted that the argument that the inadequacy of lepresentation in a 
particular service cannot reasonably be supposed to be balanced bv appoint- 
ment to a post outside that aervire is not an insurmountable barrier to the 
construction suevetted bv die Madraa High Court as well as bv Ayyangar 1. 
in M much as clause (4) of Art 16 speaks of "not ad^uatelv represented 
In tine sennm under the State" and takes the representation of the badmrd 
classes with reference to ffie State as a whole including paitloJlar servifes 
as a part tbereof instead erf confiidiur its attentilon to particular serviow 
meaoBctive of the questfeat of the Stats a« a whde 
la V. SMf o^f. A ir„ A 1967 SC IMS (im), 

2a Ct^rfOtklm V. S/ofe e/ Wysore, A 1964 SC 1623! fl9M) 4 SCR, 36^ 
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it IS a justiciable issue.'® While ordinarily a Court may accept the decision 
of the Stale in tfiat regard, it may be struck down if that decision is base<l 
on irrelevant considerations,’® or constitutes an abuse of the power.'® 

3. As to whether a particular class is adcH:}uately represented in the 
services under the Slate, the opinion of the State may be accepted by the 
Court as final, except where there is an abuse of jx)wer.'® 

4. Tlie Scheduled Castes nml Tribes obviously come under this class.®' 

Trovisioti’. 

TTiis wonl, read with the Avord ‘Slate’, cannot mean ^jrovision by the 
Ivegislature onlv. Dn the other hand, it i* an enril^ling pUivisJon and it is 
not obligalorv for the (jovoniment to make any nucIi provisu>n.®® 


Arts. 16 (4) and 33S. 

^ While ck (4) is apparently without anv limitation upon the power of 
reservation conferred bv it, it has to lie re “I tfifMher with Art 335 which 
enioins that in takinir into entisidenation the clauus of the members of the 
Sche<Iule<l C.^stos and Schc<luled Tribes in the m iVing of aj>p<>intmcnts in 
connection with the affairs of the Uniem or a Stati* the j r^licv of the State 
should bo cnnsisirnt with '‘the irnintcnance of efficiency of adnu ni^^t ration '® 

Art9. 14 and 16. 

1, Art. 16 is only an incident of tfie general concept of equality 

enshrined in Art. 14, in the matter ap|X)intn»ent and promotion®® Tl 
follows, iherefoie, that a rea^^onalde classification of employees is permis- 
sible under Art 16, and that the o<mar!lv ernrantecd bv Art 16 fl'i is only 
♦an equ^ality member's of the wwc cla^s of tmplo\ces.®®-®® 

2 Art. 16 thus nermits of a i lis-ificalion between — 

(i) direct recruits and prou ^»n'Os,'-® and ‘special recruits’® 

{'ii'l higher and inferior cl,isx/w or grades in the s-inie sciwico calling 
for different degrees of efficienca' and rc'^ponsibilitv.®®-®® 

fiii^ Kmplovecs of the Railway 'ud empIo\ee'^ r>f the Central Set're- 
tariat.®® "" fe'" 

3 fsuch classifiration v ouhl. however, lie uncon->titiitlonal — 

If no guide offered bv the relevant pnnision which lea\es to 
the Goa eminent or an executive offiv cr tlic power to select anv ‘suitble' 
person to a'* lugluM cader, thu'*- giving them an .arbitrary power of patron- 
age/ ^ 

2. The ^pro\ isioiis in Nit" 1 1 and 16 arc supplementarA’' to each other® 

and have. thcre‘’ore, lo ind together.^* Hence, reservation of appoint- 
ments for member^ of backward « r.Minr)t 1 m‘ said to be AiolntiA^e of 
Art. 14. !)erausi» that pn»v^<led in .\rt 16 Rut die two provisions 

must he read foyether Tf, ^heu fnte the rc’^eivation is so excessiA’e as 
practically to deny .a reuondde opfn»’*ninitv of emphumen’ to members of 
other communities if v ouM be i ((»ntmvendon of \rt. ii/ 


21. Rapff 4 »rhari v. Gcnn/il Manager ^ 1061 35 • Devaraiiah v. Padmamia, 

A. 1<I58 Mvs. 64: v A F PS C A Wr AP 353 

/Tettfed V Sfn^r nf Afv^err, A. Mv's t?0 ('*i. ?S) 

Raicftdrnn v of India. A. 1963 507 (.HI) 

Staff of Mvwe v, Nara^ngha Fan. \ 1%8 S.C 3^9 {351). 

Mm*vn V. CoFfrfar of Customs, A 1967 SC 52 
raisingkani v Uman of India. A. 1967 SC 1427 

v. Vni<m of India, A. 1963 S C 751 (76/ V 
Statf of Mvtore v. /ayorm. A 1968 SG. 346 
GtntfS htanaifar V FauKai^ori. A. 1962 S.C. 36 (4t)~41)r 
D€p 0 ia$an v. tinian of Indian A. 1964 S.C. 179: (1964) 4 S.C.R. 680, 

»XX~10 
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Omrtitatioiiafitjr of laws in rdatioo to Art. 16: 

hKflaa Adadidstimtive Ser^ce (RcgtdaOon of Scnioilty) Roles, 1954: 

HM vdid.-K. 3 (3) {b).» 

Indiao Admiristnitive Service (Seiriority of ‘Special Recruits) R^^ttlatioiis, 1960: 

Held valid.— Reg. 3 (3)J 

Mysore Recmiiineat of Gazetted Probatiooers’ Rules, 1959: 

Held invalid.— Last para, of r. 9 (2) ^ 

Rajasthan Civil Service (Rationalisation of Pay Scales) Roles and Schedules 
(1956): 

Held valid.* 


17. '‘Untoucfaal^ty** is abolished and its practice in ai^ fotm is 
. 1 . • • r TT . V forbidden. The enforcement of any disability 
of Untouch- i^rising out of “Untouclubilitjr^ shall be an 
offence punishable in accordance with law. 


*In accordance with law*. 

Under the present Arlicle, read with Art. 35 (a) (Hi), Parliament has 
enacted the I’ntouchability (Offence*') Act, 1^55, which must be read along 
with the present Article. 

'Untoudutbility*. 

The word ‘untouchability’ has not. however, been defined by the Act 
just as there is no definition in the Constitution A Single Judge of the 
Myvore High Court’'’ has held that ‘untoiu hahilitv ’ in the Act refers to the 
social disabilities historically iiufjosed on ceitain c1as''es of people by reason 
of their birth in certain caste.-' and wouUl not include an instigation of social 
boycott by rea'-on of the conduct f(f certain persons. The word ‘Ilarijan’ 
prima facie refers to an untouchable 


-18. (1) No Htle^ not bmg a miKtury or 
Abolition of tiths. academic distinction, shall be conferred by the 
State. 

(2) No dtizen of India shall accept any title from any foreign State; 

(3) No person who is not a citizen of India diall, while he holds 
any office of profit or trust under the State, accept without the consent 
of tihe President any title from any foreign State. 

(4) No person holding any office of profit or trust nnderdhe State 
diall, without the consent of the President, accept any present, emolu- 
ment, or office of any kind from or mider any foreign State- 


19.” 


Protection of certain 
rMts n^arding freedom 
of qieech, etc. 


Riqht to Freedom 

(1) All citizens shall have the right — 

(a) to freedom of speech and ezpresMon; 

(b) to sutsemble peaceably and without arms; 

(c) to‘form stssociations or miem; 

(d) to move freely throaghoat the teriitury «t 
.Inffia; 


7. Sakeena V. Utrian of India, A. 1908 SC. 7S4 760). 

6. State of Mytare v. layatam. A. 1968 SG, 340 (349). 

9. ‘htenon V. State of tta^han, A 19M $.C. 81 (04). 

1ft, Amuntitoi V. Padmamat, k. 1^ ^ (39). 

tls. h atft ud hv ftie Omstitutioa Anmioment) Act, lS63r idth effect 
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(e) to rotide and ^tla in any part of tbe toritory of Intfia; 

(f) to acquire, luM and diepose of property; and 

{g) to practice any inrofessiiHi, or to carry on any occupation, 
trade or bueincM. 

» 

(2) hfothing in stab-clause (a) of clause (1) shall affect the operation 
of any existing Urw, or prevent the State front tnaking any Um, in so far as 
such law imposes reasonable restrictions on the exercise of the right conferred 
by the said sub clause in the interests of the sovereignty and integrity of 
India^* the security of the State, friendly relations with foreign SMes, 
public order, decency or morality, or in relation to contempt of court, 
defamation or incitement to an offence. 

(3) Nothing in sub-clause {h) of the said clause shall affect the opera- 
tion of any existing law in so far as it imiK>ses, or pre\ent the State from 
making any law imposing, in the intexests of the sovereignty and integrity 
ofUndia or^^ public order, reasonable restrictions on the excrci'-e of the right 
conferee! by the said sub -clause. 

(■/) Nothing in suh claine ic) ot the saiti clause shall affect tlie opera- 
tion of an) exi.sting Uv\ in so fai as it impo*'Cs, or'j>re\ent the State from 
making any law imi>using, in the interests of the sovereignty and integrity 
of Inaia or^^ public* order <jr morality, reasonable restrictions on the exer- 
cise of tire I ght confcrre<) b\ the said sub-clause. 

(5» Nothing m sub clauses id), {e) and { /) of the siid clause shall 
affect the operation of am existing law in so far a it imi>oscs, or prevent the 
State from making an^ law’ iini>osing, re;isonabIe icstrictioiis on the exercise 
of Jinjy of the rights t<jiiiene<l by the said sub clauses either in the interests 
of the general public or foi the ]>r<»tcLtion of the intere'^ts of any Scheduled 
I'ribe. 

(6) Nothing in sub-clause (g\ of the said clause shall affect the 
operation of any existing law in so far as it imposes, or prevent the 
State from making any law in: 4 X>sing, in the interests of die general 
public, reasonable restrictions on the exercise of the right conferred 
by the said sub-clause, and, in particular, nothing hi ihe said sub clause, 
shall affect the o^peraiion nf anv im siting lazo in so far a< it relates to, or 
preifcnt the State from makinn any law relating to . — 

(/) the professional or (tJutnal qualifications necessary for practising 
any profession m iarrying on any ociupafion^ trade or busi’ 
ness^ or 

{it) the carrying ow by tlo^' State, t»r by a corf nrafion owned or con- 
trolled by the Sta*r, of any fradt, lusine^s. industry or service, 
whether I ) the exilnsirn, tom/'Iele or partial, oj citizens or 
otherwise. 

Amendmeiits. 

f Clauses (2) and (6) of Ait were amended b\ s uf the Constitatioii 
(First Amciidfnetit) Act» 1951. 

(A) In cl (2), the changes effected were-- 

(i) Introduction of several new t^round's of le^tractton upon ilio freedom of speech, 
‘ (1) Friendly rclaticms with toeign States, (2) Public order, (3) Incilemeni to an 
offence. 

(it) Deletion of tbe ground ‘tends to overthrow the State’. 
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(m) Widening the scope of Uie expression relating to 'security of the Stated by 
substituting the words *'any matter which offends against or undermines the security 
of the State* by the words "in the interests of the security of the State”. 

(tr) Substitution of the words **libel, slander” by the word 'defamation*. 

(v) Insertion of the expression 'reasonable .restrictions*, to govern all the above 

grounds. j ^ ^ 

(vi) The foregoing changes were given retrospective cflfect, by the words— "(dian 
be deemed always to have been enacted in the following form”. 

(B) In cl. (6), a new ground of restriction upon Uie freedom of trade, profession 
etc. was introduced, vh., the canying on of a trade, bu.-dness industry or service, by 
the State or by a coiporaiion owned or controlled by the State. No law relating to 
such function bhall be void by rea:^ ol tlie fact that it ou.sts the private citizens from 
that tiade or industry, either partially or exclusively. 

This Amendment Act camt into iorce on lS-G-51. 

II. By the Constitution (Sixteenth Amendment) Act, 1963, whidi came into 
force on the 6ih October, 1963 Cls. (2), (3) and (4) have been amended in order to 
include the maintenance of tile sovereignty and integrity of India as a ground of 
restriction of the fundamental rights, of expre'^sion, asvsembly and ai»t>ociation, guaranteed 
by sub-cl--. (a) -(c) of Cl (1) a ol Art. 19. 

Object of Art 19 (1): A guarantee against State action. 

Art. 19 0) guarantees certain funclaniental riglits, subject to tlie power 
of the State to inifpobo restriction^ on the exercise ov tho'-e rights. The 
Article tv as thus intended to protect these rights against Siefe action other 
tlian in Uie legitimate exercise of its iK»wer to regulate pruale rights in the 
public interest. Violation of rights ot propt*rty hy individuals i.s not within 
the purview of the Article-^’'- 

Arts. 19, 21-22. 

1. The rights conienc<l hy Art. 19 are the ric;lit> of free men and 
a person whose personal libcitj has hceii taken away under a valid law 
of 'punitive (Art. 21) or prcventi\e u\rt. 22.) deteniion cannot complain 
of the infringement of any of the fundamental liidils under Art. 19.*'^'-“ 

<An citizens’. 

1. I'he rights confer: ed In Art. 1^> arc not available to any person 
who is not a ‘citizen of India*.*-* 

2. Hence, a \ ei>on cannot complain o? the infringeinenl of any of 
the rights confcTre<l by Art. 19. if Ins citi/endiip of liuha ha'? been validly 
terminaterl bj law inadi* by 1 Parliament in pur^uarKC of the [lowcrVunferred 
by Art 11. 

3. Citizenship itself is not a fundanicnhl right guaranteed by the 
Constitution,*^ and is 5ul>jcct to tlie legislative c(jrni*elence of Parliament 
under Art. ll.-"* 

4. By the mere fact that a pen on enters Govenitnenl service, be does 
not cease to be a citizen of Iinlia or disentitle himself to Uie rights con- 
ferred by this Article, though Uie nature of dutie.H which Government 
servants have to discharge might necessarily involve restrictions on some of 
these freedoms within the <i>ur\'icw of Cls. (2) to (6).®^ 

Samdasam V. Central Bank of India, A 1952 S.C. 59: (1960-51) C.C. 68. 

20. Hamf Qtktreshi v. State oj Bihm, A 1958 S5C. 731; (1959) SCR 629. 

21. CoOeetar a1 Malabo V. Hajee, (1967) SCR. 970. 

22* Ham AMkr V. SnpdL, (1955) 1 £.C.R. 1286 (.129$). 

22. hkm Akmd v. Union of India, A 1962 S.C. 1052, 

24. Kameohmtr v. State^of Bihar, A 19B2 S.C. im 
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WliethcNT a eotporatioii caa ba a citizen within t&a meaning of 
Art 19. 

It is now settled®® tliat the rights conferred by Art. 19 are confined to 
natural per.sons who arc citizens and that a corixjration, not being a citizen/ 
cannot claim any of the rights included in that Article, even though their 
sliare-holders are citizens.® 


Nature of the rights that are guaranteed by Art. 19. 

1. From its several clauses, it will aj>i>car that Art. 19 is confined 
lo what arc kin>wn as cwH right- as distinguished from political rights, such 
as Uic right to vote'* 01 hold any political office. 

2. Again, Art. 19 refers lo what are knov\n as natural or common 
law rights as distinguished from rights wffiich arc created b> a statute,*-® 
e.g.-- 

The right lo stand as a candidate at an election.** 

All. il) guarantees — 

“those gnat and /wit rights whaii aie lecogniscd and guaranteed as 
the natural rights inherent in the status of a cithe7i of a free 

It doe^ not, acconlmgly, include a right lo burn a cop> of the national 
Con'-ntutioiK* 

3 \ liglit which IS cicated by a 'statute must be cxeicibcd subject to 

the eondilioii-. imjKJbC<l bv that statute and no (ju(*bti(ni of infringement of 
lundamenial lights an'‘es in siuh cases.* " 

Ihc follovving, foi instance, aie nghts the authority for which is to 
be found in >t«autc'ry grant and not in Art. 19 of the Constitution: 

(f J T ' 1 right of a lawyer to practise before a Couit.^ 

(n) 'llu: right to hold a 'public office.** 

(hi) The riglit lo \ote 01 lo bland as a cindidatc foi election to a 
mimicipal I'ody,’'* or to the IwCgislature.*’ 

4. Where a right ns cre;ite 1 bv statute, it can be taken away by tlie 
J.,egi''lalure, but when a right is ■luudamcntar it cannot be ^ ken away by 
the I.a-gislatiire and can be subjected to such restriction'^ only as are per- 
miUed l)> the t'on-lilutxuii itself c.g.. on the gnmnds spccihcd in els. (2)- 
(t>) <d Art. 19.*" 

3. The il^lits guaranteed by Art. 19 aic al-^o It# be distinguished from 
conl^raiiual light'- While the iiglit to cairx on anv business or to hold 
properl) and tf) ^^nier into lontracts a.s arc inculental to such rights is a funda- 
mental right [cf. Art. 19 j < l; j, the rights aiiMng under a contract are 


25. 


Stale Trading Corpn., V. T. O.. A 1963 S.C, 1811 {1817) \ B. L S. N* Co. 
V. Jasjit, A. 1961 hX\ 1541 . Barium t/icwi/cafe v. Company Law Board, 

A. 1957 S.C. 295 {m). 

As defined m s. 2 (1) (f) of the Citizensliip Act, >55. 

Tata Sngineenng Co. v. State of Bihar, A, 1965 Ss.. 40 {48}. 

FonrCUyitiami v. Rt turning Officer. A. 1952 S.C 64. 
famuna Prasad V. Lachm Ram, U^) 1 S.C.R. 606: A. 1954 SwC. 686. 
Devaia Singh v. Chief Juiiice. A. 1962 S.C 201. 


6. State of W. B. V. Sutodh Copal, (1954) S.CR, 587. 

7. Nataraian, tn re, A, 1965 Mad. 11 (14). 

8. B. C Mitra V. Chief Justice. A. 1954 SC 524. 

9 BaMai v. State of Makara^htta, A. 19W S.C. 884 (888). 
10 . V. Statf oi Oritsa,A. SC. 1^. 

lA PmufM V. Vnim Iniia, (1957) S-CJ^ 233 (257). 
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aof CialxuKtttedi V ConstimHon,^* so that they iie UaUe tD be curtailed 
pr stiperseded by legislatkm.”-** 

Burden of proof whai btfringoment of a riglit under Art. 19 ia 
uSeflioda 

Though the general presumption in favodr ofi the coivstitutionality of 
Uie law arises when a restriction imposed by the law is impugned under 
Aft 19, if the Petitioner .succeed* in bhowing that the impugned law printa 
facie violates any of the rights coming under any of the sub-clauses of cl. 
(I) of that Article, the onus then sliifts uik>ii the Respondent to show 
that the legislation coinej. within the i>ertius.sible limits imiKised by any of 
the clauses (2) to (6) as ma} be applicable to the case, and also to (place 
materials before the Court in supixirt of that contention.*"-*’ If the Res- 
pondent docs nothing in that respect, it is not for the Petitioner to prove 
n^atively tlial it is not co\ere<l by any of the i>enni.«si\e clauses.*® If, 
how’ever, the Respondent shows that the imjnigncd law is covered by one 
of the permissible grounds of lestriction, cy, interests of the general 
public, public order or the like, then the onus to show that the restriction 
is unreasonable would shift liack to the Petitioner. Tliis is, of course, 
subject to the modification that if the restriction appears to lie prhm fade 
unreasonable, substantive evidence U> establish its unreasonableness would 
not be required.”’ 

Who can impose restrictions under els. (2) -(6). 

The restrictions ma} be imiiovefl b} any of the authorities who are in- 
cluded in the definition of ‘Slate’ in Art 12, who arc coinjictent to make 
a ‘law’ as it is understoofl m the wider sense refcneil to in Art. 13 (3) (c), 
will have to l>e toted b> the petTniShi\e limits i»rescribefl in cl. t6) of Art. 19, 
e.g,, restriction inqiosed upon tlie right to use the public highways, including 
the right to run vehicles o\er them.” 

2. While in the earlier cases*®,*®-*‘' tlie Supreme Court held that what 
is sought to he protected by sub tl (d) of Ait. 19 il) is only a specific 
and limited a-pect of the light of fiee mo\eiiienl. 7‘i~ , the right of free 
movement throughout the Tnthan territor\, regarded as au indcjwndent and 
addititmal right apart from the general right of locomotion emanating from 
the freeflom of *((cr-.on. v.hkh is dc.ih with in Art. 21,'‘’' in Kltarak Singh 
V. State of V P ,** the majority of the Court held that the right guaranteed 
by Art. 19 fl) (d) ilenoted nothing more th.m a right of locomotion and 
that the expression ‘throughout the urritor\ of India’ merely denoted the 
geographical area of the guaianteed rnoveiiient.*’- 

®Law*. 

I. From the language of els. (2) i6l it is cleai that the restrictions 
referred to in these clauses can be imixised only b\ law,** including, of 
course, inira subordinate legislation. But w ilhout legislative authority, 

13 Ragkubar v. f/nton oi India, A. 1962 S.C. 273 t274). 

14. State of Bihar v. Kameswat, A. 1962 S.C. 252. 

15. Romesk Thappm v. State of Moiras, (1950) S.C.R. 594 (598). 

16. SaiAif Ahmad v. State of U P., (1955) 1 S.C.R. 707 (725). 

17. Kkyethmi Tea Co. v. Stale «/ Assam, A S.C. 9^ (939). 

18. Ckintamanrao v. State of M. P.. (1960-51) CC 64; (1960) S;CR. TSh’, 
Seshadri v. Distrtei Maghlrale, (1^) 1 S.C.R. 666. 

19. KSopdtmi V. State of Madras, (Ifw) S,C.R. ^ 

20. Khan V. Stale of Ddhi, (1960) SCR 619. 

21. Kharak Singh v. State of M. P. A 1963 S.C. 1295: (1964) 1 SCJt 332 (344). 

22. Then is a return to the Copatan intetprelation in Satseont v. Asstt. Panepatt 
Officer. A. 1967 5.C. 1836. 

23. Hatanisa v. of Mia. A. 1960 S.C 48». 
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the Executive cannot impose any restriction upon any of the fundamental 
rights guaranteed by Art- 19 (l).*^-*** 

2t It h, however, not required to make a law solely for the purpose 
of imposing the restriction, A restriction may be imposed by a general law, 
if the other conditions are satisfied.' 

The limitations in cIs. (2)* (6). 

(i) There cannot be any such thing as absolute or uncontrollefl liberty 
wholly free from restraint for that would lead to anarchy and disorder. 
The i)Ossc.ssiim and enjovnient of a!! rights ai^ snbjert to such reasonable 
conditions as may be deemed to the governing authority of the country to 
be e‘‘M'ntial to the s'ifet\. health. iK‘ace, general order and moral of the com- 
munity. Onliiiarilv c\cr\ mnn lias the liberl) to onler his life as he pleases, 
to say what he will, to m whcie he will, to follow anv trade, occupation or 
calling at his pleasure and to do an\ other thing which he can lawfully do 
without lei ot hiiuliance b\ anv othei f)er<on On the other hand, for the 
very i>rotection of thesr liberties the society must arm itself with certain 
powers. What the Constitiilion, therefore, attempts to do in declaring the 
rights of the I eople is to strike a balance between inrlividual Hbert)' and 
social contiol- \rl 19 of the Ctmstitulion gi^e^ a li.st of individual liberties 
and prescribes in the \ariou-* ilause** the restraint^ that ma\ be placed upon 
them b; b*w so th.ii they may not conflict with public welfare or general 
m(#raluy.® 

fii) Whether anv law lvi> in fact transgressed the limitations specified 
in ck f2) (6) of Art. 19 is to be ascertaine^l bv the Court and if in its 
view^ the res|r\tion'' i^»^oscd bv tla law are greatei than what is permitted 
hv els (2) (0) \\hi<hever h apjdicablc, the Court will declare the same 

to be imconsliliUional and, theieioic, \o»d under \rt. 13. Here there is 
scoj>e the <ipi>li(<itiori (d tlie ‘'intellectual yardstick” of the Court. 

(Hn In ordcT to jiistif\ a re'^triction under cb f2)-<6), the law which 
ini])osos tlie icsiiiition tiniest be otherwise ^•ahJ A restriction which is not 
authorised b\ a \ali<l law cannot he '»a\etl bv anv of the'ie clauses.®'' 

Til the «a>e of vuUmlinate legislation, the proiedure equired by 
the statute Inl 1 ^l lu' complete before it can he defende>l under ck t2)-f6). 
Thu'^, cl, 4 of the \<m reTr«»us Metil Control C')rder, 1958 has been invali- 
dated on the groiiml that a uotificaiion as rcc|iured bv s 3 (5>-f6) of the 
Essential Commodities Act. 193 'i had nut been made.*® 


The restriction must he related to one of the grounds specified in 
the limitation clauses 

1. f)nce it is In Id ihit Xrt 19 is aVflicable and a fundamental right 
enumerated ihcToii luo been mfiintietl the onl\ thing which can save the 
law from constitutional in\alidit\ is if it tomes wdtliin an\ of the exceptions 
enumeiated in cb. (2) to (9) of Art 19’^ 


Oanapati \ Si ah ot Aitnn (1955) 2 SCR 106.5, Yasin v. Town Ar^a 
Ctmimittn. (1952) S.C.R 572: (1952-51) 2 CC. 212: A. 1952 SC 115. 

5kc also WaztT v. Stoic of II A 1964 SC 415: (1955) I S.C.R. 408. 
Bishan Da^ v State of Punjab, A 1961 SC. 1570. [But this aspect does not 
seem to have lx*€n considered In Dwa^ka v. State of Bihar ^ A. ifet S.C. 249]. 
1, V. State of Afakatashtra, A. 1961 S.C 884 (S9S), 

2 Copiitan v State of Madras, (1950) SCR. 88 (25^-4), Mukherjea J, 

2a. V. Tastn Area Committee, (1952) S.CR 572: (1952-54) 2 CC 212: 

A4S Madras. (1950) SC.R. 68; (1??«1) CC 74 (7f). 

CJ., affirmed by Ram Smgh v Stott of Dftkt, (1951) SCR. ial; 

(Secwi) fc.c, 158 m)> 


24. 

25 . 


3 . 
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2. The restrictive cIause^ in els. (2)-(6) are exhaustive* and are to 
be strictly coii'^trued.* The fimdatncntal rights declared by the various sub- 
clauses of cl. (I) cannot be curtailed on any ground outside the relevant 
provisions of cK (2) -(6).® 

Tlius — 

(a) The Court must strike down any law which imposes a restriction 
uix>n the freedom of speech and exprc'^sion or assembly* unless it falls with- 
in any of the groiin<K specifiecl in Cl. (2) Art. 19.®-® 

(«) A restriction ifi)on the freedom of the Press cannot be justified on a 
ground permissible under <mv clause other than cL such as ‘the interests 
of the general public’ which is a v;ilid ground for restricting the freedom of 
property or business.^ 

(h) Any restriction upon the ciliren’s ri^^ht to carry on anv occupa- 
tion, trade or business under Art. 19 (1") fg) must be held to he \otd imles^i 
it is saved by cl. (6) of the Article® 

3. On the other hand» it cannot l>e claimed by a citizen that his right to 
exercise one of the freedoms shouM he unfettered hv any restriction which 
the State w^otild otherwise be entitled to imf*ose in re^j'^cf of another free- 
dom. Thus, an association relating to a business cannot claim that it should 
be subjected only to such restrictions a-- are permissible under cl (4) and 
.should be immune from reasonable restrictions as may be imposed upon the 
business under cl f 6^ • Similarly, in the case of commercial advertisement, 
it cannot be contended that any restriction which is legitimate under cl (6) 
cannot be impo^^ed on the gnnm<l that advertisement in\oKes the exercise 
of the frecslom pf expression of the ad\ertiser.'® 

4. The relationship between the impugned legislation and anv of the 

relevant specified grounds must he raHnnaP^ or proxUvaie^^ This aho fol 
lows from the expression ‘in the interests which occur'- in each of 

the limitation clauses 

5 Rut once the connection Hetw'een the rcstridive legldation and the 
permissible ground is rational, the Legislatiire ha^ the discretion a^ to the 
expediency of the ^tacfe at which the lodriction is to be applied Thus, it 
is not prevented to provide against threatened or apprehended injury a^' di-^- 
tinguished from an actual inquiry*®-'^ 

Thus — 

The expression 'in the interests public order’ haf* a v ider meaning 
than the expre‘-sk)n ‘for the maintenance of public order ’ and aulhoii*^'. the 
Lejri?lature to tmwse restrictions on utteranres ^hirh bine a fnuh^ttc' to 
cause public disorder'® or to excite rf’*eions disaflFeetion which has n proxi- 
mate tendency to cause public disorder 

4 Sakai Papvu v Union /»/ Jwfta A SC. 30S (315) 

5 Crho^h V Joseph A SC m2 (H14) 

6. Kameshwar v Stofe of Bfhat A 1^2 SC ltC/> (127?) 

7. Snkat Patpfs v. Umop India A 1SS2 SC ?0F> 

A Yasin v. Town Area Committee, (1S52> SCR 572 (578) 

9. AH India Bank Employees' Assoan V N 1. Tribunal A 1952 SC 171 (779), 

10. ftamdard Dawakhona v Union of India, A 1950 SC f5i!?5) : (1960) 2 
Si.C R 671 

It Stfbdr V k/tm MaHohar A I9fi0 S.C 633. 

12 O ff. V. Batudetf A 1960 F.C 67 m. 

13. Shamer v. State af Petau, A. 19iM SC 276, 

14. ft. K0tm Swijffc V. State of Pvniaib K 1%6 SC. Wt 

tS. Sa^. V Pam Mmnhar, A 1960 S.C. 633, affirmintc Pam hfanokar m Supdt , 
A. 1966 Al| 199. 

16 . VheHdea v. State a 
tr. P»tiM M SPt *0 
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What eontlitates a reitriction. 

1. When a law is impugned as having impos<^ a restriction upon a 
fundamental right, what the Court has to examine is the substance of the 
legislation, without being beguiled by the mere appearance of the legisla- 
tion.'* The Legislature cannot disobey the constitutional prohibitions by 
employing an indirect method.'® Tlie legislative power being subject to^ the 
fundamental rights, the Legislature cannot indirei'tlv take away or abridge 
the fundamental rights which it cannot do directly.®® 

2. On the other hand, the effects of the legislation are relevant for 

this purpo^'C only in so far as thev are the direct®® and inevitable consequences 
or the effects which could he said to ha\e been in the contemplation of the 
Legislature. Tn otlx^r uords, Art 19 fl) can he imokecl onlv Avhen a law 
is made directly iiifrnging a fundamental right®' The possible, indirect or 
remote effects of a legislation vpfm any particular fundamental right cannot 
be .said to constitute a restriction upon that right’* ^ which 

imposes a valid restriction upon a fundamental right incideniallv interferes 
with the exercise of son«e other right, it cannot be said to constitute a restric- 
tion u'pon the latter right 

3. A restraint cannot be said to ho a 'restriction within the meaning 
of Art. 19 unics*; it is 'imposed* by l.nv and which the citizen has no option 
but to obey Wl*rc the restraint is celf-impo^^ed inasmuch as the operation 
of the 1 ;>tl?act(*d h\ iC/^son a cont'inct which the citizen is free to 
enter into at hi*- own will or choice, he cannot complain of the unreasonable- 
ness <A the law.®® 


What is ‘reasonable^ restriction. 

1, ITie " fonnination hy the lyCgisInturc of what constitutes a r^son- 
able restriction is not fin<il or conclusive; it is subject to the super\dsion of 
the Court ®®® 

2. Though the Court starts with the assumption that the Legislature 

is the best judge of what i^ good for its comiminit\ hy whose suffrage it 
comes into existence, the ultiinmc responsibility of determining the reason- 
ableness of the restriction from the ^int of view of the inter^^^ts of the 
general Mi)>hc ilh *!n* Coni'i and the C<HTrt cannot shirk tMs solemn 

dutv cast on it bv the Constitution®® 

3. The expression Veisonible lestriction’ seeks to strike a balance 
between the freedom guaranteed hv any of the sub-cls. of cl. fl) of 
Art. 19 and tlie social rontnd pennitted by ain of the els. (2) to (6). It 
connotes lint the linuMtion imposed on a person in the enio^'ment of a right 
should iK)t be aibiti m\ ot nf an execssixe mtttre. Inj’vond what is required 
in the interests of the public®^ Tn order to be reasonable the restriction 
must ha\e a reasona’ V relation to the object which the legislation seeks to 
achieve. an<l must not go in excels of that object •■'-®'* 

4, It folk»w^s that the rcasonablenes-s of a restrictioi has to be deter- 
mined in an objeetbe manner and from the standpoint ot the interests of 


la Expr^^s Nm'spaPfrs v. VnMn of Mia A. 

S eS£‘','S?yMi*»"(i?sorscR 

2?'. K^hiiif V. Slate ot Madri^ 

i: I gSI ;l S*?;. l&?io.!Ti25f 1- 22 . 

(^33) t A, A iQRo ‘Wi 

m;. Atumehida v, SMe of Modtm A 1969 S.C, 300 {303}, 

aCA— 11 



82 dHOETBR CONSTITUTION OF INDIA . [Art Ilk 

the general public and not from the point of view of the persons upon whom 
the restrictions are imposed or upon abstract considerations,^* 

5. It is the effect of a laAv which constitutes the test of its reason- 
ableness ; its object, whether pood or bad, is immaterial for this purpose.*' 

6. The test of reasonableness, wdierever prescribed, should be allied 
to each case. No set pattern of reasonableness can be laid down as applicable 
to all cases. The nctture of the right alleged to have been infringed, the 
underlvinc? p^urf^oSc of the rtMrictions iinpo<?ed, the extent and urgenev of 
the evil sought to remedied thereby, the disproportion of the imposition, 
the prevailing c onditions at the time should all enter into the judicial verdict.' 

7. The standard of reiisopablone-^s must also vary from age to age 
and be related to the adju^^tments necessary to solve the problems which 
communities face from time to time* 

Similarly, a restriction which may be reasonable in relation to one 
fumlamental right mnv not be reasonable in relation to another right, though 
enumerated in the same clause (1) of Art. 19.* 

8. In adjudging the validitv of a restriction, the Courts have neces- 
sarily to approach it from the point of view of furthering the social interest 
w^hich it is the pnrf>o<5e of the legislation to promote/ and the situation 
which presented itself to the lyCgislature wlicn the ;mpiigned law' was 
enacted ^ For the same reason, corres|K)ndini*' laws of other countries, 
made under different conditions, cannot be referred to for the purpose of 
determining the reasonableness of out law’s/ 

9. In judging the rea^'cnahleness of a law, the Court wdll necessarily 
see, not only the surrounding circumstances but all contemporaneous legisla- 
tion pas'^ed as part of a sinale scheme It is the reasonal>leness of the 
restriction and not of the law’ that has (o be found out. anrl if the legislature 
imposes a restriction hv one Inw’ but creates countervailing advantages 
by another law' passed part of the same legislative plan, the Court should 
not refuse to take that other lawjuh) account” Tlie Ccnirts can take judicial 
notice of such As^ts romiing part of the same legislative ^)lan, under which 
restrictions are imposed by on<‘ Act and countervailing advantages are 
created bv another/ 

10- The re'-triclinn niU't be reasonable from the substantive as w^ell 
as Procedural standpoints Tt is nf»t po^rible to formulate an effective test 
which would enable tbe Coiut to pronmince anv particular restriction to 
be reasonable or unrea^onabV sc Ml the atten<l.ant circumstances 

must be taken into con‘‘idoratinn and one cannot dissociate the actual 
contents of the restrictions from the manner of their imposition or the mode 
of ^putting them into practice ^ 

11. The constitutional validity of a statute is to be determined on tbe 
basis of its provisions and on (he ambit of its operation as reasonably 
construed If 'O judged it rashes the teM of reasonableness, mere possibility 
of the powders conferred being abused is no ground for pronouncing it in- 
valid, just as a statute which is otherwise unreasonable cannot be ^aved by 
its bring administered reasonably.* 

1. state af Madras v Row, S.C.R. 597 (607) : A. 1962 S,C 196. 

2. fvoti Pershad, v. Vmon Territory of Delhi. A 1961 S.C. 1602 (161$). 

3. V. G. Rao V. State of M. P.. A. 1962 S.C. 196 (700). 

4. /yoti Perskad v Union TerritoTy o/ Delhi, A. 1961 SC. 1602 (1613). 

i Hamdard Dawakhana v. Vrdon of India, (19to) 2 S.C.R, 671 

6, KriOmt Sugar MOk v. Union of India, A. 1969 SC 1134 (113$). 

T, Kho/te V. fstato of Delhi. {I960) S.CJ%. 519t Onirbaehitn v. Stata of Banibay, 
{1962) SCJl. 737 (742). 

8. tOMtor of Cmtom V. Sompathu, A. 1962 m 
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SiA*tMitiW» and Procedhiral ReatonaUenets. 

The bubstanlive and prcKcdural aspect;, of reasonableness niay be 
illustrated as follows: 


(A) S^slantive aspect. 

1. In determining the substantive rrasonableness, the Court has to 
take into consideration various factors, such as the nature of the right 
alleged to have been infringed, the underlying purpose of the restrictions 
imposed, the extent and urgency of the evil sought to be remedied thereby, 
the disproportion of the imposition, the prevailing conditions at the time,® 

2. A law which im'lxises a restriction in excess of the mischief sought 
to be prevented, is unreasonable, from the substantive &tan<lpoint.*''-“ 

3. Even a decision as to the reasonableness of a restriction imposed 
on one of tlie rights conferrjd by Art. 19 (1 » cannot have much value as 
{^precedent for adjudging the validity of the restrictions imposed on 
another right, because the reasonablencs.s must depend on the cumulative 
effect of the varjdng facts and circumstances of each case.® Similarly, 
what is reasonable in a temporary statute may not bi* reasonable as regards 
a permanent statute." 

3. A penal laiw which is so vague and uncertain that it gives no notice 
to the acctiscil as to what act or conduct would constitute the offence, or 
which mi]i>oses vicariou*- criminal liabilitj, is unreasonable from the sub- 
.stantive point of view.*" 

4. In a law jirovidmg for extemment, whether the law itself is per- 
manent or tempi >i ary oi the iienoil of externment authorised is a long or 
a short one, coi'.titute'^ tlie 'ubstantive a'.^iect of the restriction.’* 

5. Restrictions, which aic imposed for securing the objects which are 

enjoined by the Directive rriiuiples of State Policy included in Part IV 
of tlic Coii'.titution, may be regarded ac ‘reasonable’ restrictions within the 
meaning of els (2)-\,0) of Ait Thus — 

(t) Art. A7 has been relied ujon to uphold the reasonableness of a 
law of prohibition iniiKisin^ rcstiictioiis uiHin the po-session, sale etc. of 
intoxicating liquors,’-* 


(m) Art. 4.T luus been relicti ujm n to .sustain the reasonableness of 
tlie restrictions intj>o.sed b\ the Minimum Wage- -\ct, 1948,“ or of the 
exemption of co-operative "ocicties iioin isivnieiil of excise duty.’® 

(iil^ Art. 48 has been ref cried to to urliold the reasonableness of the 
prohibition of .slaughter of cows and calves.’** 

(IV) Procedural aspect 

1. The method of imi>o-?mg a restriction'" *'* and the procedure pro- 
vided for putting it into operation constitute its procedural aspect. Even 
though a restriction may be reasonable in substance, the Court has to sec 
whctlier the method of imiosing it is also reasonable.” 


9, State of Madras V. Row. (1952) SC.R. 597 {607, 611). 

10. State of M. P. V. Baldeo, A. I9t>l S.C. 293 {298). 

11. ChmttttHanrao v. Madhva Pradesh, (19.50^ S.C.R. 759- (1950-51) C.C. 64. 

12. Kkare v. State of Delhi, (1950) S.C.K. 519. 

13. State of Bomhay V. Btdsara, (1^1) kC.R. 682: (1960-51) C.C. 308. 

14. B^oy Cotton Mitts v. State of d/m«r. A. Iffi^.C. 33. 

15. Orient Weaving Mitts V. Vmon of India. A. SC. 1145. 

16. Hamf Quateshr v. otate of Bihar, A. 19M TOl. 

17. Vitanita Vi State of (1957) S.CR 308. 

IB, Kkma V. Sud$ of Delhi, {i960) S.CJt 519. 
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Z Whether a restriction upon the exerdte,o£ a fondamentaJ ri^t 
is to be imposed on hearing the, person affected or on the subjective satis- 
faction of the authority, conblitutes the procedural test.** 

Thus, a law which empowers the Executive, 

(*) to impose a collective fine,** or 

(ii) to suppress an association,®* or 

(iii) to restrict the eujojinent of the prdprietary rights of an indi- 

vidual,®* 

on subjective satisfaction is, prima facie, unreasonable from the procedural 
standpoint 


How far it wouU be reas<Miable to make the exercise ol a fmida- 
mental right <lq>endent on the subjective satisfaction of the Executive. 

1. In detenuining the reasonablcnes.s of the restriction imposed by a 
law, one of the tests which has been applied by our Courts is — whetlier the 
restriction is to be imposed by llie authoiity who is cmiiowered by the 
E^islature, subjectively or objectively. A ‘subjective’ decision is the deci- 
sion of the ^rson who makes it, solely on his own satisfaction, and the 
reasonableness of his satisfaction cannot be tested by the Court. An 
<rf>jective decision, on the other hand, is one which is ^irrived at by the 
application of some external sUmlard utlier than the personal satisfaction 
of the authority who makes the decision and because it is made according 
to an objective standard tlic reasonableness of the decision can be tested 
by the Court, on tlie application of the same objective standard, for instance, 
whether a particular conclusion follows from the evidence placed before the 
authority.** 

2. No absolute answer can, however, be guen to the question whethe' 
a-restriction would invariably be unreasonable if the authority is em- 
powered to impose <r on its ‘ubjrclivc satis C.ction 

The answer to this question dcjienda on the nuiu/c of the nnht and 
the arcufnstances calling ]or the restriction Thus, it h.is be<‘ii held that — 

(1) (a) A law providing cxtcnwient ut iiiteiumcnt^’' for the security 
of the State is not an ‘unreasonable’ le-.liu.tioii of the iieedom of nwocmetii 
guaranted by Art. 19 (Ij [d) merely bccau c it leaves the necessity of 
making the order of externment in any ca'-e, to the subjee live ‘•atisfaction 
of a particular officer. I'lie isupremc Court viewed the necessity of extern- 
ment in the same light as tlic law of preventive detention.®* * 

Nevertheless, if the statute doca not provide adequate safeguards for 
the protection of innocent citizens or docs not require the administrative 
autliority to be satisfied as to the existence of the conditions precedent laid 
down in the statute before making his oidcr, tlie law must be struck down 
as invalid.** 

(h) Similarly, in the case of a business or occupation which is 
inkercfitly dangerous or liarmful to the community, it would not be un- 
reasonable to subject the right to carry on such busines.s or occupation to 


19. Kkmt V, State af DdIU, (1950) S.CR. 519. 

20. Aiaf>lal v. Sttae of Bihar, A. 1956 Pat. 137 (140) 
*»• State of Madras V. Row, (19®) S.C.R. sm. 

gOikHinT n.Camt of Wards, (1IK3) S.C.R. 1049. 


21 

22 . 

23. 

24. 

25. 


Beoarass V. State of Pepm, A. 1967 Pepsu 5 (0), 

CopaUm V, SMe ofMadm, (1950.51) ca 74: (1960) S.C.R. 58. 
State of M, P. v. Seddh, A 1961 SJC. 293 (296). 
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tlie supervision or conlrpl of an officer acting in his discretion,^ and give 
him final power to determine tlie fitness of persons* entitled to a licence to 
carry on sudi trade.* 

(r) Similar view has been taken as regards a law which empowers 
the State to take emergent action relating to private property in the inter- 
ests of public safety, €,g., to pull down a dangerous, building;* or to wind up 
a banking company in order to >a\e the 

(d) A law which authorises the head of the I oUce or a magistrate 
to make teniporar} ciders prohibiting proces‘'ions whenever he considers it 
necessary for tlie [‘reservation of public onlcr is iK»t iinre;isunablc on the 
ground tliat the power is to be exercised by the Police officer on his sub- 
jective satisfaction/^-^ 

(c) Similar view' has been taken as regards a Uw which empow'ers 
the State (iovernment or its delegate (on its ‘subjective satisfaction; to 
prohibit, for a hiniteil period, the publication in (;r importation into, a 
[Kirticular area, of matter:* prejudicial to the maintenance of communal har- 
many atiecting or likcl) to attect fuiln order, because the mischief to be 
a\erled demands quick and eifcctive decision.^ 

In such cases mere po^s'd»ihty of abiwe of the pov ei b\ the Executive 
is no test for de^rmining the reasonableness of the restriction imposed by 
the law it«ielf.*-* 

.k In soihe cases, it has been held that the very fact that the discre- 
tionary [Kiwer lias been vested in the f^overnaient or a high official shows 
that the restriction impo-»^l In the statute is re«asonable/^’ The test has been 
carried further <o Imld that wliere the Government is empr#wered to delegate 
tlie jxjwer to otlker, it should be presumed that it will delegate the 
power to proper and re-^ponsible officers,^^ 

'i'liere is a presumption that a public authority will act honestly and 
reasonably in the exercise of its statutory po\vt*rs/^-‘^ The presumption is, 
of course, rebuttable, if, liowever, the statutory jiower or discretion is shown 
to have been abused bv the authority, by exercising it contrary to ffie policy 
laid down by the law, ilie perMin aggrieved shall have his reineoy against 
the illegal order, but lliai would be no ground for invalidating the statute 
Itself.® 

(II) t >11 the other hand, the Supreme Court has held^** that in the 
absence of emergent or exiraoidinarj' circumstances, tlie exercise of a 
basic wight like the light (d’ n^SifCiaiion or property^* or to reside in any part 


L 

2 . 

3. 

4. 

r>. 

fi. 

7. 

8. 

9, 

10 . 
11 . 
12 . 


13 . 


14 . 


v. ExcUe Commr., (1954) SCR. 873; (1952-4) 2 C.C. 227 (229). 
CthaufOiid V. of Udhu A. 1955 Punj. 97. 

Sathiibkui v. .^tUntctpal Corpn,, (1958j 60 Bom.L.R 515 (SSI), 

Jnufph V. Restrfc Bank of India, A. 1962 S.C. 1371. 

Bapujao v. State, A. 1956 Bom 300 (301?). 

Bapulai V, State of Mahatashtia, A. 1961 SC. 884. 

Vifindta V. State of Punjab, A, 1957 S.C. 896 {901/. 

Khare v. State at ( 1950-51 > CC. 52. tl950) S.CR, 519. 

Hati^hankur v. State of M. R. (19^-54) 2 CC. 510 (613), 


Malawi V. Bhari, A. S.C. 44 (48). 

Commr. of Commertial Taxes v. Ramkishan. A. 1968 S.C. €9 (^) . 

oi Madjas v. Row, (1952) SC.R. 507; (1952-4) 2 C.C, 169 A. 1^2 
S.C. l%t State of W. B. V. AHwaroK. (1952-M) 2 C.C. (19K) &C.R. 

284; Jtamji v. State of V. P. A. SC. 675: (19^ S.CR. 3» 

But to enlarae thh presumption where the officer emptmered is of a hi*h«r 
status may not b' -narranted or ^a^e, fw. tho greater the power the greater 

CX. lO: A. «»a S.C. w 
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of Iiidia^’’ or to carry on a la\9f ul business’*-” could, not be reasonably made 
dependent upon the subjective satisfaction of the Government or any of 
its officers, wititout offering any standard for guidance.” 

Thus, the formula of subjective satisfaction of the Government and its 
officers with an advisory Board to review *the materials on whi<ffi the 
Government seeks to override a basic freedom guaranteed to the citizen, 
may be viewed as reasonable only in very exceptional circumstances (e.g., 
in a law providing internment or extermnent for the security of the State), 
and within die narrowest limits, and not to curtail a right like the freedom 
of association, in the absence of any emergent or extraordinary circum- 
stances.’* 

Ddegatioa of tibe power to grant exemptions from a law. 

1. The vesting of an unrestricted discretion in the Executive to grant 
ad hoc exemptions from the operation of a law is pnma facie unreasonable.”* 

2. But when the policy according to which a discretion is to be exercised 
by an officer is clearly expressed in die statute, it cannot be said to be an 
unrestricted or unregulated discretion.’* Nor can it be .said to be unres- 
tricted where the discretion is to be exercised according to conditions laid 
down in the Rules made under the statute and is, further, subject to an 
administrative appeal to a higher audionry, say, the State Government.” 

3. Jn taxing laws, even an unguitled jaiwer lo exempt jrarticular objects 
from the liability has beai upheld as reasonable on the gfound that die 
interests of raising revenue tor State purposes require a great deal of 
flexibility so diat the Government may be empowered to select goods for 
exonption having regard to the legiliniatc claims of .such goods for special 
treatment, without detriment lo the interests of die public revenue.** 

The discretion is not unguided or unfettered where the Legislature 
has laid down the policy or standard. 

1. When the poliev”-’* according to which oi the purjHise** for which 
a discreUon is to be exercised by* an officer is cl«irly expressed in the 
statute, it camiot be said to be an unre->tricttsi or unregulalecl discretion.’* 

2. Nor can it be said lo be unresiiicled where the discretion is to be 
exercised according to conditions laid <lown in the statute*' or the Rules made 
under the statute, which pro\i<le adequate safeguards.** 

3. The entire statute is to be read in order to find out the purpose 
for which or the standard according to wliich the power is lo l>e exercised.** 

In the expression ‘subversive activities prejudicial to national security’* in the 
Safi^iuanhng of National Security Rules, the words ‘subversive activities’ are no doubt 
vague or comprehensive enough to include a variety of activities which are not uiscep* 
tible oi easy definition or ascertainment But, read in the context of the words 
‘prejudicial to national security', they would afford an ascertainable standard to the 
Governor to take action under the Rules.** 


15. Ebrahim v. State of Bombay, (1954) S.C,R. SB3: (1952-4 ) 2 C.C. 18L 

16. GmapoH V. State of Ajmer, (1955) 1 SCR. 1066 (J0$9). 

17. HaikhoHd V, Mho Dt. CeMtitK, A. 1967 S.C. 829 iSS8) : Maneklal V. 
MatmoHa. A. 1967 S.C. 1373 (1383). 

17a. Damrka Prasad v. S*ate of U, P., (1952-54) C.C, 221 (223). 

18. Hofhlumkar v. State of M. P., A. 1964 S.C. 465. 

1ft. fmm Weaving MUb V. Urdon of Mia, A. 1963 S.C. 9ft 
im VBMra V. State of Punjab, A. 19S7 S.C. 896. 

JMSiural Deodopment Ltd. v. State of Bibar, A. 1960 S.C. 468. 

Orknt Weaving MiU$ v. Vnhn of Miu, A. 19^ ftC. 98. 

2ft mSvmiat Estate of M. P„ A. 1964 S.C. 466. 

24 ' Sd U rn t M V. Vmem ef ime, A. 1068 S4&. 222 (227). 
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PotsflMUty of no test of reaEonaUeiMis. 

Cc^vcrscly, where the vesting of the discretionary power by tlie Legis- 
lature is justified, the mere possibility of abuse of the fx)wer by the Execu- 
tive is no test for determining the reisonabloness of tiie restriction imposed 
by the law.*®-' 

If, howxver, tlic statutory power or (li^crellon is shown to have been 
abused by the authorit), th#* i>erson aggrieved slirtll have his remedy against 
the illegal order,* but that v\ould l>e no ground ff>i invalidating the statute 
itself.® 


Vesting of discretion in superior authorities. 

In some cases, it has been sugge^^ted that tin* rank of the a<lministrative 
authorit) in whom the discretionary power is \estetl is a factor to be taken 
into consideration in del< riiiiniiig tlie reas^mablcness of the restriction 
imposeil by the statute which \ests such diserctionarv power to regulate the 
exercise of a fundamental ri;»ht under Art 19 n).®> 


Right to appeal as a comfition of reasonableness. 

1. When* discretionary jiowcr is \e^lcd in an a^lministrative authority, 
the Courts insist gipon certatn safeguard*; in order to uphold the reasonable- 
ness of the restrictions imjxjsol ufxm a fundamental right under Art. 19 
by the statute which vests such |)Ov\cr. On#' of these safeguards is a provision 
for appeal from the derision of the adn lini*- trail \e authority to a superior 
authority.'^a W’here such provisi/in has been made by the statute, it cannot 
be said that the di.scretion is unfettered.® 


2 Hut V Idle in the caso of riqhts ^nrh as the right of association,® 
speech or a'^^ernbh'* itv of propcrt\.* the Supreme Court has inristeti upon 
a judicial sui>ervision. whether h\ nut or bv apjK'al, or revision^ in the 
matter of right*? like that of busines?;,'’' the Court has considered the re- 
cjuirement of j)ro( t'«linal TO.of)nablene^'^ to be satisfied if the statute provides 
fur an adrninistrali\e ajijieal to a Irghcr Hdn.in’siraiice authority or to the 
Government itself 

3. Hut where no highei .idmmistiati\e authoritv is prescribed by the 
sUtuto. the mere fact lliat the inferiot authority i*^ required to gi\e reasons 
for his decision, i^ not suffuiont -atisfy llie rujuiroment of piocedural 
reasonablenes*' /a 


4^ In cases whcie urqinc\' of action is needed restiidion of rights of 
.speech'*' or [^r(^l)ert^ has Km upheld as reasonable 

25rKh^re \ Stare ef Delhi LC 5'^' (VKtO) SCR. 519 

1. Vhendra v Sta.e of /Vw^7^ \ 1057 (QOn 

2 Hariyhanknr v Stat^ of ^r P. aSTOai' 2 CC 510 (515) (1955) 1 SCR. 

380. 

3 Collector of Custom^ v. Snmpnthu A 19S2 SC 316 {332 

4. Kishon Chartdrr V State of P, (19(>4) 1 SCR 76 > {774) 

4a. Cf Hart Chattd v. Mbo Df <^ouncn A 19t)7 S.C «^29 {833), 

5. Tikr Ramji v 'State of U P., (1956) SC.R 393; A 1956 SC. 676} Patel 
V. Union of Itidta, (1960) SCJ. 224 {230), 

6. State of Madras V. Row, (1952) SCR, 597 (€07), 

7. BabulaJ v. State of MahafO^htra, k 1961 SC. 861 (H90), 

a Raihubir v. Court of Wards, (195:1) SC.R. 1049 {1055); Jaftanncth v State 
of Orissa, (1954) SC.R. 1046 (1051); Sadasiv v. State of Orissa, A. 1956 
ac. 432; Cotnmr, H, R. B- v Lakshmtndra, (1954) S.CR. 1045. 
a pwOfka ^Zd V State % V, P, (1954) S.CR. 603 (813), 
lOL iollSSi/y Stal, Pmkb 0968) S^R.3p& 

U. V. JBe«rw ffthdt Mm, A. 1968 S.C. 1371. 
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Bairinir acceM to OMirtt at a condition of imreatooaMenets. 

1. In general, it may be stated that a provision which denies access 
to the Courts against a law affecting the fundamental right of an individual 
constitutes an unreasonable restriction upon his fundamental right.** 

2. It follows that a law which makes an administrative decision which 
restricts a fundamental right “conclusive" and immune from challenge in 
any court amounts to an unreasonable restriction upon such fundamental 
right, e.g.j the right to trade, because it makes the administrative decision 
non-justiciable however arbitrary or capricious it might be.** 


Vi^ther mere retrospectivity would make a restriction unreason- 
able; 

1. A restriction w'hich is reasonable does not cea.se to be so merely 
because it is given retro.spective effect, *‘'**-**, * ev«> where it takes away 
an existing right.* 

2. But the retrospectivity of a statute is an clement wdiich may l>e 
properly taken into consideration in determining the rea'-on.ableness of the 
restriction imposed bv the statute.**-** Thus, 

The Court has .struck as unreasonable the abridgement of a vested right 
of propertv* with retrospective effect, without .sufficient' justification, e.g., 
the cutting down of the statutory purchase price payable to a landlord for 
the compulsory transfer of his interest to his tenants, by resorting to an 
indirect device.** 

3. Since freetlom of contract is not guaranteed as a fundamental right 
bv our Constitution, it cannot be held that a restriction imposed upon a 
contractual right or the effacement of a stibsisting contract would if’so facto 
be unreasonable, if done with retrospective effect.*® 

The Court has thus upheld the reasonableness of imposing regulations 
relating to an essential commodity writh retro- oective effect, so as to affect 
rights accnied under subsisting contracts*® 

4. Mere retrospectivity in the imposition of a tax does not render the 
taxation an unreasonable restriction upon the right of property guaranteed 
bv Art 19 n) ffV** fSee 

But the retroactivity of a f. axing law niav be unreasonable if it operates 
as an arbitrarv' burden upon the assessees who are retrospectively hit by the 
impugned legislation** 

Reasonableness of throwing burden of proof on the accused 

1. There is nothing iinreasona.'>lc in putting the burden of proof upon 
an accused person if he has to account for facts within his own know- 


12 Commr. H. R E v Lak^kmindra A l‘)62 RC 1371 

14. Satllw Ram V. CuUodian-<Sfnfr(a, (19551 2 S.C.R. 1113 A. 1956 

SC. 43. 

15 Srihi^han V State of Rafasthan, (19%) 2 S.CR. 531 

Ifi. Hatistneh Mfe. Co V Union bf India (19%) 5» s!CR fflS (S3e). 

17. State of W. B V Sttbodh Gopd. A. 1954 SC <>2 iWd)-. (19541 SCR W- 
V. Vtdon of India. A, 19SS S.C. 578 (421) : (1959) 


erS£?“fl964TTsCR ■ 1% ^ 

W, JayvanttiHiihR v. State of Gufard, A 19® S.C ®t ($32-9). 

29* y A' SC a® (274). 

21. V. IMon oflrMa. A. WB S,C 1006, 

22. M0mM>9na v. State of Biktr, A 1983 &C. 1887 {J$rS). 
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it may, however, be unreasonable if he is required to account 
for facts within foe knowledge of other persons.’'* 

2. But even a rule of onus of the latter kind (e.g., which rcqtures a 
hona fide purchaser to prove the origin of the goods ^rchased by him), has 
been upheld as ‘reasonable’ in vi'ew of the consideration foat drastic legisla- 
tion was required to stop the widespread smuggling of gold which was under- 
mining our national economy ;** or to root out the rampant evil of gambling.** 

3. At any rate, throwing the onus upon the accused cannot be said to 
be tinreasonable where the law providc.s for adeciuate safeguard.s to be com- 
plied with before applying the presumption against the accused, e.g., — fa) 
foe existence of crc<lible infonnation; fb) the --eizure of articles which bear 
out the information: (c) proof to the satisfaction of the C'oHr# that there 
are reasonable gjounds for holding that the articles seized are incriminating 
articles.** 

•« 

Special provision for enforcemmt of civil liability. 

The provi^ion of a special j)roce^lure for the recover^' of a civil liability, 
.such as statutor\ compensation due to emplo>ecs, d<x*s not, per se, constitute 
an Unreasonable restriction upon a fundamental right sav, under Art. 
19 (1) (gy 

Reasonableness of taxing laws. 

1. Taxation is an independent power of the Slate, and there is no 
fundamental right to be immune from taxation ' Hence, the exercise of none 
of the fundamental rights guaranteed hy Ari 19 H) can claim absolute 
immunilj^ from dX;itioii. 

2. On the other hand, a taxing law, like all other laws, is subject to 

Art and ninsi l)e void if it contravenes any of the fundamental rights 

included in Part 

3. Of course, where the ctmMitutionalitv of a taxing law is challenged 
on the ground guaranteed bv Art 10 all the relewant circumstances, sub- 
stantive and j>roce<lural, should be taken into consideration to determine 
the reahonablene.ss or otherwise of such law® 


T. Suh^temth^e reasonableness 

1. While a taxing law cannot be hekl to be unreasonable merely because 
it is exccs^'ive or imposes a heavv burden on the right of property or of 
biisine^'f®-*'^ it will be stiuck <l<mn as an unreasonable restriction upon the 
right gu<nr*'tntced bv Art, 19 (1) (i) if it is eonfiseatory in its character 
and effect*.^’ In other Avords, where the State in«*tea<1 of acquiring an indi- 
vicluars property, so ^ iriposes a tax to virliiallv eliminate the owner or 
to compel him to pa it with the taxed [iroperty in favour of the State in 


23. Abdul Hakim v State of Bihar, A. 1961 SC. 448 (458). 

24. Coftector of Customs v, Sampathu, A. 1962 SC 316 (3^*:), 

25. Ktshan Chander V. State of P , (1984> 1 <sC.R, 765 (744) 

1. Haminfi Mfft. Co, Unioft of Mia, A 1960 S.C. 923 ($31) 

2 Vitenara v. SWe of Punjab, A 1957 SC. 896. 

3. Siate of W, B, v. Subodh Gopdl, (\9S4) SCVt 587. 

4. RamHM V. /. T, A. 1951 SC, 97. 

5. Koekunni V. State of Afadras, (1960> 3 SC.R. BST: A 1960 S.C. 

6. fCunnatbai v. State of Kfrak. A- 1961 S.C 552 

7. Bohn V. /. r. a. a. im sc i?3 (m). 

ft BtOoH I r- <K K im ^ ^ . 

ft /ateataatk v. ofjudb, A, 1968 S.C^4ft 

KK Stif^aeamrthy v. Stott of A. 1999 SC 8W (W), 
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order to p»y off the tax imposed, it must be held to constitute an unreason- 
able restriction upon his fundamental right to hdld the properly.*^ 

2. In other words, if a tax is imposed not for the purpose of raisii^; 
revenue, W with the deliberate object of destroying a fundamental right, 
it mi|^t be held to impose an ‘unreasonable restriction* on the exercise of 
^t right 

3. It follows, therefore, that a distinction should be made between a 
tax imposed for purposes of revenue such as income tax** or stamp duty** 
or sales tax,’® and a tax levie<l for the purpose of regulation, such as a license 
fee.” As fee is Icvietl for realising the cost involved in the regulation, e.g., 
licensing,” its reasonableness oi* 'i>ires cannot be justified as a fee where 
it has no reasonable relation to such cost and its object is to raise revenue.” 
Hence — 

Where a license fee is fixed at an amount writhout any regard to 
the costs invohed in rendering the sendees, e.g.. where the fee both for 
granting an application for a licence as well as for its renewal is fixed at 
Rs. SO/- it ceases to be a fee, and becomes ultra vires where tlie legislative 
power was onlv to lew a ‘fee’. The imposition must, accordingly, be 
held to constitute an unrea.sonahle restriction upon the freedom of trade.** 

4. WTien a tax operates upon a fundamental rifght guaranteed by 
Art. 19 (1) but is imposed without authority of law'.’*-** or is uttra inres 
owing to contravention of some inandatoiy provision of the Constitution 
(e.g.. Art. 286), the Court mav annul the lax as an ‘unreasonable restric- 
rion,**-” for, nothing which is illegal can be ‘reasonable’. 

5. On the other hand, mere retroartisitv in imposition does not, f>er Se, 
render the taxing law unreasonable** 

IT. Procedural Reasonahlene^^ 

Since the assessment of tax is, in its nature, a quasi-judicial function, 
a taxing law may he anmillefl as constituting an unreasonable restriction 
upon the fundamental right of property or business — 

(a) If it empow ers the Kxeci’ttvc to make an a«sc.ssmetit. without pro- 
viding for any machinery or procedure for making the assessment,** or if 
the procedural prorisions are yague.’ 

(b) If it empowers the Evecutive to make the asse^-sinent without a 
notice or a hearing being offered tr, the assessee.**, * 


A 1452 SC. 115. 


11. Kufinafhat v State of Kerala, A. 1951 SC 552 
12 Yasmv. Totm Area Committee, fl952> SCR 572 (578)- 

13. Express Nevtsbatterr v l/nhtr of India, A 1955 (614) 

14. Ramjaal v. I T O. A, 1951 SC 97. 

15. Anmtahishnav v State of Madras A 1952 Mad 395 (404-5). 

16. In re Sham Reddy, A 195(1 AP. 2<5 (2S3), 

17 Chandrakamt v. A 1962 SC. 204 (209). 
m Ckondrakata v. Joint A. 1962 S.C, 204. 

1ft v, Tom Area CommiUttee, f 19521 SCR, S72 (376): A. 19S2 SC. 115 

20. Konash ffetk v. State of V. P.. A. 1957 S.C. 79a 

^^iL®«****y Motom, (1953) S.CR. 1089 (J<W7>! A. 1958 

SjC* 2B2. 

22. V, sr«te of M. P„ (1954) SXai. 1122: (1962^) 2 ’CC, 242; 

A 1964 5.C. 403. 

V. OudoH of Mia, A, IflfB 8.C. lOOR 
24. Kmuffimt V. State of Kendo, A. tEi> SI2. 

2ft Of J2. C. V. Cmop., of f. T„ (}9SS) l.&CfL 94t> 

1 . sdtflo ai A, p. V, Ntaki (tm) n sfiB. ( 46 ), 
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WkethMr inMtrictiloa^iii^idw proiUSbilioo. 

1. It is new settled*-* that no inflexible answer to this question is 
possible and that it is the nature of the business or property which is an 
important element in determining how far the restriction may reasonably 
go. 


Thus — 

In the case of dangerous or noxious trades, such as production or 
trading in liquors*-"* or adulteiate'i foodstaft or cultivation of narcotic 
plants, or trafileking in women, * occupation of a tout,* it would be a ‘reason- 
able restriction’ to prohibit the occupation, trade or business altogether. 
Similar view has been taken of business in essaitial commodities.* 


On the other hand — 

(i) In the case of an ordinary trade or calling, not onlj an express 
inhibition but any restriction which has the practical effect of a total stop- 
page* of the business, would be unreasonable. 

(ii) A total proliibition miposeil ujion the treodoin of sjieech and 
expression would be prima facie uncoii'-tilutiona!.* 

2, JLaw’s imposing restrictions on f umL'iinental nglit^- must be strictly 
construed,* and fte greatei the re'-triclwui, the ni<ire the nee<l for strict 
scrutm}' by die Court.* 

What constitutes a total prohilntion. 

Whether a restriction, in effect, amounts to a prohibition, is a question 
of fact, to be fletermmeil accoiding to the circumstances of each case,* 
having legard o Uie .ambit of the right*"* and the effect of the restriction 
u[x>n tlie exercise of that nght.* Thus — 

(a) Where the piohihnion i» only vith rcNpcct to tlie exercise of the 
right in a particular area or relating to i>.trticular mattei.s, there is no total 
prohibition of Uie right.** 

(&) On the other hand, if the 'fleet of a re-'lnction is to prevent the 
Petitioner fiom exercising his right at all, it ainoiiiits to a total inohibition, 
though it nu\ n<it be coiuiicd in tl..u ■.h.ifH*'' 

ReasomAleness for the purposes of Arts. 14 and 19. 

'J'hough the Court has to find out tlie reasonableness of a classification 
when a .statute is challenged on the ground of violation of Art. bt, the set^te 
of in^iry as to tlie rea"-oiitibluiesN iimler Art. 14 is not the s.ame as that 
under Art. 19. Of course, there is an area where the requirements of the 
two articles may converge, for instame, where a statute vests unguided 
or uncanalised discr**ion iii an admmt^ttalt\c autlionty to affect the rights 


2 . 

3. 

4. 

5. 
9. 
7. 

a 


Ml 

11 . 


-2): A, 1960 &C. 430: 


Copverke v. Excise Comm, (1954) SC.R. 873. (19S2-4) 2 C.C. 227; Cetlecior 
of Customs V* Sompathu, A. Ittb2 S.^. 316 { 325), 

Karam Dos v. Uiudn of India, (1956) S.C. [unr^] 

Narendra V. Union of Indus, (1960) S.CJ. 214 (221-2 
(I960) 2 SCBL 375 
Stm of U,'p. V. Kmtar Sinfib, A. 1964 S.C. 1135: (1964) 6 S.Cil. 679 (WT). 

Smt XOm. in re, (1960) 3 S.CR. 499. A. I960 &C. 932 (93S). 

Saskid Alhned v. Municipal Board, (1960-W) C.C. 61: (1960) S.CJt S66i 
Fatni V, Toum Area Committee. {^^) 

Virendta V. Sttde of Pmiab, A. 1*7 Se. 8^ cr\n a 

Mt^thon S. B. f, c. V. Laxnu Motor Borks, (1968) S.C1C.A. 1361|67, 

dL 

Tdidn y. Tenon Area Commttee, (1962) S.C.RjSra. 

Of. Krirtjfil Xunun y. Mtsmetpal Comttuttee, (1957) S.C Iwtrs^.) 
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of citizeiis the statute may be hdd to offend Art. 14 on the ground that the 
power to classify confenred by it is unreasonable; at the same time^ the 
restriction imposed 1^ the statute may be held to be an unreasonable 
restnctum on the citizen’s fundament^ rights under Art. 19 tw^use ^ 
power to restrict tliose rights has been conferred upon an administrative 
authority, acting upon his unfettered discretion.** 

It does not follow, however, that a statute whicli has been upheld 
under Art. 14 must also be held to constitute a ‘reasonable' restriction 
under Art. 19, because even where the statute offers a guidance to Ae 
administrative authority it may still be held to be an unreasonable restric- 
tion if the restraint which is sought to he imposed under the guidance 
offered by the statute is excessive or uncalled for or otherwise unreason- 
able having regard to the various circuinstauc&x, substantive and procedural, 
according to which the reasonableness of a restriction under Art. 19 have 
to be determined. “ 

*1b the interests of* 

1. This expression occurs in all the els. (2 ) (b). 

2. The expression is of a w'idc connotation, and is wider than w'ords 
like ‘for the inamtenance of'. Tn the interest of’ authorises the Legislature 
to restrict an act or utterance which not only produces tlie miscliief aimed 
at, eg., breach of public order or security of the State, but also those 
which have a tendency to cause that cfect,*"* but whicli may nut actually 
lead to a breach of public onler. 'I'hus, the incitement of religious dis- 
affection will) a deliberate intent has a proximate tendency to cause public 
disorder; hence, s. 295A of the 1. P. C. must be held to be a reasonable 
restriction ‘in the interests of public order’.** 

3. On the other hand, the expres.sion postulates a proximity of 
relationship.** 

Thus, a limitation imposed in the interest of public order to be a 
reasonable restriction, should be •one which hail a proximate or reasonable 
connection** or nexus with public oriler, but not one far-fetched, hypo- 
thetical or problematical or too remote in the chain of its relation with the 
public order.*® 


Interests of the general pablic*. 


This expression occurs in both els. (5) and (6) of Art. 19. 

• 1. The words ‘general public’ refer to the rest of the citizens, witli 

reference to a free citizen who claim.- the right in question. It does not 
refer to any group or class of pe pie as distinguished frmn the peoj^e 
generally. That is the %ery reason why specific mention of the interests 
of any ‘Scheduled 1'ribc’ has be&i necessary in cl. 

2. This dose not mean, howei'er, that a legislation may be in tiie 
interests of the general public onl> if it is in the interests of the public 
of the whole of the Republic of India.** Legislation may be essential to 


12. view of the author, eapWed at p. 88 of the previoM Edition, now 
“W Mtmem v.Makuma. A 1987 S.C. W73 (1382). 

13. Cottector ef ^ntUoms v. bof^ttmt, A. 19« S,C. 316 (92S). 

f*-* A. 1957 SC. 620: (1967) S.C.a 8801 

^ V. Sitpit., 

Ig. a. Atwmlieh v.‘ State vf Madras. A 1659 S.a 300 (303) 

^ (f«2)/lC«nia CJ.i {I960) 

18. bmidfraatd V. N. S. Sm, A, m2 CM. 273 (378), 
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reddest some urgent grievance m a particular btate^ though such legisla- 
tion would be wholly unnecessary m any other State. The fact Uiat such 
legislation would not atfcct citizens ol other States would not make it 
impossible to say that it was jin the inleiesls of the general public. Legis- 
lation affecting a particulai class or a particular aiea would only directly 
affect the members of tliat class or the mhabitants of the area. But the 
removal of some sciious abuse or grie\ance or discontent is a matter 
indirectly aft ec ling the public, generally A legislation may be *m the 
interests of the general public' even though it affect^ the interests of parti- 
cular individuals, or even causes hardship to paiticular individuals**' owing 
to the peculiar conditions in which they are plaicd^^ 

ITius, the following are lestrutions imposed m the interests of the 
general public — 

(a) Prevention of wasteful expenditure by landlord 

(b) Regulation of hours or days of work in shops and commercial establish 

incnts,‘< 

(c) ProUcUon ot tenants against exces'-ne rent and unreasonable eviction *< 2 ^ 

(d) Protection of slum dwellers against PMction * 

(e) ProUclKgi of die debtors from excts&isc intorc-^l,* 

(fl L Tilting the numbei of rickshaws plying witlun the limits of municipal 
corix>ri tion, ' 

(g) Externment ol dangerous persons from a particular locality ♦ 

(b) Provision that refund of sale^ tax paid under error of law shall be made 
to t’ e pirthasers and not the asstssees, where the law empowered the 
asat^ices to collect the tax fiom the purchasers « 

(i) Rooting out gambling" 

3. I'his expression, in els (g) and (f)) ot Art \9, aulbonses the 
state to impose le-'lnction not only on tlic giound of public order but also 
on giuunds ot '•ocial or cuuioimc |olic\’' or un the ground of ^he com- 
mon good, eg, ‘'Ocunn.i the objects mentioned in part 1\ of the con- 
stitution (Directne pimciplesl ^ 

4. Though the court xe'^pccis tl^e deteiminatioii of the Legislature 
ab to what is good foi the cuininuiuty, b\ whose suffiage it came into 
existence, that detennination is no hnal since tlie Constitution \ests m the 
Court the ultimate usponsibility tor detenmmng whether a restriction 
upon ^ fundamental right i" in the inleiesls of the public and the Court 
must not shirk this solemn duty cast on it b\ the Constitution ® 


1^ Sampuran \ Offtco \ 1^55 IVpbU 14^, Jamnaltd v Ki^hen4a> 

20 Narendra \ Omon of Indta, A 1%0 SC 430. 

21 Ifaibtstng Manufacturing Co v Union of India, A 1960 SC. 923 (^2/1), 
Hamf V State of Bihar, (1969) SCR 629 

22. Btjay Cotton Mdls v Slate of Apner, (1955) 1 SCR (755) 

23. Kuldipv State of Punjab, A 19bl SC 1559 (i553). 

24. Aamnath v. Sukumau, A 1954 Pat 211 

25. Bhagwtnh Y. State of Punjab, A 1954 Punj 167 (FB ) 

1, lyott Pershad V l/nLti Territory ^ 1961 SC 1961 SC 1602 {1613) 

2 Kagk¥btT V Union of India, A 19W Punj 261. 

3. SaiyaranHM V Commr of Foltce, A 1955 Cal 417 

4. Gufbachan V. State of Bombay, (1952) SCR. 737; A 1952 &C 221. ^ 

5. Nmtndra V Union of Indta, A I960 SC. 430; B C. MiUe v State of Aimetf 


Si 0 tt ef Ort^sa.k SC 

7 . KtiClm CMuter v Stott ^ M. ^ 

A V. 9W« «/ Stkm, A. 1S6S S.C 731 (744). 
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Conffict betwecai dKffeirent rights guanukteed hy Art 19 (1). 

1. A citizen u entitled to each and every one of the freedoms guaranteed 

by cl. ( 1 ) togetlier, and the Constitution does not prefer one of diese free- 
doms of another.* • 

2. It may be that an Article embodying a fundamental right imy 
exclude another by necessary implication, but before such a constouction 
is accepted, every attempt should be made to harmonise the two artticles so 
as to make them co-exist, and only if it is not possible to do so, one can 
be made to yield to the otlier.*® 

3. It follows* that the State tannot — 

(a) make a law which directly restricts one freedom even for securing 
the better enjoyment of another freedom; or 

(b) restrict one freedom by placing an otherwise permissible restriction 
upon another freedmn ;* 

(c) impose restriction upon a particular freeilom on any ground outside 

the grounds enumerated in the relc\ant clause in els. (2) -(b) of Art. 19. 
Thus, freedom of speech tan be curtailed only on tlie ground of public order 
and the like as mentioned in d. and not "m the iiitcre.sts of tlie gaieral 
public" which is a legitimate ground in cl. (5).® * 

Snspenssion of Art. 19 during Emergency. 

As will be more fully explained under Art. 358, that Article susjiends the 
i^ration of Art. 19 during tlie operation of a Proclamation of Emergency 
made under Art. 352. The effect of Art. 3.58 is that it susjjends die restric- 
tions on the powers of the State io make any law in contravaition of the 
provisions of Art. 19 only during the pendency of the i’rodamation. It does 
not lay down that the validity- of any- law, which has already been made, 
cannot be diallenged on the grouqd of violating the provisions of Art 19. 

In the word- — 

t^o) Laws made prior to the coming into o])eration of the PrcKlamation 
of Emergency are not protected fiom the challenge of umonstitutionality on 
the ground of contra\ention of Art. 19.” 

(b) But any law or order made after the coming into operation of the 
Proclamation of Emergency cannot be diallenged, daring the rontinuance 
of the Hmergency, on the grouii<l of .otilia\cntu»n of Art 19.‘® E\en after 
the Emergency is over, the constitutionality of acts done or oniit/ld to be 
done during the Emergency cannot be challenged on the same ground.** The 
net result of Art. 358 is thus to remove the fetters created on the legislative 
and executive powers by Art. 19 and if the legislature*! make laws or the 
execurive commits acts which arc con-istent with the rights guaranteed 
Art. 19, their validity is not open to challenge ritber tluring the continuance 
of the anergency or even thereafter.'® 

But tlicre is no bar to such law being diallenged <m grounds other 
than the contravention of Art. 19, e.g., on the ground of its being ultra virrs^* 


9. StM PaPm V. of Mia, A. 1962 S.C. 306 (31$) : (1962) 2 SX:jl. 
842 (333). 

IQl Koehumi V. Siaies of UfadtM A Ktttda (ll), A. 1960 S.C. 1080 (imy, 
am) 3 887 (90$). 

th Sfata of AT. ft, V. Bitatat, A 1987 SC. 1170 (im). 
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After the Pi>t>clan]jii^tioii ceases to operate. 

As soon as the Proclamation ceases to operate, the lecfislative enactments 
passed and the executive actions taken during the course of the said emer- 
gency shall be inoperattAe (except as to things alrea<Iy done or omitted 
during the period of the FVocl^niation of Klmergency) to the extent to which 
they conflict with the rights guaianteal under Art. 19 because as soon as 
Ac emerg^cy is lifted, Art 19 which was susjwnded during the emergency 
is automatic all) rc\ived and begins to 0 [)erate^ 

CL (1) (a): Freedom of Speech and Expression. 

1. This freedom means the right to express one's convictions and 
opinions ficely, by wonl of mouth, w filing, printing, i>icture, or in any oAer 
manner (addiessed to the eyes or the oars). It would thus include not only 
Ae freedorn of the Pto'-s, hut the exprc‘ 2 sion i>f one's ideas bv any visible 
representation, such as 1)\ ge-tuics and the like. Expression, naturally, 
presupposes a second party to whom the ideas are expressed or communi- 
cated Tn short, freedom of expiesslon includes the freedom of propagation 
of ideas, their pubhVatmn and < ircnlatinn the right to acquire and impart 
ideas and information about m^l^els of nimmon interest’® 

2. It was sycrjresfed in the Ilamdard that the right to advertise 

for commerrtal purposes was not mdiuled in the free<Iom of expression in 
Art. 19^ t ^ If that were it wa*? not ne^rssarv to go into the reasonable- 
ness of the resti rtions unf>o'^e<I unon the r'yjit in that case, which Ae 
Supreme Couit did 

This dew' Id e the on<'tt*Tic of rcr ertra comn^crchim, require^ a further 
consideration ^h^^se doctrines follow the American decisions** which 
support a total prohibition the (verc’^e of these riglits But there is no 
need to resort to '-vth a dortune m India since tf>tal prohibition has been 
held justified in pn^-ficiihr c rcumstanccN,*^ as included within the expression 
'rea onable lestrictions' 

A bett^T riew would be to !»cli le such rights wdthin the •'mbit of 
cl. (1) of Alt 19 and theii determine whft restrif tioiis imposed upm them 
could be hchl to b< msonible in th»‘ rircui ist^mces of a particular- rase. 

3 Like tho ndier cl (Pfa) lefers to the common law 

right of fiMMlo"*^ nf ,n jpd do'N rot appK to am right created by 

statute, ee the n dit U) contest an <lcct»on whuh is to be exercised subject 
to the Restrict ion imrv) ed by sfitute**^ 

4 The faint suggestion nndf in SVaV Ori^^a \ Matruhhnii,^^ that 
once a restrict top is held t(i be rehfed to one of the foregoing grounds, 
such as defamation ot onle rp^ of conif fhe rea’^ornblenes^; of the restric- 
tion could r<*t be <iue’"hone^ h's no snb-f \pce There is no difficult^' in 
interpreting <1 f2) or ntn of the «)d'ei Inp'tation clauses of Art 19 Tn 
order to be justified a \abd testriction upon any of the ughfs guaranteed 
bv cl. (1), T><>t nul\ should such ros^rirtion bo related to anv of the oermis- 
siMe ground ennmorito<l in the i elm ant Irnitadon clause, but it must 
further be reasonable 


14. Ramf^sk That^hm v of (\^) 5fM* (1^51) CC. 40 

140) A. 19f90 Sr 124 _ 

IS Wttmittfd Dswakkam v Vnttm ef Indta 2 SC.R 671. 

m S e. Votmtinf V. ChHstffisffi. ^ 

IT. V. Vnim ai IfidiA A C f30 

1A fmmlm v. lackmi Ram. A ' 9CM, 608, 

Sff/e of Orissa y. A 1955 Onasa 86 (S9). 
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<i) Sovtfnetgttty taui iatscrity of Imii»r~T1it; ground has l^en ad* 
ded as a ground o{ restriction on tlje free<lom of expression by the Sixteenth 
Anwndtnent of the Constitution, with effect from the 6di October, 1963’. 
The object was to enabie the State to combat cries for secession and die 
like from oiganisations sueli as. the Dravida Kazliagam in the South and the 
llebiscite hVont in Ka!>htnir. and acti\ itie^ in pur.su<ince thereof u hich might 
not possibly be brought within the fold of the expression ‘security of the 
State’. 

GL (2) : -Grooiids of restrictioii of the freedom of tpeecli and ex« 
presMon. 

1. Any restriction hnixiseti* upon the above freedtm is prima facie 
tmcon^itutional, unless it can be ju.stified under the limitation clause, i.e., 
clause (2>. This clause authorises the State to impose restrictions upon 
die fre^oni of speech only on certain specified grounds so that if, in any 
particular case, the restrictive law cannot nationally** lie shown to relate 
to any of these specified grounds, the law must be held to be void.®’ 

Thus, while it would be legitimate for the State to punish utterances 
which incite violence or liave a tendenct tc) create public di'-order, it cannot 
suppress even a verj' strong criticism <if the measures of Government or 
acts of public officials which has no such tendency.** 

2. O. (2), as amended by the Constitution (First) Amendment Act, 
enables the Legislature to impose restrictions upon the freedom of speech 
and exprcijsion, on the following grounds — 

(0 Sovereignty and integrity of India. 

(ii) Security of the State. 

(til) Friendly relations with foreign States. 

(iv) Public order. 

(v) Decency or moralitv. 

(w) Contempt of Court, 

(mi) Defamation. 

(viti) Incitement to an offence. 

(ii) ^Security of State* .—Security of the State means 'the absence 
of Serious and aqqratated forint <»f piihlir disoxler’, a* di^fin^ui''hed from 
ordinary* breaches of ‘public safet\’ vr ‘public order' which mav not involve 
any ^nger to the State itself Thus, security of ihe State is emiangered 
by crimes of violence intended to overthniw’ the government, le\'ring of 
war and rebellion against the go\ eminent, external aggression or w'ar, but 
not by minor breaches of public order o’ tranqnillitv, such a< la.lawful 
assembly, riot, affrav, rash driving promoting enmilv between classes and 
die like.*’ But incitement of violent crimes like murder, which is an offence 
against 'public order’, may also undermine the security of the State.** 

But the adtocaev of revolutionary socialism as a panacea for present- 
dav evils cannot be restricted under the present ground, unless the use of 
viohstce is suggested.** 

(Hi) retadiona wkh foreiam States'. — The .sublect of tWs 

exc^on to the freedom of speech and expression is to prevent Bbcis 
againat foreign States in the interests of maintaining friendly rdsdiema 
wiffr fhenr. 


20. SadH Skmtitr V. State of Pepm, A. 1954 SC. 225. 

21. ^ 0 MMwr, (I960) S.CM. SHi (lOSO^Ol) C£, lO 
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It is to be noted, however, that members of the Commonwealth of 
Nations, including Pakistan, are not 'foreign States' for the purposes of 
this Constitution, according to the Declaration of Foreign States Order, 
1950, 'The result is that freedom of speech and expression cannot be 
restricted on the ground that die matter is adverse to Pakistan. 

(iv) 'Public Order*. — 1. This ground was introduced by the 
Constitution (First) Amendment Act, 1951, in order to meet the situa- 
tion arising from the Supreme Court decision in Ramesh Thappar^s case^^ 
that ordinary or local breaches of public order were no grounds for restrict- 
ing the freedom of speech guaranteed by the Constitution. 

Following this deci'^ion,^ it w^as held in some cases that incitement to 
individual murder or promoting disaffection amongst classes did not tend 
to undermine the settirily of the State and was not, accordingly, punishable 
under the Constitution. 

It was to override' the above judicial decisions that the ^ound ‘public 
order’ was inserted by the Constitution (First Amendment) Act. 

After this amendment, the Supreme Court itself has, in State of Bihar 
V Shailaf>ala,^^ ex»'laine<l its deci’sion in Ranir^h Thappar^s case,^* saying 
that it was never meant in Ramesh ThaPpar*^ case^* that individual crimes 
of violence like murder would not un<iermine the ‘security of the State^ 

2. Ac die meaning of ‘public order', generally, see under Entry 1 
of Sch. VTT, post 

Though the scofK* of the ceveral ground^ specified in cl. (2) may some- 
times overlap, they must ordinarily be intended t<i exclude each other. So, 
interpreted, ‘public order', in the present context, is synonymous wdth 'public 
peace, safely and tranquillity'.*® 

3 Tt follows that — 

(A) In the interests of public order, the F^tate may impose restric- 
tions on--- 

(a) The incitement of- 

(i) Withholding of ser\ices by public employeec or by persons 
engaged in anv enifdovmcnt which is essential for ‘‘ccuring 
tlie iniblir safety or for maintaining services essential for 
the life of the commiinitv,^-^ or by members of the police 
forces.® 

(ii) Committing breach of discipline amongst employees of the 
class referred to above.^ 

(Hi) Feelings of enmity or hatred between different sections of 
the community.® 

(/>) The use of loudspeakers likelv to cause a public nuisance.^ or 
to affect the health of the inmates of residential premises, 
hospitals and the like.® 

(B) On the other hand, the following caimoi be restrk. d or penalised 
in the interests of ‘public order' — 

Advocacy of non payment of Government dues without resorting to 
violence.* 


24 , Ramesk ThapPar v. State af hfadras. (1960) S.C.R. 594. 

25. SuPdt V. Ram Manohar, A. 1960 SC. 

1-4. SWe V. Ramanands A, 196S Bat. 1S8 (f9S), 

5, IMbir V, State of Pankh A. 1962 SC 1106. 

«, Vifmdm V, State of Pmtab, A 1958 S.C m. 

% Xaiaai y. Statd^ A 19» 9fe _ 

A &at$ of Rafeatim V- Ckmekt, (1989) Supp. (I) «,C.R, 904, 
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(Iv) 1>eoeiicjr or Momfity*.— This exception .has been engrafted for 
the purpose of restricting speeches and publications which tend to under- 
mine public morals.*** 

The question whether an utterance is likely to undermine decency or 
moralit)' is to be determined witli reference to the probable effects it may 
have upon the audience to which it is addressed.*** The age, culture,* and 
the like of die audience thus becomes a material question. 

But the use of mere abusi\e language, which has no suggestion of 
obscenity to the persons in . ho®e presence the) are uttered, would not come 
under the present ground • 

On the other hand, a Law a^iiist ‘thscenity’ would be protected under 
the present clause.’** (Obscene means ‘offensi\c to modesty or decency; lewd, 
filthy, repulsive.*** But even an immodest representation may not be reason- 
ably restricted in the interests of <lecenc'' or morality if it conduces to 
the propagation of ideas or informations of public interest, eg, in books on 
medical science.*** In general, ideas having social importance will prima facie 
be protected unless the obscenity is so gross and decided that the interest 
of the public dictates the other way The test of obscenity is thus a question 
of degree and s aries w ith the moral standard of the rommunit) in question.** 

The test of ob-cenity ts vshether the publication, read as a whole,*® has 
a tendency to deprase ami corrupt those whose minds are ofien to such 
immoral influences and into whose hands a publication of this sort may 
fall. Each work niU't l»e examined by iticlf and a comparison with olhei 
works may not improse the quality of a Ixiok whith is imlecent or obscene.*® 

^^^lcn obscenity ami art are m'xed, in order to protect the w'ork, ^art 
must be so preponderating as to throw ohsconitv into a shadow or the 
obscenity to trivnal and insignificant that it <.aii ha\e no effeit and may be 
overlooked.** A balance should he maintuned between freedom of speech 
and expression and public decem.y .md mor.ditv, but v hen the latter is 
suhstanliaUv /ta/fo/rr.src /. th" foinir rni t gi^e w i\ ”* The tc't to .idojit 
in our countr)' ( regard being had to our community morc^^ is that obscenity 
without a preponderatinq .social puirosc or profit cannot have the constitu- 
tional prfitection of free speech and exim-suin • and obscenity is dealing 
with sex in a manner appealing to th^ carnal si<1e of human nature.** 

fv) Contempt of Court*. — Tn the exercise of his right of freedom 
of speech and expression, noliodv ran be allow p< 1 to interfere with the due 
course of justice or to lower prestige or authority of the Court.** 

(vi^ IDofiunation*. — Just a® cverv person possesses the freedom 
^of speech and expression, every person also posse>,scs a right to his reputa- 
tion which is regarded a property lienee, nobody ran so use his freedom 
of speech or etpression as to injure another’s reputation. I^aws penalising 
defamation do not. (iicrefore, coTi-.tiliifc 'iifringement of the freedom of 
speech.** 

Cvit) 'Incttement to an offence’* — ^The reasons that led to the inser- 
tion of this ground of restriction hax'c alre.idv been explained (p 

ptUe). The ^ound, as stated, wdll permit legislation not only to puni^ 
or prevent incitement to commit serious offences tike murder which lead to 


,2' A. Jf)6P SC 541. 

fisesi 1 &CR. « 

oontemilfijr Xady Qwtterlfv't Lnivdr* mi *dbisc0btt\ 

it ST? *■ “* 1C «1 (•»), 
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breach of public order, but also to commit any ‘offence’, wluch according 
to ffie General Clauses Act, means ‘any act or omission made punishable by 
any tom for the tmie being m force’. Hence, it is not permissible to insti- 
gate another to do any act which i» prolubited and penalised by any law." 
But mere mstigation not to [My a tax may not tiecessaiily constitute ‘incite- 
ment to an offence’." 

‘In the interests Sec p 02, ante 
Restrictions in the interests of public order. 

A. In tlie interests ot public older, Uie ttatc maj impose restrictions 
on — 

(o) 'I'he incitement of — 

Withholding of services by public employees or by ptiaons engaged 
m any employment whicli is essential tor sevurmg the public safety or for 
maintaining services essential foi the life of tlie community.** 

(«) Lomimtung breach ol discipline ainong-t employees of the class 
rcferied to above,' or amongst members ot the jxilice forces or the forces 
chaigc'd with tlie mamteuaiice of public ordei.*' 

(*n) 1‘eehngs of enmity oi hatred between dilleieiit sections of the 
community *’ 

{b) Insulting tlie religious tcelmgs of any <las» of citizens, with a 
delibeiate tnd malicious intention (s. 295A, IP.C. , s. 99A, Cr. P. C.) 
or atteceng Jie health of the immatcs ot residential preuuses, hospitals and 
the luce " 

H On the othei hand, lestnctions cannot be iniiKised, ‘in the interests 
of public ordei', on utteiances ol tlie lollowme kinds- - 
iij Mcic '.tMsin ot a paity goytinnitm 
(ul Criticism'" ot, or detaiiiatoiy slogan igainsi, a Minister. 

(m) Instigation of pn soils not to pay a tax cn other impo-ition, not 
involving ‘incitement to an offence’ 

i^tv) bcurnlous .utacka upon a Judge"* 

Mere disaffection cannot be penalised under the Constitution: Law 
of Sedition. 

1, Ciiticism of a ixirty Gov eminent is no ground for restricting free- 
dom of speech and expres-ion, unless it is intended or has a tendency to 
unclenninc tlie security ot the State or public order or to incite the com- 
mission of any offence." ‘bcdition’ le, merely exciting ‘disaffection or 
bad fij^lings towards the Government’ is, tlicietore, no giound for restneting 
the freedom of speech and expression, under Ai t 19 (2) 

2 In the cosc oi KaiaKtiifti \ 'itatc nj Ihhar,^* die Suprentp 
Court has saved s. 174A of ihe I I’ C fioin cmconstitutionahty by giving 

13. Jbid, pp. 564>3. 

14. Supdt. V. Ram Manohar, A. 1930 SC. 633. 

15. State V. Ramanand, A. 1966 Pat I8it {19J). 

16. Dalbtr v. State of Pun/ab, (1962) 3 SCR 25 A 1962 SC. 1106. 

17. Ramn Lai V. Slate of U. P., A. 1957 SC. 620. (1957) S.CJI 860. 

1& Rafa 1 V. State. A 1968 All. 360 

19. State of Rataslhan v. Chawla, (1959) Supp. (I) S.C.R. 9(M: A. 1969 S.C 544. 

20. Ahmad V. Slate, A. 1951 All. 459. 

21. Ram Nmdan V. State, A. 1958 AU 101 (iR>). 

22. Ct Kartar Smgh v. State o{ PUntab, A. 1956 SC. 641 

2$. Sadhi Shamser v. State of Fep», A. 1964 SC. 276. 

2^. Or aSectias the mtegnty or aoverrignty of India. 

24. Kadar Nath v. State af Mthar. A. 19^ SC. 95S: (1962) Supfn (2) SCR. 769. 

28. Tkappar v. State of Madras, (1950) SCR. 594 (m): A. 1960 SC 
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it a narrow constraction, foUowing the view of fli*,^**^®*^.^^**** 
Jffihaiw$dH V. K. if.' and rejectiiif die inteipretition given to it by tbe 
Pttvy CcHindi in iC. if. v. S«dashiv^ In MHarendfs case* the rwerw 
Court held that “pabUc disorder or the reasonable antidpation or likdihood 
of jMtblic disorder'* was the of the offenfe of sedition and that in order 
to be punishable under s. 124A, — “the acts or words complained of must 
either incite to disorder or must be such as to satisfy reasonable men that 
is their intention or tendency." 

But there had been a long line of decisions in India prior to that of the 
Federal Court as well as of the Privy Council itself where the word ‘disaffec- 
tion’ in the section was interpreted literally, to mean mere absaice of affection 
or ill-wiU, whetlier attendant with any incitement to violence or not. The 
Supreme Court has in Kcdamaih’s case** held that if tlie section was §^ven 
the wide interpretation as in tlie Priv>' Coundl decision, it would be in- 
consistent with Art. 19 (2) inasmuch as it would then have no relation to 
the grounds of restrictiwi permissible under clause (2) of Art. 19, viz., “tlie 
interests of the security of the State, or public order,” which are relevant 
in the present context. The Supreme Court** has, accordingly, interpreted 
s. 124A to mean that an utterance would be punishable under this section 
only when it is intended or has a reasonable tendency to create disorder or 
disturbance of the public peace by resort to violence. It ha.« also been 
observed by the Supreme Court that the expression “the <5o^€mment estab- 
lished by law” has to be distinguished from the persons, for die time being 
engaged in carrying on the administration. The ‘Goiemnient established 
by law’ is the visible sj-mbol of the State. What is puni.shable under s. 
124A is, therefore, not a criticism of the Goirt’nment in jKiwer, however 
strong it may be, but utterances which dlher intend or have a tendency to 
subvert the existing Government by means of violence. 

3. In view of the above interpretation given by tlie Supreme Court'* 
the question of constitutionality raised by the \ague woid 'di'^affcction' has 
been obviated. In cases of future prosecution untler diis section, the success 
of the State will, however, depend Upon making out a case that the uttcraiues 
complained of were nther intended to cause di'-order or violence or liave a 
proximate or reasonable ten<lency to cau!>e such disorder or violence. 

Criticism of a Minister or other high dignitaries. 

As stated earlier the criticism or even vulgar abuse of a Minister* 
or scurrilous attacks upon a Judge* cannot be punished ‘in the interests of 
the security of the State,* nor even of ‘public order’* unless there i«i a reason- 
able apprehension of breach of the ^ce to such an extent that it ».ay be 
said that there is a rational connection between the utterances and breach 
of the peace. Merely because the public is ‘annoyed’ by reason of the 
ntteranc^ is not enough. The reme<ly in such ca.se.s is an action for 
defamation brought by the ilignitary, under the ordinary law.* 

The rights to strUte and to iMdcet. 

1. The Supreme Court has laid down, in a number of cases* *,• that 


1 . 

2 . 

a 

4. 

5, 


7. 

A. 


NUmtndu V, K. B., (1964) ROR 38: A. 1942 F.C, 22. 
K. B. V. Sadmftw, (1947) 74 lA. 69: A. 1947 P.C. 82. 
Kmtar Sintk v. State o/ Pi^b, A 1966 S.C. 541. 
Sedhi Skom’^er V, State at Pepsn. A 1964 S,C. 2^. 
Kartar Sh^ v. State of Punia/t, A 1966 SjC. 841 

fyiHeyShymv. P. M. (?« A. 1966 SC 811 («J). 

% State of aum, A. 1962 SC 1166. 
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there is no fundamental rig^it to strike in India, under any of the sub'Clauses 
of Art. 19 (1) of the Constitution. 

2. It follows that tho.se High Court* decisions in which it was sug- 
gested that peaceful incketing was a inode of exercise of the freedom of 
speech of the strikers are no longer good law. 

(A) Sub'^tantivc aspect. 

It seems that in determining the rea.sonableness of a restriction upon 
tlic freedom of expression, the Supreme Court would take a stricter view 
than in the case of any other fimdamenlal right and would annul any 
impo'-ition which would ‘operate harshly’ on the freedom of speech and 
expression.*® 

Instances of unreasonable restrictions. 

1. S. 3 (d) of the Drugs & Magic Ronedies (Ohjectionaide Atlvertise- 
m?nt) Alt, 1954 provides — 

“ . . no person shall take part in any publication of any alvertisement referring 

to any drug which suggested . the use of that drug for — 

the diagnosis, cine, mitigation, treatment or prevention of any venereal disease 
or any other disease or condition which may be spectated in rules made under this Act." 

Tlie rule-making |)owcr under the Act was given to tlie Central Govem- 
ii.cm. Ih’d, lliai the italised iMirtion conferred uncanalised and uncontrolled 
power 10 the Ivxeeutive to include, by* specifying it in the Rules, any disease 
within the miscliicf of tlie Act, and thus imixised an unreasonable restriction 
iiixin the freeiioiii of exprc-ssion.** 

2. S. 8 of 'he Drugs and Magic Ranedies (Objectionable Advertise- 
ment t Act, 1954, which was enacted “to prohibit tlie advertisement for cer- 
tain pnr]K)>es of remeilies alleged to posse.ss magic qiialitie.s and to provide 
for matters connecteil therewith*’, provided — 

"Any person authorised by tlie State Government may seize and detain any 
document, article or thing which such person has reason to believe contains ar rdvertise- 
ment which contravenes any of the provi^ons of this Act. 

Held, that the aliove provi'-ion went far beyond the purposes of the 
Act and, in the ah-eiicc of adiHjuatc safeguard'', constitute*! an unreasonable 
restriction on the freedom of expression guaranteed by Art. 19(1) (a).*** 

3. R. 4-A of the Tliliar Government Servants Conduct Rules, 1956 

which ^rohiliil'. (iovernment .servant" fioni iiarticipating in a«v demons- 
tration with ativ matter pertaining to his condition" of .service has 

been struck down H" an unreasonable re^tri^tion on the ground that it is 
wide enough to iiiclud within its prohibition even (he demun.strations or 
expressions of ideas which are peaceful and orderly and may not, accord- 
ingly. lead to a breach of public order.** 

4. A person detained under the D. I. Rules cannot be deprived of 
his right to publish a hook unless the publication itself is prejudicial to 
the objects of the D. I. Act.** 

9. Cf In rt Venian, A. 19SZ Mad. 95( Drmoim v. State. K. 19S1 Bom. 459 
(464). 

10. Seshadii v. D. M.. A. 1964 &C. 747: (1966) 1 S.CR. 686 (690). 

11 Hantdatd Dawakhana V. tJnUm of India, A. 1980 S.C. 654. 

12. Kameshwar v. Stole of Bihar, A 1962 S-C. 1166. 

13. Stole of Mahgtadhittt v. Pemdurang, (1965) S.C. tunrrptl. 
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lMta«iOM of roQoo— Me re«tricUoiit» 

1. Drainatic performances, cinematographic exhibition and the like 
stand on a different footing ina!>niuch as there is a diffwence brtween a 
written word and a spoken word and otlier representations which react 
immediately and more \ioiently on the minds of tlie audience/* l^re-cenaor- 
ship of such representation is not, tlierefore, per se invalid but may be so 
if it violates tlie condition of procedural reasonableness. 

2. The tune, place and manner of using mechanical devices causing 
noise or disturbance, such as loudspeaker and anipliher may be controlled in 
the interest of Uie public.^* 

3. The printer or publisher pf everj printed material may be required 
to print on the material tlie name of tiie printer and publisher and the 
place of printing and publishing. '** 

4. Restrictions may be imposed on commercial advertisements in the 
interests of moralit)' and decency. ‘‘ 

(B) Procedural aspect. 

Instances of unreasoiMd>le restrictions. 

1. S. 10 of the Dramatic Performances Act, 1876, whicli uniwwers an executive 
officer to restrict a dramatic performance on hi$ subjective .sautfaclion and without 
giving an oppurtumty to be heard to the persons going to be aitected by the otiier, 
consutuies an unreasonaoie restriction upon die freedom ol exprcvoton.'* 

2. S. 3(1) of the Punjab Speaal Powers (Press) Act, 1966 which empowered 
the State Government to prohibit the bringing into die Slate of any newspaper, if the 
Government was sattsped that such acUon was necessary for the maintenance ol 
communal hanQon> or public order, lias been held to be invalid on the ground that 
It jdaced the whole matter at uie subjective saUsfacUon ol die Sutc Government 

without even providing for a nght of representation to the jiarty affected** (see p 

ante). 

Instances of reasonaUe restrictions: 

Provision for a summary trial fur contempt oi court i'. not an utueasoa- 
able ltstriction.**a 

Freedom of Press. 

1. Under our (Tunstitutiun, tlierc is no scpaiale guarantee of freedom 
of the Pre.ss. It ij implicit in tiie ircclom uf expression which is con- 
ferred on all citizens.**-*® 

2. It foUows that this freedom cannot be claimed b> a newspaper or 
other publication run by a non-citizen.** 

3. The freedom of I’ress, under our Constitution, is not higher than 
the fre^om of an ordinary citizen.** It is subject to the same limitations 
as are imposed by Art. 19 (2), and to those limitations only** 

14. State v. Baboo Lai, A, 1966 AD. 57 (574). 

15. Xajanikant v. State, A, 1958 AD. 360; Indulal v. State, A. 1963 Ciq. 2S9. 

1& Wakkare v. State, A. 1959 M.'P. 208. 

17. Hamdati Dmakhana V. Umon of India, A. 1960 S.C. 554; (1960) 2 S.C.R 
571. 

1«, Stat* V. Baboo Lot, A. 1955 AD. 571 (574). 

19. Vtrcftdira v. SteUe of Punjab, A. 1958 S.C. 986. . 

ISa. Shot Singh v. Kapm, A. 1968 PunJ. 238 (230). 

19b. Sharnuf v. Sriiriohna, A. 1^ S.C .895 (4102). 

A. 1958 &C. 578 (514); (19S9) 

2L Saffof Pmpm V. c/idM of indio. A. 1962 S^a 306. 
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4. The Press is not, accordingly, immune from — 

(o) the ordinary foirns of taxation;*® 

(6) the application of the general law relating to industrial rda- 
tions ;*® 

(r) the regulatinn of the conditions of .service of the employees*® 

What constitutes a restriction upon the freedom of the Press. 

1, Any restriction that is directly impfjsed upon the ripht to publish,** 
to disseminate information or to circulate^®-** constitutes a restriction upon 
the freedom of the Press. 

2, The rig’hl to jiuhlish includes the ri^^ht to publidi not only its own 
views but also those of its correspondents.** 

3. The riuhl to circulate refers to the matter to lie circulate^! as well 
as^^he volume of circulation.*^ 

4. Tf) require a newspaper to rerlucc spjice f<<r advertisements 
would directly affect its circulation sliire it wcjuld be bound to raise its 
price.** 


Unreasonably restrictions upon Freedom of Press. 

Tt not be legitimate for the State — 

(a) to subject the Pres^. to laws which take awav or abridge the 
freedom of exures'-ion or whidi would cm tail circulation and thereby narrow 
the scope of di-scmination of iiiforuiation or fettfr its freedom to choose 
its means of exerci*'!ntf the ri rht or vould unflermine i^^ indcpen<lence by 
drixinff it to seek Government aid 

(h) to single out the Pre^'*- for I'o Itur upi>n it ex^'essive am! prohibitive 
burdens which would restrict the circulation im|x>se a penalty' on its right 
to choose the instruments for its exercise or to seek an alternative media;*® 

(c) to imtKjSf tax uPon the Pres< deliberately calculated to 

limit the circulation tif infomiation :*^ 

(d) to require the newspapers e'th«*r reduce the number of thdr 
pages or to raise their nrice'^' accoTdiTU'' to a ^ohe<hile prescribed hy the 
State.*® on ^ome ground exti ineous to cl ^2"^ e g . the elimination of unfair 
competition amongst newv]>a]HTS.** 

Constitutionality of pre-rensorship. 

1. Prior to the First \mendment \ct. 1951. the word ‘reasonable 
restriction’ did not exist in ^rt 10 (21.*^ Tfeme, in the earher cases.*®-** 
it was held Hint pre'Cen,sor»hin or anv forn'> of ]>revious restraint on the 
freedom of expression or the ]>ress prhna constituted an infringement 
of the right guaranteed, hv Art 10 fM. 

2. The Amendment of 1051, however, ompoweri.\l the Court to 
adiudge the reasonafdeness of a rc'-triclion imposed even on the right 
guaranteed bv Art. 19 fl) (a) and such restriction could he struck dowm 
only if it was unreasonable. 


22. Viretttfrff v. State of Punwi^, fl9»> .TOR* \ 1^7 S.C. 896 

Sakai PatffTit v. Uttkm of Mia, A. 19G2 SC 30B (310), 

24 Vide CS, Vol, 8, p, 14. 

25. BaS^tal V, State of Ma/iafoshfra, A Wl SC. 8R4 (UPl), 

10. Famtisk Tka^ V. Slata of Madras riSSH) aCR. 594: A. 1960 SC. 124. 

11. Brii BMskm V. State at tMki (19601 S.CR 606. 

12. Of. h0$haean V. Stati af BomhUy, (1951) SCJR. 228. 
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This chancre in the law was acted Upon by the Supreme Court in 
Virendra v. State of Punjabi^ and Babttlal v. State of Maharashtra. In 
these cases^ it has hdd that — 

Anticipator)^ action may be reasonable in emergent circumstances, c.g,, 
to prevent a breach of the peace.*® 

Whether it would be unreasonable in given circumstances would have 
to be determined applying tlie various tests of urgency, duration, nature 
of the publications affected, and tlie like.* Thus — 

(ij) (a) S. 3 (1) of the Punjab Special Powers (Press) Act, 1956 provided—- 

*'The State Government or any authority authorised by It in this behalf, if satisfied 
that such action is necessary for the purpose of prevcntinR or combating any activity 
prejudicial to the maintenance of communal harmony affecting or likely to affect public 
order, may be notification, prohibit the bringing into Punjab of any newspaper, periodi- 
cal, leaflet or other publication/’ 

The Supreme Court invalidated^ the above provision on the ground that it was 
unreasonable both from the substantive and procedural points of view. It was held 
that it was substantively objectionable because no limitation was imposed either as 
to the duration of the ban on importation authorised by the provMon or as to the 
subjgchmatter of the publication. It extended to any publication, and might be of an 
indefinite or unlimited duration. Procedurally, again, it placed the whole matter at 
the subjective determination of the State Government and there was no provision 
even for any representation of the party affected. It thus offended against the rules 
of natural justice. 

(b) At the same time, the Court upheld the validity of another sectif>n of the 
same Act whidi was not lacking in the above respects. This was s. 2(1 Ha), which 
ran as follows: 

**2, (1) Tlic State (jovemment or any authority so authorised in this behalf if 
satisfied that sudi action is necessary for the purpose of preventing or combating any 
activity prejudicial to the mainttnanoe oj comnOtnal harmony alkctin^ or UMv to 
affect public order, may, by order in \nriting addressed to a printer, publisher or editor, 

"(a) prohibit the printing or publication in any document or any classes of 
docunienU of any matter relating to a parttcular subject or classes of subjects for a 
^preified period or in a particular issue or issues of a newspaper or periodical; 

^'Provide! that no such order shall remain in force for more than two months 
from the making thereof; 

"Provided further that the person against whom the order has been made may 
within ten days of the passing of this order make a representation to the StatedSovem- 
ment whidi may on consideration thereof rftodify, confirm or rescind the order " 


In short, — 

To prevent a breach of the peace during a period of emergency fsuch 
as communal agitation), temporary re‘^frictions m.iv also be inifJosed upon 
the publication of a specified class of matter in a nev^'spaper provided the 
nilcs of natural justice are complied with, 

(»fj) It would not be unreasonable to demand security from a Press 
which is used for inciting people to the commission of serious crimes of 
violence. 

(I) The vidility of s, 144 of the Criimnal ProoetSan CScNje wMdi empowem the 
Dtotiict Magiitiate to impose a ivcscensoidhip on newsplipers, hae bm upfasild m the 


IS. Demtihaaa A.J|M0 S,C. S54« 







Axt lt(S)*3 sBoftVSR ooMTStiTxrrioK op tmoA 1(S 

ground that the roftiiction imposed by it was reasonable in view of the ‘fact that it 
could be imposed only in emergent drcumstanccs and for a temporary period* 

Arts. 19 (1) («); 105 (3); 194 (3): Freedom of Speech aiidl Parlw> 
m*i»t«ry p*iidlege.“Sc'e under Art. 105, post. 

Arts. 19 (1) (a) and 343. ’ 

The subject of official languages having been dealt with in the specific 
Art. 345, must l)e deemed to be out‘-ide tlie purview of Art. 19 (1) (a).* 

Constitutionality of eome Acts with reference to Art. 19 (1) (a). 

Bombay Industrial Relations Act, 1946: 

Held valid- 12-13 < 

Bombay ProMblbon Act, 1949: 

Held inraJid.-Ssi. 23(3)1" 23(b);»24(l)(a).s 

l&lininat Procednre Code, 1898: 

Held valid.-S. 99A!« ". 144 » 

Dramaiic Performances Act, 1876: 

Held invalid.— S. 10.* 

Drugs & Magic Remedies (Objectionable Advertisements) Act, 1954: 

Held S 't(di»8» 

East Punjab PuUlc Safety Act: 

Held invalid. - S 7 ( 1 ) ( c ; ■* 

Essential Services Maintenance Ordinance, i960: 

Held valid -S'-. .l,» 4,» 5 * 

Indian Penal Code, 1860: 

Held valid.- Ss I24A (narrowly inlerpretod) 292;* 295A* 499"a 505.* 

Industrial Disputes (Appellate Tribunal) Act, 1950: 

Held valid.- S 27.* 

Madras City PoUce Act, 1888: 

Held valid— S 41.^ 

Newspaper (Price & Page) Act. 1956: 

Held invalid S. 3(1).* 

PoMoe (Indtement to Disaffection) Act, 1922: 

fieldafl’alid. S 3:" read with its Expianition 


3 Wakkare v. State. A 19S9 MP 208. 

4 Ktdkarni V, State ot Bambav. (1954> SCR. 384, 

5. State o1 Bnmbav V. Balwa. (1951' SCR. 682; A 19K! S.C. 318 
5a. Ramaniah v. Special Public Pm^ecutar A 1961 A P. 190 
6 Veerabrahman v. Slate. A. 195*1 A. P 572. 

7. Babutal v State af Maharauhtra A. 1961 S.C 884. 


8 State V. Baboo ImI. A. 1956 AP. 581 (574) 

9. Hamdard Btumkhana. (19(50) 2 SCR 810; A. 1960 S.C 554. 

25. Brii Bhu^ihan V. State of Delhi. (1950) SCR. 605. 

1. Romesh Tkappar v State of Madras. (1950) SCR. 594. 

2. Radhey Shyan V P. Jtf. C. A. 1965 SC 311. ^ ^ 

3. Kedar Hath v. State of Bihar. A 1962 S.C 955: (1962) Sona 2 S.CR. 789. 

4. Raniit v. State of Motwashtra. A. 1965 SC 681 (m): (1966) 1 S.CR. 65. 

5. BamS Ul V. State of V. P., (1967) SCR.^860 (M7): A. 1967 S.C. 628. 

A Kttikamf v. State o/ Bomhav. (1954) ^CfL 884. 

T. Aimadiaai, hi re. A. 1989 Mad 63. ^ 

R BaM PaPare y. Umtm of India A, 1<W8 

A tadaUd v. AmOrfsft, (1969) 6S Bom.LIt. 206 K 1960 Bom. 306. 
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Pm^ Sp«dti Powers (Press) Ae^ 1SS6: 

HtU vaSd.^ 2(l)(s),»« {ib).»« 

iftld mvaHd.S. S."*® 

Repre aeW totton of the Peofiie Act« 1S51: 

HOd vaHd.—SB. 123(5), » 125(5).» 

U. P. Spedsl Powers Act, 1932: 
ffM vojtf.-S 3^» 

Woildiig joamslists (Comfltioas of Service and Mlaceliaiieoiis ProvMons) 
Act; 1955: 

HHd rtf/id.— Whole Act. « 

€3. (1) (b): Freedom of Assend>ly. 

This clause guarantees the freeilom of citizens to meet with each other 
in any number pio\ide<i the assembly is (a) peccable** and (b) unarmed. 
Like other rights, this also is not an absolute right but is liable to be sub- 
jected to 'reasonable' lestrlctious in the interests of public order. 'The 
right of public meeting or of procession is not specifically guaranteed by 
the Constitution but v\ill follow from the tight of assembly. 

*PttbHc Order.*- See pp. 33, ante 

Instance* of reasonable restrictions. 

(0 S. 144 of the Cr P. C. which authonses the making of temporary ordets for 
the iKohibition of meetings or processions to prevent an irnmnent breach of the 
peace, constitutes a reasonable restnction upon this freedexn.*® 

(it) Throwing the burden of proof upon the accused, subject to adequate safe- 
guards, cannot be said to constitute an unreasonable restriction as regards a lav to 
suppress the mischief of gambling 

(Hi) Restrictions may be imposed upon the holding of meetings on private pre^rty 
bdonging to others or at traces of works, such as workshops and o£ke compounds.'* 
(it) The purpose of the meeting offer another ground of restriction, sudi as an 
assembly for the purpoK of taldng ophiin t* 

Instances of unreasonable restrictions. 

R 4-A of the Bihar Government Servants Conduct Rules, 1966, which jM’ohibita 
Govonment servants from participating "in o«v demonstration .with any matter 
pertaining to his conditions of service” has been struck down aS an unreasonable 
restriction on the ground that it is wide enough to include within its pnhitntion 
even demonstrations through assemblies or proces^ons which may be peaceful and 
orderly and may not, accordingly, lead to a breach of public order.'* 

Constitetionality of some Acts with reference to Art. 19(l)(b): 
Criminal Procerfaire Code^ 1898: 

Held valid.~S 144:» 1«&» 


10 . 

11 . 

IZ 

13. 

14. 
II 
li 
17. 

.ML 

19. 


tl 


Vitendra V. State of Fw^, (1958) S.CR. 308 (3Z7). 

Jatmtna Prasad v. Lachki Ram, (1955) 1 SCR. 606; A. 1964 SC 686 
Siepdt. V. Ram Manokar, (I960) I SC.R. 821: A. 1960 S.C, 633. 

Express Newspapers v. VnUm of Indta, A. 1958 S.C. 57& 

Cf, Lmt^kanma v. State oj Mysore. A. 1964 Mys. 12. 

Kiskaa Ckander v. State of M. P.. (1964) 1 S.CR 766. 

BaMri V. Stale of Md/kat^tra, A. 1961 &(X 884. 

EaSios^ Board v. NHamiatu A. 1963 FtinJ. 336. 

SMo Mmtgt^. A. 1967. AH. 7S3 
Kemsskwar v, State of Bmr. A. 1962 S,C. 1166. 

. sc*, m a--- » ^ 

Bm WomBot 7. A. m All. 109 (iU). 
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MadrM City POOee Act, 1888: 

HM vaM.-S. 41.M ‘ 

Mysore PoSce Act, 1888: 

UeU valMt.->-S. 


CL (1) (c): Freedom ot Assodatton. 

1. Tlie right guaranteed by this claase is Uie ordinary right which is 

enjoyed by all citizens to fortit associations; it lias no reference to a right 
which is conferred by a particular slatute to act as a member of a body 
which is tlie creation of the statute itsel Thus — 

It cannot be said that tlie superses'-ion of a District Hoard under s. 131 
of die Bengal Local Self-Government Act operates as a restriction upon 
the rights of the members of the Hoard umler Art. 19 1,1; (c)." 

2. The word ‘form’ includes not only the tight to ‘tart an associa* 
tiuii but also to continue ’ or to refuse to be a member of an association, 
if he so desires.* 

3. 'I'he right to form associations or unifins includes associations for 
any kcivful purpose,* e.g., a trade union,* and Government servants are not 
excluded from its protection.* 

4. Since the* right to form a union belont;s to all workmen, every 
workman under an employer has the freedom to form a union of his own 
choice and to refuse to become a member of any union he iloes not like.* 
Conversely, no union can claim a monopoly right or a right to complain if 
some other union is brought into existence b> oilier workmen.* 

5. On tlic other hand — 

ia) question of infringement of Uic fundamental right of a.ssociation 
arises where tlie services of a government servant are terminated on the 
ground that he is a member of the Communist Party, because the order of 
teiimiiatiun does not prevent him fioni reniainiiig a member of the Com- 
nuini'-t Party, but teiminates his servbe winch is held at tlie pleasure of 
the goveninient and to which service tliere i& no fundamental right.*’ 

{Jb) The right to ‘form’ an association guaranteed by sub-clause (c) 
does not cairy with it a furthci guarantee Uiat the objcits or purposes of 
an association so formed shall not be interfercil with by law' except on the 
grounds specitieil in cl. <,4), 7 ir, public ordei and mniahty.’ 

(c) As to the concomitant rights of an association after it is formed, 
tliey c^not be different fnim the rights which can be claimed by the indi- 
vidual citizcu.s of w'hich the a,ssucialion is comixised.*’ The reason is that 


24. 

25. 
1 . 


2 . 


3, 

4. 
$. 

(k 


Annadum, in ri, A. 1959 Mad. 62 {.67). 

Dasappa v. Addl, Dt. Magistrate, A. 1960 Mys. 5"^. 

BUhu V. State of W. A. 1952 Cal. 901. 

KuUtami V. State of Bombay, (1952-54) C.C. 176; A. 1954 gC. 73. 

Row V. Stale of Madiw, A 1951 Mad 117 iF.B.t; V. P Sxramik v. State 
of U, P» A. 1960 All, 45 (491, B. R. E. Congress V. General Manager, A. 
1965 Cal. 389. 


Sitharamaskaty v. Senior Dy. Inspector, A. 1958 A.P. 78. There is an dbHa 
in Tika Ranuit v. State of V. P,, A. 1956 S.C. 676 (709) that the negative 
right may not be a fundament^ riidit. 

AU India Bank Emfdoyees' Arsn v. I. Tribunal, A. 1962 S.C 171 {179), 
O. K, Ghosh V. Josepkt A. 1963 S.C 812 (SIS). 

K. R. W. Vnion v. Megistrot, A. 1967 Cal 507 (SOS). 

Bide^iah v. Uuim of Ind^, A. 19^ SC. 232. 

AM India Bemk Emfdoyres' Aasit. v. N. 1. TrUmnoi. A. 1^ S C. 17L 
cootnuy view takeii in V* P* Shtamik Stwgk v. Stoft of U, P*, A« ld6D AIL 
48 (49) k Omm on Joofir goed law. 
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Art 19 grants rights to Uic citizens as sudi, and sssocjatkms can lay claim 
to tt»c ftindMnen^ rights guaranteed by that Article solely on the huts of 
Aeir bring an aggre^te or citizens composing the body.’ Thus, while the 
ri^t to form a union is guaranteed by sub-cL (c), the right of the mem- 
bers of the association to meet would bje guaranteed b> sub-clause (b), 
their rigiit to move from place to place by sub-clause l.d), and so om To 
bold otlierwise would mean that while in the case of an iudls idual citizen to 
whom a right to carry on a trade or busuiess is guaranteed by &ub-cl. (g) 
of clause (1), the validity of a Iav\ w’hich impose an> re^lnrtion on this 
guaranteed right would ha\c to be dct'idc«l by the criteria lai<l down in 
clause (,0), if he was associated with another and carried on the same activity, 
say, as a partnership or as a company etc., he would obtain larger rights and 
tlie validity of I^slation icsirictmg such lights would ha\c to be tested by 
different standard, naincl}, that laid down m clause (4).’ 

(d) It follows that tlie right to “form" an association does not include 
any guaranteed right of collective bargaining or to sliike.’-^ Such light 
must be derived from tiu* freedom of busiiu'ss or jirofession or occupation 
which is giuranteed by sub-cl. fg) and which can be restricted on the 
ground specified in d. (0), i.e., mteiests of the genctal public’ 

(e) The freedom of association guaranteed bv this article cannot include 
a right of any particular association to obtain the recognition of the Gov- 
ernment.* Hence, the conditions imixi-sctl In Government foi obtaining 
recognition cannot be clullenged as unreasonable re'^tIictlun^ inipo-cd upon 
the freedom of association,*-’* 


Cooditions upon recognition and withdrawal of recognition. 

Though there is no fundamental rii^ht, in i elation to an association, to 
obtain Government recognition, the question arises whether the fundamental 
right of association may be rendered nugator) by imposing recognition as a 
condition for dealing with the Govenunent ni by inqKeing unrc.iHinablc 
conditions for tlie grant or continuance of Govt-rnnienl nvogniuon 

(a) To condition the freedom of individuiK to form anj a'^odation 
they like upon the gram bv the Gnvcnnnent of lecoen.tion t») -u«h associa- 
tion, or in otlier words, to den) the individuals the fieedom to U-come 
members of any association not recogni.scii bv the Goveinuient, c»»iisiitulef 
an infringement of the freedom of association giiaianteed bv Art. 
19 (1) (cy 

(b) Even thougl) in the case of Government servants, the State has 
an interest in the associations formed by the cmployt*!^, in the inttp'csts of 
efficient' or di.scipline, tlie tontro! of the Government over such associations 
must, in order to be valid, be relalable to 'imblic ordei’ or ‘morality’ on 
which grounds only the fret*dom of association may be restricted, under 
Art. 19 (4). Where, therefore, the Government compels an employee to 
become a member only of a ‘reco^ised as.sociation' and then provides that 
recognition may be refused or withdrawn on gnmnds unrelated to public 
order or morality, sudi restrictions render iUiisory the fundamental right 
guaranteed by Art, 19 (1) fc).” 

(r) That the same result woulc! follow where without Government 
recognitfon, ffie association cannot effectively function for (he object for 
which it has been formed.’* 


I 3 809; A 1908 S.C Htt. 

A. 1968 S,C 808 (m). 

JO. % of Bmb«y, A 1904 S.C. 78: (1904) 8.CJI 384. 

II* A. ^ SC 812 (MS). 

II f: Jt A, Crifrim r. ikiufiawmam, A IMB €UL 381 
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Where, therefore, ,the Government Rules provide that unless a trade 
union is recognised by the Government, it shall have no collective footing 
in making representations to the Government and that its representations 
will be subjected to the rules and regulations governing the memorials or 
petitions oi individual employees, and recognition, on the other hand, will 
confer other advantages without which it will be difficult, if not impossible, 
tor an tinrecogm^ed trade union to niaintam the association and to serve 
the very purjwse lor which a trade union is forni(^d, namely, represent the 
gnev jjiiccs of tiic employees collectively to the employer, and to bring upon 
Imn the collective weight of the trade union m the negotiations on behalf of 
the employ cca. in tlie matter of such grievances,^ ^ the conditions for the grant 
or continuance of recognition must answer the tests of substantive and 
procedural rcasonablenebs^^ and must also be relatable to the grounds of 
public Older and morality as are mentioned m Art. 19 (4;^-^ 

^Reasonableness of Restrictions upon the Freedom of Associatioiu 

Substantive aspect 

Instances of reasonable restrictions. 

The Bombay Industrial Relations Act, ptovidcs that m order to be regislsred 

d ‘ icpresenlativi Union" so as to be entitled to represent with the employers, a 
Ihiion must hjve a minimum membership of of the total number of employees 
employed lu any ind^istiy in any local area, lliis provision was challenged on the 
ground that it infnnged the provisions c»f sub-clause (c) of Art. 19(1). //eld, there 
was no ininnginent of Ait 19 (1) (c), for, no restriction was imposed upon the 
freedom ot the workers to form any Union The only provision was that in order to 
ffpro*<nt the interest-* of the entire bod> of tlic workers in any industry, a Union 
must enli-vt a preset ibed niinitnum of membership. It was open to any union of 
Workers to enhbt the presenlied percentage of membership and claim the privilege. 
The constitutional right to form a trade tmion doe® not carry with it any right of 
every individual unuiii to represent its members in an industrial dispute and that any 
cx>ncilialor>' law which provides for icpresentation of labour by 'representative unions, 
eg, by providing, that only those unions which iepie»ent not less than 15^ cf the 
w'oikci^ m an mdiidjy would be recognized for the purpose of representing the 
workers of tliat indu«>try in an induiitiial dispute does not constitute a 'restriction' upon 
the irecdom of astMOciation.'*^ 

Instances of unreasonable restrictions. 

(j\) Substantive aspeit 

(i) 'rherc cannot be any reslrictiun on the exercise of such a right 
which consists in a previous redraint such exercise and which is in the 
nature of an adininistrativ cen.sorsliip.*^ 

Thus, It IS an unreasonable restriction to compel employees to obtain permission 
of the authonties before forming unions and to prohibit them from beo ming members 
of union not constituted in accordance with the orders of Government In this case, 
It was observed that cv^n Uiough Government as employer might choose to recognise 
one association only as represenUtive of a particular class of employee, it could not 
prevent the employees from becoming members of other assodatioos which were 
lawful iKfr make the previous permission of Government a oemdibon jarecedent for the 
exercise of the employec> right to become a member of an association.^ 

13. Cf. a N. Btmerjet V. J». H. Mukheritt. (1963) &C.R. 302 (310) ; StMdeshi 
ttuiuthiet V. A 1990 SC. 1258 (J36&). 

U Slot* of V. I'. G. Boar, A. 19S2 S.C 19®. 

11. Xomakr^ttuM v. Jft Booti, A. 19G2 Mad. 2^ 
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(u) It foUows that Governniait cannot make it ot^igatoxy for eVery 
onployee to become a member of an a&soctation sponNOfcd by the Govern' 
ment.” 

(iii) A restriction on tibia freedom which may remam in force for an 
mdepHite period at the pleasure of the executive autlioiitiet>, is an unreason- 
able reslnction.'* 

(B) Proicdural axpeit 

The fundamental right to foim associations or unions guaranteed by 
Art. 19 (1) (c) hao such a wide and varied scope for its exercise and 
its cuitailri.ent is tiiuglit " itli siah lotiimil ictctiuiis in the reli- 
pous, political and economu heliK, tint tlic ve-'tiin* ot llie authoiit) in the 
Government to un|>o!»e restrictions on such ri{,ht without allowing the 
grounds of such imposition, both in their factual and Uyal aspects to be 
dulj tested in a judictal mquii}, is a stiong element which should be taken 
mlo account m indulging the le.isonabkness of icsfrntioii'. imposed on the 
fundamental right under Ait (1) (c) 

Imtances of unreasonable restrictions. 

S. 15 (2) (b) of the Indian Cnnunal Law Amendment Act (XIV of 1908) as 
amended by Madras Vet XI ol IbaO aut ait td Uic btaic troc^cinmcnt to declare, 
on it» Mbjiciiti satisfaction t*at a>t a.ociaiKit con^utuUs a daiiget to the 
public peace etc bv ■'•anh a mti cat on pub Hud in die Oflicial Gazette 
There was no provision for service oi ihe nonce upon the members of tlie association 
wtuch was the subject-nutter of the noufication nor was any opportunity to be given 
to them for showing cause against tlie detlaraiion There was a provision for reference 
by the Government to an Advisory Board ot any repieseiilation tfiat might be made 
by any audi asoociation, but there was no provision foi appearance of the aggrieved 
persons before the Board and no obligation on the part of the Government to suspend 
the penal conbequences of the declaration pending consideration of the representation 
by the Board 

The Supieme Court struck down tlic provuaons as unreasonable restrictions 
upon the right conferred by Art 19^1; on the grounds it) The imposition of 
penal consequences after declaring an a;»:ociauon a> unlawful on Uie objective satis- 
faction of the Govemineni without providing for adequate tommunication of such 
declaration to the association ana its members must be regarded as an unreasonable 
restnctioo, in the absence ot any emergent conditions justifying such a toume (ii) Nor 
can the summary and one-sided review by an Advisory Board be regarded as a reasm- 
able substitute for judicial mqtury lo override the basic freedom of association in the 
absence of excepuonal arcumstances 

Ccmatitutionality of seme Acts with reference to Art 19 (l)(c): 

Baiddflg Coftqiatiies Act, 1949: 

Hftd vuhd^ — S 

Boodbay ladtislrial Rdatkms Act 1946; 

HM vetfd— & 13.^9 

CrfoM Urn fumaOmA Act, 1906; 

HtU 15<2)(b)^ as amended by Madras Amendment Act, 1950.^» 

BOfWttftt OMraels (Regulation) Act, 1952; 

JSrdd 10,*^ 15 


Siihmmaehary v. Semtn Z>v. K 19M A.P. 7B, 

SCA 587 iW). A 19S2 &C 196 

Atl JMif Mmk Siaplayeef Amriatsan v* N, I TrUi^, A. Sc. 171, 
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U. P« Sttgarcane (Regulation of Supply k Purchase) Act, 1953: 

HM vdlfrf.--Se. 15;»7 ife.ir 

Right of a^aociatioii of Govemnent servants. — See uiuler Art. 30^ 

Post. 

€3. (1) (d): Freedom of Movement 

1. Tt is the words ^throughout the territory of Indian which explain the 
meaning of Ihe words ‘freedom of movement' in sub -cl. (d) of Art. 19 (1)* 
Ft does m)l refer to ‘personal liberty' which i dealt with separately, in 
Art. 21.^* The free rno\e»nent ^^naratitced b> the present suh-cl. relates not 
to general rights of lotoniolion, but to the particular right of shifting or 
moving from one part of Indian territory to another, without any sort of dis- 
criminatory barrios betwetn on#‘ State and anotlier, or between different 
parts of the s'ame Statc.^^ If restrictiem^ are sought to lx* put upon the move- 
ment of a liti^en from State to State ot e\en wdthin a Stale, such restrictions 
will l^Skve to be tested by the perniissi\e limit*- pie'-cril>ed in cl (6) of Art. 19, 
e.g , restriction imposerl upon the right to u'-e the public highways, including 
the right to run ^elnclos over iheni.*^ 

2. What i*- .sought to be protected b} sub cl. fd'l of Art 19 (1) is 
only a specific and limitcHl aspect of the right of free movement, the 
right of free mcA einerit throughout the Indiati territory, legarded as an 
independent 'o,(» rdclitional right a]iart fiom the* ,^eneral right of locomotion 
emanating fiom the fieedom of per^m, which is dealt with in Art. 21.*® 

Restriction upon tbe freedom of movement 

The following haNc been held tc» lon-titute restrictions upon the right 
guarantted by Art. 19 i 1 ) fd) 

(i) An order of extcrnnv'nl 

(ii't A ‘•urvcilancc by the {xjhcc up<m ihy moNenientN cd a person.*^ 

rni’t \n order recjuiting a t^erson not to ]ca\e his ]>lnce of residence 
or to reside at a -jx^cified place oIIxt than hi^ ]>laoe of ordinarx residence** 

Restrictions in the interests of the general ptd>lic. -Sec p 92 antt% 
to the meaning ol 'mtcrysi c>f tW gerie»'d pnl>!i» 

(«) A firovision fur the extemraent of nerson'C whose pre^nce in a particular locality 
may jeopardne the peace and safety of the citizens of that locality («.£, a. 27 df 
the City of Einmbay Polio* Act. 1902) is a rcstncixMi of the freedom of movement 
of such tierwJTH in the inlertstv of the peneml pjbhc*-’' 

(ti¥ A person suffering from an infcctioi-* di^a^ may be prcM’nted from moving 
about and spreading the disease and regulations for his segregation may be introduced. 
Likewise, healthy people raa> be prevented in the inteiest^ of the general public, from 
a plague-infected area Then ma> be protected places le. forts or other strategic 
places, access 'w'hcrclo mav Jiave to lx* nguiated oi f\en prohibited in the interests of 
the general public.** 

(Hi) Restrictions upon the movement of, and remowdl from one p*ace to another 
of, prostitutes ma> be necessary- j-i the intoiesu of piotecting public morals** 


17. Tika RamH V StaU of U. P . (\m) SCR, 393. 

la CapaUm v. State of Madras, (195n) S.CR. 98 ipor Mukherjea J). 

19. Sagkir Ahmad v. State of V. P.. fl955) 1 SC.R. 707. 

aa Kkare v. State of Delhi, (1950) SCR. 5ia ^ 

2t Khmak Singh v. State of Af. P. (19W) 1 S.CR. 352 {35M0), 

28. State of M P. v. Bkafat. A. 1967 SC 1170 (1172) 

Omkoehm V. State at Bombay, (1962) SCR. 737, 

24. Gapalm v. State al Madras. (1950) S.CR 88. 

2SL St^a af V. P., v* KmskaUya, A 1964 S,C 416 (422-2). 
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RMMMMMeaess of RostrictiiNis. 


A. Sui>^t<mtive aspeti. 

1. A restriction will be unreasonable if it is in excess of the require- 
ment having regard to the object which justifies the legislation or does not 
provide an objective test as to the per‘>on against whom it could ^ applied.' 

2. The duration of an eirternment provided for by the law is a rele- 
vant_ consiileration in determining the reasonableness of the re-strictioa.* 
Ordinarily, a restriction upon the fieedom of movement sliould be ujilield 
as reasonable only if it is of a temporary duration.** 

But the question of duration must be considered along w ith the attendant 
circumstances,**, • such as the object of the legislation, nature of the persons 
dealt with. • 

A law which provides for extemment for an inde finite period viould, 
pritna facie, be an unreasonable restriction, but not so, if the Act itself is 
temporary,* and the order of detention made under it cannot possibly extend 
beyond a particular date. the expiry of the Act. 

3. A law under which a person may be required to restrict his move 
ments to his place of residence mav he reasonable hut law which empowers 
the Executive to require a person to reside at a sjiecified place other than 
his ordinary place of residence imposes an unreasonable restriction because 
flic person may not find any accommodation or means of livelihood at the 
place «o specified.* 

4. Even when an Indian citizen want« to return from abroad, he 
must obtain a permit or passport for re-cntr\ into Indian territoiy and he 
may be Punhhed for unlawful entry without ‘^iich passixirt** This is a 
reasonable restriction upon his right of movement and residence under 
Art. 19 (O fdV(c^ But the rcmrff'al from India for such unliwful entry 
would constitute an unreasonable restriction upon hi', riyht under 
Art. 19 (1) (t).* 

fBI Procedural aspect 

The general rule is that a restriction upon the free<lom of movement 
would be pmcedurallv un^ea^onab1e if it offends against the principles of 
natural justice, e a , if the person against whom an order of extemment is 
made has no right to be heard in his defence or to be told the charges or 
grounds upon which the order is being made against him, oi to show that 
he is not a person coming within the mischief of the law.* 

The incidents of this general proposition are — 


I» Right to be infonncti of the grotmds. 

1, A law which impo-es a restriition upon the freedom of movement 
shall be void if there no provisSon for communicating the grounds to 
the person against whom the order is to he made* 

2, The grounds communicated should not be 'vague, insufficient or 
mcomplete”*-** A man -erved with an outer of extemment should be told 


1. at M. P,y Mdeo, A 1S61 \C 298 (2S»). 

• §IT* CC 88 {S3-4). 

?• ^ ^ ®**^‘*^* A 1967 fi.c. im am), 

5. freM «r M, F. V JBtUee, A. 1961 SC. f2Sh» 

6. of 0^ A. 1^ OriMB 66: &att of Metn«tr A. ]9S8 M.R 
lUt^pf^jnmdan_y. pflteat $iktr, A 1960 Iht. Stt (rS)i TatmutS v. 
it Seey.,X t961 C«, 328. 

7-28, XA«nr of thm, (1960) SXiR. MS: (ISRMll) CjC. $1 («)♦ 
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Moufib 80 that he coul«l mike some, ''r^esentatioa** and that, acoordins^y, 
memy to state that he whs committing a 'subversive act* without mention* 
tng the particulars thereof was not sufficient^ 

But where the communication ‘^tated that the person "is likely to do a 
subversive act, vis., an act likely to endanger communal harmony, e.g., 
instigating local Muslim to boycott the Hindus'*, held, that the ground 
stated was not vague or indefinite.* 

Similarly, in respect of a law which provided for the extemment of a 
pr^ous convict, when the specified authority was satisfied that he was 
likely, again, to engage himself in the commission of an offence similar 
to that for which he had previously been con\irtcd, the Supreme Court 
held that it was sufficient that tlie ‘'general nature of the material allegations” 
against him were communicated. Such a law could not be impeached as 
unreasonable because it did not require further particulars to be supplied 
to the person dealt wdth, for, in the \er^ nature of things, particulars such 
as cogid be establi*^hcd in a C(»urt of law could not be furnished in such a 
case and the extemment must be based largeU on suspicion, having regard 
to the previous conviction.* 

II. The right to b? beard. 

1. A law of » extemment nr mterninent would he void if it does not 
offer a right of repre'cntalion or an op]>ortunitv to he heard to the person 
against whom ir c onler is niade^®, ^ 

2. lie must have an’o|>porlun!tv not onK of cont^o^ ertinir the grounds 
communicated to him or the allegations made against him * hut also of 
showing that lie is not :i t»erson coming within the mi«*(hief of the law’' sought 
to be applied against ijiin * 

3 The hearing iieer! not, however, he of the judicial tvpe.® 

In laTticular ( ’reunisirnees, it nuv he that in the inteiests of public 
welfare it wouM not he possible or ohhgatorv to gl’ e th<* pcT-^on who is 
sought to he TenKAed, \ puhlir hearing with a confrontation of witnesses, 
inasmuch as peaceful citizens vouKl not come f(<rward to give evidence 
in the pu'dic iig»\inst daneennis characters and h ihitinl offenders In such 
a case, the reasonableness of the restriction imposed hv the law was 
sustained in view* of other safeguards eg, - 

'"The power to initiate procoedmsfs has been g een to a high and responsible officer, 
the suspect is given a reasonable opportunitv explaining the allegations made against 
him, and is pcnnittid to appear throMijh a lawyer and to examine witnesses on his 
behalf iRr the purpose of clearing his character ^ 

III. ^ Whether it is reasonable to vest power in the Executive to 
be exercised on its subjective satisfaction. 

1. The ohiert and nature of the legislation must he taken into account 
in determining whether the rc’-'trictions Irnpfised hv it are rc^so^ hlc Tlius, 
m a law of an extraordlttarv nature. I'ir, the removal of persons who have 
become a menace to the safety of the public resiiling in a locality and against 
whom witnesses nvay not he willing to depose yniblicly. the verv object of 

A/71 l*fl) 55 C W.N 53 (66); M$h v B K Sinha, (1950) 

SS CWN. 104. 

2. Atm 4fi V. Seer, (1950) 55 CWN 94, 

X Jl^4fri V. D C (19^6) SCI? 505 \ 559 

4 Sm of M. P. V BkmoU A, 196? SC, 1170 {1172), 

5 tSMlftcrAM w $mt of (1952) SCR 737. 

Sioto of M. P. V. BdUoo, A. 1961 SjC, 293 (297). 
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mving rtgsml to tlie (Xtmtdimry mtart of such 
iore, it cioaot be struck down a* jfriposing 

t^on the freedom of movement guaranteetf by Art. 19 (1) (o^, mcray 
because it denies to the suspect the right to cross-examine the witnesses 
examined against him,* or because it enables the Elxecurive Officer to extWTl 
a person wh«iever he is subjectively satisfied that witnesses are not willing 
to ctMiie forw’ard to give e\ idence against tlie suspect or that a previously 
convicted person is likel)' to engage himself again in the commission of an 
offence similar to that for which he had previously been convicted.* 


2. In ICAare case* it has been laid down that a law of extemment 
is not unconstitutional merely because it leaves the necessi^ of making the 
order of mrtemment to the subjective satisfaction of a particular officer. In 
the impugned Act in tliat ca^e fa*, in the Preventive Detention Act] this 
authority was conferretl upon some specified officers of superior rank.* 


In a later case,* the Court has observed that where there is a likelihood 
of the law' being put in motion by an officer of inferior rank, the law will 
be held to con'titute an unreasonable restriction if it does not lay down the 
conditions precedent to the "ubjertive satisfaction specifically and clearly 
so as to safeguard against a casual or capricious exercise of the pow'cr 
against innocent citirens • It cannot, of course, be laid flow n as a universal 
rule that unlc's there is a provision for an Adviso’rv Boaril to scrutinise the 
materials on which action is taken, the legislation providing for extemment 
must neccRsarilv' be condemned as unreasonable * Reasonableness may rest 
on other safeguards, such as an appeal to the State novernment, right to 
challenge the order in Court on certain grounds* 


Arts. 19(1) (d) Mid 21. 

The object of Art 19 (H (c/\ is to guarantee to a citiren the right to 
move freely ‘throughotit the territoVv of Tndi.t' without any discriminatory 
harriers.*® 

Art 19 has no application to a legislation dealing with preventive (Art. 
22) or punitive (Art 21 > detention as its direct object. Tf there is a 
legislation directly attempting to control a riti/cn’s freedom of .speech or 
Ms right to assemble pca(efully etc, the question whether that legislation 
is saved by the relevant saving clause of Art 19 will arise. Tf, how'ever, 
the legislation is not directh in respect of .vnv of these subjerts, b..t as a 
result of the operation of othem legislition. for instance, for punitive, or 
PW'eative detention, his rielit under ^nv of these sub-clauses is abridgwi, 
the question of the application of Art. 19 will not arise’®-'* 

ConttiCiitiaiallty of some Acts wiUi reference to Art. 19 (1) (d): 

BomtHV Prtkx Ad. 1951: 

StU vaHir.— $9. sr* S9,»56.*« 

C. P. A Bcmr Ooowles Ad. 1949: 

BM V 4A.* 


7. BkepAM V D, U„ (19561 9.CR. 533: A. 1959 SC 985. 
a £>. C. 0 / PoHee, (19851 S.C.R- 906; A 1955 SC 589. 

9. Bftm V. SMe sf IMki, flfiSOl S.C R. n9. 

10. Gtmrnv Staff 0t (tf») SCP. 8|* JttRWfl) CC 71 (III). 



smmm ov- moK tSS 


0 |f if IWtoi Mi WSLx 

BM 27(1).)> ’ 

6m( Pmirt» P«Mg $afcty Asit 1949: 

BM I'oMA-a 4(l)(c>.« 

M. P. PuHle Security Act, 1959: 

/fHF«W.-S. 3(l)(b) 

PaeqMrt Act. 1929: 

BOi palUL-^ a>«a 

V. P. PoSoe Rcipafaitioiis:* 

BM iNvebtf.— Reg. 236(b}.<«b 

CL (1) (e): Freedom of reeideoce. 

1. The object of this clause is the same as tlut of ci. (1) (d), tig., 
to remove internal bamers viithin India or between any of its parts, and 
the freedom guaranteed by cl. (1) (r) lias to be construed similariy, vUr., 
witli reference to the words ‘tcrntoiy of India.’ 

2. But since the rights under Art. arc available only to a citizen, 
a person cannot complain of die infiingement of his right un^r the present 
sub*ctause, if his citizenship has been torniinated by a law made by Par- 
liament, under Art. 11.'* 

Reasonableness of restrictions 

(A) Su'^tUitnie 

($) Passport leguiations for entrj Irom abroad can be reasonaUy 
imposed even uixm citizens of India.'*-’’’ 

(«) Prostitutes may be required to reside in or to rcmoie from parti- 
cular areas.'* 

( li ) /'roft-dWrut 

'I'he reinosal of a citizen from India on the subjective satisfaction of 
the Executne and without giung him an opportunity of -howing cause is 
an unreasonable reslrittion upon the light guaranteed b> Art 19 <1) (c).” 

Constitatioiiality of some Acts with reference to Art. 19 (1) (c): 

Bombay Police Act, 1951: 

Meld valul.~i> 5,7. 

Passport Act, 1920: 

Held vtilid -t>. 


Cli ( 1 ) ( 0 ^ Freedom property. 

1. This clause guaiantccs tiie right of pneate propcitj, \iz., that a 
man is free to acquire any property by any Uwiul means and to hoM it 
at his ow'n and to dispose ol it ai his will, subject, however, to reasonable 
restrictions that the State may inipo'C in the mteicsts of the ‘general public' 
or of the Scheduled Tribes. Further, Uic trcedo.n is subject to the para- 
mount rigjlit of the State to acquiie or requisition plicate >roperty for 
public purpose on payment of coiniiensation (Arts 31, po.n). 


V. 5f«t* cf Btmbay, (1952) SCR 737 \ 1952 SC 221 

..J JLf n „ Bhj.^ A ICK? ei' 117n 111771 



lA Bm* »i V. P. V. KatuMi^ A. 1964 SC 416 (423) 

17. JSMtim V. StB* ♦/ SCR. 998. 

18. B0riXhBf, C0mm„ A tm $f 5^ tW. _ „„ 
m AMtaf mA %Smt0f BmM> A 1999 S.C 1315. 
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2. Art 19(1) (/) api^ied^equaUy to ooocnete as wdi as absttaet ri|^ 
of imjperty.*’ 

3. On the other han4i Art. 19 (1) (/) has no ^plication — 

(o) Uliere the right of property of one individual citizen has been 
violated by another.*^ 

(h) Where the State sedcs to exercise its rights under die ordinary law 
as ovmer of property as distinguished from its sovereign rights.** 

(r) Where the right is statutory, such as a^ right of franchise.**. 

4. A person cannot complain of tlie infringement of his fundannmtal 
right in respect of a property after his title to the same has been negatived 
by tlie decision of a competent Court,** or if his interest in the property 
has been acquire<l in trant.gression of the law.** 

5. The clause relates to one’s own property and confers no rig^t to 
hold property which b vested in a corporate body.* 


Arts. 19 (1) (f) and 31. 

1. (I) Until 1960, the prevailing view was that Arts, 19 (1) (/) and 

31 were mutually exclusive. Art. l‘t (1) (/) ap}>lie.s so long as a person 
is not ^deprived of his property by a law enacted by a competent L^sla* 
ture, under Art 31 (1) ‘a or 31 (2).'b-* r 

(II) But in Kochuni v. State of Madras,^ the mapority of the Supreme 
Court has held that the ‘law’ referred to in Art. 31 (1) must be a wdid 
law and must not, therefore, contravene any of the fundamental rights 
enumerated in Part III of the Constitution. In the result, a law ena<led 
under Art 31 (1) shall be void if it contravenes Art 19 (1) ff) ; in other 
words, if it constitutes an wtreasonable restriction up»m the right of pro- 
perty of an individual, even thciugh sudi law may Iwve been made in exer- 
cise of the State’s Police power* or taxing jwwer.* 

The principle has not been extended to a law nwde under Art. 31 (2).* 

2. But, at the same time, it has been held* Uiat Art 31 (2) is to be 
ctmstrued harmoniously with x\rt. 19 (ly (f i. Thus, Art. 19(1 )(f) would 
be deprived of all its contents if it wtie *’clil lh.it chores in action could be 
acquir^ by the State by paying a fiaction of the money taken as com- 
pensation* or to acquire thi public debts due fiom the State by paydng a 
nominal compensation.* 

Arts. 31A.B, and 19(l)(f). 

Laws protected by Arts. 31.\-B cannot be challenged under Art 
19 (1) (f).* 
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'Propmrtjr*. 

1. The rights of property guaranteed Art. 19 (1) (/) awan the 
rights which, by thcmsdves and taken independently, are cajabie of being 
acquired, held or disposed of* as ‘property’.® 

Hence, restrictions on righls or privileges which are appurtenant to or 
riow' from the ownership of property are not restrictions upon the right 
guaranteed by Art. 19 (1) (/).® Similarly, an office* which subsists o^y 
during the pleasure of another person or a personal covenant which does 
not run with Uic land^ is not ‘pioperty’ within the meaning of this artide. 

2. There is no reason why the word "property”, as used in Article 
19 0) i/) of the Con*>titution, should nut be given a liberal and wide 
connotation and should not be extended to those well- recognised types of 
interest whith liave the insignia and characteristics of proprietary right* 
’Propert)’, in this clause, has a wider connotation than in Art. 31 (2), and 
thus »|pcludes ‘money’.* 

3. ‘Property inctudes not onlj real and personal property but also 
mcotiwreal rights such as fatents copj rights, leases, chose.s in action and 
every oUier thing of exchangeable \alue w’hich a person may have.*® 

(A) The following interests have beem held to be ‘property’ within the 
meaning of .Art. IV (1) (f)~ 

(i) The • etieficial mterc''! of the head of a Hindu religious endow- 
ment, Mith as a mutt, i ‘proi>ert)’.'' 

<^iij ’I'hc right to hold a fair on one’s own land.*’ 

(tii; Any interest m a commeicial or indu-trial undertaking.** 

{i\ ) Right to n uey or \ hoses in actum, e.g — * 

(a^ '1 he amount of impaul wages* 

(1>> Right lo lecover the jurchase price or compensation mentty 
under 'tatnloiy pnni^ions for transfer of landloid's mUrcst to teimts.** 
(V) Ileredil.ir> trusiccslup.'* 

( l{) The following h.i\e bten held not to constitute ‘pioiierty’ for tie 
piirjio'-es of Art l'> jl^ (»)- - 

(d) The rights ot a Iwic luensce, i.e, where the license is not coupled 
widi a giant.’* 

(b) 'riic rights ol .shaie holdirs of 'i company, cff, tu elect directors, 
to apply for winding up ” 

tc>The <>ffice of a Tikait'* oi a Mutwalli.*' 


5 i-huattiu V ('ntoH of India, il^)) SC R fWS C C. 10 t.2S} 

6. Purushfi/tom v t enkaiappa, A. 1952 Mad. 150. 

7. Mahadetf v. Statt of Bombay, \ 1959 S.C. 735 

ft, i~ 0 mmr., U. R. E. v, Lakshmtndta, (1^54) 2 C.C. 191: (1964) SCJt. lOOB’ 
A. 1964 S.C. 282 

9. Bombay Dyeine Co. V. S/ale of Bombay, A 1958 S.C. 328 (C” (1968) 

S.C.R 1122. 

10 Skrtrur Mutt V. OwowJifliier, (1952) 1 M.LJ. 557 (S81); Dtearkadas v. 

Sholapur Co. A. 1951 Bom. ft6. 

11. OoHptUi V, SWts of AtmtT, (1965) 1 S.CR. 1065. 

12 Javvattitmthjt v. Stale of OHjoeat, A 1962 SC 821 (1%2) Supp. 2 S.CR. 

411. 

13. Amm Si(i|jk v. Cmdodum, A 1957 SX:. 999t 

14. ShtmtiM V. Start of Bombafi, A. 1958 S.C. 532 (4W, S3S): (1968) SCJt 

fjga 1 1 

15. BtmkOiot V. Co., A 1954 SC. 119 (J3S): (1954) 8.(18. ftTA 

16. C mb U taB 7, Stoto of A. 1^ 1638. 

17. a. got, Ym Im y. BRoctOf of Sodoomumt*, A. 1963 8.C 965. 
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(d) A persona] covenaxd whidi doe$ not run .with llie land.** 

*r«iwi4* 

• “To hold" means to po^ess the property, 'and enjoy the benefits whtdh 
are ordinarily attached to its ownership.^* dnterference with dte right of 
enjoyment isj therefore, a restriction of the right to hold property.** 

To meppimt 

*To acquire' means to become owner of tlie property.** Own«r^ip 
involves the right of user, of t^ing produce and of destruction or disposition. 

T^o dlspoee of.* 

These words, read in their context, denote tlut kind of property which 
a citizen has a right to hold — the right to tlisposc of being part of or inri- 
dental to the right to hold.*" 

Hence, where a citizen has lost his right to hold a projperty, e.g., a 
member of a society dissolved under the Societies Registration Act, any 
provision for the administration of such pTo{-crty cannot lie said to infringe 
the ri^t to dispose which such member enjoyed under Art. 19 (1) (f) 
prior to the dissolution.*® 

ReairictiMis in tihe intereata of the general publie. 

As to the meaning of 'interests of the general public’ sec p. . . . a^e. 
The following are some instances of restrictions mipos&l upon the right 
of property, in tlic interests of the general public; 

1. Control of accommodation in urban aieas m \iew of shortage of 
Iiouses;** or control of rent, or protection of slum-dwellers from eviction. 

2. Agrarian reform by way of reduction of rent,** or fixing the 
maximum rent.** 

3. Restriction of the rights ,of management of a Company by its 
shareholders, by appointing Directors, in order to secuic the supply of a 
commodity essential to the community and to present a serious unemploy- 
ment amongst a section of the i eople.* 

4. A law of pre-emption* or consolidation of holdings,* the object 

cf which is to preient fragmentation of holdings anil to prcser\'e the homo- 
goieity of the village community or the convenience of co-owners,* imposes 
a restriction upon the right conferred b> Art. 19 (1) (/) in the interests 
of the general public. ^ 

As regards a law* or custom* whi-h gives a right of pre emi>tion on the 
mere ground of vicinqge, the Supreme Court has held’ that though it may 
be upheld as reasonable in its ^plication to agricultural lands, as being 
conducive to cuosolidation of holdings, no such ground can be urged in its 


18. Manadeo v. of Bombay ^ Supp. 2 S.C.R, 338, CknattfU Lai v. 

(Jmon of iHditt. A 1961 &C. 41 IS7). 
m $mt of Bombay v. BkanH, (1966) 1 S.CR 777. 

2Q. Board »/ Trustea v. Siote of Delhi. A 19621 SC, 458 (472). 

2t VenhataiMlam v. KaMamufthy, A. 1^ Mad. 360. 

22. Kihkm Si»th v. State of Rmethm, A. 1963 S.C 1811. 

23. h&H Perdkad V. Vaian Territory, A. 1961 S.C. 16^ 

^ V. Stau of Madtar, A. Mad. 208 ( 212 ). 

26. €8, Simihitire v. State of Mytore, A 1968 Myt. 286. 

1 Chitae^lal v. Unlo» of Jndta, A. 1961 SC. 41 
Z. 9m % MutteU, A, 1963 S.C. 663. 


^ ^ nmj. 
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M^plicatioii to urhati lands, so that a law oi this nature which extracts to 
mi lands must be struck, down as unreasonable*^ 


On the other hand — 

No public interest is terv^d by merely transferring the property of 
one individual to another individual/ unless that is done in pursuance of 
a public purpose/ e.g., talcing a vacant premises to accommcxlate homeless 
persons at a time of scarcity of accommodation ;* or taking away the 
proprietary interests landlords for the heneht of tenants, under a scheme 
of agrarian reform.^ 


RMMnabieness of reatrictiont. 

(A) Stibstantive aspect 


h Instances of Reasonable* resti^ctions. 

di The restrictions upon the ri^ht of property impo^ by the Administration of 
Evacuee Property Act are not excessive or unreasonable, having regard to the most 
abnormal and unusual situation caused by mass migration between India and Pakistan 
owing to the communal disturbances, which the impugned legislation was intended to 
deal withJ<^ 

(ii) In order to# effectively deal with the widespread offence of smuggling com- 
modities like gold, to the detnment of the national economy and iinandal stability, 
sec. 17SA of the bea Oistoms Act places the burden of proving that all the goo^ 
mentioned in the section and reasonably believed to be smuggled are not really so is <m 
die person from whose pesse^^wn they arc seized The leafionablenesss of this restriction 
by way of asking a person to prove the negative was challenged on the ground that 
it would not be possibk foi persons like a bona fide purchaser to discharge such onus 
at all The Supreme Court, however, negatived this contention on the ground that 
the majority of persons aeainst whom the section woud be applied would be persona 
concerned in the act of illicit importation If it was liable to be applied to persons 
like a bona fide purchaser ihal w^as onl> a small section of the public and that in view 
of the magnitude of the problim to bo dealt with the harshness it was likely to impose 
on a dj8pro|>ortionately small section of the public could not be said to corstitute an 
unreasonable restriction on the right to hold property under Art. 19(1) tf) 

A similar provision in a law to suppress gambling has been upheld.'^-*® 

(iii) Prohibition of prjssession, consumption, buying, or selling of wines, by a law 
of prohibition, is a ^leasonable icsiriction* upon the right to 'acquire, hold and dispose 
of property’ conferred by Art 19(1) (fl. having regard to the Directive Principles 
in Art gtf7; but similai prohibition in regard to toilet and medicinal preparations 
containing alcohol is an "unreasonable restriction’ within the meaning of Art. 19(5). 
The possession or consumption of medicinal and toilvt preparations which is excepted 
even by Art. 47 cannot be rea-onably prohibited simply becauhc of the possibility of 
their being rri^used ‘ouc iX'rverted addiCts*’* 

On the other hand, though ‘prohibition* of consumption etc of toilet md nicdidnal 
preparations containing alcohol constitutes an unreasonable restriction, a power to 
reflate the consumption or sale of such preparations may be necessary in order to 


& Bhok ttam V. Bminath. (1962) Swpp. 3 SCR. 724 A. 19S2 S.C 1476. 
«. SmB Itm V. Ubh Smth, (19S4> 7 SCR. 756. 

7. Kaekmi v. Staie of Madras. A. 1960 SC 1080 (1092; UOS). 

fhodatlmaa v Sharma, A. 1961 SC, 1529 
9. Stmo af Bihar v. iCaawM*iw, S.C.R. 889. 

10* Satim Mam v, Osstadka^mmal, (1995) 2 SCR. 1113 (W€). 

12-^ mhm CMr V. S/a/e of W SCR. 7^(774) 

tl, $mt pf f. Btbtm, (MSI SCIL QBS; CC 908. 
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catry ctet a law of prohibitiofi rebtiois: to intoadcatinig liqoora. Such itgofatkin h not 
atf ^uunasooable’ restriction upon the rii^t to property, t&t euch resulaticm to neoMary 
in order to pstevent the evasion of prohibition laws.** 

(iv) A teiiqxMaxy law of rent control passed in order to meet an abnormiil 
scarcity of acrommodation** adiich gives the landlord a right to move the Civil Court 
for fixation of reasonable rent, if he to not satisfied with the District Magistrate's 
assessment of the reasonable rent, cannot be said to be 'unreasonable'.*^ 

(v) A temporary enactment which seeks to protect tenants, holding oyer after the 
expiry of lease, from eviction, in thte natural interest of increasing the production of 
foodgrains, cannot be held to constitute an unreasonable restriction upon the landlords' 
rto^ts.** Nor to it unreasonable to proyide that a landlord, who to not hiimelf a 
tiller of the soil, should assure to the actual tiller some fixity of tenure.** 

(vi) Even where a law imposing a ban upon the eviction of slum^dwellers does 
not Sx a time-limit for the operation of the statute, it cannot be said to be unreasonable 
If, from the very nature of things, it to evident that the ban znui>t be temporary, e g . 
until alternative accommodation can be provided under a scheme for 'slum clearance'.^ 

(vii) A law fixing a reasonable rent from cultivating tenants, even when it to 
retrospective in operation* 

(viii) Search and seizure for the purposes of investigation* or for the purpose 
of preventing evasion of tax^ does not constitute any unreasorable restriction upon 
the right guaranteel by Art. 19(1) (f). A search, by itself, to no 'restriction' at all 
on the right to hold and enjioy property. No doubt a seizure and carrying away of 
documents to a restriction of the possession and enjoyment of the property seized. 
This is, however, a reasonable restriction, being only a temporary interference for the 
limited purpose of an investigation. Statutory regulation in this behalf is also necessary 
in the public interest* 

(ix) Increase in the rates for electricity supplied by the State, even though the 
rates had been fixed by contract, — if it is necessary in order to prevent a stoppage of 
the supply which had become uneconomic * 

II, Instances of nnreasonablh restrictions. 

1. A law*a or custom’b authorising pre-emption on the ground of 
vicinage. 

(R) Procedural Aspect. 

I. Instances of unreasonable restrietions. 

1. When a law deprives a person of the possession of his property for an indefinite 
period of time merely on the subjective determination of an executive officer, such 
a law can on no construction be described as a 'reaonablc* restriction on thi freedom 
of property « 

2. But the law cannot be said to be unreasonable if the executive officer to 
reciiiired to give reasons for the exercise of his discretion and his order is subject to 
revision by an administrative superior.^ 


22. Nageswar^ v, Madras State, A, 1964 Mad 643. 

23. Uwari prosad v. N. R. Sen, A. 1952 Cal. 273. 

24. Ram Krishna V. Radhamal, A 1952 All. 697 

25. Met Singh v. State of Rajasthan, A. 1967 SC. 510: (1967) SCR, 605 

1. fyoii Pershad v. Union Territory, A. 1961 SC. 1602 (ISIS). 

2. Shri Kishan v. State of Rajasthan. (1965) 2 S.C R. 631 (340) ; A 1965 &C. 795. 

3. M. P. Sktnrma £ others v. Saihh Chandra, (1954) SC.R. 1077. 

4. Board of Revenue v Jhaver, A. 1963 SC 59 (66). 

5. Venhaia V. State of A. P., (1964) 7 SC-R, 456 (4W}. 

Sa. Bkau Ram v. BrnhmK K 1962 S.C. 1476: (1962) Supp. (3) &C.R. 724. 

Sb. Sm Aaa V. Lebh Singh, K 1965 5.C. S14, 

6. Jtagh^ 7. Court of Wards. (1968) S.CR. 1019; (1962-84) 2, CXI 197. 
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3. A law which affects right of property without providing for a notice or hearing 
to the persons affected, constitutes an unreasonable restriction, e.g., the invocation 
of a hcenae lor running a boarding housed declaring a place as a 'market* under a 
Municipal law; declaring a land as pest infested, for the purpose of reclamation under 
a scheme of compulsory levy for the^ purpose.® 

4, Absence of judicial review is an element for consideration in determining the 
reasonableness of a restriction upon the right of firoperly. Thus, a statute which 
empowers an administrative authority to settle a scheme for the administration of a 
religious endowment, interfering with the proprietary rights i>t the head of the endow- 
ment, would be unreasonable if there is no pro\"i'ii()n for appeal from the order of 
such authority to a court^^ or a right of suit is barred.^'’ but would be reasonable if 
there is a provi^on for resorting to the civil court cither by way of appeal or by way 
of suit'i 

But there are matters which are not fit for a judicial determination and in such 
cases, an administrative appeal or rexi^ion would be taken as sufficient to ensure 
reas<^nribleness.** 

1 1. Instances of reasonable restrictions. 

(i) Even Ihotigh an Accommodiition Control Act authori'-e^ an administrative 
officer to direct the owner of a vacant lK»use lo let it out to such private person as 
may be considered ‘^litablo* by him, it held that the Act did not constitute an 
unreasonable restriction upon the ow'npr*« right of jiropeity. because the suitability 
of the allottee u> ^)e determined with lefcrencc to the object of the Act, namely, 
to provide actomniodaluvi, to fho'-e who were in need of it, at a time of scarcity of 
accommcxlation. and that there was a provision for judicial review of the decision of 
the administrative officer.’’ 

(ii) A law for the improvement and clearance of slum areas which provided that 
no decree or order for the eviction of a tenant in such areas should be executed 
wiUiout the ixjrmission of such authority was held to constitute a reasonable restriction 
upon the rights of the landowner on the grounds that - 

(a) the policy of the Act wa<5 clear and that the administrative auihoritv was to 
exercise his discretion in conformity with the policy and in a qua si -judicial manner; 
and 

(b) there wtis a right of appeal to a supenV>r administrative authority. 

From the substantive ««tandpoinl, it was held that the restriction was reasonable 
because in the nature of things the restridion vas b«nind to be tempmarv. because 
the ban would cea^e to exist as soon as alternative accommodation for the slum dwellers 
could be arranged for under the scheme of slum clearance envisagi'd in the Act 

(iilil A law which gives the person, affected a richt to object before a declaration 
affecting their rights cannot be held to constitute an unreasonable restriction upon 
their rights of property.’** 

Proprietary rights of the head of a Hindu religious endowment and 
the power of the State to impose restrictions thereupon. 

fl) 1. Both oflFuT an<I ]'»ropertv arc blended in the head of a Hindu 
relipoiis institution and the beneficial inlere^ of the head of the institution 

7. Sri Kishan v. State of Rajatthan. fl<>55> 2 SCR. 531 (540) 

8. Kamal v..Ci?rpii., o1 CdcvM, A 1960 Cal. 172. 

9. State of M P v €ham*>alnl rC.A .^79 ^91. 

10. Mannath v. State of Orissa, (1954) S.CR 104f>, 

11. CWmr H. R. E. V. I^hhmindra, (1954) S.C.R. 10a5 (JOSS), 

12. Sri Kishan v. State &f R&iasthan. (1955) 2 S,C.R. 531 (540). 

13. finadathappa v. Skerrma, A. 1961 S.C 1523. 

14. JyoH Parskad v. Admi^trator, A. 1961 S.C. 1602. 

lA. Bay^ay Cofpn* V. Fanckam, A. 19te S.C. 1(K)8 (1016), 
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is a 'property’ vritiiin the meaning of Art. 19 ^1) (f). The State may, 
no doubt, impose reasonable restrictions upon this right of property, m the 
interests of the general public, under Art. 19 (5) but since the proprietary 
interest is conferred upon the head by the rules of customary law relatii^ 
to Hindu religioas endownients in order ,to enable him to discharge his 
religious duties diiciently, tlie restrictions imposed by the State would 
cease to be reasonable if they render the head unfit to discharge the religious 
duties called for b} the endowment.** 

2. The head has large powers of disjjosal over the surplus income 
of the institution subject to the only restriction that he cannot spend any- 
thing out of it for his personal use unconnected with the dignity of his 
office. Hence, any law which takes* away from the head his right to spend 
the surplus income or make its exerci.se subject to previous sanction or 
directions issued by an administrative autliority, constitutes an unreasonable 
restriction witliin the meaning of Art. 19 (5). Such restrictions are in- 
consistent with the dignity of his office.**-” 

3. Similarly, where the head has an unrestricted power of disposal 

over personal gifts, known as Pathakanikas, a law which requires the head 
to keep accounts of the receipts and expenditure of such personal pfts 
to be submitted to an administrative authority, constitutes an unreasonable 
restriction upon his rigid® of property.** < 

4. The head of a religious institution has the right to manage the 
properties of the institution, though the St.it.e can interfere in case of 
neg^gence or maladministration. Tf a law^ empower^ an administrative 
authorit\' to take away this right of nranagcnient. at any time, at its abso- 
lute discretion, and to \est the administration in a manager subject to the 
control of the adminj«trati\c authority, this w’ould obyioiisly constitute an 
unreasonable restriction inasmuch as it would cripple the authority of the 
Mabant altogether and reduce him to the position of a i>rtest or paid servant, 
contrary to the tenor of his office.** 

5. The State has. the right 4o have a scheme settled for the due 
administration of a religious endfnvment Tint .since it would take awav' 
or restrict the right of the Mahant to administer the endowment, the power 
of the State must be exerciser! on reasonahle around eg , in case of negli- 
gence or maladministration and in a reasonahle manner, e g., through the 
inachiner>’ of the judicial procedure, so that the aggrieved |)erson may have 
his rights tested in a court of law Hence, where a law aulhori.ses an 
administrative authority to take aw^ay the management from the Mahant or 
to settle a scheme without judicial intervention, it constitutes an tiVireason- 
able restriction.** If. howfever, an aptxvil to the courts is provided for,** 
or the dedsion of the administrative authority is liable to be challenged 
by a suit, it mav not be said to be an unreasonable restriction.** 

(If) On the other hand, the following rf*strirtions cannot be said to 
be unreasonable: 


Restrictions imposed for the purpose of carrying out the objects of the 
trust and for the belter admiliistration, protection and preservation of the 
trust property.** 


Id. Ctmmr.. H. R.E v. I/imminira. A 19*i4 \C 2»- SCR 1005. 

^ 2 C.C. 191: A. 1954 S.C. (1964) 

If. Varnm., R. JR. B. v. Lakihimndia, {1964) S.CR. 1005. 

19. jHmmafh V. State of Otitea, flflS#) S.C.R. 1045. 

20. SaMh % State ef Oriue, (1966) SCR. 43 (55); A 1966 S.C ‘43Z 

21. kfelf Op ▼. SaM, A. 1969 SJC, 942 (949) : f 1909) Sofp. (2) S.CR9bft. 
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Art 19 (1) <f) and Imrs ci taxatioii. 

1. It is now settled' that a law of taxation passed by a competent 
JLegishture under Art. 265 must nevertheless comply with the requirements 
of Art. 19 (1) (f).«- 

I. Substantive reasonablen’ess. 

1. A tax cannot be challenged as unreasonable merely on the ground 
that it was excessive*^ and imposed an unreasonable restriction upon a funda- 
mental right to the extent of destroying it. 

2. But a taxing statute can be struck down as con’-tituling an unreason- 
able restriction upon the right to hold proj-eit), \rijere it is ‘lonftscatury” in 
character and effect. In otlier viords, where tlie State, instead of acquirmg 
an individual's property, so inijxt.-'es a tax as to virtually eliminate the owner 
or to compel him to part with the taxed propeity in favour of the State in 
order to pay off the tax imposed, it must be held to constitute an unreason- 
able r^tnetion upon his funtiameiital rigiu to hold Uic property.*’' 

II. Frocedu/ral reasottableness. 

The assessment of a tax is a quasi-judicial function*®-*^ which can be 
made only upon a notice or a hwiriiig, and not u^ion mere conjecture or by 
administrative liat. In the IK C. JihiLf casc,^ the Court had annulled the 
assessment inatle lA a taxing authority on the ground that it was based on 
conjecture withi'iit a hearing; in the instant case,' a statute was struck down 
because it enqioweicd the executive to make an assessment, without provid- 
ing for any machinery or procedure for making the assessment and without 
even pro\iding for a right of appeal ag:^In^t the assessment. 

The requirement of procedural ic.i’^onahleiiC'S v\ould, liowe\cr, be 
satisfied if the Rules provide ailetpiale opiiortunity to the assessees to object 
t(« the iiolice of demand served on them. 

Constitutionality of some Acts with reference to Art 19 (1) (f)t 

Ajmer Tenancy and Land Records Act, 1950: 

Held invabd.— S. 112.* 

Aligarli Maslim University (Amendment) Act, 1951: 

HeU veitdfi 

Assam Fixation ol Ceiling on Land Holdings Act, 1957: 

Held valid.* 

Assam Sales Tax Act, 1947, as amended in 1960: 

Held valid.-S. 15.' 

BiAking Companies Act, 1949: 

Held valid.-S. 38(1), (aXbXn)." 

28. Kunnathal v. State of Kerala, A. 1961 SvC. 522: (1961) 3 S.C.R 77. 

23. Balaji v. I. T. O., A. 1962 S.C. 123; Jagannatk v. State oj U. P, A. 1962 
SC. 14S 

24. The wide statement in BkaPal Sugai Industries v. S. T, 0., A. .967 SCt 549 
(£52) that a taxing statute which is -vnihm the competence of the Legislature 
cannot be deemed to infringe Art. 19 (1) (g), appears to have been made 
without con^dering all aspects of the matter and cannot be accepted as such. 

2& Ct. CorpH. of i^rdcutta v. uberty Cintma, A. 1965 S.C. 1006 (1118). 

1. KtauiMhat V. State af Ker^a, A 1951 ixC. 552. 

Sk D. C. MiOs V. Catumr. of 1. T., (1965) 1 S.C.R. 941. 

3. Ankdiautated Ctndfields v. Janapala Sabka, A. 19^ S.C. 1013 (1020). 

4. Ragtimrir V. Court of Wards, (1953) SC R. 1049. 

5. Ar<«t V. Utdtm of Mia, A 1958 SC. 662 (67S). 

6v Smm/nw Tea Co. V. Vy. Comm., A 1962 SC 137. 

7, ^eetwortk v. Sfolrf of .4aio»ii, (I9ffi) Supp. 2 SC.R. 589. 

A /«M#8 V. Rasante Bank of ItuHOf A. 1962 SC. 1371. 
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Bhopal Reclamation A Oevdopment of Land Act 1954: 
iBeid i»vaS4.—S, 4.* 

Bihar Hindu Rdighms Trusts Act, 1951: 

Held vaiid.—S6. 28:^« 32.>« 

Bombay Labour Welfare Fund Act, 1953: • 

JdeU valid.~S. 3(1)*(2) (in so far as they refer to fines). 

Held mvidid.—S. 3(1) [in jio far as it applies to unpaid accumulation] 

Bombay Land Tenure Abolition Laws (Amendment) Act, 1958: 

Held iMi'altd. — Ss. 3;‘» 4;« 6.** 

Bombay Muidcipal Corporation Act, 1888: 

Held valid.—Ssi. 3&4R and 354RA.i3 , 

Bombay Prohibition Act, 1949: 

HHd void.—Sn. 12, 13(b), in so far as it affected the consumption of medical and 
toilet preparations containing alcohol^^ 

Bombay Sates Tax Act, 1946: 

Held vaiid.—S. 12A(4).i» 

Bombay Town Planning Act, 1955: 

Held ralid.Sx 4, 9. 1(», 11, 12, IS.io 

Bombay Town Planning (Gujarat Amendment and Vafidating Provisions) Act, 
1963: ' 

Held t a/W.— Whole Act.” 

Calcutta Municipai Act, 1951: 

Held V(did.-S. 548(2 
Civil Procedure Code: 

Held valid.- S. 87B.*'' 

Criminal Procedure Code, 1898: 

Held taiid.—S 96.*® 

IXsplaced Persons (Coiiipeasation & Rehabilitation) Act, 1954: 

Held valid.- -S. 12 ” 

Dui^h Khwaja Saheb Act, 1955: 

Held valut.—S». 2(dMvi.-- 14 =* 

Electricity Act, 1910: 

Held valid.— S. 28(1).« 

&npk>yees Provident Fund Act, 1952: 

Held valid.— S. 5.*‘‘ 

Essential Commodities Act, 1955: 

Held valid.- Ss. 3(2), (3; w 


9. State of Bhopal v. Champa Lai, (1964) 6 S.C R. 35 {48). 

10. Moti Das v. Sahi, A. 1959 S.C, 942 { 949)-. (1959) Supp. (2) SC.R. S63. 

11. Bombay Dyeing Co. v. State of Bombay, (1958) S.C.R. 1122 (1748-49). 

12. layvantmghji v. Stm of Gujarat, A. 19tJ2 S.C. 821: (1962) Supp. 2 S.C,R. 411. 

13. Bombay Cotpn. v, Pa»cfc<wi, A. 1966 S.C. 1008 (7078). 

14. State of Bombay v. Balsara, (1951) S.C.R. 6^. 

15. HantUal v. Falel, .\. 19 SCv 415. 


16. GuPte V. Greater Bombay (.orpo/htunr, A 1968 S.C. 303 ( 317). 

17. Mareekkd v. Makuana, (1967) 3 S.C.R 65 (83) -, A. 1967 SC. 1373, 

18. Cmpn. of Cdcutta v. Liberty Cinema, A. 1966 S.C 1107 (7778). 

19. Shama v. SatUh, (1954) SCR. 1077. 

20. Nmottam v. Urnon of Mia. (IBM) 7 S.C.R. 55. 

21. Gt^ta V. Cuttodian, A. 1968 SC 457 (440). 

22. Drervak CtfVmitlee v. Has.'o%n A. Iftil S.t . 1402. 

23. Okara E. S. C. v. State of Puniab, A. 1980 SC. 284 (289). 

24. J^trk Co. V. f(. P. P. C<mm„ A. W PU^. 27, 

26. Tkrnmtri Vmmt tjf Mta, A. 1969 Raj. 206. 
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Forward Contracts (R^iidation) Act, 1952; 

Held valid.-S, 15.» * 

Ifflportfr Control Order, 1955: 

Held vaUd.~Cl. 9(a). > 

Income Tax Act, 1922: 

Held valid. Ss. 2(6A)(e):* 12^8);^ 16(3);‘ 46 ( 2;.6 

J. A K. Right of Prior Purchase: 

Held valid. ~S. 15, fourthly.* 

Land Acquisition Act, 1894: 

Held vedtd.-Si 6(3);’ 17(4).’ 

Madhya Pradesh JWnimum Wages Fixation Act, 1962: 

Hi'ld talid." 

/Madras City Tenants' Protection Act, 1922: 

Held raltd.-bs. 9, 12.» 

Madras Estates Land (Reduction of Rent) Act, 1947: 

Htld valtd.—S. 3(4). «o 

Madras Hindu /tellgious and Charitable Endowments Act, 1951: 

Held invalid.- Ss. 30(2;;*' 31, “55;'’ 63-69," 87.’* 

Madras Uencral Sales Tax Act, 1959; 

Held lalid. -bs. 41 (2)-(3).'-‘-« 

/Madras Revenue Recovery Act: 

Held laltd.— S 48 -* 


Mysore House Rent & Accommodation Control Act, 1951: 

H lid valid. S. 3(3 1 (a)' 

Non-Ferrous Metal Control Order, 1958: 

Hi Id lalid - CK S." 4.« 

Orissa Co-operative Societies Act, 1952: 

Htld lalid. S. 133- . 

Orissa Hindu Religious Endowments Act, 1939: 

Held invalid. Ss. 38 39:'’ i’rtn to s. 46." 

Oiissu Hindu Religious Endowments Act, as amended in 1954: 

Hild tahd. S,. 42(l'tbi. 12i7,. 41(2;; 71(3); 79A.’ 


* 

1 . 

2 . 

3. 

4. 

5. 

6 . 
7. 
K 
9. 

10 . 

11. 

12 . 
13-25. 

1 - 2 . 

3. 

4. 

5. 

6 . 
7. 


Raghubir v. Hnion oj India, A, 19^ SC 263. 

Fedca V. Bilgrami. A. 1960 S.C. 415. 

.Mavnti ImI v I T .4. Ccnnnr., A 1966 S.C 1375. 

Baton V. I. T. A., A. ..*02 S.C. 123: 

Lollctter oj Malabar v. Hotte, (1957) SCR. 970. {977). 

I’lim Dalort v. Ro) Kumati, A. 1967 S.C. 1578. 

Iswartal v State of Gujarat. A. 1968 SC. 870 (881). 
Naiallatndas V. State of M. P., (19M) 7 SC.R 820 (825). 
Vajrapam v. .Vr» Theatre, (1^) 6 S.CJI. 1015. 

Stole oJ A. P. V. Kannopidi, (19M) 1 S.C.R. IW. 

C'omutr. H R K v LatKhmtndio. (1951* S.CR. 1005. 

Pubbiii V. Govtnda, A, 1958 Mad. 117. 

Bd. of Reveiuie v. Jkaver, A. 1968 SC 59 

t-aUeclor of Maiabttf v. Bhtahm, (1957) SC.R, 970 {977). 

Jindttthap^ v. S^arnM, A. 1961 S.C. 1523. 

Ndtendra v. Union of india, (I960) 2 S.C.R. 375. 

RAaroi V. AiSlt. Rtgistrar, A. 1958 Ojhwa 217. . . _ ^ ^ 

Jfahtmttlh V. State of Orissa, (1954) S.C.R. 1046; A. 19W $£>. 
Sadntb V. State of Orissa. (1956) S,C.R. 43: A. 1966 S.C. 432. 


400 . 
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sstcwntai conwiwtiok w twWtA {Art. 


Ortna Sates Tax Act, 1M7: 

HM V8IM.-& 14A.« 

Sea Castoos Act, 1949: 

HeU mvM.-S. 178.» 

Stem Areas (Improvemeat A Ctearance) Mt 1959: 

Htld valid.—S. 19.10 

Sri Jagaaai^ Tempte Act, 1954: 

H«U vtatd.-S&. 11, 1«, 21, 21A, 30.11 
Stasar Export PromotkMi Act, 1958: 

HeU vafcrf.— -Whole Acti» 

Travanoore-Codiia Land Tax Act, 1955: 

HeU ttivalU. — Ss. 4;i' 5As‘*7.‘* 

United State of Owallor, Indore A Malwa GamMtng Act: 
HeU tofid.— Ss 6,i« 8i* 

West Bengal Non-Agriciiltiiral Tenancy Act, 1949: 

HeU vMS 24.W 


CL (1) (g): Freedom of profession, tracfe, business. 

(Aj 1. ThiN Iretilom nicaii-> tii.it e\ei> iitimi Iiai the tight to choose 
his own emplojnicnt or to take up anj trade or tailing, lAibject onl> to the 
luntts as may be imposed b\ tlie Stale in the interests of the public weltarc, 
and the other grounds niaitioned in cl. (6).’* 

2. Our Constitution doe> not recogmse 'franchises’ or rights to 
business which are dependent on grants b) the State, or ‘business affected 
with public interest meaning tmsine'-s whnh are particular]) liable to control 
by the State. Lnucr uM'r Constitution, ain citi/en has tlie right to engage 
in am business which is known t»> the common law, as of right, and the 
State has the powei to regulate or rc'-trict aii) business on the grounds 
specihed in cl. (b).' Thus, every citizen lus a right to sell vegetables 
in the public nurket’" or to cau\ on Uie business ui transport on the public 
streets” suljtct only to leHrutioiis as aic warranted by cl. (b) of Art. 19. 

3. The right to canv on a business implies .i iiglit ttoi to carry it on, 
if he so clioo'es, and nol.»ody can be coinpclled to carry on a business 
against his wrilL’* 


(B) On the other hand. — 

1. The right guaianteed by this sub clause is the natuial right to 
enter into or carry on any trade, piofes-ion or calling winch every person 
has, as the member oi a luihsed '•fKicty, inlcnor to and indeiiendent of any 
legislation or grant by the State,” eg — 

(«) To carry on a busmesa of tnmsport on the highway,” 


OT$efU Paper Mitti V State ej Omia, A 1961 SC 1438. 

ColkctoT of Customs \ Sampatku, A. 1962 SC 318 

10. Jyoti Pershad v Adnaitutiutor A 1961 SC 1602 

11. ^UuAote V. State of Orissa, (1964) 7 S.CR. 32. 

IZ. Kmkna Sugar MtUs V. Untm of Indus, A. 1969 S.C 1124 (113S). 

13. Kurmtkat v. State of KerUa, A 1961 S.C 552. ’ 

Ji* V S/ote of M. P., A 1966 &C. 307. 

15. Ssbsankar v. PrUmtak Saneka, A 1967 S.C. 940. 

Stt^ Mated v StUe of if. P., (1965) 1 S.C.R. 707. 

^gUr Akmed v. StaU of V. P., (1955) 1 S.CR. 707 (?!?). 

AkmU V Afmjnpal Board, (1960) S,C,R 566. (1930 51) CC 61. 

^ A 1966 S.C 923 (1960)3 &JI. 
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17. 
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19. 
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(ii) To sell one's goods in the public market/* 

(Hi) To hold a market on one’s own land.®®-** 

2. There are certain actixities which are so inherently pernicious that 
nobody can be considere<l to have a fundamental riglit to carry them on as 
a trade or business/ e.g., betdng and gamVding.® 

3. Where the rieht to carry on any profession is created frv a statute, 
the exercise of that right is subject to the terms and conditions imposed 
by the statute, and no fundamental right is infringed bv such terms and 
conditions, e.g., the right to ]>raclise l>efoie a Court of law,® or a tribunal* 
or to get a licence for carrving on a trade* 

On the ‘‘anie principle, it has l)cen held that there l>eing no fundamental 
right to stand as a candi»late f(»r election to a innmtij>al bod}*, there is no 
infringement of any fundamental rieht if the Legislatuie lays down that if 
a person wants to stand as a candidate for election he shall not either be 
employed as a paid legal jiractilioner on behalf of the municipality or act 
a.-> a legal practitioner against the municipality® 

4. Nor is there any fun<lamcnt4d right tf> do a thing which can arise 
only out of a grant or contract, eg — 

(i) The right to enter into another's land to catch and carry' away 
fish^ or to work S. mine on anothetV land* '’J'he position is different where 
the contract c^cit^s a proprietar\ intere t, e.g , the right to take away soil 
or to build upon the land.® 

(ii) Similarly, thete is no common law right to be recognised by the 
Goveinment as the arent of a tra\eller for the puqioscs of application for 
passport/® or as piib’IsluM of appnned t^xt hook'.'' 

5. Though a citi/en has the fundamental right to carry on any 
business of his choice, there i^ no right to carry on busines*? inherently 
dangerous" to ^he ‘? 0 ( iety, so that such busine^-s may be absolutely 
prohibited or ]>eTmittcd to be carried only under the licence of the State, 
e g . dealing in li(|Uor '® 

6. Art 10 fn (g) dofv not confer on anv indi\idual or association 

the monofM^h right to carrv f>n any rade oi hM^'incs^ TTcnce, if by reason 
of anv State action, an eleiren^ of u>mpetition introduced into a trade, 
the existing trafle^" or trader*- wbf» iMgbt l^een enjo\ing a monopoly 

in the trade cannot tvanplain of du- infringemei't of th»Mr fundamental right 
conferred bv this \rtirie" 

i Theie is no fund;.n ental ti'drt in \ <*ti7er to carr\ on business 
"loherciYr he t/tonv.r eg, on the and liis right must be subject to 


2025. Gm^frati v State of Aimer, fl%5) 1 ^CR 1055 

1. State of Bombay v Vhitmarbaufuhwata. (P67' ^CR 074. 

2. Chamarlfauehtmta v Vnion o? Indtn (1057 > SCR 930. 

3 y \ ?0i 

4 I^iiit V State of Hyderabad, A. 1^4 Hyd 23; Rangaswam» e Industridi 

Tribunal, A. 1954 Mad 553 

5. Mahaboab v Dv Cemwr , .A. 1952 A^m lt5, 

6. Sakhawant v State of Orissa (1952-54> 2 CC. 1^5* A S.C 166. 

7. Ananda v. State of Orissa, (1955) 2 S.C.R 919* A. 1955 SC. 17. 

6. ShivH V. UmoH of India, A 19^ Punj, 510 (512) 

9. M^bideo V. State of Bombay, A. 19^ SC '^5. 

10. MaHatm Ca. v. Stait olW,B, A. 1958 Cal 6.^ 

lOfc. Rm fmoaya v. State of Funiab, (1955) 2 ^.R, 225 (24(f) 

11. Comm V. StcHe Cimm,. (19541 SCR. 873. 

12. V. Comjifr , A, 1958 S.C. ^ m 

IS* Blmum Sbtih v. f. A., 2 CC. 129: (1^) S.CR. 371, • 
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any reasonable restriction imposc<l by the Executive in the interest of 
public convenience,'® 

8. While a citizen has a fundamental right to carry on a trade or 
business, he has no fundamental right to insist upon the Government'^ or 
any other individual doing business with hitn. Any individual, as well as 
the Government, has got a right to enter into a contract with a particular 
person'^ or to determine the persons with whom he or it will deal;'® and no 
ciliren has a fundamental right to insist iijx>n the Government doing business 
with him,'® even though he mav have a riefit undei the ordinarv law to sue 
for specific performance or damages for breach of contract, in proper 
cases.'® 


Rifi^t to enter into contract. > 

1. The right to enter into a contract relating to property or business 
is a fundamental right gtiarantee<l hy Art. 19 fl) ff)-(g>. But rights 
arising under a contract are not fundamental rights gu.'irantee<l bv our Con- 
sti^tion.*® It is, accordinglv, competent for the State to supersede by legis- 
lation contractual rights and obligations, including those arising under 
contracts made bv the Government it-^elf under Arts 298-9.®^ Thus, a 
grant made bv the State cannot deprive the Legis],iture of its power to vary 
the terms of the grant or to derogate from it Nor is iMie Sbate debarred 
from controlling prices Iw legislation on the ground that it vvuuhl affect the 
incidents of Government contracts®® 

2. It has alreadv been stated fp. 127, ante') tlint there is no funda- 
mental right to enter into contractual relations with the Government 

Trade or tniainess’. 

Thugh the word ‘business' is ordinarilv* more comprebensixt^ tlian the 
word ‘trade*, in the present clause it is U'-ed as svnonv^mous with the other,®® 
as meaning anv substantial and systematic f)r organised course of 

purpose.®®-*® 

CL (6): •Law’. 

^w, in this context, postulates a law which is otherwise valid T fence, 
anv imposition, which restricts a citizen^s right \() carrv on an ofsupatinn, 
trade or business, but is not .aTithorised bv law, cannot be covered bv^ clause 
(n) and must arcnnlinglv, be held U) be invabM, I>dng in conliav'ention 
of clause (]) fg) 

Thus, — 

(d) A bve lav» or order' or rule® whicli is ultra inre^: or 
u r or order' whidi has not been dub publishcfl® or laul 

before Parliamenl,® as required hy the «tMte; or 
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Ihrahm y, R T A (1952-541 2 CC 217 (1955) SCR 290 
Achuthan v. State of Kerala A 1959 SC 490 
Vedanhala v Divisional En([ineet A 1955 Mad 365. 

Bhaskaran v State of Kerala, A. 195B Ker. (334), 

Achuthan v. State of Kerala, A 1969 SC. 49o. 

^ t' ^ A 1959 AP 538 {S4U 544). 

^ate of Bthar v. KameshufOr, A 1952 S.C 252. 
l^ada V State of Assam, A 1»5 Assam 23. 

Knshan Kumar \ State of J, A JRT.. A 1967 S.C. 1368 (im). 

^omntf. of Steers Profits Tax, (1965) 2 SC.R. 9S2 

Ya^n V. Toum Area Committee, (1962) SCR 572. * 

Vmnavaearn v. State of Madrar. A. 1952 Mad. SW 
Statte of Khftda v. fosePK A 1968 SC 296. 

Narendra v. of Irdia, K I960 8.C 430. 
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(c) A sales tax which contravenes Art. 286,^ cannot be saved by cK (6). 

^Hebtinff to^ 

1. This expression means that the provisions of the law which is 
prptected from a challenge as tp reasonablenes'S must be e'-sentially related 
to Ae two sub clauses (i) and (ii).® Thus, in a law crefiting a Stale 
monopoly under sub-cl. (ii), only tho‘*e provisions which are basically and 
essentially nacssary foi ireat^n^J the Slate morMjpoly w^ill be saved : if there 
are other provisions which aie suibsidiar), incidental or helpful to the 
operation (jf the monopoly, they do not fall under the latter part of cl. f6) 
and their validit)^ must be judy:<sl under the first part of cl (ft)? 

2 For the same leason, if the law not onl> violates Art 19 (1) (g) 
but aKo aflferts, not indireclly but directh, any other fundamental right, in 
such a case, tlie protection of cl (6) will not be available and it will have 
to be su^^tained by reference to the requirements of the corresponding 
claiisesy,in Art. 19.*^ 

ReEtriction in the interests of the general piibli<^. 

As to the meaning of this expression, see p 92, ante 

Tlie following an instance''^ f)f restrictions imposed in the interests of 
the general public-*** 

1 Restric^'ic n* imposed bv the Imports and Kxiorts (Control) Act, 
1947 under the imperat' e necessilv to control expf>rt and import trade for 
the econ<nnic stabilitv of the countrv'^a The determination of the import 
polic) is governed such factor > tint the Court must r)roceed upon the 
assumption that the execulive decision is in the interests of tlie general 
public unless the contrary is shown 

2 A provision for the cancellation of a licence on the ground that it 
has be<n obtained bv fraud f whether the licensee is a party to that fraud or 
not) after giving the licensee an ofiportunitv of being heanl ’b 

3 Restrictions impci^ed upon the s,'ile of essential commodities to 
ensure their e<}uitablc distribiition and availability at fair prices,® eg. the 
fixing of maximum selling prices,^ or upon tlie production of food products 
for the maintenance of their food value, eg to enquire that a beverage 
must contain a minimum percentage of fruit juice* 

4 Restriction'^ imposed bv the Motor \Vhirles Act upon the right 
to ply vehicles on public hitdiwavs, for the conservation of roads, preven- 
tion of^coneestion and the like * 

5 Restrictions imposed on the right to carrv on a profession, in the 
interest of puritv in the public life, eg, that a legal practitioner who is 
employed on behalf of or against a Mnnicipalifv' shall not be entitled to 
stand as a candi<Iate foi eb'ction a** a Councillor of that Municipality^® 
Prohibition of tourism also roP‘*es under this cateeoTV,^* 

4. Hinmctlal v State of Af. P (W2.f>4> 2 CC 2t2 \ 1954 S.C. 115 

5 AkadaH v. State of Orissa, A 1963 SC 1047 (Wf>4) 

5a. Gla^s Chatons v. Union of India, A 1961 SC. 15U 
Fedeo V Bilmmi 4 1«60 SC 415 

Dwarkatnasad y State of V, P, fl95?.5M 2 CC 221 (2^) A. 1954 SC 22ij 
Narendra v Vmon of Mia, (1960) 2 SCR. 375, 

7. Union of India v. Shannud, A. 1960 SC. 475* 09601 2 SCR 627. 

R. Hamdard Dawakhona v. UniaH af India, A. 1966 SC. 1167. 

9 Satlhif Ahmad v. State nf U, P.. 09651 1 SCR. 707. 
m Sakhaumt v. State of Ortm, (1962^541 2 CC, 155: A. 1964 S.C. 166. 

11, In the matler of Fhod Din, A, 1952 All. 491 (494), 

s.tx--l7 
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6. Regulations laying down the conditions of any hours of employ- 
ment in shops and commercial establishments, evto where no employee is 
engaged or fixing minimum veages in an industry, or widemng the 
definition of ‘workman* or ‘employer in relation to industrial disputes,^® 

7* Restriction imposeil upon canegrovers not to sell sugarcane to 
occupiers of fattories, except through a Canegrow ers* Co-operative Society, 
w'hcre the membership of such Society is not Ic^s than 75% of the total 
cane-growers within an area/® 

8. Restrictions for the siipre^sion of injurious business like gambling,'" 
or prostitution/* 

9. Elimination of middlemen to ameliorate the condition of agricul- 
turists/* 

Reasonableness of restrictions* 

(A) Siihstafttive aspect 

In order to determine the reasonableness of a restriction imposed 
upon the right guaranteed by Art. 19 H) fg), the Court must have regard 
to the natuie of the business, besides the oihei factors mentioned at 
pp. 81-2, ante 

!• Instances of unreasonable restrictions, 

1. S. 4 of the Central Provinces Regulation of Manufacture of Bidia Act (LXIV 
of 1948) empowered the Deputy Commis^oner to prohibit the manufacture of bidis 
during the agricultural season in sudi villages as he might specify in his order. The 
object of the Act, as stated in its Preamable, was — “to provide measures for the 
supply of adequate labour for agricultural purposes in bidi manufacturing areas" 
Held, that the above provision and the order of the Deputy Commissioner made 
thereunder (forbidding all person*? residing in certain villages from engaging in the 
nmnufactuie of bidis) were void, being m contravention of Art. 19 (1) (g) of the 
Constitution. For, the object of the Act could well be achieved by legislation restrain- 
ing the emplojinent of agricultural labour in the manufacture of btdls during the 
agricultural season or by regulating hours of work in the business of making bidis, 
A total prdiibition of the manufacture imposes an unreasonable and excessive restriction 
upon the lawful occupation of manufacturing bidts The statute not only compels 
those who can be engaged in agricultural w'ork not to take to another avocation* 
vU,, the manufacture of bidis but also prohibits persons who have no connection 
or relation with agricultural operations from engaging in the business of bidi making 
and thus earning their livelihood, on the otherhand, it prevents a manufacturer of bidi in 
the specified area from carrying on the business by importing labour from outside 
that area. No doubt, the regulation of employment of agricultural labour in the 
manufacture of bidis during the agricultural season is a restriction in the interest of 
the general public, but the language employed by the .statute is wide enough to cover 
restrictions both w'ithin and without the limits of the constitutionally permissible 
legislative action affecting the right f«ce p 75 anfc). Hence, the impugned legislation 
is wholly voicL^' 

12. Ramdhandas v. State of Punjab. A. 1961 SX2, 18B9. 

13. Manc/iarUa y. State, (1951) S.CR. 671. 

14. Bijay Cotton Milts v. Stale of Ajmer, A. 1956 S.C. 33: (1956) 1 S,CR, 7S2. 

15. BoSti Sugar Mitts v. Ram Ufagat, A. 1^ SC. 35S. 

16. Tika Romii v. State of V, P., (195S) SC.R. 393 (448). 

17. Kfkknatkandra v. State of M P., K. 1966 S.C. 307 {308)^ 

MS. Mdlerkotia v* Muihtag, A. 1960 Pmsi. 16 

jS. Jm Hi. V. Stade of Oujarat, (1998) 1 &C,R. 305 (SIS). 

20. CtMmfee y, Bxcm Comm., (1954) S.CR. 673. 

Zt CkMommrao v- SMe of M, (1950-51) CjC. 64; (1950) fkCJt 759. 
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2. Under section d of the Onmaiograph Act, 1919, the District Magistrate 
ixnpoaed, inter oitOi the foUotving condiUons m the licence granted to the Appellant, 
dbie owners of a anema concern: 

(0) The licensee diould exhibit at each performance one or more of iqiproved 
film of such length and for such lci\gth of time as the Provincial oi Central Govern- 
ment may direct. 

{b) The licensee should exhibit at the commencement of tiie performance not 
less than 2,000 feet of one or more apKoved films 

Held, that both the above conditions amounted to 'unreasonable' restrictions upon 
the fundamental right guaranteed to the Appellant under Ait 19 (1) (g), and were, 
accordingly, void (a) The hrst condition gives an absolute and unfettered discretion 
to the Government mthput imixi^ing an> limitation as to the nature of the film or 
the duration of the tunc during whicli the licensee would be obliged to exhibit an 
'approved film* nor does it offer any guide as to how the Government to cxerase 
Us discretion (b) The second condition is better m no way since it imposes the 
nummunb length of the approved him to be exhibited but not the maximum Hence, 
the discretion of the autlioiii> is as uaetieien 4 ts in the ca^ ol (ondUton 
A similar condition which fixe^ the maxicbum limit has been held to be reasonable.^ 

3 A law which leaves it entirely to the discretion of Uie Government to requu- 
tion the stocks of a commodity at any late i^xed by it and to dispose of such stock 
at any rate obviously constitutes an uiwe&ionabL re-tnction upon the owner’s nght 
under Art 19 (1) (g).^ 

i \ law which gives uncanah^»d jnnur an anlhoiUy to lefusc a licence to 
carry on a normal trade, on hi- subjeefnt (oiiMaudiion without pro\ision for review 
by the Mipenor aulhotiiy musl lx* held to be an unreasonable rtstnction^* 

5 Gratuity is a rfwa’d for efhcient and faithful seivice lendered for a consideiable 
period, and i*- U'>iolly granted on letucment Theie vould do no ju^ufication for 
awarding gratuity ^vhen an unpIoNce voluniaidy ics.gn') except m exceptional ar- 
cumslanccs \ law which inifxM:, an obli ala »i upon an c’’ii>Iojc to pa\ gratuity 
in e\cry case of voluntary resignation from sen ice is ihtrefore, unreasonable,*" 

H. Instances of reasonable restrictions. 

(1) A temporary legislation to control production, supply and distribution of 
essential commodUus during a period of emeigency, cannot be said to be unreasonable.^ 

The principle lias also been applied to noimai limr*, m irs.pc*ct of an es&ential 
commoaity llie supply of which is inadequate eg, milk^ 

(u) Marketing legislation which seeks to enable producers to get a fair price 
tor the commodities by eliminating n iddlemcn and providing a regulated market, 
cannot ik said to impO'tC unreasonable restrictions on the citizens' right to do busincsa 
unless it IS dearly estaldi hid iha’ the pro\i''.on^ arc If^o drastic, and o\eneach the 
object to achieve winch it was enacted * Ihis pnnciple is applicable to both wholesale 
and retail trade. 


22. Seshadn v Dt, Magistrate, (1<62-5‘I) CC 64 A 1954 SC 74^. (1955) 1 
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SC. 829. 
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(612). 
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(iii) Where lie fixation of price of an essmtM is necesaa^ to protect 

the interests of consumers in view of the scarcity ol sifpply, such reetrictioo canwt 
be challenged as unreasonable on the ground that it wcmld result in the elimination 
of midcUemoi for whom it would be unprofitable to carry on business at the fixed 
rete.^ 

(iv) For the purpose of ensuring payment of a lax, law may, reasonably, provide 
for the cancellation of the registration of a dealer, even though such restriction may 
result in the extinction of his business.^ 

(v) 'JThc State may impose conditicms for the entry into business having regard 
to the importance of the business in the national economy e.g„ the membership of a 
stock exchange.^-^^ 

(vi) '"The greatest good of the greatest number'* has been taken as a ground 
for reasonableness in upholding the validity of a notification under the U. P. Sugarcane 
(Regulation of Supply & Purchase) Act, 1963, which provided that where not less 
than 75 per cent of the sugarcane growers of the area of operation of a Sugarcane 
Growers* Co-operative Society aie members of the Society, the occupier of the factory 
for which the area is assigned shall not purchase or enter into an agreement for 
purchase of cane grown by a sugarcane grower, except through such cchoperative 
society. The object of the restriction placed by the notification upon individual 
cane-growers to sell their pnxluce to an> person they liked, was to elmiinate the 
unhealthy competition between the cane-grdters on llie one hand and to prevent 
malpractices indulged in by the ^Kcupier of a lactory for the jiui poses of breaking up 
cane-growers* co-operative society and the provision was rea^onable because the condi- 
tion of 75 per cent representation ensured that the restriction would be for the 
benefit of the largest number of canc-giowers who foimed the co-optralive society.^ 

(vii) A law whidi prohibits the slauj^ter of buU, bullock (cattle as well as 
buffalo) cow and calf (cattle or buffalo), in pursuance of the Directive in Art. 48 
of the Constitution in older to conserve the sources of milk-supply and draught cattle, 
constitutes a reasonable restriction, but a total ban on the slaughter of she-buffaloes, 
bulh and bullocks (cattle oi buffalo ^ afln thiy la lie capable of yielding milk 
or of bleeding or working as draught animals cannot be supported as reasonable ^ 

On the same principle, it has been hefd that a ban on the slaughter of cattle 
bdow the age of 20 years is an unreasonable restriction upon the profession of 
butchers because, the Court found, cattle become useless after 15 years 

(viii) A restriction imposed upon tlie carrying on of the trade of prostitution 
within a specified area is a reaKinable one/-* 

(ix) A pro\-ision for cancellation of a licence on the ground that it was obtained 
by fr..ad'» a reasonable one. 

(x) To require the Mutwali of a Wakf to prepaie an annual budget and to send 
it to the majlis within a specified time and to r akc non-compliance with this require- 
ment an ‘offence*, are reasonable restrictions upon the occupation of the mutwaUi^ 
because he occupies the position of a manager of a public religious institution/ 

(xi) A law which empowers a quasi-judicial industrial Uibunal to determine 
whether in the circumstances of a particular case the employer should not have the 
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ni^i to resort to a pvtksilar nodo of employment say, contract labour, cannot be 
held to have imposed an unteabooable reetiiction upon the nsbt of the emidoyer to 
caay on trade.* 


(B) Procedwrd aspect 

I 

L Instances of reasonable restrictions. 

1. The reintrictions unposed by the Imports and Exports (Control) Act, 1947 
cannot be said to be 'unreasonable* inasmuch as it gives speafic and reasonable 
instiuctions to of&ccrs and also provides for appeals to rectify the orders of sub- 
ordinate officers.^ 

2. ^ Where an appeal is provided from the dea^ion of a Tribunal and it is obliged 
to act quasi-judiaally, the reasonableness of the law cannot be challenged on the 
ground that it did not specifically provide for notice or for hearing 

3. But judiaal review of an administrative decision is not an esbential condition 
of 'reasonableness' in all cases. Thus, the validity of the Minimum Wage^ Act, 1948 
has been upheld on the ground that though there is no provision for judicial review 
of the decision of Government m the matter of fixing the minimum wages, Governirent 
acts with the advice of an Advisory Board which crm^sists of an eqiial number of 
icprescntalives of both the employer and employees engaged in the industries for 
which the wages are to be fixed. There is thus su&cient safeguard against arbitrary 
exercise by Governm^-nt of its discretionary power and the restnaions cannot be held 
to be unreasonahl,. » 


IL Instances of unreasonable restrictions. 

1 The power of granting or withholding licenses or of fixing the prices of goods 
ncce-sanly has to be vested m certain pi:d>hc officers of bodies, and they would 
certainly have to be k i w.ch some amount of discretion m these matters But a 
law or order which comers arbitrary and uncontrolled power upon the executive in 
the matter of regulating trade or business m normally atatlabk cammodtttes cannot 
but be luld to be unreasonable 

2 A piovision foi cancellation of a licence (in respect of a tiade which is not 
neccssanl> dangerous) without giving a reasonable opportunity to be heard against 
ihc piofv»std order, v^aild be an unica onable rcdintuon (tan? p 134. pesf) 

3 But disaeUonary power cannot be held to be arbitrary where the policy 
according to which the discretion is to be exercised is provided by the law.^s 

Whether Veatriction’ includes prohibition. 

1. As has been already i>ointcd out. the question vvlietliet ‘reasonable 
restrictions* couUt include total prolubilion cannot be answered categoncall) . 
It depends on tJic nature of the mischief which the Legislature seeks to 
icmed) . llius, — 

id) Wlieic a business ui trade is inheicntlj dangeiuus/^-” total 
l»iolnI)»tion ihcieof wouhl be re,t-onabU\ c<y,- 

(i) As the business of making ot sclUng intoxicant liquors is attended 
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witk danger to the coaimuiiity, it may be entirely jwohibited, or pennitted 
tiitder such conditions as wiH limit to the ubnost its m’ils.** 

(ii) Simihrly, truding in dangerous goods such as explosives^'' or 
ttalficking in women*" or toutiMii** may be totally prohibited. 

(b) The same principle lias been applieil to trading in essential 
commodities. *•-** 

(c) It ha>. also l>ecn upheld as coercive sanction for the reali.'iation of a 
tax." 

2. But out'^ide the above exceptional categories, a total prohibition of 
the right to cari) on a business would be regarded as an ‘unreasonable’ 
restriction,** and, “greater the restrictii^n, the more the need for strict scru- 
tiny by tl» Courts’’.** 

Permits and licences in relation to the freedom of humess. 

(A) (1) In die absente of exceptional circuni.sl<inces, the exercise of 
no fiuukmental right guaiantced by the Constitution can be made to depimd 
upon the ab'-olulc disci etion of an administrative authority.** If, therefore, 
a law confers ^xiwcr on an administrative authority absolute discretion to 
grant or withliold or revoke** a permit for the carrydiig on of a business, the 
restriction imposed by such law is ‘unreasonable’," except in die case of 
trade or business which is inlieienth dangerous* to da* conununity and 
which the Slate is entitled either to prohibit entirely, or to [>ennit only under 
such conditions as will limit to the utmost its evils,* or in a time of 
emergency, when it is necessary* to impose control on the i'Twluction, 
supply and ilistribuiion <)f commodities c.'v'cHtio/ to the life of the com- 
munity,*® or in respect of a trade or business which affects the national 
economy, such as import* or export.’ 

2. The discretion vested by a statute cannot, however, be said to be 
absolute and uiiregulatetl if the statute lays flown the ptilioy according to 
which the discretion is to be cxei cised.” If the authority exercises the 
discretion otherwise than in accfinlance with the statutory policy, his order 
would be vitiated by abuse of i«vver and would be liable to Be set aside 
by a court of law as ultra rires.*'' 

3. An existing permit cannot be cancellcvl oi revoked w'ithout giving 
an opportunity to the lirctisce bi be lu. rd.'* except m the ca-e of inheiently 
dangerous trades or calling which a i>erson has lui common law right to 
carry* on.' ot the comnioflities whicli .nc C'sential to the community. ’’ 

(B) !• Hie }x)wcr to m.dic lucnsinq regukitions i‘, however, to lie 
distii^ished frdm a permit .system. \Vlule the object of a permit is ft> pro- 
hflxt the entry into a business to persons ‘o whom the permit is refused, at 
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thtf dtecretidn of the adimnUtrative authority, tha object of a Ikenae h to 
regulate the carrying on ‘of a business by imposing conditions upon any- 
body who may choose to carry on the business. 

2. The State has, in the infeiests of the public, the right to lay down 
reasonable condition') subject tq which a business may be carried on, and 
if power is conferred by the Legiblalure upon an administrative authority to 
proceed to grant or refuse tlie licence, nut in an arbitrary manner but in a 
quasi- judicial manner,^ ha\mg regard to the conditions^ Uid down by the 
Legislature, and in a^xonlance uilh the print iplcs f)f natural justite/ the 
restrictions cannot be said to be uni ed'^onable. 

2. On the other hand,— 

fa) If the statute does ixjt lay the principles fur the guidance 

of the licensing authoiitv in the matter of granting or cancelling^ or 
refusing" licence, it would constitute an unreasonable lestriction upon the 
freedom of busincti'' .• 

(t)^ The conditions imposed by a licence must not be so excessive or 
arbitrary as to lead to an extiuctifui of the l>u ines*. of the licensee and tlius 
amount to a deprivation of the fundamental right to carry on the business.'^ 

(c) If a statute authorises an admtni^t^atl\e authority to refuse 
licence^ to a peryn or to cancel an existing licence, '•/ in the absence of 
exceptional circumstance*^, such as the inherently dangerous nature of the 
trade or the tict 1 for essenti<tl comino<hties in an emergency, such law 
must be struck down \s constituting m unrca^fmable restriction upon the 
free<lcxn guaranteed b\ Art t H fg) 

Cl. (6) (i): Professional or technical qualificatioiis. 

As \ lesull of tb amendTntnt of this Clause in 1^51, it has been made 
clear that if the StaP* la\s dovMi professional or tcfhnical qualifications for 
entering into any trade or business, it will not be oi>en to an aggrieved 
['crson to clullcnge ^uch reMiutum lUircaMjiiable 

CL (6) (u): Trading by the State. 

1. Since All 19 (1) (gi de^ lares that every citiren has the right to 
carry on anv ttade (»r br-’ues^^ the right v oub^ oln’ou^b be impaired if 
the State iticlf strks to cans on a tiade oi biMness ou^^ting priNate traders 
from that trade wholI> or lien <, undei the original cl (6), 
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Panita IM v Vnton of India A 307 {410) 

She^hadrt v Dt ^fa^otrote < Wj' 1 SCR A 1%4 SC 747 

With respcit the is unaHf to acree \\»*h thr majority view in Kishan 

Vhmd V Commr of Police A 1901 SC 7(V) that berau'^e ‘^uch statute does 
not require an o|>portunitv to he (n\cn tt» the party aflfecKxl and authorises 
the authority to act in. his discretion the function mii«t be jalcen to be 
a^miatrativc and not quasi-judiciat and accordingly, the princ*, e of natural 
irstice cannot t>e iiunorUxl It ts v^hnutted that this arenment. i>\*er]ooks 
the existence of the fund.smental luhts in rut Consfit^tion Anv restriction 
upon the frmlom tindei Ait 19 in ivl) is priwe facw invTjHd unless the 
State U aWe to tJ*at by reason of suh^tanlive and procedural safeguards, 
the ti?nricti«m is reasimnbie Wlicre there is no procedural sateuard and the 
elementarv nrinciriev o{ nsUiral lusfice arc not insisted upon by iHe statute, 
how can it be upheW as reascsnahlc’' The reliance of the rAjwty upon the 
Boo in SakMn Ah v. layaratne (lf61) AC 66 ia al-o 
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such action on the part of the State could be justified only if it was 

rfoso/toMf. 

The Amendmeat of 19S1 exempts the State from that condition 
of reasonableness, by laying down that the carrying on of any trade, busi' 
ness, industry or service by the State woold not be questionable on the 
ground that it is an infringement of the right guaranteed by Art. 19 (1) fg), 
even though by law the State excludes the citizens, holly or partially, from 
the trade or business entered upon by tbc State.’* ITence, the State shall 
now be free either to compete with any prirate traders or to create monopoly 
in favour of itself M'ithout being calle<l upon to justif 3 ' its action in Court 
as ‘reasonable’.** 

The State may enter into a trade or indu'trv causing a partial or 
complete elimination of private traders, not onlv for reasons of adminis- 
trative policy, e.g., manufacture of salt or alcohol: or for mitigating the 
evils arising from the competitive system, e.g., for the better control of 
prices or quality of piwlucts, or for the administration of public utility 
services, but also simplv for the making of profit just as a pri\ate trader 
would do, e.g., carrring on the business of motor transport.**-** There is 
no infringement of the right gtiaranteeil bv Art. 19 fl) fg) where the 
State enters a tra<le merely as a competitor.’* 

2, There are no limitations upon this power of the State to create 

a monopoly in its favour.’® Hence, the law can provide the exclusion from 
a seivice of all citirens or of them only; it may do business in the 

entire State or in a specifieil part thereof.” 

3. In view of the amendment, a challence on the ground of contra- 
vention of Art. 14 is also of no avail.’* 

Amen^hwttt of Cl. (6), not retrospectivie. 

The amendment of cl. ("6) bv the Constitution (First Amendment) Art. 
1951 has been held not to be retrospective .nnd, acronlinglv, not to afFe<'t 
laws made prior to 18-6-51.’* 

Whether legislation is necessary for the carrying on of trade by 
the State. 

1. It W’as ruled bv the Supreme Court’* tlmt the Stale i® competent 
to enter into anv trade or business like a prix^ate indi' idu.al without a 
.specific legislation sanctioning such activilv. Since then Art 298 has been 
inserted in the Constitution in 19.56 (see fiosf to make it clear the 
right to carrv on a trade or business is included in the *ex<‘cnti\e^ o" er’ 
of the TTjiion or a State). 

2 Specific legislation would, howex'er. he necessan* if the ficuern- 
ment repuires some rower which requires legislation under the Constitution,” 
e.g., when the State seeks to create a monoroly in its fas'our, to the exclu- 
sion of the citiren w'hose right to carrv on the trade is guarante<I hV 
Art. 19 (1) (g) and can he taken awav onlv hv a law falling under cl f6) 
of that article. 

12, Nmavmuitpa v Sfa/e of Wvjwfe. A ItWrt S.C. 1073 UOfS), 

13, SsiffWr Ahmod v Stnfe of U. P.. HOBSl 1 Srp. 787; 2 CC. 

^40 (2S7^ 

U, Cf. Jf^mhandra -v State nf Orissa 0950) SCR 28. 

1.5. Fom latagvtt v. of Fmtidb (1955) ? SCR. 2B, 

18 KoitMa Rm> v. A P S. R T.C. A 1981 S.C. fS 

17. Sed-margooimamurthy V. -A' P. S. R. T C.. (1961) 1 S.CR, 643 (t49), 

18. P. T. C. $. y. R,T. A. A. 19«) S.C ^ ‘ 



Art tt(l)(f)0 $H01tTER COKSTITUTXON Ot IWIA 


137 


Wlurther the State cen create a monopoly right in favour of a 
particular individual or individuals. 

1, While the amendment of cl. (6) by the Constitution (First Amend- 
ment) Act, 1951 precludes the Court from questioning the reasonableness 
of a law which creates a monctx>ly in favour of the State itself or of a 
corporation owned or controlled bv the State, to carry on a trade to the 
exclusion of the citizens, — v^licre sudi a right is conferred on a particular 
individual or group of individuals to the exclusion of others, the reasonable- 
ness of the restriction imposed in the latter case may be questioned by the 
Court, for, the amendment of cl. (6) does not apply to such a case. 

2. In such a case, the reasonableness has to be detei mined with 
reference to the circumstance^^ relating to the trade or business in question. 
Thus,— 

(a) There are certain trades which are so inherently dangerous (eg, 
the business relating to intoxicating liquor) that the State cannot, without 
danger^to the societv, allow normal trading by all f-ersons In such cases, 
the creation of a monopoly right in favour of an individual or individuals 
for the purpose of effective State control might be reasonable.’® 

(b) But where there is nothing innocuous in the nature of the busi- 
ness itself, e.g , Ihp business of selling vegetables,*® the prohibition of 
nornuil trading hv all persons and the granting of a monopoly right to a 
particular ind-vkhial cannot be held to be reasonable 

3 Rv’en though a monorolv is not granted to anv particular trader 
and there is no express prohibition against the carrying on of the business 
bv' anvbodv, there is an unreasonable restriction on the freedom of business 
if the effect of a M im ipal hv e-law, charging a licence fee, is to bring 
about a total stoppagt of a business in the commercial «ense.** 

Art. 19 (1) (g) and laws of taxation. 

T. Where a tax is imposed upon a trade or business without legal 
authorit}** nr in contravention of a limitation imposed by the Constitution 
(eg , Art 286> ” it constitutes a patent infringement of the right guaranteed 
bv Art 19 (1) (q), 

IT. The question is v\hether, when it is impneed bv a law, the consti- 
tutionality of such law ma> he questioner! on the ground that it imposes an 
'unreasonable' restriction upon the right guaianteed bv Art 19 (1) (q). 

The early view suggested in Roviiihtl v I T th.it the t'^xing power, 
under Constifut'on, iv .ui in(lep'‘ndent power embodi^Hl in Part XTT, so 
that Pinrt ITT cotihl not hr attracted to it in anv' case, has been dispelled 
hv a number of later decisions 

TIT Hence, the reasouahleness of a taxing statute mav be challenged 
not onlv' bei'ause it does not hv down any pioce<kire for «asses«iment or 

* 19. Om’Cr/ee V Exrhe Comntissit^mr (1<y>4> SCR 873 fl9S? 4' 227. 

20. Rn^hld A^tfted V ^fumapal Btfard, (WOV SCR 568 (1850-51^ CC 61. 

21 Yasm v. Town Area Committee, A 1852 SC. 115 [For facts of this case, see 

D. 512, ante] 

22. Kaihrth Nath v. State of U P, A 1857 SC 790 ( 792^ of KeraUt v. 

Joseph, A. 1958 SC 285^ v Town Area Committee, (1952) SCR 572 
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2\ State of M F, (1954) SCR 1122 
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recovery o£ the tax* but also where the procedure laid down is not reason- 
able.* 

IV. Retrospective (^ration of a taxing statute is not necessarily 
unreasonable,* but it may be so in particular circumstances.* 

Constitutionality of some Laws with Veference to Art. 19 (1) (<)« 

Baiddfig Companies Act, 1949: 

Held vdid-S. 22, « 38.* 

Biliar Mica Act, 1948: 

Held vahd.—S, 25(1) (c).« 

Bihar & Orissa Mnnlcipal Act, 1923; 

Held vaSd. — & 150-E.* 

Bihar Preservation and improvement of Aidmals Act, 1956: 

Held — Partly valid and partly invalid.*® 

»har Wakfs Act, 1948: 

Held ralid.-^ 58.** 

Bombay Agricultural Produce Markets Act, 1939: 

Held valid.-S&. 4-S.V** 

Bombay Industrial Rdations Act, 1947: 

Held valid. —Ss. 3{18).i» 

Bombay Ijotteries & Prize Competitions Act, 1948: 

Held veiid — ^Whole Act*® 

Calcutta Mimlc^nl Act, 1951: 

Held valid.— S. 546(2).** 

Calcutta POBce Act, 1866: 

Held vaW— S. 39.‘« 

C. P. A Berar Airimat Preservation Act, 1949: 

Held.— Partly valid and partly imTilid,’* 

Central Excises & Shit Act, 1944: 

Hdd valid -Oi. VI,*» 

Central Provinces A Berar Regulation of Mannfacture of Mdis Act, 1948: 

Hdld void. — S. 4** 

Coal Bearing Areas (Acquisition A Devdopment) Act, 1957: 

Held redid.— Se. 4-6.*® 

4. C/. Ram Baehan v. State of Bihar. A. 1967 SC. 1404 11408) 

5. JoKahatmed v. State. (1966) 1 S.CR <>90 1905). 

6 Safjan v. Reserve Bank of Indta, (1959) 2 ML.J 455. 

7. Joseph V. Reserve Bank of India, A. 1962 S.C. 1371 

8. Attneral Development Co. v. State of Bihar, A. 1960 S.C. 468: (1960) 2 

S.CJ1 609. 

9. Ram Baehan v State of Bihar, A 1967 SC. 1404 (1408). 

10. Quareshi v. Stale of Bihar, A. 1958 S.C. 731: (1959) SCR. 629. Abdul Haktm 
V State of Bihar, A. 1961 S.C. 448: (1961) 2 S.C.R. 610. 

11. Baskiruddm v. Sfa/r of Bihar, (1967) S.C.R. 1032. 

12. Hussan v. State of Bombay, A. 1962 S.C. 97: (1962) 2 S.C.R. 6S9. 

13. G. $. Mitts V, Kamgdr Sabha, A. 1961 SC. 1016. 

14. State of Bombay v. Chamatbaugtvalia, (1967) S.CR. 874, 

1& Carpn, of Ceimta v. Liberty Cinema, K. 1966 S.C 1107. 

16L Kmanehand v. Comm, of PeHee, U961) 3 $.CR. 138. 

17. dmmhi V. State of Bihar, A. 1966 SC, 731. 

18. Ch^Wud V. Vnion of Tndkt, A, 1960 S.C. 424 (4»). 

19. Ompmeairao v. State of M. P., (1^) SClC 759, 

20. BmtiMer CmX Co. v, Vtdon of India, A, 1961 9^ 984 (AW), 
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DaflgenwB Drags Act, 19M: 

Had Vttlid^. 5 

Dorgsh Khwais Sahd* Act. 19SS: 

HOd vOid^-Sn. 2(d)(v);a*14**, 

Etectridty Ad, 1910: 

HOd vaid.S. 28(1 ).»» 

Essentiai ConunocSties Act, 1955: 

Held valid.-S». 3(2), (3) « 

Forward Contracts (Regulation) Act, 1952: 

Held vaid.-S. IS.*# 

Fndt Products Order, 1955: 

Held vOid.' 

Qujard Agricdtural Produce Marketif^ Act, 1964: 

Held »alid.-Ss. 5, 6, 27(2), 30.» 

imports Control Order, 1955: 

Held vaUd.— Cl 9(a) » 

Income Tax Act, 1922: 

Held vaid^Se. ^6A) («)■•; 5(7AV,--'e 16(3).*" 

Industrial Disputes Act, 1947: 

Held vdid. — S. 10.** 

Iron & Steel (Control of Production & Ustribution) Order, 1941: 

Held vaUd.-Cl IIB.** 

Lushai Hills District (Trading by non-Tribals) Regulation: 

Held invaid.—S. 3,*® 

Madhya Pradesh Agricultural Preservation Act, 1959: 

Held invaid. — ^S. 4(2) (a) *‘'a 

Madras Commercial Crops Market Act, 1933: 

Held valid.— Entire Act.*" 

Madras Sales of Motor Spirit Taxation (A. P. Extension & Amendment) Act, 
1968: 

HOd aoW.-Ss. 4(1), (6);*« 26.*« 

Minimum Wages Act, 1948: 

Held vs«d.— Whole Act'-* 


21, Bahadur Singh v. Umon of India, (1956) S.C. IPetn. 1U/5S, d. 17-2-56). 

22. Durgah Committee v. Hn^^ahi, A. 1961 S.C. 1402. 

23. Ohara E. S. C. v. State of Punjab, A 1960 S.C. 284 {239). 

24, Tktmma v. Union of India, A. 1959 Raj. 206. 

2& Raghvbar v. Umon of India. A. 19^ S.C 263. 

1. Homdard Dmvakhana v. Union of India. A. 1965 S.C. 1167. 

2. Jan Md. v. State of Ouiarat, (19^) 1 SCR. 506. 

■ 3. Fedca v. BUtrami, (I960) S.C.J. 235 {240): A. 1960 S.C. 415. 

4. NaortU Ld v. /. T. A. A, Cammr.. A. 1965 S.C. 1375. 

5-19. PannaUd v. Union of India. •{1^7) b.C.R 233 {262). 

20. BOaB V. /. 7, O.. 1962 $.C. 123. 

21. Nitmk TexHh Mitts v. PunjOt Industria Tribuna. (1957) S.C.R. 335 (3S2): 
A. 1967 S.C 329. 


22. Vnioit af Mia v. Bhonma, A. 1950 S.C. 475. 

23. HaH Chmi v. MUa Dt. Catmeii. A. 1967 S.a 829. 

23ik. v4MM Hakim v. State af Bihar, A. 1961 S.C. 448. 

24. Eakaman v, Stata af A. P„ A 1961 S.C 14^ 

26. AramteMR v. Side af Madras, A. 1958 &C..^: (1959) Supp. 

1. 8. C. MOr V. Stott d Aim»r. (^) 1 S.CR. 752. 

2. Vtikhapi V. Stata af Kania, A. 1962 SC 12. 


(1) S.C.R. 92. 
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Motor VMiicics Ad^ 1939; 

HM vm.-Oi. 1V-A;»-* Ss. 42." 43A.» 47, 48> 64A, 68C.* 

Noti-F<errotts Metal Control Order, 1958: 

Htld tnOid.-Os. V 4.» 

Odesa Mntiicipal Act, 1950: 

Held vaM.—!x 16 (1) (ix).* 

Punjab MUk Products Control Order, 1966: 

Held valid *• 

Punjab Shops & Commercial Establishments Act, 1958: 

Held valid. — Whole Act’* 

Punjab Special Powers (Press) A^t, 1956: 

Held to/»d.-Ss. 2(1); 3.» 

Rajasthan Passengers and Goods Taxation (Amendment & Vatidation) Act, 
1964: 

Held valtd.'- 

Sea Customs Act, 1878: 

HeU valid -S&. 178A’s 

Securities Contracts (Regulation) Act, 1956: 

HeU valid.S. 4 

Sugar Export Promotion Act, 1958: 

HeU vedtd. — ^Whole Act.’* 

U. P. Coal Control Order, 1953. 

HeU intalid.-Us. 3(2)(b);>* 4(3) 

U. P. Industrial Disputes Act, 1947: 

HeU vahd.S. 3(b).” 

1). P. Prevention ot Cow Slaughter Act, 1956: 

HeU. — ^Partly \’ahd and partly invalid ’• 

Working Journalists Act, 1955: 

HeU tnialid.— S 5(1) (a) (iii).’® 

Held valid. — ^Thc real of the Act’®* 


20. (1) No pmrsrm shall be convicted of any offence ea»ept for 
violation eat a law in force at the time of the commisskm^ of the act 

chcTged as an offence, nor be subjected to a 
pei^ty greater tluin that whidh might have been 
inflict^ under the law in fcnrce at the time of 
the commissicm of the offence. 


Protection in respect of 
conviction for offences. 


3. 

4 

5 


Nageswarao v. State of A. P., A. 1959 S.C. 1376. 

SatyanarayanamuTty v. A. P. S. R r. C., 1 S,C.R. 642 (649). 

Raman & Raman v. State of Madras, A. 1969 S,C. 696 (700) : (1989) Sapp. 
(2) SC.R. 227. 

KondUa v, A. P. S R. T. C., A. 1961 S.C. 82. 

Nerendra v. Union of India, (1960) S-CJ. 214 (222) : A. i960 S.C 430 
^hawant V, State of Ottssa A. 1955 S.C. 166. 

AfU Singh v. State of PunjtA, (1967) S.a 1W.P. 187/66, d. 24567). 
Ramdhandas V. State of Pun/ah, A. 1961 SC. 1559. 

Vnendra V. Slate of Punjab, A. 1957 SC. 886. 

Jttwahamal v. State of Rajasthan, (1966) 1 SCJt 890 (S05). 

CUteftor of Customs v. Sampatku, A. 1^ S.C. 3l6i 
Madkubhat v. Union of Indut, A. 1961 SC. 21. 

^garMUkv. Urdon t^tndia, A, 1969 SC 1124 («»). 
iv. Dtoarka Prosad v. State of V. K A. 1964 SXX 224. 

17. State ofU. P. V. BntiSuthr (1961) 2 SCR. 330. 

At AWnl Hakim V. Stoto sf Btkaf, 

K 19a &C, 448: (1961) 4 SCJt. aa 
19. fBkprete HMU^aptr v. Vniomof tnHa, A. 196$ 8C, SSifc 


6 . 

7. 

8 . 
9. 

la 

11 . 

IS. 

14. 

15. 

16. 



SMOftTfia CONSt‘imU>K OP INOTA 141 

(2) No porwn afetaU be iwoaoeatod and ponUhod for Hie aama 
offenee more tiban once. 

(3) No person acensed of any offence sbdl be compelled to be a 
witness agabist hfauscif. 

CL (1) : ProbBdtion aguast retrospecdve criminal law. 

1. A suvereign Legislature has tlie lower to enact prospective as well 
as retrospectkfe katfs (see, further, under Art. 245, post). But the present 
Article sets two lunitatioiis upon the law-inaking power of every legislative 
auUiorily m Iu<lia as regards retrosijective crimuid legislation. It prohibits 
— (i) the making of ex post facto criminal law, t c., making an act a crime 
for the first time and then making that law retrospective;^'’ (it) the infliction 
of a penalty greater tlian that which might have been inflicted under the 
law which was in force when the act w'as cwnmitted.*’ 

^ The prohibition of the clause is not merel> against the passing of 
sudi retroactive law but aho again'-t conviction under such law.*® 

vi. But there is nothing in this clause which cieates a vested right in 
any course of procedure.** Nor has it any application to a law which 
merely mollifies the rigours of a criminal law.** 

4. The statate .should be properly constructed before applying this 
clause,** 

5. The clause has no application to a civil liability unless the statute 
makes the failure to discharge such liability an offence.*® 

*Shall be conricted*. 

1. What is piohibited under cl. (1) is only conviction or sentence 
under an ex po^t facto law and not the trial tliereof. Hence, trial under 
a piuecdurc diftertm fiom what <ibtaincd at Uie time of the commission 
of the oflcncc or by a Court different from that which ha«l competence at 
that time cannot ipso facto be held to be unconstitutional. A person accused 
(jf the cc'iiiinissioii of an oiience has m {undamcntal right to trial by a 
jMrticular Court or by a particular procedure, except in so far as any 
constitutional objistion by waj of discrimination or violation of any other 
fundamental nglu may be iinoivel.-® In short, the piohibition under this 
clause does not extend to merely procedural laws.*® and a procedural law 
would not «imli.i\(ne Art, 20 (11 merely bec.iusc retrosjievtive effect is 
givai to it.*" 

5 . The prohibition is onb’ against prescribing judicial punishment 
with rc'trospci tive effect. It does not prohibit the enfoicement of any other 
"•anction by a civil or revenue authority, c.g., the loss or dejirivation of any 
business or forfeiture of properly*-* or cancellation of naturalisation 
certificate by reason of act committed prior to the operation of the penal 
law in question. 


20. Skill Bdhttdm v. State of U. P.. (1S63) aCR. 118: A 1953 SC 394. 

21. Kedar Nidh v. State of Pmfab. (1954) S.C.R. 30: A. 1953 SC. 404. 

22 Utdon of indta v. Suhumer, (1^> S.C IC.A. 701/64], d &10.65. 

23. ftaitm Lot v. Stale of Punjab, (1964) 7 S.C.R. 676 (6W). 

24. C/. Narottamdas v. State of M. P., (1964) 7 S.C.R. 8^ KanmytM V. 

Jniumati, A. 1966 S.C 444. ^ „ 

S. 4'/. tfatiidHgk Mft, CSs. v. Union of Indta, A. 1960 SC. 923j foumla Rom v. 
Sfa’e .»( Pe*m, A. 19® SC 1246. ^ , 

1. Bhtkeut v. S. J9. O., A 1 (SJ.). 

2. IP, 4. S. 1C. <?W*. A 1963 SC. 256. 
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* $. The words 'coovirted' and 'offence' make it dear the Article 

has no application to preventive detention,* or an order of esrt<rame»t, 
but deals with the punishment for ofienees and provides two safeguards 
in relation thereto, namely, 

(i) tl^t no one shall be putiislicd for an act which was not an offence 
under the* law in force when it was committed; 

(ii) that no one shall be subjected to a greater penalty for an offence 
than what was provided under tlie law in force when the offence was 
committed.’* 

4. On the otlier hand, the prohibition under the present clause is not 
confined to the passing or the validity of the law, but extends to the 
conviction or the sentence based on its character as an ex post facto law. Ute 
clause, therefore, must be taken to prohibit all convictions or subjections 
to penalty which take place after the commencement of the Constitution in 
respect of an ex post facto law whether the same was a Post-Constipution 
or a pre-Constifution lasv*^ 

XMFaneeP. 

1. None of the clauses of Art. 20 applies unless theie is an 'offence'.’ 

2. There being no definition of ‘offence’ in thet Constitution, the 
definition in s. 3 (37) of the General Clauses Act is to be applied. It, 
therefore, means an act or omission which is punishable hy any law by 
way of fine, imprisonment or death. But unless there is a law forbiding 
tlie doing or the omission to do .something, no question of 'punishment' 
comes.*® 

Hence, where a law of irrigation provides for the le\y of a special 
rate for ‘unauthorieed use’, witli retrosiiective effect, it cannot be held 
that the Legislature was imposing a higher penalty in contra\ ention of 
Art. 20 (1), inasmuch as there was no law piohibiting the use of water 
and no ‘punishment’ for an ‘offence’.’ 

3. What this ClacS^c {lohilnt'. i!> the creation of a new offnue witli 
retrospective effect. It docs not prohibit the creation of a new rule of 
evidence or a presumption for an existing 'offence' * 

*Law in forced. 

1. This expression refers to tlie law factually in operation at the 
time when the offence was committed and does not relate to a law 'deemed 
to be in force’ by the retrospective operation of a law subsequently made.** 
Art. 20 (1), in fact, controls the power of the Le^slature to enact such 
retrospective legislation so far as the punishment for crimes is concerned. 

2. The law for the violation of which a per.‘-on is sought to be con- 
victed must ‘have been’ in force at the time when the act with which he is 
charged was committed. It follow'S, therefore, that a persmi cannot be 
omvicted for an act which was not an offence under the law which was in 
force when that act was committed.*'^*®. 


I*tdiad V, So/a of Bombay, A, 1S52 Bom. 1. 

Romesdutnifa v. State, A, 346 . 

Shh SoMur V. State of V, P„ (1963) S.C.R. 1188 (1101) : (19624) 2 C.C. 

1*3 394 ; IF. R. E. D Co, V. SftUe of (1963) 


1963 S. 


/o^ Ram V. Sa/« of Pepm, A. 1982 S.C. 1246 (134S ) : (IjMB) 2 &CJR. 608. 
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I 

3. But rules and relations made under a statute which is repealed 
but continued in force under s. 24 of the General Clauses Act are 'law in 
force’ within the meaning of Art. 20 (1).‘ 

'Feaadtjr greater than that which might have been infficte^. 

1. These words lay down the second prohibition contained in the 
clause. A pers-on may be subjected to only those penalties which were 
prescribed by the law which was in force at the time when he committed 
the offence for which he is being punished. If an addiiionaP or higher* 
penalty is prescribed by any law made subsequent to the commission of 
the offence, that will not operate against him in respect of the offence in 
question. 

2. But the Article does not prohibit the substitution of a penalty which 
is not higher or greater than the previous one.* 

ft has been held that no greater penalty has been imposed by the later 
law, in the following cases — 

Where the general law prescribes an imlimited fine, and a later special 
law sjiecifies a minimum amount less than which a sentence of fine cannot 
be imjiosed in a case of convictiiin* jin thU case, the specification of a 
minimum does n« imiwjse a ‘greater’ penalty because the general law was 
silent as to the extent of the fwnaUv which could be awarded].* 

‘Penalty*. 

1. 'Penalty, means punishmenP for the offence and would not include 
any other remedial measure provider! for removing the mischief. e.g., sum- 
mary eviction of a .indlorl who has contravened the provisions of a Rent 
Control law:® or the civil liability to pay an enhanced water rate in case of 
an unauthorised use of water;* forfeiture of property to recover embezzled 
money.® 

2. On the other hand, the following are 'penalty’ for the purposes of 
this article — 

(il Forfeiture of piopertv under s 5.^, 1 I’.C.. ordeietl by a Court 
trying an offence.® 

fii) Coiiipc*nsator\ fine unrler s. o 1 1 > of the West Bengal Cr. Law 
Amendment fSp<-cial Courts) Act, 1940.® 


^ (2) : Imoitmity from double pomshment. 

This clause guaraiitt'Cs that no per-on be prosecuted and punished for 
the same offence more than once ‘And’ is used here in the ordinary 
conjunctive sense’ lienee Art 20 i2) bars ,i second prosecution only 
where the accusisl has been both /'roMvitfci/ and punished for the same 
offence previnuslv.’ 


1 . 

2 . 

3. 

4. 
8 
.3. 
4. 
«. 
f. 


Chief Inspector v. Thapar, A. 1961 SC. 838 (845); (1962) 1 S.CM. 9 
Kedar Nath Bajoria v. State of WeH Btnsei, (1963) S.C.A. 635 (852) : (1954) 
S C»R 30 

idohati Loti V. Corporation of Cdcutta, A. 1^ &1. Kl. 

Saitoant V. State «f PimiaP, (1960) 2 S.C.R. 89: A. 1960 S.C. 266. 

State of W. R V. S. K. Ghost, A 1963 ^C. 2K. 

Fathima v. State of Madras. A. 19© MaA K7. 
lamtda Sam V. Stale of Pepsit, A. 1962 S.C 1246. 

Sim y. SMe S W/B., A. 1968 404: (1954) S.C.R. ^ 

VaatatmamoH v. Union of India, (1954) S.C.R. 1150; (1958*4) 2 C.C. 295 

<mh 
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.tAvt 10(1). 


* 

Condltioiu for the i^i^Kcotioii of CL (2). 

1. The conditions for the a|>pUcation of the clause are — 

(a) There must have been a previous proceeding before a Court of 
law or a judicial tribunah^a 

(b) The person must have been 'pfose«futed’ in the previous proceed- 
ing.’a. 

(c) He must have been ‘punished’ in the previous proceeding.’ 

(d) The ‘oft'ence’ which is the subject-matter of the second proceed- 
ing must be the same* as that of the first proceeding, for which he was 
‘prosecuted and punished’. 

(e) The ‘offence’ must be an offence as defined in s. 3 (38) of the 
General Clauses Act,* that is to say, ‘an act or omission made punishable 
by any law for the time being in force'. It follows that the prosecution 
must be in reference to the law which creates tlie offaice and the punish- 
ment must also be in accordance with w'hat that law prescribes. 

(f) The subsequent proceeding must be a fresh proceeding where he 
is, for the second time, sought to be ‘prosecute<l and punished’ for the same 
offence. Hence, the clause has no application where the subsequent pro- 
ceeding is a mere continuation of the previous proceeding, e.g., in the case 
of an appeal again.^t acquittal.’®-” In other words, a .second punishment 
for the .‘.ame offence does not attract the operation of the clau‘-c unless 
the second punishment is awardefl in a fresh proceeding. Thus, to provide 
that a person who w'ould be convicted of an offence shall not only be 
punished under the law but also be removed from the country, <locs not 
offend against the guarantee offered by the present clause. 

2. For the same reason, the clause does not prohibit a provision for 
two poialties for the same offence, without involving a double prosecution 
and conviction. 

3. The bar provided by this clauee does not apply unless aU the above 
conditions are satisfied.”-” 

For instance, even if proceeding*, have been taken for an ‘offence’. 
Art. 20 (2) will not be attracted if the pr<Kcedings do not constitute a 
‘prosecution’.” 


Prosecuted and punished. 

1. These words indicate that Wh the proceedings referred to hy the 
clause must be proceedings before a Court of law or a judicial tril>UMal **-’* 

2. ‘rmsecution’ in this context, thn«, means an initiation or starting 
of proceedings of a criminal nature before a Court of law” or a judicial 
tribtinal in acconlance with the procedure prescribed in the statute which 
creates the offence and regulates the punishment ” Hence, the folUv ing 


7a. Makbool v. State of Bombay, (1963) S.CR. 730; Thomas V. State of Puafob, 
A 1959 SC. 375. 

ft State of Bombay v. Apte, A. 1901 S.C. 578 (583). 

ft i^etor of ^tom V. Caleutta Motor A Cycle Co., A 1958 Cal. 688. 

10. State of H. P.. (1953) S.C.R. 546t State of M. P. V. Veeresiwgr, 

(1957) S.CJI 068: A. 1957 S.C 998. 

V. State of Bombay, (1954) S,C.R. 933. 

y. Vnkm of MU, (1964) S.CR. 1180: A 1964 SC Sm, 

A M8S.S.C 325. 


11 

12 . 

13. 

14. 


A. 1969 SC 876 (JW>) SysHmjmbi % 
Cmtetor of Cmm$, A 1968 8C 846; NorayboM v. MUtry, A, 1961 SC m 
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proceedings do not constitute prosecution witliin the meaning of Art. 20 
( 2 )- 

Proceedittgs for the confiscation of goods or fine under s. 167, Sea 
Customs Act, 1878,**-^* eveti though in awarding the penalty, the Collector 
is under a duty to act quasi-judicially.’*-’* 

Hence, the award of the above pcnaUiei does not bar a prosecution 
before a Magistrate under s. 167 fftl) of the Sea Customs Act or under 
the I.P.C., in resi)ect of ihe same facts.’* 

3. As state<l earlier {j> 14.3. ante), the clause is not ajiplicable unless 
the peisoii ha.s been hath j.iosccutcd and punished’’ Hence,— 

(i) Where the previous prosecution w'as null and i'oid,—e.g., for 
absence of ptopwfr sanction,” or for want of jurisdiction of Court,” 
a fresh trial upon the same facts wuuhl not be barred, even though the 
accused might have served out a part of his sentence before he could 
obtatn his acquittal iin appeal, on the giound of want of sanction ot 
jurisdiction.’* 

(ii) Similarlv. wheie theic was no punishment in the prc\ious pro- 
ceedings, e.g, owing to dismissal foi default of the complaint,’* a fresh 
pro.sccution would not he harretl Where a conviction is set aside and a 
retrial ordercil, the retrial is a contimiation of Ihe '•ame proceedings and 
not a second prosecution 

’Punialunent’. 

'Punishment' in this claus<> me«tns a ludicial pcn<ilty, awarded by a 
Criminal Court, as distinguished from a 'latutorv aulhoritv’* and would 
not include other penaltic''. such as dis< ipUnarj' action in the case of pid>Uc 
ser\ants,‘'-*>a i in, hiding penaltv imposed under « 22 of the Public Servants 
(■Inquiries) Ait. IS.W'-). or action against a lawyer undet the Legal 
I'ractitioner .\it.’^ or pciiilties foi offences under disciplinary rules 
of jail'* or uinlcr Ihe Piisons .’’’7 or tcnalties under s 167 (8) of 
the Sea Customs Act, 1878,*"*-* or penalties prescribed h\ Rules of a 
Legislature for bitach of privilege;® oi removal undet the Influx from 
Pakistan (Conliol) \cl . or himling down for good behaviour under 
s 110* ot taking vpinritv un<lei s 107 of th<“ Ciimina! Proceihtrc Code* 

*S«ne offence*. 

1 The pievious conviclion for on<‘ urtence leg. lunl» does not ba*" 
a subsiquent tii.d and eonvution fot .> separ.ite and di«lincf offence i sav 
affrav ) ev'cn though the two offerees arise otil of the same* facts, and the 
allegations m (he two complaints are identical’ 

15. Leo Rov V Supdl. Dt Jatl A l«K8 sC 118 (121' 

16. KaHn v. Asstt. CoBtcfor. A 1962 Mad 85 (FB) 

17. Bmtnath v. State of Bhopal, (19571 SC.R. 650 

16. Dattu V. Advva, A 1166 Hyd. 127. 

19 Ram Ghei v. Ram Kuhan A 1952 All 642 

20. Mfthtnlei V State, A 195^ Ail. 689 

21. Suresh V. Himavilsku, (1961) 55 OWN 606 (6//' 

21a. Rama v. af Polite, A. 1967 Mv 220 

22. Re Devan«grah»a, A. 1962 Mad. 725. 

23. Prithhk V. The SMo, A 19S2 Cal. 319 

24. Mtmbool Hotvdn V State of Bombay. (1953) SC.R 730- A 1953 S.C ,125. 

25. Thomas Dana v. State of nmfob, A. 1959 SC 375 

1. lao. Roy v. Supdt., {1968) S.CR 822: A 1968 S.C. 119 

2. Raf. tfatain V. Atmarom. A. 1964 All. 319 tm 339). 

3. SivaMm Veirtr v. State of Ban^y. A 1954 S.C 229 (232) 

4. Aptmtseham y. State of MaiDas. A. 1963 Mad. 664 (SSft). 

5. Stfieg^ a. 1942 Lah. 84. 

S.C.J.-~I9 




2. Wliat is necessary to detenmne whether two offences are distinct 
is to see whether didr ingredients are identical.''-* 

A. The following have been held to be distinct offences — 

(a) PoBsessiM of Srearms without licence and daority.* 

(h) Offence undo’ a 353ciL£ C. and under a* 26(1) (b), Khar Sales Tax Act.* 

(c) An offence and the conspiracy to commit that offence.'^ 

<d) An offence under s 409 of the I. P. C., and an offence under a 106 of tiie 
Indian Insurance Actf or an offence under s. 5(2) of the Prevention of Comiption 
AcL» 

(e) The offence of making an uiuuthonsed construction without obtaining per- 
misdon of the Muniapal authority and the offence of breach of the Building Rules 

in making the ccmstruction.^r 

(/} Offences under cla (3), (8), (37) of a 167 of the Sea Distoms Act, 1878.^ 
(g) Offences under ds (b) and (d) of s. 10 of the Central Sales Tax Act, 1956.'* 

B. On the other hand, the following have been held to be the .‘same 
offence, so a.s to attract Art. 20 (2) : 

Offences under s 116, Motor Vehicles Act, 1939 and under a 279, I. P. C.'* 

*More than once*. < 

1. A& ha> been ['ointed out already, there no double punishment to 
attract the operation of the present clause unlo'Si. there is a fresh judicial 
proceeding for the same offence. Hence, the clause is not attracted — 

(i) Where the .sentence pro\ides for imprisonmeni in default of pay- 
ment of the fine awarded ’* 

(«) Where the sentence is for fine and also for recovery' of arrears 
of .sales tax as if it were a fine.'* 

2. Appeal from acquittal is a continuation of the original prosecution.” 

Q. (3): AccaaerPs immunity from being compelled to be a witnesa 
againat himadf. 

This clause gives protection — 

(♦) to a person 'accused of an offence’ : 

(«) against compulsion “to be a witness": 

(wr) against himself'* 

*Per»on*. 

The Supreme Court assumed that the protection offered by this' clause 
tended to corporations.’*-'® 


6. Sordid Singh v State of Makatosktra. (1964) 2 SCR. 378 (395). 

7. Stae of Bombay v. Apte, A. 1961 S.C 578 (581) : (1961) 3 SC.R. 107. 

8. Uhodanand v. Slate. A. 1965 Pat 396 


9. Skyamlal v. State, A. 1964 Pat. 247 

10. Stale of M. P. v Veereehwar, (1967) S.CR. 868' A. 1957 S.C. S92i Om 
Prakaak v State of IL P,, (IKT) S.C.R. 423. 

11. ^otpatatim of Calcutta v. Mukhani, (1956) 3 SCR. 996: A. 1956 S.C 110. 

12. Agrowal Corpn. v. A»tt. CcOaCtot. A. 1964 CsJ. 347 (354). 

13. CHy Theatrey v. C. T. 0„ A 1967 Ker. m {222). 

14. fPoend Kkm v State, A. 1967 Pat 368. 

15. laomehand v. (^Mal Ugt^tkor, A, VXS Mad. 696 

16. Rmadosi, in re., A. i6w A.P. 707. 

17. Kaiamatt v.Sta^ of M. P., A 1958 S.C, 131: (1988) S.C,R. 846, 

W; {1982-4) cd m). 

W' g vne i$ SMe of Metkeeastra v. ff. k d f. Co,, A. 2981 
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*Aeett«cdl of aa offence*, 

1. These words indicate that the protection of this clause is confined 
to criminal proceedings or proceedings of that nature before a Court of law,*** 
or other Tribunal before whom a person may be accused of an ‘offence’ as 
defined in s. 3(38) of the General Clauses Act, i.e., an act pmishaMe under 
the Penal Code or any special or local 

2, It would not, therefore, extend to parties and witnesses in civil 
proceedings** or proceedings other than cnmiiial, c.g.. a proceeding for 
public examination of a directf)r etc., under s. 45t'j of the Banking Com- 
panies Act, 1949;**-** or dvixirtinental pnKeedings again-’t a public sen'ant**, 
a iJcrson examined under s. 171 A, Sea Customs Act.®’ 

In such proceetUngs, a person cannot refuse to give an answer on the 
plea that it might ten<l to subject him to a criminal piosccution at a future 
date.** Hence, the scope of the j>resent clause is narrower than the corres- 
jiondmg American i>rovision.** 

Stage from which the immunity is available. 

1. The protection is available to a per-on accu'Cd ol an offtaice not 
merely with respect to the ecidence to be gi\m in tlie court nxim in the 
course of the trial but it is also available to him at the previous stages if 
an accusation has been made against him which might in the normal course 
result in his prosecution.* 

2. It follows fiom the ainne that the pn-tection is available — 

l^o) to a person against whom a jormal accKsalion has been made**,*; 

(b) if such accusation iclatcs to the cuniinis-.u)ii of an off ncc which 
in the normal course ma\ result in pio-eciitiou. 

A. i'ormal acruiahon 

(a) The clause doe.s not icqiiiic 'foriiial' accus.itioii by the issue of 
a process by the Court. T!ie iminunitv would commence from the moment 
a perfon is named in the bir-'t l^totmati^ln Keja^rt,’ or a complaint which 
would in the norinal course result in prosecution, or a show' cause notice 
is issued under the I'oreign Exch.mgc Regulations * 

If a i^er.son has been named, by oHicials who aie competent to launch 
a prosecution against him, as having commuted an offence, he is accused 
of an offence within the meaning of this clause.® 

On the other hand, — 

(b) The iirolection would not be available if no accusation has been 
made Against the person at the time when the compulsion is used against 
him, e.g., 

(i) ^hen money is icvoxcre*! from the person who bribes or is bribed, 
instantaneously .* 

(ii) Wheit a sample is taken bv .i >anitar\ Inspector from a milk 
. vendor.* 

20- Maqbool V. State of Bombay, A 1953 SC. .325 (1953) S.CR. 730. 

21. NaraymOal v. Maneck, A 1961 S.C. 29 (38-9). 

22. Smyanarayttna V. Viiaya Commercial Bank, A. 1956 A.P. 756 (759). 

23. In te Omtral C^cutta Bank, A. 1%7 Cal. 520 (523). 

24. aka&tm Sunk v. Dy. Commr., A. 1962 All. 232. 

26, Liffmum v. State, A. 1966 Bkm 195. 

1. SMe of Bombay v. Katki K<At. A. 1961 S.C. 1806 (1316). 

2 Daitatir v. StaU of Madtas, A. I960 ac 756 (762) 

3. Sharma V. SatisH, (1954) &(XR. 1077. 

4. BfmttidddM V. Unkm of India. (1963) SC. (C.A 131/61], d. 209.63. 

5. MaAdnUd v. Jebetpm Cetpn„ A. 1962 MP. 17. 
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lloth the above cases relate to reco\ery of materuU obj^ts itoa\ the 
ixrrs^ again^ whotn they are intended to be used, as distinguished from 
his testimony. Hence, tliese cas^ will be excluded under the proposition 
laid down in the latter case o£ KathP (see post). 

B. ActusatioH nonnally resulting in {Prosecution. 

Thuu^i it has been held tliat the lodguig of a I'irst lufotination Report 
ot complaint is not an indispensable condition to ‘accuse’ a person so as to 
attract Art. 20 and that tliere may be cases where an accusation may 
be held to have been made in substance,' at tlie same time it lias been 
laid dowid that the provision cannot be invokeil in a proceeding whicli is 
in the nature of a general imestig;ition, as distinguished from an accu- 
sation against a specified individual, even though as a result of the general 
inve.stigation, there may siib-scquently be a specific accusation against tlie 
individual w'ho has bcai comi^lled to be a witness at the stage of the gene- 
lal investigation, c.y., proceedings under ss 235-240 of the Companies Act, 
1956;* or a statement made to the JnvesUgator under s. 33 (3) of the 
Insurance Act;^ or to the High Court under s. 45 G (6) of tlie Banking 
Coin}«nie^ Act, B/49," oi to a Customs ( 'lii' cr undci s-,. 107-B of tlie 
Customs Act, 1962;’ to an Inspector under s. 27 <2) of the I'ajmcnt of 
Bonus Act, 1%5.’‘’ 

111 short, Art. 20 (6) will be attniited onl\ it the pnicccrlings ‘start 
with an accusationV’ and the per.son who seek.s its protection was ahead) 
an accused person when he w.ib comiH;lled to make the statement.'', '■* 


^Cbmpelied'. 

1. Compulsion is an essential ingredient of the clause.® The clause 
does not, accordingly, prohibit the admission of the confession which is made 
without any inducement, threat «»r promise, even though it may be sub.se- 
(jucntl) retracterk* 

2. 'Compulsion,’ in the present context, means ‘duress’ whicli must be 
proved.', “ 

Compulsion ma\. howeier, lie of man) fotnis, it may be pliysical oi 
mental.** 

(A) Compulsion has l«en held to take p'ace — 

(i) Where the per.-on making the statement has been .starveil or 
beaten ;** 

(ii) Wheie, by deceitful mtans. he lia.s been induce<l to believe tliat 
his son is bdng tortured in an adjmiiing rooiii;'^ 

(iii) When under the provisions of any law a person is, under any 
}Q{al sanction, bound to give oral or rlocunientary evidence, it is obvious 
that he is ‘compelled to be a witness,’**-** 


6. Kabmati v. State of It. P., (1953). S.C.R. 546. 

7. R. K. J^mia v. IMtH Admtdsimlian, A. 1982 S.C. 1621 (1870). 

8. fasepk V. Nesoyana, A, 1964 S.C. 1552 (1SS6). 

CoSeetor of Custom v. Kotnmab A im Mad. 263 (275) FJ5. 
Mahator Til* Words v. Unkm of Sndia, A. 19^ K«r. 143 (545). 

State of Bombay v. JSathi Kah, A. 1961 S.C. 1806 (2816). 

Oastata v. State of Madras, A 1960 SC 7S6r. (1960) 3 S.CR. 116^ 

13. V. ^ate of Maherashtta, A 1968 sd 147 (158). 


m 

11 . 

12 , 

13. 
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(B) Oa the other hand^ there lias been nu compulsitm within the 
meattine of this clause — 

(a) Merely because the ijersun in question wai> hi police custody at 
the time he made the btatenient,"* 

(b) Where the conversation of the i>erson in question, made freely 
and voluntarily, was recorded, 'without his knowledge, by a tape-recorder.”' 

(c) Where he is not bound, under the law, to answer the question 
or to produce the documents* asked for. 

5. In Sharma v. Satish,'^ tlie Supreme Court made a distinction be- 
tween a person being compelled to do a volitional act and something being 
obtained from him without involving any volitional act on his part and 
hdd that the immunity offered by Art. 20 (3) is confined to the former 
case and is not available in the latter. 

It is on this principle that the Court held that the immunity is available 
to an accused person when a compulsory process or notice is issue<l, directing 
him, under pain of penalt) , to pro<luce a document, but not when a document 
is recovered from him by search and seizure by a police officer, without 
uivolving any volitional act on the part of the accused fiom whose pos>s>e!>sion 
the document is recovered. 

6. It follow s* fiom tliese l.iic» deiision'./ *• th.il .ill statements made 
ilurhig the stage of investigation or out of court shall be excluded from 
the iJTotection of Art. 20 (3), unless a complaint or F I. R. has already 
been made at the time when the statement is obtained from the person by 
compulsion. 

7. Information to the I'olicc 's ubviousl) pie-trul evidence within 
the purview of the dictum of the Supreme Court in Sharma v. .SaiitA.** 
Hence, following this decision,”* it was held by a number of High Courts* 
that if such information has been obtained by compulsion, it must be 
exclutled from evidence, even though it may lia\e le<l to the discovery of a 
fact under s. 27 of the Evidence Act. After the decision in Kadhi Kalu’s 
ceue,*^ the foiegoing proposition must be taken as subject to two conditions — 

(a) That at the time when the incriminating information was given 
b)' the person which led to the discovery of tlie fact, accusation had actually 
been made against such person by a complaint or First Information Report 

(b) That the information was obtained from such person by the use 
of physical coercion or threat amounting to ‘duress'. The mere fact that 
the abused was at that time in the custody of the police does not constitute 
such *uress’, so as to exclude the information from the evidence. 

The inuuimity extends to production of dctcanientary evidence. 

1, It is now .settled*^ that the words 'to be a witness’ includes oral as 
well as written testimony. 

2. But in Shanna’s ro-vr,** the pioposition had been f'Ut in a wider 
form so as to include not only written statements of the person accused 

16. Cambay KatfU Kakt, A. 1961 S.C. 1806 (ISIS)-, DeHmia v. DM 
AdministTalioa, A. 1962 S.C 1821 (1810). 

17. YusafiM V. SWe of Mi^afhtra, A. 19tt S.C. 147 (ISO). 

18. Dastetir v. SMt of Madras, A, 1960 S.C, 756. 

19 Sharma v. Satish, (19S4) S.C.R. 1077 (1088 ) : A. 1964 S.C. 300. 

20 Natayarddl v, Maneek. A. 1961 S.C. 29 (36-9): (1961) 1 S.CJI. 417. 

21. State of Bombay v. Kathi Kabt. A. 1961 S.C. 1806 (m$-6). 

22. jr. K. btttmia V, Delhi Adamdration. A. 1962 S.C. 1821 (ISTO). 

33. S Sh. 141; /a 14. 
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but any docmttentary ciidence >^hich lie may be ctanpeUed tu produce. It 
accordingly, held that a compulsory process for the production of 
evidentiary documents against a person who has been accused of an offence 
contravenes Art. 20 (.3) of the Constitution, it the documents are reascmatdy 
likely to sui^rt the prosecution against such person.** 

3. But the proposition laid down in Sharma’s lliat the protec- 

tion of Art. 20^.3) extends to all documentary evidence has been narrowed 
down by the majority in die later case of State of Bombay v, Kathi Kalu*^ 
to written statements “conveying his (the accased^s) personal knowledge 
relating to the cliarge against liim.” 'I'he accused caiuiot be compelled to 
produce such a document. But the protection would not extend to the 
production of any other document, e.g., a document containing the state* 
meats of other persons in his custody** or even a document written by the 
accused himself which simply sliows his handwriting or states facts which 
does not conve>' his personal knowledge relating to the charge s^inst him. 
So interpreted, the gu.nantce in Ail 20 (3) will be narrower tlian tlie 
corresponding American guarantee which extends to the compelled pro- 
duction of all documents save public documents. 

Constibttti<mBlity of ss. 94 and 96, Cr. P. C 

1. As regards tlie constitutionality of s. ^ itself, though the Supreme 
Couit, in Pharma's co'i," Icfl the quesiion open, —once *it is held that Art. 
^(3) would “extend to any compulsory process for production of eviden- 
tiary documents whidi are reasonably likely to support a prosecution 
against them’’ and that “tliere is an element of compulsion implicit in the 
process contemplated by s. SH”,** it is difficult to resist the conclusion that 
a process under s. 94, Cr. P. C. cannot be issued against the accused himself 
for the production of documents in his possession that might support the 
prosecution, and that s 94, in so far as it applies to tlie accused, must be 
held to be void.** 

In the later case of St<tie of Gujarat v. Mohanlal,^ however, the 
majority of the Supreme Court has .saved the constitutionality of .s. 94 
by construing tlie words ‘any person’ in it as excluding tlie accused. In 
the result, nothing in s. 94 of die Cr. P. C. will enable a Court to compel 
accused person to produce documents which might incriminate him. 


Whether the imnntnity extends to production of mnterial evidence, 
qtednaen writing etc. 

1. In Shartna’s case,^ the Supreme Court pointed out that the ex- 
pression used in the clause is ‘to be' and not “to appear" as a witness. It 
follows, therefore, that the immunity given by the clause extends to Immu- 
nity against being compelled to furni.’i any kind of ci'idence which is 
reasonably likely to support a prosecution against him.* 

2. But in the later case of State of Bombay v. Kathi Kalt^ the 
Supreme Court has narrowed down the above proposition in Sharmefs 
ca^^ by laying down that the protection does not extend to any kind of 
evidence but only to self-incriminating statements made by the accused 
(mduding oral or written testimony) relating to the charge brought against 
him. It follows, therefore, that Art. w(3) does not protect the accused*— 

(a) From bring compelled to prcxluce any material object*-* 


24. 

25. 
1. 
2 . 
a 


SimnaUn^ v. A. 4. Intpeetar, A. 19< 

^ &tmat V. Mohtnml, A, tS^ ll*^. .. .... 

SJkcniM T. Sm. (1964) SCR. 1077. 

V. K«M KekkA. 1961 %C, 1809 mU), 
Dtttagk V. Jmc of Madrg$fjmi) 3 SCl. 116. 


hfad. 168. 

12S1: (1965) 2 aC.R. 457. 
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It doe$ not inohibit the use o{ compulsion requiring the accused to 
exhibit his body^” for the purposes of establishing identity or for the holding 
of identification proceedings of suspects, taking their photographs or trying 
clothes upon their persons and tlae like * 

■ The provisions of s. 5 of the Identification of Prisoners Act, 1920 are 
not, accordingly, violative of Art, 20 (3).* 

Even the recovery of blood-stained clothes® or other articles* from 
the person of the accused has been held not to amount to compelling him 
to be a witness. 

Medical examination,® of the person of the accused or the taking of 
blood from his person for the purpose,* without his consent, would also be 
justifiable for the same reason. 

(bl Prom being com' died to give specimen writing' or impressions 
of foot or palm or fingers.® 

Iwis, accordingly immaterial whether these have been obtained from 
the accuse<l while he was in police custody or at the direction of the Court 
or whether fhy.sical force was used.®,* 

Validity of some Acts with reference to Art. 20(3). 

CompanleB Act, 1956: 

field -S. 24o.* 

Banidiqi Compa^des Act, 1949: 

Held vedid.S. 45G.® 

Criminal Procedure Code: 

Held valid.S, 96.“ 

Evidence Act, 187ii: 

Held valid -S. 73.* 

IdentHicaHon of Prisoners Act, 1920: 

Held vciid.— Ss. 5-6* 


Protection of life and 
personal liberty. 


21. No person shell be deprived of his life 
or personal liberty excq>t accortBng to prooe* 
dure established by law. 


Object of Art. 21: Protection of personal liberty. 

1. Tlie object of Art. 21 is to prevent encroachment upon personal 
liberty by the Executive save in acroidance with law, and in conformity 
with t^ provisions thereof.” 

2. Refore a pcr.son is deprived of his life or personal libert}'’ the 
procedure estabHshe<l bv law must be xiriclly followetl an<l must not be 
departed from t«> the disadvafitage of the person affected.** 


Sc^»e of Art. 21. 

The words ‘except according to procedure established bv law' suggest 
that Art. 21 *lot*s not apply where a person is detained by a private indivi- 


4. R«m Swamp v. State. A. 1966 All. 119 (12d). 

$. PaUtm. m re.. A. 1966 Mad. 495. 

6. Pakkar Smgk V. State, A. 1958 Punj. 294 (2S8). 

7. CaBeetor ofCtulem v. Katumtd. A. 1967 Mad. 263 (275) FJB. 

8. NamymM v: Mmtk. A. 1961 S.C. 29 

A JeHpk V. NarcydHtm, A. 1964 1662 (1556). 

JO. Skmtm V. SetM, (1984) S.CJI. 1077. 

II. Gefietdti Vi Stdde ef Afadrm, (1SK90) 

m. MeUlm Sidgk f. State ef PtmfaP, (19W> S.CR. »: (196^51) CC 110 
(idt); MwniN V. Stede PimfeP, A. 1960 &C. tOA 
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«kial and not by or under authority of tlie State. Since no fundamental 
right is infriiigw A\hen the detaiiion complained of is by a private indivi' 
Art. 32 also cannot be invoked in such a case.** [But a petition under 
Art. 226 would lie; see post]. 

^SeprivecP. 

Deprivation means 'total loss’.** Deprivation of personal liberty, there- 
fore, has not the same njeaning as rcstricHoti of free movement. It i.s the 
total loss of personal liberty which i"- sought to be protected by Art. 21, as 
distinguished from restriction or pjirtial control of the right to move freely 
which is referred to in Art. (1) id") read with cl. (5) of that Article.” 

^Personal Liberty’. 

1, ‘Personal Liberty' in Art. 21 means freedom from pliysical restraint 
of person by incarceration or otherwise.^** 

2. It includes all the varieties of rights vliich go to make up a man’s 
per.sonal liberties other than tho^^e which are already includcfl in the several 
clauses of Art. 19,'* 

It thus includes — 

(a) the right of locomotion, except in so for as it is included in Art 
19fl)<d);'« 

(b) the right to tra\el abroad, i.e., to move out of India,'® and to 
return to India.'* 

^Procedure established by law*. 

1. Tn Art 21 the word ‘law’ has been used in the sense of State-made 
or enacted law and not as an e(|uivalent of law in the abstract or general 
sense embodxing the principles of natural justice.''^-'* Hence, the expres- 
sion ‘procedure established by law* in the same Article means the procedure 
prescribed by the law of the State. It i.s not proper to construe the expres 
sion in the light of the mcaninc: given to the expression ‘due process of 
law’ in the American Constitution.'^ 

2. ‘Procedure established bv law* in Art. 21 means the law prescribed 
by Parliament at any given point of time. Parliament has the ix>wer to 
change the procedure by enacting a law or amending it, and when tlie 
proc^ure is so change^l, it liecomes the ‘procedure cstablishcfl by law’** It 
follows that the jwiwer of a High C'ourt to punidi for contempt of itself, 
according to the Letters Patent, is a ptiwer to be exercised ‘accorrling to 
procedure establisheil bv law’*'' Similar are the inherent powers^ of the 
High Court, preserved by s, 561 A of die Cr. P. C 

3. The Court \< not entitled to examine the rcawnaMenrss of a law 
which is validly made untler \ii^. ?1 22. for. \rl 19 is not apf*Heal>le 
to a law made under Arts. 21-22; Arts. 21 22 binn an exhaustive constitu- 
tional code relating to personal libertv.’*, 


Vtdyu Verma v. Shivmimn, (1955) 2 SC.R. 983. 

GeptOan V. State of Madras, (jm) S.C.R. 8R. 

Kharak Sintth v. State of U R h. 1953 SC 12«>: (19M) 1 S-CR, 332 
Satwant V. As$U. Passport Officer, A. 1967 S.C. 1836 (!«♦•<). 

Vidya Verma v. Shivnarmn. (19^) 2 S.CR. 983. 

Xam Chandra v. State od IKPw. A* 1951 SC. 16^. 

Krisktm V. State of Madras, (1961) SCJR, 621 (hMtojan tt Dan .IJ ). 

SMe of V. Mr. P. A. 1959 Baw. m (19$). (Apart fmn thft 

Patwt, Art. 216 uaclf could teve been nJted ttpon for Hie srntpmh 


fi sn (119). 
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Hence, the constitutionality of a criminal law cannot be challenged on 
the ground that it imposes an un^ea^onable restriction ujx>n per'^onal liberty 
or that it is opposed to the principles of natural justice.^® 

4. It is a valid law if it is enacted by a con»pelent Lei^islriture and if it 
does not violate any of the other fundamental rights declared by the Con- 
stitution, eg. Art. 14*’ or Art.* 22*® 

Hence, notwithstanding Art 21, it is open to challenge the constitu- 
tionality of a law which deprives a per.^'on of his life or personal liberty 
on the ground — 

(a) that it has not been enacted by a competent Legislature; 

fb) that the law suffers from the vice of exressi\e delegation;*® 

(c) that it constitutes a colourable exert ise of the legislative power;*® 

(d) that, if the law is a sufKirdinate legislation, it is ultra vires or, if it 
IS an order, tliat it is mala 

(e) that it contravenes any of the fundamental rights other than 
Art. 21.»® 

5. 'Law' w'ould no< include mere executive or departmental instructions 
which have no statutorv basis*® eg, the V P. Police Regulations.^ 

Court’s right to interfere when a person is deprived of liberty 
otherwise than acoordin<» to procedure established by law* 

Art 21 savs that a [.ei-^on mav he depnved of his liberty only accord- 
ing to procodur^‘ estibli^hed b\ law It follows therefore, that those who 
feel called U])on to dttuive otluT persons of their personal liberty in the 
discharge of what they <oncei\e to he their dtiPi. must strictly and scru- 
pulou^-ly ob-'Crve the fomis 'm<l rules of the haw * And the Court, in a 
proce(Nliiig for ha^\^a i wiP tisomr at hheitv’ wlienevtT this 

has not been df»ne* princu lo has it^ ‘pplication both in the case of 

punitive a** v*ell as rreventive detention Thus, — 


(A^ Piifutk*c detention- 

1 In habeas corht^ proceedings the lejalltv or otherwise of the 
detention is to be detemu’m*d l»v' the Coipt vx iih reference to the time of 
the return and not that f>f institution of the proceedings Hence, where a 
Court a<Iiourns a proceeding under ^ ^44 of the C’miind Proce^hirc f^ode 
without making an order of icmnd t(» cu-todv as required bv that section, 
and there i*^ no ^Uv'h r*ulo^ ou die dPe of d M‘t»Tn the lociised are entitled 
lo be released on an appl’C^tion for ha^ea^ cr^r^fu^^ 

2. Tbider j 41 of the Puulah Coinn^unist Petenus Rules, I’^SO, the 

Tail Sviperintendent was oinpowtied to punish a detenu for ‘iail offences'; 
if, however, he was vatisfiH that the offence '»^cis cuch that it was not 
adequately punishal4c In him h'^ fon^a^^d to the Court of a 

Magistrate ffrhh di q the Jail S uienuteti leip h»d 1uir‘'Clf punished 

a detenu under this inie he hul no arthf)')!^ to refer the case again to 
a Magistrate, and any oro-ecution in such circumstances would he contrary 
to 'the procedure espdilidied hv law’ and uTorthngly. invalid 

3, Punishment for violation of '» law which is invalid for want of 
legislative competence or contravention of a fundamental right, such as 
Art. 10, also contravenes Art 2t.® 


24. 

25. 
1 . 
2 . 

3. 

4 , 


Kam Krishna v. S^ate of Delhi n<m) 7rf^ (71S), 

Makhofi Smglh v State of Punjab A 
Kfmrak Sinftk v State of V P A I’V'i 
Rem NaraimH v State of Delhi (1^) \ m- MOSS) SCR 


652.. 


^fa^fbo^ot v. State of Bombav, SCR 730. 

Hemda/rd Dawtikhana v. Union of India, A. 1960 &C K4; (1960) 2 S.CR. 671, 
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(B) Preventive detention: 

Similarly, in the rase of preventive detention, if the detention is not 
in strict conformity with the law authorising detention, the detenu is en- 
titled to be release. Thus, the violation of the following provisions of the 
Preventive Detention Act has been held to ^invalidate the detention — 

(j) Failure to i-omnnmicate the groumls to the tlctenu witliin a reason- 
able time, as required by s. 7.* 

(«) Where a detenu’s case is considered by only two of the three 
members who constitute tlie Advisorv' Board constituted under s. 8(21 of 
the Act* ' ' 

(iii) Failure to refer the detenu’s case to the Board within the time 
fixed by s. 9 (1 ), e\en though the detenu may have been temporarily released 
under s. 14 (1)7 

(«') W’here the period of detention was fixed in the initial order of 
detention/ 


(p) Where the Cimemment revoked a previous order of detention in 
conformity witli the opinion of the Advisorv Board, but bv the same order, 
confirmed the detention under one of the sub-clauses of s. 3 ( 1 ) (o) of the 
Act • 


(vi) When the order was not in conformity with 11 of the Act.* 
Soqiension of Art. 21. — See under Art. 359, fast 


22. (1) No person who is arrested shall be detained in custody 
« ^ without being informed, as soon as may be, of 

and detentio^ in oertmn 

«i9P« demed the right to consult, and to be defended 

by, a legal practitioner of his choice. 


(2) Every person who is arrested and detained in custody shall be 
jirooilced before the nearest magistrate within a period of twenty-four 
hottrt of such arrest excluding the time necessary for the journey fr<Mn 
thb place of mrest to the court of the magistrate and no such person 
Ihan be detained in custody beyond the said period writhout the antho- 
Hty of a magistrate. 


(3) NotUng in clauses (1) (2) shall apply— 

(a) to any person who for the time being is an enemy alien; or 

fl>J to any person who is arrested or detained under any law pro- 
viding for preventive detention. 


(4) No law providing for preventive detention shall authorise the 
detention of a person for a longer period than three months unless — 

faj an Advisory Board consisting of persons who are, or have 
been, or are qualified to be appmnted as, Judges of a High 
CoQt^ has reported before the exinration of the said perM 
of three months that fihere is in its ojnnion sufficient cause 
for such detention: 


ProviM tlmt nothing in this sub-danse shall authorise 
dw dateatkm any person laqroad the manhnaiii ptfiod 


(Wh 


5. State d Bombay v. Atmarm. (1950-51) CC. 139 

6. KiihviUaty. The St<a«, A. 1951 A8*am 169 (im 

7. W v State at Punjaif. (1959-61) C.C. IfiO (Wl); (1950) S.Clt NL 

8. ^bft^v. State of U. f/( 1954) &CJt. 418: (1952-54) 2 CC 321. 
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preacrflbed by any law ma4e by Parltatoeot vndar wb* 
dause (b) of danse (7); or 

(b) such person is detdned in accordance with the prodtions of 
any law noade by Parliainent tinder sob-cbuises (a) and 

(5) of clause (7).. 

(6) When any person is detained in pursuance of an order made 
under any law providing for preventive detentum, the authority making 
the order shaii^ as soon as may communicate to sudi person the 
groins on which the order has btien made and shall atrord him the 
earliest opportunity of making a representation against the ordnr. 

(6) Nothi^ in clause (5) shall require the authority making any 
such order as u referred to in that clause to disdose facts which sudb 
authority considers to be against the public interest to disclose. 

(7) ^ Parliament may by law prescrS^e — 

(a) the circumstances under which, and the class or classes of 
cases in which, a person may be detained for a period longer 
than three months under any law providing for preventive 
detention without obtaining the opinion of an Advisory 
Board in accordance with the provisions of sub*clause (a) 
of clahse (4); 

(5) the maximum period for which any person may in any class 
or classes of cases be detained under any law provirhng for 
preventive detention; and 

(cj the procedure to be followed by an Advisory Board in an 
inquiry under sub’Clause (a) of clause (4). 

Arts. 21-22. -(1) Art. 22 does not form a complete code of consti- 
tutional saleguaid'j lelatmg to incvcutive detention. To tlie extent that 
pioMsiun II made in Art. 22 it cannot be controlled by Art. 21 ; but on points 
of piocedurc winch cxfies^ly or bj necessary implication are not dealt with 
by Art. 22, Art. 21 will apply. 

(2) Cunscf|uentU , in a case of pieventive detention, the procedure 
prescribed b_\ the l.iw under which the detention is made must be strictly 
followed, and if this is not done, the person detained is entitled to be released 
by die Court.* 

Arts. 19 and 22.- See p . ante 

Sc^ of Cls. (l)-(2). 

These clauses lay ilowm die procedure which is to be followed when 
a person is arrested.* Thej ensure four diings* (a) right to be informed 
regarding grounds of arrest; (b) right to consult and to be defended by 
9 legal practitioner of his choice; (c) right to be produced before a 
Magistrate witiiin 24 hours; (dl freedom from detention beyond the smd 
period except by order of die Magistrate.* 

CL (1); Safeguards against arrest. 

1. The language of cls. (1) and (2) of this Article suggests that the 
fundamental right conferred by this Article gives protection against such 
arrests as are effected otherwise than under a warrant issued by a Coutt 
on the allegation or accusation that the arrested person has or is suspected 

9. GopOan v. SMt Medtas, (1960) S.CR, 8Bi (196«M1) C.C. 74 (133). 
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to have asnmitted, or is about or likely to commit, an act of a criminal or 
quasi-crimmal nature or sonie activity prejudicial to tlie public or tue oiaw 
interest*" 

2. The words 'arrest and detention' liave been interpreted to mran 
arrest and detention by a uon-judiciai authority upon am accuMtion of a 
crimtHol or gwi-crmunal nature, so as to exclude Irom its purview arrests 
for the purpose of carrying out the provisions ot a statute of a civU nature/^ 

Hence, tlie foliouiiig have been held not to constitute ‘arrest and deten- 
tion' within the meaning of this article — 

(a) The physical restraint put upon an abducted person in the proc^ 
of recoxcring and taking tliat person into custody without any allegation 
by that person of any oticiice of a criminal or quasi criiiiinal ruiture or of 
any act prejudicial to the Stale or the public inteiest, and delivery of that 
person to the custody ot the otiicei in chaige ot the nctirest camp under 
s. 4 of tlie Abducted Persons Recovery and Restoration Act, 1949.** 

(b) Arrest for detention in Uie cdil prison under s. 48 of the Madras 
Revenue Reco\ery Act for recotcry ot arrears of income tax.’* 

(c) Removal of persons from a brothel, under the Bengal Suppression 
of Immoral Traffic Act** 

(d) Deportation of an alien.’® 

3. On the other hand, tlie ptoieciion of the clause has been cxleiuled 
to arrest under orders of the Ispeiikci ot a Legislature for contempt.’* 

4. Cls. (l)-(2) do not apply to arrest nude under a warrant of 
Court, — for a person arrested under warrant of a Court is made acquainted 
witli the grounds of his arrest before the arrest is actually cfiected.** 

5. Since Cls. t^l)-(2) are excluded by Cl. (3), a person arrested 
under a law of preventive detention is not entitled to the rights under Cls. 


Right to be informed of the grounds. 

1. The object <?f this safeguard is that on learning of the grounds of 
arrest, tlie person arrested will be in a position to nuke an application to 
the appropriate Court for bail, or move the High Coiiii for ha^'t'cu corpus. 
^e intimation will aKo enable the arrested person to prepare his defence 
in time for the purposes ot liL trial.” 

2. Hence, though it is not neiessary for tlie aullioiities to furnish full 
details of the offence, .lufficient jiaiticulars must be furnished to enable the 
arresteil person to understand why he h.*s been .inested. 'Ihe grouqd to be 
communicated to the arrested jKirson should be .somewhat similar to the 
charge framed by the Court for the triai of a case.” Thus, merely to inform 
the person tliat he has been arrested under .s. 7 of the Criminal Law 
Amendment Act, 1932, without giving any j^rticulars of the alleged acts 
for which such action has been taken against him, is not sufficient compliaiice 
with Art. 22 (1).*» 


10. State of Punjab \ Singk, (19KJ) SCR. 234; (1962-54) 2 C.C. 308. 
^lS)‘^2 Pmshattam v. Dad, 

“• 7« (?«■)*“■■ 2 cc »»> -a. 

15. oj Punjab v. Amb Singh, (1963) S.CR. 254 


17. 


1*. Madhu V. State, A. i960 Pu*u* 8(fe; Hariharanand y.Ja^^ A. 1964 AflL 386, 
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3. requirement of informing the person as to why he has been 
arrested is not dispensed with by givixig him 

*As soon as may be^ 

1. The words '<w soon as, may be means as nearly as is reasonable in 

the circumstances of the particular (fee. So, no definite period of time 
can be laid down as reasonable in all 'Ihe expression also occurs 

in cl. (5) and has been comujented u| on under that clause. 

2, But it will be possible for tlu* Court, in a proceeding for habeas 
corpus, to pronounce whether the arresting authority has communicated the 
groiimls as sixm as reasonable in the circumstances, and, if it finds that a 
reasonable time has alreadv j^assed and the arrested per^^on has not }et been 
informed of the grounds of his arrest, tlie Court v\ould order his immediate 
release.*^ 

k Since in habeas corpus proceedings the material date for determining 
the validity of the detenti<jn i<i the date of return, where the Court finds 
that a reasonable time for communicating tlie grounds haii expired before 
the d;»tc <»f Tetuiii. a • i#n numn ..non 'uIj eournt lo Tn* c.iTmoi ^a\e 

the <letenlion of the TVtitioner from imaliditv,^^ for, the detention became 
nualid as soon as the reasonable lime expired. 

TThe right fo consult legal practitioner’. 

1. Hie peisun t rested ha«i a righl to umsult a legal adviser of his 
own choice ever sukv the moment of his arre-t and als*) to have effective 
imcrMCW with the la'\^el out of the hearing of the police, though it may be 
within their presence 

2. Tlie li^lit wtdida to anv peiMin who ii* ancsted, whether under 
the general law or under a sinfcial statute 

*riie iigilt U) o>n uh «ir.d U» lx* lUfdidedi t)\ a Sk’vver of his 
choice belongs to the lers^m arre‘-te<1 lutt oiil\ at tlie pre-trial stage, but 
also at the trial befoie the Cnipuitd Court or bef*>rc a special tribunal for 
the trial of any ofteiicc w’hciber the olfeiKC is punishable with death, 
imprisonment or olherw i^^e The light to be defended includes net only 
tile dctciKC agjinst Uk .in-t b' i a -o ' v 

*1. \»>r ts U ouu\» Jo tb..l til gua: nuc ottcird by this clause 

is spent if the peison undei going a trial has already been relejised on bail** 

5, The continuance of the right after arrest at the trial, however, 
dep^ds iijKin the nature of iIk avtion bm width he is tried. The right 
enures if he is tried of an u/roui’; but not m), otherwise, eg., wdiere he is 
procccderl against for rev ov cry of vUmages for wrongful trespass.** 

Constitutionality of statutes barring appearance of lawyers. 

A majority of llic Sui>reiiie Court has held** that any statute which 
prohibits the appearance oi defence by a law>er before any tribunal (e,g., 
A Panchayat Court) which !ia« the power to try a t)erson of an offence or 
on a criminal charge, is void for contravention of Art. 22(1), to the extent 
that it denies the accused of his fuiulamental right to be defended by a 
lawyer of his choice in any itial of the crime for which he was arrest^. 

A. 1968 S,C 1910 (1917). 

2a Tmapada v. State of West Bengal (m\) SC.J. 23.'! n9fi0-51) CC. 151. 

21. StaU of Bombay v. Atmatam, [1951) S.CR, 167: (195V>1) CC. 139. 

22. MotiM V. State, A 1954 Raj. 241. 

23. State of M. P. v, Skobhutam, A. 1966 SC. 1910 (1917^: 2921; 1922). 

24. State af M. P. v. Shabkaram, A. 1966 S,C 1910 (1919, 1922). 
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Rif kt to be defended hy n legal jtnictitioner. 

1. The article doe$ not guarantee any absolute tight to be supplied vrith 
a lawyer by the State. The only right is to have the opportunity to engage 
a lawyer.*® 

2. Nor does the clause confer any right to engage a lawyer who is 
disabled under the law.® 

3. Where a trial is held without informing the accused of the date 
fixed for trial and \Villiout giving him an opportunity of getting into com- 
munication with his legal adviser, tlie conviction is liable to be set aside.* 

4. But a person cannot complain of the infringement of this right 
nor would his cotiviciiou he qua‘'he<V unless he liatl made a request to the 
proper authorities for permission to allow him to be represented by a 
lawyer and that prayer has been refused.*-* 

Laws held void for contravention of ArL 22(1): 

Madhya Bharat Paochayat Act, 1949: 

mvalid.—S. 63.® 

CL (2) : Right to he produced before the nearest Magistrate. 

1. This clause not only affirms but also liberalises the provision con- 
tained in s. 61 of the Cr. P. C. by extending the right to persons arrested 
in pursuance of a warrant. 

2. If 24 hours have passed witliout compliance with the requirement 
ul the clau.se, the arreste<l person is entitled to be released forthwith.’* 

It is evident from the words “within 24 hours of .such arrest” that 
the right to be producefl before a magistrate arise.s as soon as a person is 
arrested and, in case of a prolonge<l detention compliance with the Clause 
at any time afterwards does not satisfy the constitutional requirement.** 

3. The ‘nearest Magistrate’ refers to a Magistrate acting under a judi- 
cial capacity, as under s. 167 of the Cr. P. C.'* 

Hence, when a person is arrested by a Magistrate acting under s. 64 
of tlie Cr. P. C., read with the P. P. Social Disabilities Act, the arrested 

25. Janardhan V. State of Hyderabad. (1951) S.CR. 344; (1«0-51) C.C. 233 
(235). 

1. Public Prosecutor v. Venkata, A. 1961 A P, 104. 

2. Hansraj v State, A. 1956 All 641. 

3. State of M. P. v. Skobharam, A. 1966 S.C. 1910 (1922). 

4. Ram Santp v. Vmon of India, A l955 S.C 24 (250). 

5. But the decision should be otherwi.«e if the right under Art. 22(1) is regarded 
as a fundamental right which cannot be waived or if it is held that the plea 
of denial of the right is allow«] to oe raised at any stage of the aiminal 
proceeding, including appeal (as distinguished from a collateral proceeding) 

I see HtdayatuUah / m State of M. P v Shobhara'n, A. 1966 S.C 1910 (1919)]. 

State of M. P. v. Skobharam. A. 1968 S.C 1910 (1919). (See also s. 16 
of the Laccadive & Mtnicoy R^., 1912— dfayajotW v. Hasson, K 1968 
Ker. 34], 

7-12. Chmopeft v. Nefistd. A. 1964 S.C 637. 

13. Harikeranand v. Jailor, A. 1954 All. 3K. 

14. In Stott of V. P. V. Abdul Samad, (A. 1962 5.C 1506], the Aliahtdwd IB|b 
Court had split up a person’s detoition into two parts and applied Art 22(2) 
from a point of time later than the initial point Of tiine. Though the majority 
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detention, (heir Lordships dedded the ca«e on the b^s of the Hif^ CtyttVa 
assumption that Art 22(2) could be applied afiedi from the second pdnt 
(rf time. But, as Subba Rao J„ in tiie minority, pointed out, tiie imtial 
arrest was under an order of deportation and Art. 22(2) was instantly attrseted. 
if at dO, and Chat the eMbsequent removal of tiw detenu from cne ptaoe to 
ano^ bpd Jkotisig to do wfli tile of Art 22(2). 
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p^son must be produced before another Magistrate, acting under s- 167, 
Cf. P. C.'* But it has been held that where a person was arrested by a 
Station Officer on his own authority, and immediately thereafter the City 
Magistrate (invested with judicial powers) arrived at the spot in his execu- 
tive authority, and the person arrested having been produce^l before such 
Magistrate, he remanded him to* jail custody, there was sufficient compliance 
with Art. 22(2).« 

Production before the High Court has been taken as a sufficient 
compliance with this clause. 

CL (3) (b): Nature of preventive detention and the constitutional 
safeguards relating thereto. 

1. ^Preventive detention* means the detention of a person without trial 

in such circumstances that the evidence in possession of the authority is not 
sufficient to make a legal charge or to secure the conviction of tlie detenu 
by lesgil proof, but may still be ‘Juffirient to justify his detention. While the 
object of punitive detention is to punish a person for what he has done, the 
object of preventive detention is to prevent him from doinn something ^^hich 
comes within the entries 9 of List 1 and 3 of lA^t III. The object of 
preventive detention is to prevent the individual not merely from acting in 
a particular wav, but from achiexing a particular ohjeci No offence is 
proved, nor anv c"harge fonTmlate<l : and the justification is suspicion or 
reasfmnhle ilitv and not criminal conviction vihich only can be war- 

ranted bv legal evidtMice.'' 

2. The objf^'t of the framers of the Constitution in giving a constitu- 
tional status to preventive detention wav to pre\ ent anti wial an<l ‘subversive 
elements from im|)e illbig the welfare of the infant Kenublic But though 
they recocmize^l tlic necesritv of laws for prevenli\e detention, they also 
provided certain safeguards to mitigate their harshness, by placing fetters 
on the legislative power conferred on this subject, under Arts, 21-^: 

(z) By reason of Art, 21 — 

(a) Preventive <1etention cannot be ordered bv the Executive without 
the authority of a law and unless in conformity with the procedure laid 
down therein. 

(h) The law must be a M\Iid law. if, within the legislative competence 
of the I/Cgislalure w^hich is enacting it. 

fiV) Art. 22 next imposes fhe foUov tng re^^trictions unon the powder of 
the I.^gislature itself to enact a law of preventi^e detention: 

‘*(1) That no law can provide for detention for a period of more 
than 3 months unless the viiffiuencv for the cause of cletention is investi- 
gated by an Advisory lk)ard uitbin the ^aid periled of three months fcl. (4)]. 

(2) That a State law’ cannot authorize iletenih'ii bevond the maximum 
period prescribed bv Parliament under the pi>wers given lo it under cl (7). 


15. Eshaq v. State of Ih P.. A. 1^7 All. 782, 

16. Ram Manohar v. Supdt. Central Prison t A. 1955 All 193 (Soundness of this 

decision mn’iie'S hnthcr examination The court of th*' 

in Art, 22(2) f^ould not be owlocked. Can it be said that the Qty 
Maftistratc who visited the spot in his exenitive capacity, was holding his 
eoUst there? The words 'ccwirt of the Magistrate’ correspond to the words 
Magistrate’s Court’ in s. 61 of the Cr. P. Code. How is the to get 

Opportunity to consult a lawyer, if he is not taken to a court? The trot 
the clause extends even to persons arrested under warrant suggests that the 
right of prodection before a Magistrate in his judicial canarity is an independent 
light and that the, txK|u|rcment mu^t^be strictly cc^^^ 

17. Copahn v. Statq df (19W) S.OR. (196(^51) C.C. 74. 
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(3) That Parliament also cannot make a law autliorizing detention 
beyond 3 months without the intervention of an Advisory Board unless the 
law conforms to the conditions laid down in cl. (7). 

(4) Provision has also been made to enable Parliament to prescribe 
the procedure. 

(5) Apart from these enabling and disabling provisions certain proce- 

dural rights have l>een expressly safeguarded by clause (S) of Article 22. 
A person detained under a law of preventive detention has a right to obtain 
information as to the ground*^ of liis detention and has also the right to make 
1 representation jMcte^ling against an order of iieventive dclention. Thi‘> 
right has been guaranteed independently of the duration of the period of 
detention ^ 


Ambit of the Court's jurisdiction in cases of detention. 

The Court can pronounce upon the v*alidity of an order of preventive 
detention on am of the following grounds: 

(i) The Court may examine the validity of the law itself (a) on the 
ground of competen'e of the Legislature, ic, whether the subject-matter 
of the legislation covered by the legislative Entry relating to preventive 
detention under which it is purporte^l to have been made; (/?) on the 
ground of its contravention of Art 22 of the Constitutica or (c) on the 
ground that it seeks to interfere with the jurisdiction of the Supreme Court 
under Art 32.'® 

( ii) When a law of preventive detention is challenged before the Court, 
the Court has got to decide on a consideration of the true nature and char- 
acter of the legislation whedier it is rcallx on the subject of preventive 
detention or not. But once the legislation is held to be really on the subject 
of preventive detention and within the powers assigned to the Legislature 
in question, the Courts have nothing to do with the reasonablenes.s or 
with the ambit of the Iwegblature^ authority, and there can be notliing 
arbitrary in it, so far as a Court of Jaw is concerned.'® 

Of course, the authority vested with the power of enforcing the legis- 
lation may commit an abuse of such |w>v er. in v hich case the act of that 
authority would be illegal, but that would not invalidate the IcQi^laiion itself. 
To decide whether a piece of legislation is «//ra lirrs the only question to 
be consi<lered is whether it is vvitinn the ambit of the legal powers of the 
I^egislature. The illegality of the exercise of a legislative power or the 
rossibility of its abuse has nothing to do wdth the validity of the legislation 
itself.'® » 

(tii) The Court mav examine tht grounds to see w^hether thev arc 
relevant to the circumstances under which preventive detention could be 
supportc'l,'® c 7 , security of India or of a State, maintenance of public 
order, etc, and set the detenu free if there is no rational connertion between 
the alleged activitv of the detenu and the ground relied upon, sav, public 
order.*® 


fiv) The Court mav^ examine thp grounds to see whether the grounds 
supplied have a relevant connection v/ith the order. Thus, though the Court 
would rot undertake an investigation as to the sufficiency of the materials 
on which the satisfaction of the detaining authority w'as grounded, it would 
examine the bona tides of the order and interfere if it was ptah Jidc^ that 


18. G^hnfm v State nf Madraf (19501 SC9 8ft 
S- of B»ar, (19K)) S,C.T. 32 («), 

20. Sadh ShmHr V. State of IkP$u, K 1954 ac 276. 
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is to say^ if the law of preventive detention was used for any purpose othei^ 
than that for which it was made. 

(v) The Court may examine the grounds communicated to the detenu 
to see if they are sufficient to enable him to make an effective representa- 
tion.*^ While the sufficiency of ffie ground in the sense whether it would 
give satisfaction to the Government is not a matter for examination by ffie 
i^urts, the sufficiency of the grounds in the sense of enablii^ the defence 
to make an effective representation can be examined by the Q>urts.*‘ 

[See further, under *what are vague grounds', post]. 

(t'z) The order should be struck down if it violates any of the pro- 
visions of Art. 22 or docs not strictly follow the procedure laid down by 
the law of preventive detention under which it has been niade^ 


What the Court cannot do in an application under Art. 32 or 226 
against an order of preventive detention, 

Frc^i the foicguing di^cussioll, it is clear that the Court cannot do 
any of the follow ini» things, when the validity of a detention order under 
the IVcvralive Detention Act is challengetl before it: 

1. It cannot invalidate the law of j>re\entive detention on the ground 
that it imposes an unieasonablc restriction up*>ii anv of the freedoms 
guaranteed In Art 19;^“ or that the ])ro<ediire laid down by it does not 
coiifonn to the principle^ of natural justice.’* 

2. It cannot iinalidate the law' on the gioimd that tlie decision to 
make an ordei of detention in each case has been delegated to the sub- 
jective satisfaction of the cxecutne** 

3. Whatever might have been the defect of the order when it had 
been is^sucMl, if the def *ct i- cured or a \alid order is produced at any time 
fie^ore the Court orders the release of the detenu, the Court cannot hold 
the detention to be invalid.*^ 

4. Wlien an order of prcvcntiAC detendon is challengerl in a court 
of law', the C’ouit is not comj[.etent to enquire into the truth or otherwise 
of the facts which are inentioiie<l a*- ground' in the communication to the 
detenu uraler Art. 22 (5)^® 

5 Again, the snffioiency of the grounds upon which the satisfaction 
of the autliority issuing the order of dele^ition purports to be based, provided 
the\ have a rational | roKai\e \alue and are extraneous to the scope or 
purf«o«e of the legis!:iti\e jimvision canufM he clmllcngcii in a court of Iaw% 
excei>t on the ground of mcih 

6, *11 cannot go into the question whether on tlie merits the detaining 
authority was iustifu'd to luahe the order of clclent’on or to continue it.** 
Thus, the High Court cannot interfere on the ground that, in view of the 
fact that times have chang<xi, further detention would be unjustified.* 

7. It is for the Advi.sor) Rtpnl and not the Courts to examine the 
cbrrectncss of the ^tatements made in the affidavits in support iv tlie order 
i f preventive <letention.*'^ 


21. State o1 Bomfray v. Afuitfnwn, (1S51) S.C.R. 167; Tarapada V, State of West 
Senpd. fl951) SCR, 212: (1950-51) CC 139^51. 

22. MaiXm Singh v. State of Puniab. ( m2) SCR. 36«, 

23. iam Singh v. State of Delhi (1%D S^CR. ^l. 

24. Nafanfan Singh v State of 

23 BWm Sen v. State of (19^3) S.CR. 

A, 19B1 SjC 481; Gopaian v. State of 

1,^1 ShUhtnUat V. Sftffe of F., (1^) S.CR. 418: (1962-W) CC. 321. 

1. ^eeihKtar v. D. A. 1964 334 

1 Maim M y. »hte of Bikee, am) 30 Pst 716. 
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1. An order of detention is mala fidt if it it made for a *colI|lerai* or 
^dbedor’ ^orpoa^ ia., a purpose other thw what the Legisiatvre had in 
view in passiog the law of preventive detention.^ i-e., preveotioo of aets 
preyudkal to dK seouritv of the State, maintenance of pwdic order and ao 
on. There is a mala fiat exercise of the power if the ^unda upon whkh 
the order is based are not proper or reliant grounds which would jn^fy 
detention under the provisions of this law itadf,' or whm it ai^>ears that 
the authority making the order did not apply his mind to it at all/ or made 
it for a purpose o^er titan that mentioned in the detention order/-* e.g., 
for suppressing a rival political party in opposition to the party in power.* 

2. The onus of proving mala fides is upon the detenu/-^ and the 
trend of recent decisions shows that it is not likely that the detenu may 
succeed in many cases. 

Thus, an order of detention is not mala fide by reason of the following: — ■ 

(») Meiely that the order of detention is made after failure to secure 
a comiction under the ordinary criminal law. Similarly, where tltere is a 
fending criminal case against a person, — if the case is withdrawn and an 
order of detention Is made against him the order is not necessarily mala 
fide,* unless there are circumstances to show positi\el>'* that the order was 
made for sonic ulterior motive or purpose different 'from tlie one set out 
on the face of the order.’ 


Further, there is no question of mala fides unless the charges in the 
criminal prosei'ution are shown to be identical w’ith the grounds of detention.* 

(jj) Merely that the purpose might have been serveil by proceeding 
under the ordinary law, e g , by making an order under s. 144, Cr. P. C.* 

(iii) Merely that the order of detention refers to the past activities of 
the detenu as giving rise to the satisfaction of the detaining authority/-’'' 
or activities taking place outside the jurisdiction of the authority making 
the order of detention” fbecaus^ once the grounds are relevant, the Court 
cannot inquire into the reasonableness of the subjective satisfaction of the 
detaining authority^.* 

(iv) That a person has been, on the expiry of his detention under a 
temporal^' law of preventive detention, detaine<l on the self-same grounds 
under another Act*-’* 


(v) The tvrong facts were placed before the authority whicit issued 
the order.* 

(w) Merely that a fresh order is made superseding a-forrser order 
which was defectiv'^e.’* 

(vH) That tliere were certain disputc.s between the detenu and a Minis- 
ter, when^ the Secretary who issued tlic detention order was not inSuenced 
by the Minister v ho v. as in charge of a different Pepartmenl.’* 
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f. 
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{viii) That the action of the Police was rnokt fide, when there is nothing 
to show tliat the detaining authority did not apply bis mind.^^ 

{ix) Merely that the petitioner's activities were not liked by the 
autliorities.'*^ 

3. The allegation of mala fides will not be cnteitained by the Q>UTt 
when it is not against the authority who made the impugned order, but some 
other persons, e.g , the Police.^^ 

Bona fides of tuccestive orders. 

(A) (i) Where the Court has declared, on ihc merits, tlic detention 
of a person to ibe without justification, a subsequent order of detention on 
the sofne grounds would obviously be mala fide. If, however, the decision 
proceeded simply on tlie ground that the lanv under which the order had 
been rtuidc was invalid or the order was irregular in form, a fresh order 
of detentkm under new legislation, or a fresh order of detention in a valid 
form based on the pre-existing grounds themselves'^® is not mala fide 

(n)^ In the case of a pending proceeding, — if at any time before the 
Court directs the release of tlie <letenu, a valid order directing his detention 
is produced, the Court cannot <lirecl his release merely on the ground that 
at some prior stage, there was no valifl cause for detention. Of course, 
if it appears on the f4cts of the ca^^e that the order was not made bom fide 
on being siitisficu that tlie petitioner’s detention was still necessary, but 
w'as made obviously \o d'*feai the pending petition challenging the validity 
of the earlier order, the later order would be held to be mala fide and the 
detenu released. Pjiit, in the absence of proof of bad faith, there is nothing 
to prevent the detaining authority to .supersede a defective order by a valid 
or(ler while a proceei^ng challenging the validity of the earlier order is 
pen<Iing.^** 

(Hi) It is to be noted that by reason of ss. 11 (2) and 13 (2) of the 
amended Preventive Detention Act, it will no Ioniser be jh^ssible to make 
a fre>h order of delenlioii on the same jjround, if the Advisor)’ Board has 
onre reported that there is no 'sufficient ground fur detention. Again, l>y 
reason of s. it v.ill not be i^o'^sihle to withhold reference to the Advisory 
Hoard by making successive orders. Anv such action would be mala fide 

(B) On the other l\an<l, the order was h(*ld mala fide in the following 
cases — 

(i) Where the detention was made simply v\iih the object of making 
a secret investigation into a crime, in contravention of the provisions of the 
Criminal Procedure Code.®'-'*" 

(ft) Wlicrc the priniar)" puii>nsc of the order of detention was only to 
circumvent the orders of ban is'^ued !>y tlie Court or to effect an illegal 
extension of the period of iuiprisonment served out by the prisoner.’® 

‘ (Hi) But, cxcei)t where a valid onler of detention is made fr replace a 
formally defective order, an order of detention under the P. D. Act cannot 
be served upon a person who i.s already under <letention or is in jail 
custody.*® 

IS. PutanM v. Umen of India, f 1%8) SC R. 2W, 

IS. Atkmta v* Statef A. 1951 Orissa 27, 

IT. Vimhhai v. ll-R. (1945) Najt. 6. 

I9k BkOfOthom v. Commissioner nf Police, A. 1^50 Bom. M2. 

19. In re Stinipasam, A 1949 Mad. 761; Mani v. Ihstrtct Afagtsfrate. A. 1960 Mad. 

m V. A Jtr. A. 1964 &C. 334 (397). 



SHQSTl^ 00KSTltT)TlON CH^ INlblA 


tAvt. »a(S). 


¥ 


CL (4). Scope of Advisory Board. 

1. The only function of the Advisory Board is to report to the Govern^ 
ment whether a detenu is liable to be detained for a period exceeding 3 
months, subject to the maximum laid down by T^arliament under Cl. (1) 
(6).*' Such report will enaide the Government to detain the person bejond 
Aree raontlis, provided tlie detention be valid on its merits, and does not 
otherwise offend the Constitution.*' 

The words ‘such detention’ have been interpreted to refer to preventive 
detention and not tlie perioti for which the person is to be detained. It 
follows that the matter before the Advisorj Board is whether the detention 
is justified and not for how long he shouKl he dctainevl. After the Advisory 
Board reports that the detention is justified, it is for the detaining authority 
to determine the period of detention, subject to the m.iximum laid down by 
Parliament.'*,®* 

2. The function of die Biwnl is i urelj ad\ isorj and it iloes not make 
the detention valid if it is uUra riref the T\ D Ad or the Constitution. 
Hence; habeas corpus would still lie again' t the Initial Older of detention 
notwithstanding report of the Advi'^oiv Board®* confirming it, — for instance, 
on the ground Uvat the law is ultra 7>im or that the older is mala fide Again, 
habeas carpus would lie even before the detenu’s ca§c is placetl before or 
considered bv die Advisoij Board In other words, the High Court’s juris- 
diction under art 225 is not in anv way controlled bv the constitution of 
Advisor) Boards.®' 

3. Siniilarlj, the disposal of an appluation for habeas corpus under 
Art. 226 cannot aftect an appluMnl s case befoie the Advisoi) Board The 
Court and the Advisor) Board function in difteicni aic'as.*' 

4 If the Advisor) Boaid repoits r.gjiin't the older of detention, it 
would be illegal for Government to debiin the jier'on ‘levond three months, 
under Art 22 (4). S. 11 (2; of the aiiieiuled Hetmtion Act, rc“quires' 
the api»ropiiale Government, in 'sui'li a c< se to revoke the detention order 
and to release the detenu fortlv^ith 

CL (S): The right of representation. 

1. Art 22 (5) gives to the detenu the ii,’lil lo nnkc a rejn esentation, but 
no right to be heard by an indepeiidont tiibuu.d®‘ 

2. The detention order will I'c invalul if tlie rwiuiienieiits of this 
clause are not complied with ccf, if the grounds on which the qrder has 
been made have no connection witl’ the order, or have no connection with 
the circumstances or daises of cases iindei vvhuli freventive detention could 
be supported,** or the grounds arc too vague to enable him to make tlte 
representation.®* 

3. When an order of jiieventive flctcntion is challenged on the ground 
that it contravenes Art 22 (5). the (jiiestion for dctcimlnatif/n by the Court 
is not whether the petitioner will in fact be j rejiulic cd in the mjEttter of 
securing his release bv his repreientation, but whether ln.s constitutional 
safeguard has been infringed. Preventive detention is a serious invasion 
of personal lilierty and such meagre safeguards as the Constitution has pro- 

21. The ma’'TOUBj period now prescribed by «. IIA M the P. D. Act to 12 montha 
front the date of detentiai. 

22. Frm IMt v. SuNt^ Central Prison, A 1954 AH, 315. 

2a Xanum tsA v. Contm. of Polke. (1%1) 56 CW.K. 42. 

24. C^p0m r. $t«*e of Moiras, (1990) SiC,R. 66: (196041) CC 74 (1«). 
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vided against the improper exercise of the power must be jealously watched 
and enforced by the Court” 

4. The sufficiency of the particulars conveye<l to a detenu is a justi- 
fialble issue under cl. (5), the test being whether they are sufficient to enaUe 
him to make an effective representation.^ 

5. The "communication” of the grounds which is rcquirerl by the 
rarlier part of the clause is for the purpose of enabling the detenu to make 
a representation, tlie right to which is guaranted by the latter part of the 
clause. Communication in this context, therefore, means imparting to the 
fletenu sufficient and effective knowledge of the facts and circumstances 
on which the order of detention is based and which are in the nature of 
the charge against him of the prejudicial acts which the authorities attribute 
to him.* It follow.s that when the detenu is not conversant with the English 
bnguage a communication of the grounds of detention to such detenu in 
the English language together with an, oral expbnatirm in Hindi at the time 
of vtldivering the ground,s is not a sufficient compliance with the require- 
ments of tliis claufe, even though hinglish continues to be the official lan- 
guage, for, such coiiiuninication doe-, not enable the rletenu to make* an 
effective rejiresentatioii When the person is not con\ersant with the English 
languace the grounds of detention should be coc municatefl to him in writ- 
ing in the hngtiage which he imdcrstnads.-' 

'Grounds* and 'facts*: what is to be communicated. 


1 ‘Ctroimds’ mean.-, the conclushms drawn b) the authorities from the 
'facts' or ‘i>articular.s'.'‘ 

2. Art. 22 (5) only obliges the authorities to communicate to the 
detenu the ground' < n which the older of tletention has been made, i.c., to 
indlrate the kind of jirejudicial activil) the detenu is being suspected to 
be engfigoil in. But tlie obligation to furnish sufficient facts or particulars 
comes from the of the authoruics under the second jiart of Art. 22 (5), 
t'lr., to ‘afiord tlie detenu tiie eailiest op{ortuiiitv of making a represen- 
l.‘tioir. foi, without getting infonnution suffirient to make a representa- 
tion against the order ot detention, it i' not possible for the man to make 
the rcprcscutahcm at all.^ llenre, a jicrson detained is entitled, in addition 
to the right to lia^.c tli<“ gro ind of his detention comnnnicated to him, to 
a further right to have j articular-, as full and adequ.ite as tlie circumstances 
permit, furnished to him so .as to enable him to make a representation against 
the order of detention and the sufficiency of ? articulars conveyed in the 
second communication is a ju.sticiable issues the lest being whether th^ are 
sufficient to enable tbe detained pervm to make a representation which on 
bcifig consideied niav give him relief.®' 

3. Bui, while there is a connection between the obligation on the part 
of tlic detaining authority to fumi.sh grounds and the right given to the 
detained iH.TSon to have an earliest oppoitunity to make the representation, 
the test to be apj lied in respect of the contents of the grotmds for the two 
puri>oscs is (juite different. Kor the first, the test is whetb' it is sufficient 
to satisfy the authority; for the second, the test is. whether it is sufficient 
to enable the detained person to make the representation at the earfiest 
fHi|)ortunity.* 


25. 
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4. Though it was not obligatory ujpon the authority to disdk»e aU facts 
odier tlian those which he had the prtAnlege to withhold under Art 2lZ (6), 
the authority must, nevertheless, furnish information sufficient to enable 
the detenu to make representation. If the i^rticulars supplied were not 
sufficient fur that purpose, there was a violation of Art. 2Z (5), and the 
detenu was entitled to be released. 'Particulars' may, however, be furnished 
subsequent to the conununication of die grounds. But once the grounds are 
communicated no new* or additional grounds may be fumislied.’* In Vjaga/s 
case^ it has ibeen held that W'here particulars are necessary in order to make 
the grounds intelligible for the purpose of making a representation at the 
earliest opportunit)', the particulars also must be furnish^ ‘as soon as may 
be’, so that the right under Art. 22 (^) ma}' not be defeated. 

5. Failure to furnish grounds with the speedy addition of such par- 
ticulars as would enable the detain to make a representation at the earliest 
opportunity against the detention order can be considered by a court of 
law as an invasion of a fundamental right or saf^^rd guaranteed by the 
Constitution, ins, being given the earliest opportunity to make a represen- 
latkm.* 


What is a Siagae* ground. 

1. An ‘irrelevant’ ground is a ground which has no connection at all 
with the satisfaction of the authoritj. while a ‘vague’ ground is one which 
i^ not sufficient to enable the detenu to make an cfiFective representation.* 

2. The question whether the grounds furnished are vague or not, has 
to be determined on a consideration of the circumstances of each case.® Thus, 

(A) ()n the one hand — 

(t) A communication which is not readily intelligible bv a layman 
without legal aid, is vague.'' 

(j'i) As stated earlier, a communication in English to a person not 
conversant witli that language is invalid.® 

On the other hand — 

(i) Tf on reailing the ground furnisbetl it is capable of being intelH 
gently under^toocl* and is .sufficiently definite to en.ii*>le the detenu to make 
a rqiresentatton against the order of detention, it cannot be called vague.* 

(it) Hence, vagueness cannot be urged where there is an obvious mis- 
take or verbal inaccurat)- in stating the ground,*®-’’ or where the vagueness 
has been removed by a sulisetiuenl communication, made promptly.” ^ 

(Hi) Particulars of things which the person is apprehended to do in tite 
future cannot be given, in the very nature of things, with as much definite- 
ness as of events which have already taken place.® It is not necessary to 
infficate the objectionable passages of the alleged speeches delivered by the 
detenu if the time and place and their general nature and effect are stated.” 

3. If the ground.s are not sufficient to enable the detenu to make a 
reisresentation, he may, if he Hke.s, aide for particulars w'hich would enable 
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him to make a re^esentation.^ If he does not ask for such particulars, 
his inacitbn may, in particular circumstances, be taken into consideration 
in deciding whether the grounds can be considered to be vague.'* 

Instances of vague g ro u nds. 

Subject to the foregoing* general observations, the following cases may 
illustnite what grounds have or have not hc^n held to be vague. 

(A) In the following cases, the grounds have been held to be vague— 

1. In pursuance of the policy of the Communist party, you are engaged in 
preparing the masses for violent revolutionary campaign and attend secret jwuty meet- 
ings to give effect to this programme 

2 ‘You tned to create public disorder amongst tenants m Una TehsAl by cir- 
culating and distributing objectionable literatuie issued by underground communists 

3. To allege, merely, that tiie detenu had been carrying on ‘subversive' propa- 


(R) On the other hand — 

1 Where the grounds furnished to the detenu stated that he threatened jMiUic 
peace and tranquihty in a certain district by urging violent methods specially among 
the labour classes and that his speeches at public meetings and demonstrations were 
prejudicial to the# maintenance of public order in that district", AeW, the grounds 
communicated wre sufiicient to enable the detenu to make a representation It is 
not necessary to quote the objectionable passages in the communication 

2 Where the ground stated — 

"That you have been assisting the operations of the Communist party of India 
which has for object oomnussion of noting with deadly ii^eapons . thus 
acUng m a manner prejudiaal to the maintenance of public order; 

that as a member of the C P. I you have fomented trouble amongst the 
of the Hotel ah district and amongst the tramways men and other workers at 
Calcutta, ' 

and in continuation of these grounds, instances of meetings and proces^ons with 
dates were furnished illustrating the attenu^t to foment trouble amongst workers, 
held the grounds wcie not \ague^^ 

3 Where in the grounds it stated that, with a \new to prejudice the rdations 
of India tilth the Portuguese Cio\ eminent and al^ the security of India, the detenu 
was carrying on espionage with the financial help gi\en by the Portuguese authonUes in 
Goa, collecting intelligence about the soainty ariangements on the border, held, the 
grounds were not vague by reason of the details of the financial aid or the length of 
thejperiod for inhich the detenu was carrving on his activities not having been given, 
particularly because, having regard to the nature of the actiMties and the strained 
relations between India and Goa, it against the public interest to disclose further 
particulfira^^ 


What u an irrelevant’ ground. 

1. A qrounil i<! irrelevant if U is not relev.int to an) of the circum- 
htance? uitcier winich preventive <lctPnlion can be made tinder s 3 of the P. 
D. Act, read witli Ust I, Entiy 9 and List HI, Entry 3,** 
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2. Where the contention is that any of the grounds of detention i$ 
irrdevant or vague, Ihe grounds must be read as a whole to see whether it 
is rdevant. If its relevancy aippears upon a reading of all the grounds 
togetlier, the detention order would not be vitiated.**- 


Wben one of several groands is irrelet^t or vagne. 

1. The constitutional requireiiiait of cl. (5) must be satisfied in respect 
of each one of the grounds communicated to the detenu, subject, of course, 
to the claim of privilege under cl. (6).®^*** 

2. Thus, 

If any of the grounds or reasons that led to the satisfaction be ‘irrele- 
vanf, the detention would be invalid even if there aie other rele\ant grounds, 
because it can ne.cr be certain to what extent the bad reasons operated 
on the authority or whether the detention order woultl have been made at 
all if onl> one or two good lea&ons had been before them.*®-* 

3. On this ix)int, there i.s no <lislinction betweai ‘irrelevant’ and ’vague’ 
grounds.*®-*® 

4. The above rule will not, however, apply where the rejected grounds 
are of a minor and unessential iwture so that it nuiy he reasonably stateii 
that they might not liave affected the subjective .satisfaction of the detaining 
authority,* or where the vagueness has b«n removed b\ a subsequent com- 
munication, in lime, so as to satisf) tire requirement of ‘earlie.st opportunity.*® 

of suppl 3 ang vague grounds. 

1. When the grounds supplied to the petitioner at the time of the 
order are so \agiie (apart from questions of technical defects'! as to prevent 
the detenu from making a representation, the constitutional right of the detenu 
to make a repre'-eniation at “the earliest oi>iK/rtunity” [Art. 22 (5)J is 
infringed and this renders the detention order void ah j’nih’o* 

2. Rut, where the detenu has already made a detailcil representation 
to the Advi.sorv Hoard, it is not open to him to contend before the Court 
that the grounds were so sague tliat representation was not possible.* 

Suspenskm the rights uiid«r Art. 22(5)« — See under Art. 359, 

post. 

CL (6): Discretion of authority not to disclose fticts. 

1. While it is obligator} uiion the authority to <lisclose all the 'ground^, 
the detaining autliority has been given an ab>K>lute discretion to withhold 
facts which it would be against the public interest to disclose, according to 
the opinion of such authority.* 

2. The Court has no power** to impose its opinion as to whether it is 
against the publit interest or not to disclose any particular fact or facts. 
Once the authority refu.ses to disclose any fact or farts in the ‘public interest', 


22 

23. 

24. 

25. 
1 . 
2 


S^mrao y. D M. Tkana, (19S2) S.C.R. 683 {695)'. (l96a-«4) C.C 314. 
NmeOt V. State of W. B., A. 1959 SC. 1335 {1341). 

(1962-54) CjC. 317: A. 

ItS? sc, 318. 

Dgarka v. ^ate oj f. A R., (1966) S.CR. 9M. 

V. State of V. P., (1964) S.CR 418: (I982-S4) CC. 321. 

^ HiiwiW V. Unhn of 

^StMany. of%>i«nAad, A. VSBSt B^. lift. 


4ik FtnwfMMS V, wtim of Itdm, 


SC lift. 



saoftTttK ooNs'ntTxmoN o» inoia 


jlrl. tt.3 


im 


the Court shall have no power to declare that it was not against the public 

interest to disclose tliose facts.* 

• 

"'‘Art 22 (6) gives a right to the detaining authority not to disclose such lacts^ 
but from that it does not follow that what is not stated or considered to be withheld 
on that ground must be disclosed fnd if not disclosed, there is a breach of a funda- 
mental right. A wide latitude is left to the authorities in the matter of disclosure*'.® 

^I'he Court can interfere not on the ground that what has tjeen with- 
held should have been disclosed, but on the ground that wdiat has been 
stated is insufficient for making a representation.* 

3. Nor should it be supposed that ^iiicc cl. (6) permits die with- 
holding of facts which considered not desirable to be disclo^e<l in the 
public interests, — ^the aulhorilies arc bound to disclose all other facts save 
those wliich are so withheld under c. <6). As has been already explained 
(p. 165, ante], the sole test for determining the sufficiency of the facts 
disclftsed is tlic sulfkicnc) for gi\ing an cjpportunily to make represen- 
tation.*^ 

4. W hile it is correct to say that the decision that further particulars 
cannot be ftirnished to the detenu uiilioiit prejudice to the public interest 
must be taken by (he detaining aiUhority at the time uhen the grounds are 
furnidied, there i> no of^ligation on his part to communicate to the detenu 
that such a d^^'iMon lias been taken, nnle'^s the detenu, feeling the grounds 
to be ^ag!te, ;isks for further particulars^ 

Cl. (7): Power of PartiamenL 

In exercise of the ]n\\er confer ted by the present cUnise, Parliament 
has oiiai tod tiie T’ '\t.ilne IVteniion Act, 1950® 

It i^ to le noted however, that after the amctKlment of s. 12 in 1951, 
there is Uf) legi^^lation niidcr Cl (7t (ai. 'blic rc'^ult is that under no 
circumstancf''^ can the lent <!et.nn a per-on for more than 3 months 

without (obtaining the opinion of an Advisory Roardd 


Rijht afjain^l erploitation 


23. (1) Traffic in human beings and hi gar and other similar forms 

Prohibition of trafiir forced labour are prohibited and any contra- 
in human brings and vention of this provision shall be an offence 
forced labour. punishable in accordance with law. 

^(2) Nothing in this article shall prevent the State from imposing 
compulsory service for public uurposes, and in imposing such service 
the State shall not make any discrimination on grounds only of religion^ 
race» caste or class or ^ny of them. 

Art 23: Prohibition of traffic in human beings. 

Thi^ Article prijhibit'' traffic in htunan beings c»m! all 6 of forced 
but authori'^o^ the State to imio-e covpvKory ser\ice for 'public 
1 uqxj cs*. 

CL (1): Traffic in human beings' ub\i(msly, includes traffic in 
women and children.* A I.iw tt)r the snpprc^si(M-s of such traffic would be 


5. State d/ Bmlf^ v. Atmatam, (1951) SCdt. 167, „ ^ 

6. Fot text of ffiis Art case-law, ^ee the Author's 'Act, Rules & Orders 
under tibie Constitution,' Bonk L pp 60 et seq. 

7. Madtm v. Stale. A, 1962 Cal 119 

ft Xaj BakMiaf v. Legal Jfymmbrancer, A 1963 Osl, S22. 
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valid by reascNt of th* preset Article even though it may restrict the freedom 
of business and profession guaranteed by Art. 19 (1) (g).* 

Begar means 'labour or service exacteti by Government or a person 
in power without giifing remuneration for 

Torced Laboari. 

1. There is no beg;ar or force<l labour within the inhibition of Art. 
23 where the Petitioners had voluntarily agreed to <lo extra work by entering 
into a contract for additional remuneration and otlier benefits.^' 

2. But where a contract for personal service is enforceable under a 
penal lau\ it is within the prohibition of this Article,** The result is the 
same where the penalty for default in rendering the service is founded on 
custom or administrative fiat.** 

3. But a law which prohibits a person from refusing to render personal 
service to another merely on the ground that he belongs to a Scheduled Caste 
dow not subject the former to ‘forced labour’.'* Nor is a law which prohibits 
strikes in essential services within the prohibition of the article.*'* 

CL (2): 'Public Purposes'. 

1. The expression ‘public purposes’ is wi»le enough lo include not only 
militarj' and police ser\ices*® but also other .social purposes. Thus, there 
will be no contravention of Art. 23— 

(/) To compel a cultivator to carry footlgrains to the Government 
godown, without remuneration for such labour, in a scheme of procurement 
of foodgrains as an essential commodity for the community.'® 

(if) To compel a Government seront to continue in sercice even after 
the age of superannuation, pending the conclusion of a departmcnUl inquiry, 
which would be valid under this Clause,*' 


2A, No child bdow the age of fourteen years shall be employed 
fVohibitim of mploy- to work in any hictory or nune or engaged in 
m^oft^ldren in fac- hazardous empk^ent 


Right to Freedom of Religion. 


2S. (1) Subject to pcblic ord^, morality and health and to the 
Freedom of cmisciencc <>ther provisions of tlds Part, all persons are 
1^ free profession, prac- equally entitled to fr e e d om of consciencoi and 
tire propagation <rf the right freely to inrrtfess, practise and propa* 
***®*“‘ gate religion. 


, (2) Nothing in tins artide shall affect the operatum of any exist* 

mg law or prevent the State from making any law — 

(a) legating or restricting eny economic, financial, pditical or 
activity which may be assodated wiA 
rengiotts practice; 


9. 

10 . 

11 . 

12 . 

13. 

14 

15. 

16. 
17. 


S*«SM V. State ef M. P.. A. 1969 AD. 57. 

y. Mfttat, A. 1962 Bom. S3 167). 

OmOw V. Vmon ef Mia, A. 1962 Cal, 494 
Ifafar V. Mntkukeya, A. 1962 Ker. 138 
4 We V. Stefs d RajMkan, A. 1966 Ka). 184 
»ejs V. BmwerL A. 1951 AD. 615. 

y- A, W56 Oa. 365 1372). 

^ A PXt 114 (119). 
r. Sme if Pm^, A }9$4 SXX 72 <1«). 
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(b) providiiic for «odal^ wotfuro and roform or tlia tiunowiag 
open of Hindu religiow iastitnliMis of a paMip character 
to all daMea and •ec ti o m of Hindus. 

Bxplamtion /. — The wearing and carrying of kirpans shall be deemed 
lb be indnded in the professijon of the Sikh religion. 

Uxplanation II . — In sab>clattse (h) of clause (2), the reference to 
Hindus shall be construed as includi^ a referaice to persons professtttg 
the Sikhf Jaina or Buddhist religion, a^ the reference to Hindu religioas 
institutions shall be construed accordinirly. 

Art. 2S: Freedom of consdence and religion. 

This Article guarantees that a citizen shall liave tlie freedom of con- 
science and shall have the right to profess, practise and propagate religion, 
subject to restrictions imposed by the State, on the following grounds^ 
(i) j^ublic order, morality and health; (u) oilier ]>rovisions of the Constitu- 
tion; («i) regulation of non-religious activity associated with religious prac- 
tice; (iv) social welfare and reform; (r) throwing open of Hindu religious 
institutions of a public character to all classes of Hindus. 

Subject to the restriction wliich this Article impose.'., every person has 
Si fundamental right under our Constitution not merely to entertain such 
religious belief as*may be approved of by his judgment or conscience but 
to exhibit hij lit lief and ideas in such ovcit acts as are enjoineil or sanctioned 
by his religion and further to i roiwgate his religious \icws for the edification 
of others.^’a 


CL (1): Subj^ to public order, morality or health’. 

1. The frcerk*m of religion is .subject to the interest of public order so 
that it would not authorii^e the outrage of the religious feelings of another 
class, with a delilierate intent.** 

2. These words sas'c the jaiwer of a competent Legislature to prohibit 
deleterious practices, such as the sacriticc of human beings in the name of 
religion.’* 


’Subject to the other provisions of this Part’. 

1. The freedom guaranteed by Cl. ( 1 1 I-' subject to the power con- 
ferred ujion the Stale by cl. (b) of this Article.*'' 

2. Since the freetlom guaranteed by this Article is subject to the 
other provisions of Part HI, this Article does not exempt religious property 
from*the power of eminent domain conferred by Art. 31 (2>.** 


’All persons*. 

The freedom of religion conferred bv the present Article is not cotrfined 
to citizens of India but extends to all ‘per.sons’. including aliens,®* and indivi- 
duals exercising their rights indiv i<lually or through in.'ttituti< ns.“ 

Hence, the head of a religious institution can contplain of the infringe- 
ment of the right cmtferreil by this Article.*® 


17s. Xatilifl V. State of Bombay. (1964) S.C.R. 1065: (1952^4) 2 C.C. 324 (527): 
A. 1964 SC. 3% 

18. Cf. Bamn Lot v. State of U. P., A. 1957 S.C. 620. 

19. Sttifuddin V. State of Bombav, A. 

lo. VeHttataramoHa v. State of Mysore. A. 19M SC. ^5 

21. Steryapabmtfi v. State of <» ev' lat 

22. C'miiar.. H, Jt. B. v. lakshmiiulra, (1964) S.CR. 1006; (19^-64) 2 CC. 191. 

23. tiamm., H. K. S. v, £a*»*Ndmfra, (19^-54) 2 CC. 191: (1964) S.CR. 1006. 
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To profcM andproetw^. 

Freedom of conscience would be meaningless unless it w'ere supple- 
mented by the freedom of unhampered expression of spiritual conviction 
in v^ord and action. Matters of conscience come in contact with the State 
only when they become articulate. While freedom of 'profession' means 
the right of the belie\er to state his creed' in public, freedom of practice 
means his right to give it ex]>ression in forms of [private and public worship.** 

From thi.s right would follow the right to take out a religious procession, 
subject to restrictions imi*osed in the interests of prcccnting a breach of 
tlie peace or obstruction of tlie thoroughfare.** 

*ReUgion’. 

1. Arts. 25 and 26 guarantee the tight to practise and propagate not 
only matters of faith or belief but abo all tliose rituals and observances which 
are regarded as integral parts of a religion by the followers of a doctrine.** 

2. Of course, religion ic a matter of faith but is not necessarily 

thristic and there are well-known religions in India like Budtlhism and 
Jainism which do not believe m Cotl. On the other hand, thougli a religion 
undoubteilly has its basi« in a s)steni of beliefs or doctrines which are 
regardeil b\ those who profess tiiat religion as conducive to their spiritual 
well-being, it would not be conetl to .sav that icligion is nothing else but a 
doctrine of belief.** ‘ 

*A reliipon iray not only lay down a code of etlnral rules for its followers to 
accept, it mi^t prescribe ntuals and obsejvaftccs, aitmontes and modtt of uonhip 
which art regarded at mtegral parts of religtou, and these forms and observances might 
‘extend even to matters of food and dress *•* 

“Religious pact'ces or performamc'. of acts in pirsuance of religious belief are as 
much a part of religion as faith or belief in particular doctnnes”.** 

3. What constitutes the essential pirt of a religion is iritraiily to be 
ascertained with reference to the do tnius of th.il icligion itself.** 

On the other hand — 

fa) The .sacrihee of a eow is not an ohlig.ituiy overt act enjoineil by 
the Muslim religion.*”' 

(b) The right to elect members to a Committee foi the administration 
of Gunidwara pnmerty cannot lie said to he a matter of religion for the 
Sikhs.*-’* 

(c) A power given to the Hoaid of Religious Trusts to modify the 
Budget relating to a trust or to cive directions to the trustee, in or^cr to 
carry oxtt the "wishes of the founder 'f the trii^t tin so far as it is not 
repugnant to the law gov'eming such trusts) cannot be said to lie an inter- 
ference with the freedom of due observance of religious practices in the 
math or temple concerned.’* 

(d) Marrying a second wife during the lifetime of the first wife cannot 
be said to be an integral ■part of tlic .Hindu** or Muslim’* religion. 

(e) There is nothing in the Muslim religion prohMdting photograph.s of 
women to be taken for electoral ptiriwse-*.’* 

24 Smiqiv State of V.P. A. 1964 AH. 7561 Mamur v. 2<mm. A. 1«S6 PX:. ». 
25. Quarerhi v. State of Brhar, (19S9) SC.R 629. 

1-12. Saru;* v. 5Ve of Punjab, A. 1959 S.C »i0 (866). 

13- Moti Da$ V, Sahi, A. 1969 S.C, 942 (949) 

14. Ramprami v, StiUe of U. P., A, 1967 All. 411. 

16. BaOmldia Akha, (1967) AL.J. 300 

in, Ifirnm fhiff mtaral O0keT. A. 1961 Cal. m 
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CL (2) (a): Scope of State regolation. 

1. What sub-d. (a) of cl. (2) contemplates is not State regulation of 
the reliffious practices as stick which are protected unless they run counter 
to public health or morality but of activities, wliich are really of an economic, 
coinmercial or political chaiacter though they are associated with religious 
piactices.*'^ 

2. Kor the application of the present suh clause, therefore, it is 
necessary to cla^^sify itligious prav'ticcs into stidi as are essentially of a 
religious character and those which arc not'** Onl) tho^^c practices are 
piotected by Art. 26(b) which are regarded by the rdujion in question as 
its e^sential and integral pait.^® Whether a religions j^nictice is an essential 
part of a religion i> an (Abjeclixe <|ueMion to be detei mined by the Court; 
the view of the religious denomination itself is not final.*'* 

Cl. (2) (b): Social Reform. 

‘Social reform* means era<lic.ilion of practices or dogmas which 
Mand in the way of the country’s progress as a "hfile hvt do not form the 
essence of religion Thus, the State may iirohihit bigamy amongst the 
I J Indus because the need of haxing a natural son by marrying a second wife 
on the failure of the first wife to get a ‘‘on va- not of the essence of Hindu 
religious belief, as, the iiurpHise might be 5er\c<l hv taking an adopted 

J'roluhilion of vleh'terious practices such .is the ‘Suttee* or the sxstem 
of ‘Ihwada'i* is aho ju'-tified by the piesent clause,*'* 

2. It has, liowcxer, been held bv a inajorily of the Siqrcine Court** 
that llie banning of ommunl^alion which is made solely on religious 
grounds cannot be considereil to pro note welfare and '-octal refonn because 
it is ,i light btionging to a religious denomination under Art. 26fb) ; but 
P may be «•(> wlure llio liv\ bai cxi onmiunicalioii on non lehgions grounds, 
eg, foi tlio breacli of -oi.ic obrujxious -ocial ruh* or practice,** or as a 
I unishment for a crime jmiii^haMc undei the law of the lain! 

3 In short, llie ey.]>rcssu;n ‘MKial welfare and reform* does not enable 
the Legislature to ’reform' a icligion out r>f cxi'-lence or iilentity, Ii does 
not extend to the ImnIi and essential practice of religion,*^ which is guaranteed 
ly Art 25(1) itsdf*^ 

'Throwing open of Hindu religious institutions. 

I The right conferred by this clause is not of an absolute character. 
It is a right of every member of the Hindu public to enter into a public 
temple for worship Tt floes not, however, mean that such temple must be 
kept open at all hours ct that ans member of the Hindu public must be 

allowed to jerfotm those ^ entices which are open only to those specially’* 

initiatcfl, according to the ceremonial law governing the temple.*® 

2. Art 25 (2> (b') must be read along with Art. 26 without 
tendering the latter nugatory.*® 

mm V. state d BaiVhaw (195^4) SCR. 1056 A. 1954 SC 388 

». SaHuddin v. State of Bambav, A. 1982 S.C 853 (S64) 

l9 Durtlah C\?mmitiee v. iFfia^saiff, A. 1961 SC 1402 (14J5), 

20. Srinivas V, Saiasteathi, A. 1952 Mad 193 (/.9(S). 

21. Ram Pia$nd.y. State d 17. F., A 1961 All. 334. , ^ ^ . 

22. Sai^din v State o/ Bomb/rv, A. 1962 SC. 853 (870L reversing Saifuddm 
V. TayebfL A. 1963 Bom. 1®. 

23 . !bid.r p. m. 

24 . IHd^ t>p. SrSS. 

IS. VanMatirndna v, $tat$ af Myturre, (1908) S,C.R 895: A, 19®# S.C 2S5. 
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3. Th6 present clause applies only to institutions of a ‘public’ chara^er, 
which, however, include temples founded for the beneht of particular sections 
of tlie Hindus, as referred to in Art. 26. Hence, though under Art. 26 (h) 
the trustees of a Hindu denominational temple would be entitled to exclude 
people of other sections according to the cerentonial law of that temple, the 
State may override tliat right by enacting a* law under the present clause, — ^in 
which case any member of the Hindu public would have a right to enter the 
temple for worship.*® 

Exf^anation I specially guarantees the right of a Sikh to carry a 
'kirpan' as a part of the profession of his religion. But neither the Sikh 
religion nor Art. 25 entitles a Sikh to possess without licence, more than 
one kirpan or sword,® * 

Explanation II expands the coimotation of the word ‘Hindu’ to include 
Sikhs, Jains or Buddhists, for tlie purposes of Art. 25(2) (b), but that expan- 
sion will not apply to any other provision of the Constitution.* 

26 . Svfbject to pidUUc order, morality and health, every rdigioua 
Freedom to manage datonunation or any aection thereof shall have 

rriigious affairs. the right — 

(a) to estahlish and maintain institutions for religiotts and 
charitable purposes; , 

(h) to manage its own affairs in matters of religimi,' 

fcj to own and acquire movable and immovable property; and 

(d) to administer such property in accordance with law. 

Art. 26 : Rights of religious denomination. 

1. This Article guarantees certain rights to every religious ileno- 
raination, subject to ‘public order, morality and health', and the rights are 
capable of being enforced by or on behalf of a denomination.® 

2. The word “denomination”, has been dchncil to mean “a collection 
of indtiiduals da.sstal together under the same name; a religious sect or 
body having a common faith and organisation and designated by a distinctive 
name”.’*® The Article contemplates not only a religious lienomination but 
also a section thereof ; hence, a Math is religious denomination within the 
meaning of Art. 26.*® Similar is the Gow’da Saraswat Brahmin Community ; 
followers of the Zoroastrian reli|^on. 

CL (a): to estahUsh and maintmn rdigious instituttons: 

The words ‘establish’ and ‘maintaio’ must be read conjunctively^ The 
right to maintain would no doubt include the right to administer such institu- 
tion. But that right will ari.se only where the institution has been established 
or brought into existence by the religious denomination which claims that 
right.*® 

CL (b): Right to manage own affairs in matters of rriigkm. 

1, This clause guarantees to e^ch religious denomination the right to 
manage its domestic affairs in matters which are concernal with religion 

1 R. V Dkyan Singh, A. 1951 AM. S3, 

2. Punfabrao v Meshram, A. 1965 SC. 1179 {J184). 

3. Dtvaraja v. State of Madras, A. 1963 Mad. 149. 

3a. Cmmr,, H. K. E. v. Ukskmindra. (1952-54) 2 C.C. 191 (m) : (1964) 
SCR. 1006.^ 

4. Smfkidin V. Stetr of Bombay, A 1962 SC. 853 (869; 873| BTS). 

4a. Atm V. ififim of India, A^966 SC 662 (6^4). 
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and the State cannot interfere in these affairs unless the denomination so 
exercises its right as to interfere with ‘public order, morality or health.’ 
Another limitation upon the right under Art. 26 (b) is that it is subject 
to Arts. 17,* 25(2) (b).® Besides these; there are no other limitations 
imposed by the Const ilution. Hence, a right of a religious denomination 
under Art. 26(b), e.g., to excommunicate a member on religions grounds, 
cannot be taken away or restricted on the ground that it would affect the 
ctt/il rights of such member,® inclu<ling the right of lieneficial use or enjoy- 
ment of the denominational property.® 

2. While the right to administer jiroperty under cl. (d) is suljject to 
r^fulation by law. the right to manage religious affairs un<ler cl. (b) cannot 
be regulated by the I^egislature® except on the ground of ‘public order, 
morality or health’ ;® or to etiforce the purpo.'.es of the trust itself.^ 

3. This right of management includes — 

(<?) complete autonomy to «lecide what rites and observances are essen- 
tial according to its religion, though the secular aspects, e g , the scale of 
expenses to foe incurred in connection with such ob'-ervances, may be regu- 
lated by the competent legislature;® 

(h) the right to spend the trust proiwrty or its income for religion and 
religious ptirjw.ses and objects in<licated by the founder or established by 
usage oblaini»v' "n a fiarticular institution. To divert the trust property 
or funds to other puiposes, although the original objects of the founder ran 
still be carried out, is ,in unwarrantable encroachment upon the tight guaran- 
teed to a religious institution by thi*. clause,® even though such other pur- 
poses are ‘charitable’,® 

But there is no Ciuitravention of cl Cbl where the kw seeks to imple- 
ment the i)urj)oses of the trust itself and to prevent mismamigement and 
waste In- the trustee.' 


of religion*. 

]. “Religion”, in this context is not confined to religious belief but 
includes the practices which are regarded by the community as part of its 
religion.®,"’ f'-ee p. 172, a«tc| and imy extend even to matters of food 
and dress.” 


2. Each religious denomin.''tion or organisation enjovs complete 
autonomy in the matter of <leciviing as to what rites and ceremonies are 
essential according t«) the tenets of the religion thev hold.® But the Court 
has tlie right to dclemiine whether a i»articiilar rife or observance is regarded 
as e.s.sential by the tenets of a particular religion.',’® Thus, — 

3. The following have been held not tt» be essential to the relevant 
religions ; 

(j) The sacrifice of a cow, in relation to the Muslim religion.® 

(ii) The mode of repre'cnlation to the Boani for management of a 
Sikh Gtirudwara" even thoueh the right of the SiKh community to be rc- 
prescnteil on the Ttoard may In*.® 


5. Venkateraman V. State of Mysore. A. 1968 SC. 255; (19681 SC.R. 895, 

6. Sarufi Siagk v State of Pmfah, A. 19S9 S.C. 860. 

7. Mott Das V. Sahi, A. 1969 S.C. 942 19.W). 

A gatihl V. State of Bombay, (1964) S.CR. 1056; (1962-54) CC. 324 (330) 
A. 1954 S.C. 388 

9. gam V. State ai Orma, A. 1969 Orisn 5 flit). 
to. GaaisMUIfi V. State »f gaiasthm A. 1963 SC m 

11. tf. g, S. V, Lak$hmk4ra, A. 1964 SC. 282. 

12. aum CattmMee v. HsMah, A. 1961 &C 1402 (WS), 
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Where the Board conaists exdusively of Sikh members, fact that 
the electorate for electing sucIj members included certmn noii-Sikh mem^s 
is far too remote and indirect to constitute an infringement of Uic right 
guaranteed by Art. 36 (b). 

4. On the other hand — 

(*) According to the ceremonial law relating to temples, the persons 
Mho are entitled to enter into them for M-orship,'* where they are cntitl^ 
to stand,‘® the hours when tlie public are to be adnjitteil, how the worship 
i>> to l>e conducted, ’■* are all juatters* of religion. 

(h) Though excomjnunicati^n on non-religious ground.s cannot be 
claimed as a right flowing from Art. 26(b), it may uphold excommunication 
on religious grounds where it is regarded as a part of the religious tenets 
of the commimity, e.g., such jHjwcr belonging to the Dai of the Dawoodi 
Bohra community.^' 


O. (c) : to own property. 

Under this clause every religious denomination has the right to own 
and acquire propt'rty but it iloe*. not prewnt prof erty belonging to a religious 
Itody' Irom being acquired by authority of law.** 


CL (d)t Right to administer property. 

1. Under the present clause, a religious ileuuniination is entitled to 
own, acquire and to administer the proiwrty, for the inirpoxes to which 
it v\as dedicated,**' but only in accordance with law. I'his means that 
the State can regulate the administration of trust i>roi)ertics by means of 
law \alidh enacted, but here again, it is the religious denomination itself 
which has been gi\en the right to administer its propeity in accot dance 
with any law \ Inch the State may validly impose. A law which takes 
away the right of .a<lministr<ition altogether from the religious denomina- 
tion and \e‘-ts it in any other or secular authority, would amount to violation 
of the right \ hioh is guaranteed by' Art. 26 (d) of the Constitution.**,’® 

2 Regulation by the State, again, cannot interfere with things which 
are essentially religious.** 

to) A tcligion is not merely an oj inion, doctrine or lielief. It has 
its outward expre-sions in a. t' as well. KeligioU" practices or jHirform- 
ances of act-' ui fuisuaiice of religious belief are 'is much part of religion as 
faith or belief m parlu ulai doctrines. No out'-iilc authority has any right 
to sac that religious rilcN and ceieinonies to he performed at certain times 
and in a faitickir m, inner are not e*sentiat pait^- of religion and it is not 
oiAin to the 'Citilar aulliority of the State to re'^trict or prohibit them in any 
manner they lil e under the guise of ailmini'tering the tnist estate. The scale 
of exiteiise. to ’ e inclined in connection with tliese religious observances may 
and is a mretter of admini'-tration of property belonging to a religious 
institution, and if the expenses on these are likely to deplete the endowed 
properties or affect the stability pf the insbtution, proper control can be 
exercised by State agencies as the law prorides. This is the measure of 
protection afforded by .**trt:. 26 (b) of the Constitution. *• 

(b) Nor is the State competent to make a law within the meaning of 
Art. 26 which provides for the diversion of lh« denominational property 


13 . dumeshi v. S/arfr of Bihar, A 1958 S.C 731. 

14. &ttytdat r. State of V. P., (19^) $.CR. 1058; (196B*4) 2 308 (4W. 

18. So&dfa V, State of A 1982 sEws S&4). 

18, V. 8we of BoaA^y, Z C,C 80L m 
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for the use of persons who have been excluded from the denomination on 
grounds of religion.^* 

at. (c)*(d). 

1. These clauses do not cf:eate rights in an} denonjination vihich it 
never had. I'liey merely safeguard and guarantee the continuance of rights 
which such denomination h<id. If the right to administer properties never 
vested in \hv dcnoininalion or had been \alidly surrendered by it or has other- 
wise been effectively and irretrievably lost to it, these clauses cannot be 
successfully invoked.^^ 

In other vords, even \\hore a rcitaiii religious institution was cstablishe<l 
by a minority conununity. it mas lose the riqht lu administer it> property 
in certain circumstance'^.^" 

Thus, if the tciin. of the cmkiwmcnt, or where the terms are not avail- 
able, the hislon uf the eiidosv iiicni * leariv «^ho ' s th it the management of 
the properties wa ah av- in the hands of the officers appointetl by and 
ansvserable to the J^tale, the denorniiation Cunnol he heard lu i>ay tliat it 
has acquired the right of leanaTOnent iindei Art 2(>{Ct i ch 

2. The riclit under il (d) cannot be claimed where the religious 
denomination did not o'n the pioherU at the commencement of the 
Constitution.^* 

Pleading. 

This Ami le cr»nno< he invoked iirde’''S the Petitioner claims the property 
in (jiiestion on ht ha* oi a denomination and that denominalioii is specified 
in the [deadiii. 

27. No person shall be compelled to pay any taxes, the proceeds 
of which are specifically appropriated in pajntnent 
expenses for the promotion or maintenance 
any partinilar religion f^^rticular religion or rehgious denonuna- 

tion. 

Art. 27: No taxation for of religion. 

1. What is foriiddfii Iw the Article i^- the ^j^eufic appropriation of 
the proceerl- of an^ t»x m payment ot iX|KMi>es foi the promotion or main- 
tenante of rmv pini<ulnr i<*hgio«* -ieiKy ‘inithin The reason underlying 
lliih I wvision is oh\u)’w Ours being i secular i^tate rmd there being free- 
dom of religion g*McnteuI lo tlie Cf*nsiitntion. both to in«li\idual5 and 
to groups, it is against llv^ p<»hcv of the (\nistitu(ion to pu out of public 
funds anv nu»nev for the promotion oi maniten:*n e of any [larticular religion 
or religious denominationsd^n 

2. Tt does not pmhibii »hr le ' ol a ‘fee’ for the defraying of expenses 
of the State for regulating the ‘*ecnlar admini^liation of religious institu- 
tions. Art. 27 is not attracted tti sinh a ca-^e a** theic i'^ no question of 
favouring any particular religwin ot religious denomination, by such im- 

17, Duftah Committee v Hussain, A. 1962 SC 1402 {1416). 

18 Azees v. UnhfJ of Mia. A 1968 SC (>62 ( 670). 

Bifa Kishore v. State of Omta. A 1964 SC 1501 (1510). 

I9s. Cmmt. a, JR. B v. Lak^hmMfa. (1954) S.CR, 1005. 

A). MoH th$ V. Saki, A, 1959 S,C 942 (95(7). 
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18. (1) No rdigkms iattraetion slaH bo providM fai oay 

tionol iiutitation wbolljr maintMaod oat of Stale 

Freedom as to attend- funds. 

^ at rdigious instnjc- (2) Nothing in dauae (1) shaH apfdy to an 

imeihitinns tho Stoto but bat been eetaUulM under any 

endomnoit or trust wUch requires that r^> 
fious instruction shall be imiiarted in such institution. 


(3) No person attending any educationel institution recognised by 
the State or receiving aid out of State funds shall be requir^ to ti^ 
part in any rdipous instruction that may be imparted in such usstitution 
or to attend any religious wwship that may be conducted in such insti* 
tutkm or in any premises attached thereto unless such person or, if 
sudi person is a mmor, his guardian has given his consent thmreto. 


'Religious instruction*. 

What is prohibited is religiou's, not moral etlucation dissociated from 
any denominational doctrines.^* 


Cultural and Educational Rights 

29. (1) Any section of the citizens residing* in the territory of 
_ ^ ^ India or any part thereof having a distinct 

of liuiguage, script or culture of its own shall have 

the right to conserve the same. 

(2) No citizen shall be denied admission into any educational 
institution maintained by the State or receiving aid out of State funds 
on grounds only of religion, race, caste, language or any of them. 

CL (1): Protection of cultural right of minorities. 

1. This clause means that if there is a ‘cultural’ minority which wants 
to pre^ien'c its language, script and culture, the State shall not impf)se upon 
h any other culture which nw} be' local or otherwise 

2. Where a law passed by a State Legislature extends to the whole 
of the State, the ‘minority’ must be determined with reference to the popula- 
tion of the entire State ** 

3. A minority community can efFectivelv conserve its language etc. 
only through educational institutions The right to establish and maintain 
educational institutions of its choice is a necessary citncomitant of the right 
conferreil by il fl). This right is, however, subject to the limitation in 
d. (2), if such institution receives Slate aid.** 

4. The right to conserve the language includes the right to agitate 
for the protection of that language, including political agitation ** 

5. The right conferred by Cl. ( 1 ) is an absolute right and cannot be 
subjected to reasonable restriction- like the rights enumerated in Art. 19 
f 1). ^ Hence, political agitation to conserve the language of a section of 
the citizens cannot be made a ‘corrupt practice' within the meaning of s. 
123(3) of the Repre<entation of the People Act.®* 

Object of CL (2). 

1. This clause is a counterpart of the equality clauses of Art, 15. 
There should be no discrimination against any citizen on the ground of 


21. NmbadrilMi v. State of Madrtfil. A. 19S4 Mad. 385^ 

^ Kenb Edneathw B3i m r^, 19S3 SC. m 

23. Jatiev V. Pratap Sktfk, A 1962 SC W3 (JW>, 
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religion, etc., in the matter of admission into any educational institution 
maintained or aided by the State. 

2. While cl. (1) protects the rights of a section of the citizens, the 
right conferred by cl. (2) is an individual right given to the citizen as 
sudi and not as a member of any community. The present clause gives 
an aggrieved person, who has bden denied admission on the ground of his 
religion etc., a remedy even though other inemt>erR of his religion, etc., 
have been admitted. If a citizen N\ho seeks admission into any such ^uca- 
tiotial iustilulions has not die requisite academic qualifications an<l is denied 
admission on that ground, he certainly cannot be heard to complain of an 
infrarlion of his fundamental right under Art. 2^i(2). But, on the other 
hand, if he has the academic <iuaUfications but is refused admission only{ 
on grounds of religion, race, caste, language or any of them, then there 
is a clear braach of his fundamental right under the present clause.*^ 

3. This clause offers protection to all citizens, whether they belong to 
majority or minority groups.*^ 

^Only of refigion, raee^ caste, language*. 

1. These words show that llie educational institutions* coming wdthin 
this clause are not debarred from imi»osing conditions or limitations other 
than those si>ecifu\l, such as pievious training. i»li\sical fitness, vaccination, 
rlisvSociation from injurious aSMJciaiion> and the like. TlTus, the reservation 
of certain seat- a Medical institution for students who have passed the 
Higher Secondar} Hxrmnnation is not hit by lliis Article/ 

2. Compaic'il ^\ith Art. 15(1), it appears that ‘sex and ‘place of birth’ 
are omilled from Art. 2^) (2). Hence, c^lucational institutions intended 
exclusnelj for men ' r vonien could be maintained b) the State without a 
violation of tlic Con rituiion/ Similarly, reservation of seats for residents 
of a [iarticular area has been upheld. 

3. 'I’hc Article does not take away tlic right of an institution to refuse 
admission or to expel' a student on the ground of indiscipline or the like, 
pro\ided the discretion ia not abused. 

Arts. 15 (1) and 29 (2). 

While Art. 15 (1) is a protection against discrimination generally. 
Art. 29 (2) protection against a particular •-i>ecies of wrong, namely, 

the dental of admission into educational institutions maintained or aid^ 
by llic Statc/"^ While Ait 15 ( 1 ) axailable against the State, Art. 29 (2) 
exten^ against the State or am body who denies the rig(ht conferred by it.** 

Arts. 15 (4) and 29 (2): Right of backward classes to adnusskm 
to edooatioiial inatitutiotis. 

1. Under Art. 15 f4), Uie State is entitled tc resene a minimum 
number of seats for members of the backward classes.' 


24, State of Madras V. Ckampakom, (1931) SCR. 525; (1950-51) CC. H83: 
(1951) S.CJ, 313. 

its. State 0f Bombay v. Bombay Edtication Society, (1955) 1 S,CR. 568: (1962-4) 

1. Na^eswata v. Principat, A. 19® AP. 212. 

2. Cy. Anjali v. State of W. Bmal, (1963) 56 C.W.N. 801 {82 J). ^ ^ 

3. Joseph V. State of Kerala, A. 1968 Ker. 33 (55) ; Sagar v. State of A. P., A 

19® AJP. 16S. ^ ^ 

4. Ranufsh v. B, B. IntemuidiaU Cdttege, A, 1953 Ak W. 

9. Ratku Xatmtlm v. State of A. P. K 1958 A.P. 129; Sudotson v. S^ofs of A. 

P., A. 1968 A.R 569 (571). 
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2. But a provision fixing a tiuuemtm number or percentage of seats 
for the members of the backward classes, which would prevent the boys be- 
longing to such classes from being admitted, even if they secure more than die 
si^ecined number of seats by their merit in tlie general competition, would 
offend against Art. 29 tZ),-* which guarantees a right to admission to all 
citizens, whether belonging to the backwat'd classes or not without being 
discriininateil against on grouiuls of religion, race, case etc. 

3. A proper way of reconciling tl»e provisions of Arts. 15 (4) and 
29 (2) would be to pool all the cainiwlatcs (backwanl class or otherwise) 
together and then guarantee minimum seats for those belonging to the 
backward classes. Thus, 

If tliere are 100 applicants, they would be arrange«l in order of merit 
on the results of a general competition ami if more' than the quota reserved 
for the backwanl classes (sa)‘, l5Cr) could be selected on merit alone, they 
would be so selected. 

H, however, out of those who succeed on merit, the mimher of backward 
candidates falls short of iS^f, the deficiency w'ouUl be filled up by selecting 
fon the basis of merit) from amongst the other backward camlidates down 
in the list, even though they seaire less nwrks than boys belonging to the 
other communities, who cannot be admitted.* 

But a candidate of the backw anl clas'>. who fails to secure a seat in the 
general competition and also to secure a rt-served seat f being in excess of 
the IS^f), has no fundamental right to adiiii.s'ion under cither Article.® 

Ehidcwardl classes.— Sec pp. 61-62, ante 

Arts. 29 (2) and 2S. 

Art. 29 (2) merely confers a right of adnii'>sion, upon e\er> citiren, 
into a State-aided educational institution. It does not confer upon those 
admitted any right to practise and their religion within the 

precincts of such in.stitutions.* 

30. (1) Ail minorities, whether based on religion or language, shall 
have the right to establish and administer 
Right of minorities to educational institutions of thrir chou^ 
establi^ and ai^inister (2) The State shall not, in granting aid to 
educatiimal institutions. educational institutions, discriminate against any 

educational institution on the ground that it is 
undor the management of a minority, whether based on religion or 
language. 

CL (1): Right of miiiorities to establish educational iastitutiOB*. 

I, Cl. ( 1 ) implies the right to h minority coniniunity to impart instruc- 
tion to the children of its ovn community in institutions run bj' it and in 
its own language and if such right is infringed, an institution nm by the 
community may seek relief for vioUtiun of the fundamental right.® 

2. Even though Hindi is the national language of India and Art. 351 
provides a sfiecial directive nr on the State to promote the spread of Hindi, 
neverthe!es.s, the object can»iot Ik* achieicfl by any means which contravenes 
the rights guaranteed by Art. 29 or 30.® 

6.’ Sanjib v. St. PauTs CeUrgr, A, 1957 CbL 524 

(1962-4) 2 CC. 336: A 1964 SC S6l. 
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3* The power of the State to determine the medium of instruction 
must yield to the fundamental right of a minority community to impart 
instruction in their own language.’ 

4. It confers two rights — (a) the right to establish an institution, (b) 
lire right to administer it.” 

ConditfOfit for the application of CL (1). 

1. In order to claim the benefit of Art. 30 flj, the community must 

show (a) that it is a religious or lingui.dic ininorily and {b) that the 
institution was established b)' it. Without satist>ing tb.ese two conditions, 
it cannot claim tlie guarantee*! right to admiiu'^tcr If the-'C two condi- 

tions arc satisfied, tlie right extends to the iiisLilulions establidicd prior to the 
Constitution as well as to ihose csfablishe»l after iis commciKen cut/ 

2. I'he right to eslubli*'h such institution must, of course, be sought 
to be exercised after the tonimeiKemenl of the Consiiuiiif^n.’* 

.5! On the other hand, if an educational in^^tilution has mU been 
established by a religious minority, the latter cannot claim the right to 
administer it even tliough, b\ some proces*-, it hiab U‘eu adniini'^lcring the 
institution beioie the Con>titntion.^*’ The vf.ords 'c-tablidird' and ‘a<Imini.s- 
lere^r ha\e to be read conjnncli\ely and if both ronditior.s ;ire not ]wsent, 
a law cannot be clicillenged as \ioiative of Ait. .^0 ( 1 

4. In a>c of neither of the two liglU-* ci^ming under cl. fl) is it 
nece''Sirv that the ediualional institution must be fur the benefit of the 
minonty community exclusively or that not a single member of a non- 
minority coinmuruty must be admitted into 

Ambit of the right conferred by CL (1). 

1. The key to the understanding of tlie meaning of the clause is the 

expiossioii ‘of tlictr own choic<’ and the content of (lie clause is as wide 

as the choice of tlie j>arltculnr cominiinitv iniy make it.” 

2. It follows thul in onler to (L.im tlu* liglil t»«nfeired h\ tlie clause 

It IS ru»t iii.H.'essarv tiiat l!ie cuiriculum o' the institution must be confined 
to the teathing of religion onb <;r of tlic language of the minority auumu- 
iiifv OTil>. 1'lien* U no l1mi^l^i»^n tin the subject fo be taught in such iu’Stitu- 
llon, and they are not <lei»arre<l from giving geneial education as v^ell in such 
inttilulion.’' 

3. Nor is it a nmdition for the protection of Art. 30 (1) that the 
majority of pupils belonging to the iu'-litiUion niuM belong to Uie religion 
of tl^e minority in qiiestion.^^ It is not ncce•^^^ary that the institution 
should bo cstahlidied 'for the benefit' of the particular religious minority.® 

Limits to the right under CL (1). 

1. Though apparently there is no limitation imiKised upon the right 
conferred by Art, (1), it does not follow that the right ’s absolute in 
the sense tliat the Slate shall have no right to regulate the .administration 
of the institutions C'tlaldislied by the minority conummities. fsome of the 
limitations are inherent in the right itself. Thus, tlie right to administer 
cannot obvioUvSly include the right to malailminister.® Thus, as a condition 

& Ref. on Kcr?ila Education Bill, A, 1938 S.C 966: ri9?i9) S.C.R. 995: Riv. Father 
V. Slate of Bihar. (1968) SC. fW,R 1/68. d. 13-9-68). 

9. Ramamkonia v. Gauhati Untf entity. A. 1951 Assam 163. 

10 Ai&es V. Union of India. A. 1968 SC. 662 (670). 

n. Patripni v, A. 1965 Ker. 75 (77). 

13. Depmfret V. State of Bihar, A 1962 Pat. 101 (107). 
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for grantixig aid or recognition to an institution coming under Art. 30 (1), 
the btate uiay mtpose retuotiable regulations tor tlie purpose of ensuring 
sanitation, competence ot teachers, maintenance of discipline^ and the like.* 
But the regulation cannot go to tlie extent of virtually annihilating the right 
guaranteed by Art, 30^1 ),• by introducing regulations which are not related 
to the interests ol Uie institution as an educational institution even thou^ 
they ma> be in tlie interests oi the general public.” 

2. Hence, even though there is no constitutional right to receive State 
aid outside Art. 337, if the State does in fact grant aid to educational 
institutions, it cannot impose such conditions upon tlie right to receive such 
aid as would virtually deprive the members ot a religious or linguistic 
community of their right imder Art. 30 t.!). It cannot he held tliat the 
ngiit under Art. 30 (.1) is available only so long as the community is in 
a position to run the institution with its own resources and that if they 
seek State aid, they must submit to any terms which the State may impose. 
While the State lias the right to impose reasonable conditions, it cannot 
impose such conditions as will substantially deprive the minority community 
of its rights guaranteed b> Art. 30 (1). Surrender of fundamental rights 
cannot be exacted as tty: price of ai<] doleil out by tlie State.* Thus, the 
State cannot prescribe that it an institution, including one entitled to protec- 
tion of Art. 30 (1>, seeks to receive State aid, it must submit to the condi- 
tion tliat tlie State may take over the managauent of ' the institution or 
acquit e it, under certain contlilion,--for such condition would completely 
destioy the right of the community to administer the institution.** 

3. Similarly, in the matter of tlie right to establish in relation to 
recognition of an institution by the State, though tliere is no constitutional 
or other right for an institution to receive State recognition and though 
the State is entitled to iniixise reasonable conditions for receiving State 
recognition, eg., as to the qualihcatious of teachers to be employed by tlie 
institution, the State cannot inspose conditions the acceptance of which 
would virtually deprive a minority community of tlieir right guaranteed 
by Art. 30 (1).” 

Where, therefore, the State regulations deb.vr scholars of unrecognised 
educational institutions from rei'eiving higlier education or for entering into 
the public services, the right to esublish an institution under Art. 30 (1) 
cannot be effectively exercised without obtaining State recognition. In sudi 
circumstances, the State cannot impose it as a condition pieccdent to State 
recognition that the institution must not receive any fees for tuition in the 
primary classes. For, if tliere Ls no prov ision in the State law or regulation 
as to how this financial loss is to be recouped, institutions solely or ipritj^rily 
dependent upon the fees charged in the primary classes cannot exist at 
all. Such a comHtion wouhl thus be void for contravention of Art. 30(1)’* 

13. Sidkrajbfkri v State of Gujarat, A. 1963 S.C 540. 

14. Ref. on the Kerala Education Bi3, A. 195S S.C. 956. (Venkatanuna Atyar J. 
ditsentint, hdd that no right to recognition is implied in Art 30 (1) 
that, accordingly, the State could impose any terms for recognition by the 
State, without violating Art 30 (1)). 

15. Ref. on the Kerala Education E^t, \ 1958 SC 968. [Accinrding to V(»katanuDa 
Aiyar J. (dissmiing), sudi a view would place the minority in a more 
lavouied poution ttm the majority CDOununities and would render Art 48 a 
dead tetter, for, while a prohibition to charge feet in the primary clatMes woo'd 
be void as regards in^itutions estdiiished by die miiiority communities, such 
a prohiUtkm would be valid as regtods those established by the majority com- 
munities and if such a prohitrition could not be enforced against iostitutioiis of 
minority conummities by way ett condition of SUte moognitkm or ^nte idd, 
there was no other way of introdudng free primary education in sra hnti- 
tudoos. As regards the arQpnent that mm pKohShiden oomptl' the 
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4. For the same reason, it is not competent for the State to remove 
the trustees of a denominational school and appoint an ad hoc committee 
for the management thereof.^^ 

5. In short, in order to be consonant with Art. 30(1), a regulation 
imposed by the State upon a /ninority institution must be (a) reasonable 
and must also l>c (b) regulative of the educational character of the institu- 
tion and conducive to making the institution an ctfective vehicle of education 
for the minority community or otlier i>ersons who resort to it.^^ 

6. The mere opening of a rival school by the members of the majority 
community so as to compete with a minority school is no infringement of 
the rights of the latter under Art. 30 (1).’^ 

^Minority*. 

The word 'minority' is not defined in the Constitution According to 
the Mpular sense of the term, therefore, it should refer to any community 
whidi is numerically less than 509^ of the population of the State con- 
cerned,’'^ when the law whuh is impugned as \iolating Art. 30 is a State law, 
applicable to the lerritoiy (jf the Suite as a whole It is not correct to hold 
that it refeis onlv to such a community as is in a numerical minority in 
that particular area or region where the cdu(alional institution involved is 
situated,^® 

^Thm right to establish and administer’. 

1. This expression has to be interpretcfl in harmony w'ith the sub- 
stance of the right conferre<l bv the Article. While Art. 29 (1) gives a 
minoTitv communif^ the right to conserve it'- language hr culture, Art 3011) 
confers on religioii- oi linguistic m^nontle^ the right to establish e<1ucational 
institutions of their own choice, for. it is thn^ugh the education of the children 
that the group cultine can be maintained. Rut the scope and object of 
Art 30 i 1 ) is wider than the mere conservation of the culture, script etc., 
which is indicated hv the W'ord ‘choice’ The riirht is to establish institu- 
tion^ which will efFectivelv serve the nee<l- of the commiinitv and the scholars 
who re^-ort to ^iich institution^ The right would be nugatory if the scholars 
of such institutions arc debarrc<l from the opportunities fur higher education 
or for a useful cart'er in life’® 

2. It would also include the right t^') select its own medium of instruc- 
tion; hence, a legislation which would i)eiialise by disaffiliation from the 
I’^niversilv anv institution which u>es a language as the medium of instruc- 
tion, other than the one j)re!scribed by it, offends against Art 30 (1).^® 

3. The word estaldi'^h', in this context, means to bring into existence 
an educational inMifution^' 


minority institutions to close down, Venkatarama J expressed the view that 
it was possible for the minonty rommiinities to nm their institutions bv means 
of voluntary subscriptions, and if there was no fundament'*! right to receive 
State aid or State recoRnition, such prohibition could not be hdd to be viola- 
tive of Art, 30 (1), It may bo expected that questions tike these will receive 
further ronaideration when some litigation inter pwrtc under Art. 30 (1) 


comes before the Supreme Court in future), 

16. A. P. V $Me of Bihar. A. 1958 Rit. 359 (366). 

16dk v. State aj Cujarat A. 1963 SC 540 (547) (1963) 3 S.CR. 8S7. 

17. [a$eph V, ^State of Kerala, A Ker. 33. 

18 E.g.. the Cbriatiam in Kerala \Patrom v. Keuivan. A 1965 Ker. 
m Petotnee on the Kerala Eduention Bill, A. 1998 S.C. 966 (976) : (1969) S.CR. 


80, S/tri ITrMayt V. Cufaeat Vniomitit, A. 1962 Ouj. 88 itJT), 
it iltfai V. af Mia, A- 1968 SC, 668 (««). 
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*EdaGatigaal iaslitttlioiM*, 

This expression would include universities.** 

Arts. 29 and 30. 

1. The right conferred by cl. (1) of. Art. 30 is comiplemcntaiy to 
the right guaranteed by cl. ( 1 ) of Art. 29 because a minority can effectively 
conserve its language etc., only if it has tlie right to establish educational 
institutions of it-* choice. Rut it is a separate right.*** 

2. On the other luinci, the right conferred by Art. 30 (1) is subject 
to the limitation imposed by Art. 29 ^2), so that if a minority institution 
recei\•e^ State aid. it cannot dem a<lmission to such in.stitution to any person 
outside dial minority community orlly on ground of religion, caste etc.** 

Art. 30 (1) and the Directive Principles. 

Though a Directive principle cannot override a fundamental right, an 
attempt .‘•hould he made to jpve effect to both if that be possible. An attempt 
should, therefore, be made to leconcile the right of the minority community 
to estahli^h and administer ed'ic.Uional institution'? of it'? own and the duty 
of the State to { remote education and to introiluce free and compulsory 
education under die Directives in Arts. 41, 45 and 46. 

Thus, while the State has a solemn oliligation to introiluce free and 
compjlsorv cflucation. it is {^(jssihle for the State to disihaige that obliga- 
tion through State ow ne<l or State aided schools and Art. 45 does not reijuire 
that obligation to be discharged at the exjiense of the minority communities, 
by acquiring or taking over the management of schools established by the 
niinoritv communities which thev hav^e the right to administer under 
Art. 30 (1).** ' - -f' 

Unconstitutionality of some laws in relation to Art. 30 (1): 

AHgarh Muslim Utdve.'«ity Act, 1920: 

Held vaJW.** 


31. (1) No person shall be deprived of his property save by autho- 
« , ... ‘■ify of hiw. 

ofp^^rty'^ acquisition No property shall he compulsorily acquired 

or ret]uisitione<l save for a public purpose and 
save by authoritv of a which provides for compensation for the 

property so aeqtiir-^d or requi sithwed** and either fixes the amount «rf the 
compensation or specifies the principles on which, and the manner in 
whi^ the compensation is to be determined and given; and nonsuch 
lavf shall he called in question in any c urt on the ground that the compen- 
sation proi'ided bv that /ore* is not adequate** 

(2A) Where a law does not proi'ide for the transfer of the ownership 
or right to tossersUm of any property to the State or to a corporation owned 
or controlled hv the State, it dial! not he deemed to provide for the com- 
pulsory acquisition or requisitioning of property, notwithstanding that it 
deprives any person of his property^*- 

(3) No sneh law as is referred to in dbnse (2) made by the 
LagS*latvt'o nS a State sbaB have effect unless sndh law, faavinji been 
rescnredl for die oomideratioii of tiw Prerident, has reoeired idw aaseat. 


21a. Father v. Stott of Khar, (1909) S,C. (WJP. 1/08, d. 134MI8]. 

22. Meet V. Dman ef India, A. 1968 S.C. 802. 

23. Atncnded W the CoratituUan (Fourth AmeadcMut) Act 1908. 

24. A^Uad hf ne Ctwst h tttieB (Fourth AneadoMot) Act, 1168. 
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(4) If «iqr lull pe mB ng at dM» conuiiMiMiMMt of tU« ContlitiilSeM 
fai Iwi Lofiftatoro « ■ SMo bosy after it hae been iMUMed by tndi 
LegidatnN^ been reearvad for eoarideration of fbe Prandoaf 
and bias received bit asseat, tbeiv notwitbsUandiaf onylbiaff bi tUs 
Co mtitai t i oii, tbe law so assented to sbafl not be cdDed in question in 
any court on tbe ground that ^eontravenes die providons of cianse (2). 

(5) Nothing in elanie (2) shall affect— 

(a) the provisions of any existing law other dion a law to which 

tbe provisions of dause (6) apply, or 

(b) the iwovistims of any law wbidb the State may hereafter 

(i) for the purpose of imposing or levying any tax or 
penalty, or 

(ii) for the promotion pqbKc health or the prevention of 
danger to life or property, mr 

(ni) in pursuance of any a g r e ement, entered into between 
the Government of t^ Dominioa of IndBa or die 
Government of India and the Govenunent ei any other 
country, or odierwise, with respect to piopeity 
dedar^ by law to be evacuee property. 


(6) Any law of the State enacted not more dian eighteen months 
before the commemcement of this Consdtution may witUn three months 
from such conunencement be submitted to the President for his cert^ 
ficatiM; and thereupon, if the President by pubHe nodficadon so oard- 
fies, it shall not be called in question in any court on the ground that it 
contravenes the provtuons of clause (2) of tins ardde or hiu oontravened 
the provisions subosection (2) of section 299 of the Government of 
India Act, 193S. 

Amcndnient— Cl (2) has been amended and cl. (2A) has been inserted by the 
Constitution (Fourth Amendment) Act, 1955 ! 


Objects of A m endment 

(A) Cl (2). 

(o) The amendment in the first part of tlie clause is somewhat verbal. 
This has been made in order to distinpiish the scope of c! (2) from d. (1) 
which had been blurred bv the interpretation given bv tbe Supreme Court 
in the case of Subodh Gopal** and Dtt'arkadas* that the two clauses rdate 
to thq same subject. 

(6) The italicised words at the end of tlie clause have been inserted 
on the recommendation of the Select Committee — 

"The Cornmitlee feels that .ilthough in all cases falling within the pro- 
posed clause (2) of Art 31 compensatioji should be provided, the quantum 
of compensation should be left to be determined by the legis iture, and it 
should not be open to tbe courts to go into the question on the ground that 
the compensation provided by it is not adequate". 

(B) Cl. (2A). — This clause has been inserted with a view to super- 
sede the decisions in the cases of Sitbodh GopaJ,^* Dwirkadcu^ and Sa^ir 
Ahmed.* It will no longer be possible for the Courts to lake any extended 


2& 

L 

2 . 


State ef W. ffmist v Sehedk A 1954 Jl*e4) 2 GC 408. 

thmkeim v. $hdbipm Spmid$m A 19M^A 11?: ? GC 

Soililr Afmmi v* State eft. K 


iue„ A. 19US iw; iiwsi ft w. 

{1965) I SCR. W' <1954-4) 2 GG t4A 


SHOKiatft OOKSTITUTIOK Of IHDIil, CAltt. It. 

view of the ‘acqtrisitioix’ as was taken in tfie above cases. Hie words 
‘taking possession of in cl. (2) have also been substituted by the word 
‘requisitioned* with the same object. 

Effects of wn end m ent. 

(A) Cl (2). — ^I'he changes introduced in tliis clause are — 

(») The words ’movable or immovable', which were a surplusage, have 
been omit{e<i. The generic word ‘property’ would include all species of 
property. 

(n) The woids ‘including any interest in, or in any company owning, 
any commercial or indu.stnai undertaking* have been omilte<i, for, these 
interests are taken to liavc been included in the word ‘property’. 

(ni) In ilacc of the words ‘tilken possession of or acquired’ the word 
‘conipulsorih* actjuire<l or requisitioned’ have been substitute*!, and an ex- 
planation of the words ‘acquired and requisitioned’ have been provided in 
cl. C2A'I All this has been done in order to override the extended meaning 
giv'en to the original words in the cases of Snt>odh Gopat*^ and D^varkadas* 

( iv) The words ‘under any law authorising the taking of such possession 
or such acquisition’ have been substituted by the words ‘save by authority 
of a law’, in order to make the provision more explicit. 

{v) The words ’’and no such adequate” liave been added at the 

end of cl (21 in order to make the question of adequacy of the compen- 
sation provided by the law, non- justiciable 

(B) Cl. — Cl. (’2A1 nowr completely excludes the possibility of 
importing the American doctrine of ‘taking’ in the matter of interpreting 
Art. 31 of <yur Constitution. The obligation to pav compensation under 
d. (2) will no longer arise unless either the ownership or the right to pos- 
session of the indivi<iual is transferred to the State or to a corporation owned 
or controlled bv it. 

The following consequences, accordingly, emerge — 

(a) To determine whether an obligation to pay compensation arises 
under Art .31 (2), it will no longer relevant to enquire w'hether the 
individual has been ‘substantially dispossessed' or whether his right to use 
and enjoy the property has been ‘seriously impaired' or the value of the 
property' has been ‘mat»*riallv reduced’ by the impugned State action, 

(b) The new ci (2A') not onlv explains cl (2) but also differentiates 
ffie scope of cl. fl) It will no longer be possible to contend that els. Cl') 
and (2) relate to the same subject and that they are co extensive. While 
aU cases of ‘d^nvation’ are included within the purview of cl. (1), the 
cases of (wq«iTj7fo« and rcauisitipn, involving transference of ow'nersnip or 
right to possession to the Siate, are srecificallv dealt with in cl (2) and no 
other mode of fleprivation can, accordingly, he held lo attract the operation 
of cl. ('21. 

No Hahilitv for compensation can, accordingly, arise not only in cases 
of regulation or re‘tricti*)n of the rights of ownership, however substan^al 
it mav be. or in rases of harm or injurv’ caused to the proprietary rights 
of an individual owing to the exercise by the State of its legHiroate powers, 
but also in rases of total destruction of property without involvhig any 
transfer of dominion to the State. 

It is now placed beyond doubt that the onlv cases where compensation 
» l^yable under Art. 31 are— where any pn^>ertv is lyrically or coostruC- 
tjveiv tronf/errerf to the State or to a corporation owned of cont«>0«d hy 
the Snbk 
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Art.M<l>J 


Amendmut not retrospeetilvw. 

The Fourth Constitution (Amendment) Act, 1955, is, however, not re- 
trospective in operation,*-* and the old law will, accordingly, apply to orders 
relating to acquisition or taking possession of property, which were made 
prior to the date of operation the Fourth Constitution (Amendment) 
Act, i.e., 27-4-55. 

Arts. 19(1) (f) and 31. — See p. 110, ante. 

Arts. 30(1) and 19(1) (g). 

It cannot be contended th^t the establishment of an educational institu- 
tion for a minority community is not a business coming under Art. 19(1) (g), 
merely because it is dealt with by a separate provision in Art. 30(1).’ 

Arts. 31(1) and 265(1). — See under Art. 265, post. 

Cb. (1) and (2) of Art. 31. 

Since the Constitution (Fourtli Amendment) Act, 1955, it is clear 
that els. (1) and (2) deal w'ith separate matters.* Cl. (1) deals with depri- 
vation ot property otherwe than b> acquisition and requisitioning, e.g., 
destruction of a property in order to present a fire from spreading. Cl. (2), 
on the other liand, lays dowq tlie r^uirements to be complied with only 
when deprivation is made by" ‘acquisition’ or ‘r«juisitioning’,' witliin the 
meaning of cl. t.2A). 

Scope of CL (l)i No ihqprivatkm except under authority of law. 

1. This clause contains a declaration of the fundamental right in a 
negative form, namely, that no person shall be deprived of his property save 
b) authoril)' of bw. In other words, the clause implies that a person may 
be deprived of his iiroiierty, provided he is so dqTiveil by authority of 
law." I'his danse thu.s affords protection against executive® but not against 
legislative exi ropriation of property.’" 'J’hcre cannot be an ‘act of State’ 
against .i citi/en and the Executive cannot deprive a citizen of his property 
unless thev can ixiint to some specific rule of law which authorises their 
act." 

2. 'riie law referred to in this clause must, of course, be a valid law, 
which means that it must be passed by a competent Eegislature’* and must 
not contravene anj' of the Fundamental rights"-'' or any of tlie other 
express provisions of the Constitution.’* 

3. 'I'he prohibition tontained in this Clause iloe-s not, however, debar 
the Government from taking an inilivivlual's property under the terms of 
a cuntfact which i.s otherwise valid,’* or to cancel a contract in exercise of 
the powers conferred by its leniis.'^ A mere breach of contract would -be 
no breadi of a fundamental right.’* 


3. C/, BotHbay Dyeing Co. v State of Bombay, (1968) S.C.R. 1122. 

4 State of Madias W Namasivaya, A 1965 S.C. 190 {192). 

5. Sedtharkheida Education Soc. V, State, A. 1968 Bom. 91 {95) 

6. Sitabali V. State of W. B„ (1967) 2 SC.R 949 

7. Kockutmi v. State of Madras, A. 1960 S.C. 1080 {1094-S). 

8. Shemte Devi v. {ktsiodian of £. A, A. 19^ M.B. 181. 

9. CJ. Virendta V. State of V. P., (19S5j I S.C.R. 415. 

10. ifMnmHt Id v. Cdon of India, (1960) S.CK 669 {925). 

IL Waeir V. Stale of H. P., (1962-4) 2 CC. 344: (1955) 1 &CXR. 408. 

12 Jdan Trading Co. V. ME! Matdoor Vmon. A. 1967 S.C. 691 {706). , 

13. Jngamtdh v. State d V. P., A. 1962 S.C. 1563 (1571) ; Vairapad v. N. T. 
TdMes A, 1964 S.C. 1440 (1444) (Art. 19 (1) {f)l. 

14. Haaimfi y, State of M. P„ A. 1965 SC. m (473). 

W. Admtm y. State of Ketda, A. 1969 SC 49^ (19») Sapp. 1 S.CR. 787, 
lA Atmia V. State d Otim, (1966) 2 &CR. 919 (923;. 
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CArt.M(l). 


Rtrotjxxetrvie op wm tUMamot invalid. 

Since a law under Art 31 does not come widiin the prohiUtion o£ 
Art 20 (1), there is nothing wrong in a validating l^slation which sedks 
to validate, retrospectively, the de{»ivation of an individitsd’s property 
without the authori^ of law,^^ 

1>epHv«dV 

1. Dqjtrivation of property may take place in various ways, such as 
destruction** or confiscation,** or revocation of a proprietary right granted hy 
a private proprietor,** sdzure of goods** or 'immovable property** f r«n the 
possession of an individiial** or assumption of control of a business,*'^ in 
exercise of the ‘police power’ of a State. Thus, there is a 'dq;»rivation' 
where a municipal authority, under statutory power, pulls down dtogerous 
premises,** or an insolvent is divested of his property.** 

2. For the purposes of d. (1), it is not necessary that the transfer of 
property must be in favour of the State as distinguished from private 
individuals.** 

3. ‘Deprivation’ is to be distinguished Krom 'restriction’ (see p. .... 
ante) of the rights following from ownership, which falls short of dispos- 
session of the owner from those rights" I'here would be a ‘deprivation’ 
within the meaning of Art. 31 ( 1 ) if a substantial bulk** of the rights c<m- 
stituting property is taken away, eg., where the right to occupy, transfer, 
assign or sublet is taken away from a leasehold interest,** or a trustee is 
removed from the managem«it of a public tiust," or a person’s property 
is declared ‘evacuee property'.* 

4. But there is no deprivation — 

(tf) Where the State simply refuses to recognise a contract to which 
it is not a party.* 

{b) By reason of taxation which is outside the scope of Art. 31 (1) 
and comes under the specific provision of Art 265.* 

(c) WTiere an educational institution is teftttf’orarily deprived of its 
right to manage its property to secure compliance with the provisions of a 
statute enacted to control toe system of education.* 

(d) Where toe ri^tt in question is nut an absolute riglit but a defeasible 

one.® 
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*Frap 4 (t]r^ — S«e under cL (2), below, 
hr autibority ol bV. 

1. Under the Constitution, the Executive cannot derive a {wrson of 
his property (of any kind^) without specific legal authority'' which can tw 
established lA a court of law, however laudable the motive behind such depri* 
vation may be.' In case of dispossession excq>t under the authority of 
law, the owner may obtain restoration of possession by a proceeding for 
ttutndomtu against Government.* 

Thus, where the ownership of a land admittedly belongs to the Govern* 
inent, but a person has bona fide entered into possession and erected con- 
structions thereon, the Government cannot dispossess such person without 
recourse to legal proceedings.' Similarly, even though the trustee of a 
public trust claims adversely to tlie trust, the Government cannot remove 
the trustee by executi\e action, without recourse to a suit under s. 92, C. 
1‘. Gpde.' 


2. Smce tlie Rulers of Indian States were fully sovereign, their exe- 
cutive acts also constituted law. Hence, grants made b> them can be revoked, 
after the Constitution,® only by a law passed by a competent Legislature. 
But if the revocation took place, before the conuncncement of the Constitu- 
tion, by the Ruler in his .sovereign capacit>, theie is no remedy after the 
Constitution, under Art. 31 (1).® 

3 The recovery of money due under a (ontract cannot be held to be a 
deprivation without authority ot law, so long as tliat contract is not stt aside 
in due course of law.® 


Who can complain of violation of Art. 31(1). 


1. Since this clause can be invoked only b> a person who has been 
deprived of his property, in order to succeed, the petitioner must establish 
his right to the property in question.'® Where, therefore, his title is disputed, 
he cannot invoke Ait. 31 ti)> until hiv title has been established in a proper 
proceeding.'® 

2. It must further be established that the object to which his claim 
relates is a 'property’ recogni>ed’ by law,"-’® 

3. Nor is Alt. 31 (.1) attracted where the deprivation of property has 
bcai cauied bj a private individual and not the State.** 

4. 'I'liough Art. 31 is not confined to citizens, Cl. (1) of Art. 31 can 
be of no avail to a non-citizen where his contention is that the law by which 
he has been deprived of his piopcrt> is invalid owing to a contravention 
of Art. 19, which is confined to citizens'* 

Scope of CL (2). 

Art. 31 (2) lays ilovvn the conditions subject lO which tlie power con- 
ferred upon the State may be exercised— (a) a law made by a competent 
Legislature; (b) the existence of a public purpose; (c) ue payment of 
compensation. 


6. Wmr V. State of H. P., (1955) 1 SC.R 409: (1968.4) 2 CC. 344 (34S). 

7. 0i$h«H Das v. State of fimiab, A. 1961 S.C. 1^. 

& SoneerM v. SttUe of Hy4era»a4, A 1960 &.C 862 (845). 

9. Dassanfi v. Stale of M. P., A 1965 S.C 470 (475). 
la Bokaro\ hale of Bihar. A 1963 S.C 516: (1962) Sapp. 3 SCR. 831. 

11. Cf. /Mk Beh0i V. Gfljaifiker, (1956) 1 SC.R. 70 (84). 

12. Arumia v. State of <Mt^ (ifes) 2 &CR. 919 («2). 

13. Prika V. 1*1^ A l^.Orim 15 (17). 

14. InAhCUim Smmi Co. v. fasiB, A 1964 S.C 1140 (XI84). 
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CAirt. Il(t). 


TIm» Conatitiitioa (Fourth AoMudbajent) Aet, 19SS» has made it clear 
that there is no obligation to pay compensation under this clause eatcept 
where property has b<^ 'acquirm' or ‘requisitioned’, in Ihe manner explain^ 
in the new cL (2A). 

This Ainendifient lias furtlier narrowed down tlie scope, of this clause 
by la}ing down that once tlie Legislature has fixed the amount of con^ien- 
sation or specified the principles on whicli the compensation is to be deter* 
mined, the question of adequacy of the compensation so provided shall not 
be justiciable.’* 

Arts. 31 (2) and 19 (1) (f). 

A law which falls under Art. 31 (2) is not controlled by anything in 
Art. 19 (1) (f).« 

*Preperiy. 

1. Property, in this Article, means only tliat which can by itself be 
acquired, dispos^ of or taken possession of.*’ Subject to tliis limitation,** 
it is designed to include private property in all its forms’® and “must be 
understood both in a corporeal sense as ha\ing reference to all tliose specific 
things that are susceptible of private afpropnation and enjo)ment as well 
as in its judicial or legal sense of a bundle of rights which the owner can 
exercise under the municipal law with respect to the user and enjoyment 
of those things to the exclusion of all others”.*® 

2. ‘Property' thus includes — 

(o) Any proprietary interest, including a temiorary or precarious 
interest, such as tliat of a mortgagee or lessee.** 

(gb) The hereditary interest in and right of management of the head 
of a Hindu religious endowment;’* 

(c) The hereditary office of a Patel or Patwari under tlie IJerar Patels 
and Patwari Law, IQOO,*** 

(d) Any interest in a commercial or industrial undertaking;*’ or a 
business,** such as managing agenej’;** 

{e) A right of pre-emption conferred by Mahomedan law or by custom 
(as distinguished from a personal right when created by contract) ;** 

(/) TTie contractual rights which a person has a.s share-holder of a 
company ;*• 

(g) The salary earned by a Government .servant;* 

(h) Title acquireii by adverse possession.* 

(») Right of a seller of property to get the purchase price.* 


3, On the other hand, no right or interest con.stitutes ‘propert)'’ imlcss 
the law recognises it as a proprietary right.** 


19. Cf^ Burrakur Coal C'o. v. Union of India, A. 1961 SJC. 954 (963), 

16. Barkaya v. Stott of Bombay, A. 1960 S.C. 1203t Kochuni V, State of Madras, 
A. 1960 SuC. 1080 (1092) ; Sitaboti V. State of W. (1967) 2 S.CJI. 949> 
ImeoiUa V. SMe of &iiarat, A. 1968 S.C. 670 (S3J). 

17. CkhanfU Lei V. Utdon of India, A. 1961 S.a 41 (55^), 

1& JDtmkadas v. Shetopor Co., A, 1%1 Bom. 86. 

J9. ComMr,. H. X. S. v. laksmindta. (1962-4) 2 C.C. 191 (196). 
aa Stmj^ W. B. V. Snbodh Copal, (1954) S.C.R. 587 (Sastri C.J.): A 1964 
&CX 92. 
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Hence, the following interests have been held not to constitute 'property' 
within the meaning of this article — 

(a) The office of the managing agent of a company.* 

{b) A mere chance or prospect of h.iving particular customers.* 

(c) The right to use a public highway ® 

(d) The right to inanufartuie liquoi ® 

(c) A bare contractual right,’ oi the right of a bare licensee,’-* un- 
attended with any interest in property 

(/) ^ grant-in aid, until it is actually p,ud* 

{q) A right of su[ erinlendcmc of propertj, witliout any beneficial 
enjoyment.*® 

(h) The right to an office held at the pleasure of the appointing 
authority.” 

feven where the office is he rediLii \ , it docs not create a right of propertj' 
if the apjiointiiig authority has the po^ve^ to alxilish the office.” Again, the 
fact that the holder of the office i'. entitled to properts as remuneration 
for his office does not rre<ite a right of propertj' if the Go\emment has the 
right to resume the grant ” In such a case, no compensation is pajable for 
al^lition of the office or resumption of the giant.” 

4 Since Art. 31, per cc, did not crc.ate anv right of property but only 
protected rights which otherwise existed” a pre Constitution right which 
was not recognised as -i right of propertv under s 299 H) of the Govern- 
ment of India Ad 19.3S cannot be deemed to be i propertc under Art. 31 fl) 
of the Constitution "* 

5 Nothing is orojiertj whiih is not capable of acquisition bv itself, 
eg,— 

(il The intere<‘f of .m allottee under the Esacuces Act, 1947, whidi 
arises from a statutot\ grant ’* 

(ii) The right to cote at an election’* . 

6 \n inrorpoteal right which ( innot be alienated apart from the 
corpus of the property lannot he regirdetl as a ‘propertc’ within the mean- 
ing of this Article eg — 

(!'> The li'dif to hold a Imd rewonue free” 

(i!) The rights of «1 istc hohlers of n enminnv, cq, to elect directors,** 
to apply for v inding up ” 
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11 C^ctor V Oe'tXHKk A 1984 SC .326 (S?9) 

12. State of Gaiarat v Vara FhItUi A 1964 SC 1043 (10S8) 

13. Attutr Si»tk V. CustoiiaH. A. 1967 SC, S99 

14. Rmdttt V SttRe, A 1999 ME. 353 

15k V. State at A 1956 Amm 33 (48). 

W Vkftmm La V Vam of I»4ia M960t SCR 869? A 1951 8C 41 
17, JHmMiie V, ShOatm Co., A. 1994 S.C. 119 (m) ' (1994) SCR. 974. 
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CArtlKt). 


7. The ifollowittg kinds of property cannot be subject to acquisition 
or requisition in view of the general principles relating to tiie power of 
‘eminent domain': 

(*) Money «-»* 

(n) Choses in action.** •* 

No {ffoperty exen^tted. 

The Article does not exempt any kind of ‘property’ from the power of 
‘eminent domain’ belonging to the State. 

Hence, the following kinds of propert) cannot claim exception — 

(i) Property already dedicated to a public use,** including religious 
endowments. 

(it) The personal property of Ex-Rulers of Indian States.** 

(iii) Lands held under Ghatw'ali tenure.** 

(iv) Crown grants.** 

C3. (2A): ^Acquisition* or reqnisitiainng*. 

1. Cl. (2A), introduced by the Constitution (Fourth Amendment 
Act, 1955, makes clear what is meant by acquisition or requisitioning within 
the meaning of cl. (2). L^nless the taking of the property takes place in 
ritiier of these two ways, there is no obligation to pay compensation •under 
the Constitution.** 

(a) Where a law' does not, in reality, effect a transfer of ownership 
or possession, Art 31 (2) cannot be invoked merely because the Legislature 
has actually pitnided for some compensation with a view to mitigating 
hardship or otherwise.** 

(b) The transfer must be in favour of the State, which of course, 
includes the authorities coming under Art 12, swh as a Panchayat or to 
a corporation o^vned or controlled by the State 

2. The doctrine of taking by substantial abridgement of the rights of 
ownership of the owner, which was enunciated in the cases of StAodh 
GopdP and Dwarkadas* has been superseded by this amendment. 

3. In order to constitute ‘acquisition’, there must be a transfer of 
the emmership in the property to the State or to a corporation owned or 
controlled by the State. 

Thus, there is no question of Art 31 (21 being attracted where there 
is no provision for transference to t* c State and the legislation merely 


la State of Bihar v. KamethuHtr, (1962) SCR. 899 (943). 
ta Bomhey Dyehtg Co. v. State of Bombay, A 1956 S<.C. SSa (Though H is 
property’ within the meaning of Art 19 (1) (f); see p , ante] 

20. But, vdmout referring to the earlier decidona a right to obttifi a CB4t grant 
from a Ruler has been hdd tp be ‘property’ within the meaidng of Art 61 
iSteae of M. P v. BaetoBrao. K 1966 SC 1053 (10S$)]. 

Smyopa V. State of V. P., (19Q2\ SCR 1066 
n. Vhdtenem v. Strde of M. P., (19S2) S.CR. 1020 (im). 

29. Memmehan y. State of Bihar. A 1965 N.tfC (Pbt) 39<& 

24. Natemtma V. Aiufftro Pradetk SJt.T. Capn., A 1989 SC SOB (919). 

25. CeSapaB^ao ▼. State of Bombay, A 1961 SC 286 (290). 

1. m SCM V. State Of Pmjtlb, A 1987 AC 855 (S69), 

Z State^W. B. y. StMk Oopd, (19S«) SCR. 957: (ISSAi) t CC 409! 
A 1MM AC 98L 

3. Sfhfn Co., (]9M} SCJL 574! (19854) 8 CCl 455: 
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enablesl the tenants to purchase the landlords' share without intervention 
of the State;* or provides for the transfer of property to a statutory 
corporation which is not owned, or controlled by the State.* 

4. This does not, however, mean that Government cannot acquire part^ 
of the rights of the owner. Thus, leasehold and other similar rip;hts can 
always be ‘acquired' and if a pferson owns the totality of rights, it is not 
necessary to acquire the whole interest of that person if it is not nc^ed 
for public pur^Mjiscs.® The Legislature may, thus, acquire proprietary rights 
of remindars, leaving the bhumidari riglits with them.'^ 

5. While in ‘acquisition', the crA^nership or title of the owner is trans- 
ferred to the State or a curtK^rntion owned or controlled by tha State, 
‘requisition* takes place wdien tlic right to possession is transferred similarly, 
without transferring the title In short, it must involve the '^actual taking 
of the properly out of the p)os-e^‘^ion of the owner or possessor into the 
Iossc%sion of the State or its nrnninee’'*^ While acquisition is permanent, 
requisition is for a lemuorar^' I erioiP, ,'ind during the period w^hen the requisi- 
tioning authority rcmaiiu in ixD^^c-^Mon, the lights of ah other persons to 
enjoy the ] property arc suspended 

This does not mean howevet. that the jiower to requisition cannot be 
used where the public purjxise iii\oKed is not a temjKjrary but a permanent 
one, for there is nothing to pi event an order of rerjiiisition being followed 
bv an onler of acqidsition under a valid law.” 

6. It is not clear whether an\ formal order of requisition is necessary 
to attract cl (2A), even though the light to posse®:*? the land is statutorily 
transferre<l to a pul*Ic authontv, e.g, for the purpose of reclamation as in 
the pre amenrlinent ‘.ise of State of M P \ Champala^ If that principle 
is applicable to cl (2A) well, there will not be anv’^ substantial difference 
in scope between the ex| rcs>ions 'taking possc=?sion of* as existed in original 
cl. (2) and the expression 'transfer of the right to possess* in tlie new 
cL (2A). 


7. The Amendment makes it cltMr that mere 'depiiv^ation of prci>erty’, 
short of ‘acquisition* or ‘re(|iiisitioning**‘'* within the meaning of cl. (2A), f.e., 
without the transfer of title or right to possession, w’ill not attract cl. (2V** 
Hence, there is no oblig;ition to | ay compensation in cases like the following — 

( i) Wlierc the relations hetw'een landlord and tenant arc merely 
regulated, even thougli the right*? of the landlord are diminished ^hereby.”-'^* 

(ii) W'here a private ov^ ner \- affected (i r , bv the lowering of property 
valne^^^ or ilcjmved of his property by reason of the exercise of the 'police' 
or ‘regulatory' tx>wers of the State, eg, where private road transport 
operators lose their business and their stock dn trade is rendered useless 
because the State enters into the hii^ine*?*? as o monopolist and cancels the 


^ Kockunni v Sfate of JIfodw, A, l<i60 ^C. 1080 (1094). 

.*>. falindra V. fadavp^r A 1960 Cal. 120 (121), 

6. Stiiyapal V. Statt of V P , (1962) SCR. 1056. 

7. Bombay Dyfin% Co. v. State of Bombav, A. 1958 S,C, 328 

8. Cl Das t. in State of W. B v. S»bodh CoPal (1964) S.CR. 587. 

9. Shvam Kri^han v. State of Panfab, A. 1953 Punj. 70. 

10. Slm *i V. St^te of W B„ A 1964 Cal. 212. 

11. Cedfertor, AMa v. B*mackomdrOi, (1967) S.C. fCA. 1012|64}. 

12. State of At, P. V, ChamtuMr A, 1965 SC 124 (ISO). 

13. v. VaitkBhtiam, A* 19^ Mad. 51. 

14. btajttiwara v. A R S It T, Cefitm,. ^ 1969 S.C 308 (3W). 

iA. V, ^ Ramtbm, (lO^) 2 S.CR. 531* 
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pemuts in favour of the existing traders,**, *• or a licence is refused;** or 
adulterated foodstuffs are seized and destroyed or dilapidated structtures 
arc pulled down by municipal authorities or a fire brigade;** or restrictions 
are imposed on transfer of property by evacuees;** or goods are 
under the Sea Customs Act,** w8, or the Foreign Excluinge Regulation 
Act, 1947 ; or where the State merely exercises powers of superintendence 
over the affairs of a company;** or where a Governmental agaity takes 
up the tuanagement of property with liability to account for the income^ 
or vests tite management in another botly;*® where the owners of private 
forests are restricted from cutting awa\ timber uitliout the permission of the 
prescribed autliority;* or uhere the rate of interest is reduced;* or where 
injury is caused to adjoining land by drainage or irrigation works;* or 
where, under a scheme of consolifJation, village land is taken from individual 
owners and set apart for their common use,’* or where revenue-free land is 
assesssed to land levenue;* or where blood is taken from the body of a 
person for the purpose of investigating an offence* 

(in) Where the State seeks to recover pOsSsess>ion of a land otvned by 
it, from a lessee.* 

(«') Taxation® or assessment of land-rev cmie,* whetlier or not that 
law comes under Art 31f5)(b)(i).® 

(v) Where the transfer of ownership is to a statutory corporation which 
is ndtlier owned nor controlled by the State,® or from the landlord to the 
tenants.*a 

Tablic purpose^. 

1. Though the determination by the I,egislature or the Executive as 
to whether a particular purpose is a public purpose is prime facie respecteil 
by the Courts, it is the duty of the Courts to determine the question,*® and 
the position has been made explicit by the amendment of 19M, by making 
the existence of a public purpose o condition precedent to acquisition under 
Art. 31 (2V‘* 

2. The expression ‘public purpose’ is not capable of a precise definition 
and hw no rigid meaning The definition of the expression is elastic and 
takes its colour from the statute in which it occurs, the concept z^arving 
With the time and state of the iociety and its needs The point to be determined 


17. Cf. Bapubhai v State of Bombar A 1956 Bom. 21 (25). 

18. Ramcbmtdra v. State of Orissa, (1956) SCR 346 (357) 

19. Class Chalons Assocn v Union of India, A. 1961 SC 1514 (1517). 

20. State of W. B y Subodh Gapal. (1952-4) 2 CC 403 (417) ■ (1954) SCR 587 

21. Cf. Sadhu Ram v. Custodian, (1936) SCA. 70 (73), Shanta v. Cmtodion, 

A 1952 M.B ISI 
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23. 

24. 
25 


1 . 

2. 

3. 

4. 


Shew Pu/an v Collector, A 1962 CaJ 789. « 

Jhearkadas V. Shohpur Spinning I Wcavine Co.. A 1951 SC. 119 (125). 

Cf Guru Datta v. Stale of Bihar, A 1961 .SC 1684 

p/ra Kiskore v State of Orhsa, A 1961 SC. 1501 (1508) ; GovindaMH v State 
of Ramtkan A. 1963 SC. 16*. Board of Trustees v. Stale at Delhi, A. 1982 
S.C. 498 {471). 

Kanos Ali V. State of V. P.. A 1964 All. 753 
Raghbif v. Union of India, A. 1951 Pun? 261, 

Sashibhman v. State of Bihar. A. 1956 Pitt 493 (49€). 

Kure^ yjtate ef^ 1956 Pwd. 88t Mmsha Sintk V. State of 


Pmpdb. A, 1980 Punj. 317 

5. QhHanania v. SUde of Assom, A 1968 Aasam 33. 

6. State ^^Shethi^iia, A 1964 B4»n. *3 (258), 

7. Bkke^a v. State of W B.. A. 1996 CW. 437. 

I n A. msc. 1883 am), 

s ssfs ft ?:rl issffe iWo. 




Art tt(IA).} com&iivuyiom 61 ^ tHOtA 1$S 

in each ca^e is whether ttie acquisition is in the general interest of the 
comnmnity as distin^ished from the private interest of an individual*^-” 
In each case all the facts and circumstances will require to be closely 
examined in order to determine whether ’public purpose’ has been esta^ 
lished,**,” liaving regard to the direct object of the acquisition.** If the 
direct object is to benefit a private individual and no pubUc purpose is in- 
volved, it will be a colourable use of the power conferred by the Legislature, 
and hence invalid.**-** 

3. The test of a public purpose is whether it is useful to the public 
rather tlian its use by the public.*'’ If tlie purfose for which the acquisition 
is made results in benefit or advantage to tlie public, it is a ‘public’ purpose, 
though the ac([uisition may be in favour of a piivatc cor[)oration or of 
in<Ii\ iduals. It is not essential that the entire community or even any 
considerable portion**’ thereof should directly enjoy or participate in the 
improvement, provided the object of acquisition advances a public purpose.** 

4. A purpose which is for the benefit of individuals may still be a 
‘public’ purpo.se, provided such persons are benefited not as individuals but 
in furtherance of a scheme of public utility.'* Thus, tlie acquisition of 
lands for a society formed for construction of houses for clearing slum 
areas and housing poor people or in areas where there is an acute shortage 
of dwelling accomm^lation,’'’ is a ‘{mblic purpose', even though the direct 
and immediate beneficiaries were the members of the society.*’ Even the 
allotment of J^ui.sitioned iicmises to informers of v'acancies does not take 
away the public puqxtsf behind the nsjuisition if the informers are home- 
less and are in need of accommoclition."’ Similarly, the excavation of 
an irrigation channel is a public purf'ose even though an adjoining private 
owner is immediately bcnelited by it.”* 

5. 1 f the object be a ‘I’ublic purjio-'e’, it does not cea^e to be so inerdy 
because the compensation jav.ible for the acquisition is to be paid not from 
the public funds but from the funds of a private society.*",*** 

6. Iniplcnieiitatiou of a Directive princiiilc of State policy is a public 
purpose.** 

7. A public 1 uri*0'e may lie purpose of the Union or of a State or 
any other public puriN»sc,*-‘ Uases wlieie the State acquires or requisitions 
jiropcrty for utililariait institutions or welfare schemes, fall within the third 
category. An umlertaking may pissihly have all the thrw aspects and 
may .serve the purpose of a Stale, the purpose of the Union and a general 
public purro.sc.*“ 

12. State 7} Btkar v. Kamfshwat, A. 1952 SC. 252 C.W, 311)' (1962* S.CR. 889. 

13. Sommean/i v. State of Punjab, A 196Ji S.C. 151 (161; 163). 

14. ArmOd Rodfirks v. Stale of MahaiaUra, -A 1966 S.C. 1788 U799). 

15. Kkandetoal v. State of V. P., A 1955 All. 12. 

16. B«tk*a V. Sme of Bombay. A. 1960 SC 1203 U205U 

17. C/. State of Bombay v. Bhanji, (1955) 1 S.C.R. 777: (1962-4 ) 2 C.C. 436 (433). 

18l BhagufOt V. Vtmn of India, A- 1959 Punj. 541 (5jl). 

19. Omdoekar v. Stale of Madias, A. 1953 Mad. 537. 

20, But, in mdi a case U it is a ‘company’, as defined in the Land Acquirition 
Art, 1894, the provisiems of Part Vll tliereot must be complied with, in ondw 
to we acquisition lesally valid (Vafjibkat v. State of Bombay, A. 1963 
&C. Iw). 

2t Stm of BOtar V. Kameshwat, (1952) SCR. 889; (1952-54) 2 CC 353 (3$I, 

22. V. CMiam, A. 1966 S.C 810: (1955) 2 &CR. 867 (871). 
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S. The following are $ome purposes which haA^: been hdd to be pubUc 
{Kirposes — 

(j) Hw bousiiig oi a Miiwter,*^ ipublic officer.’** an employee of the State 
Tiansport Coiporation;** a voember of a foreign Consulate** or the general public 
or the members of a non-profit making co-operaiive society^-* m even the workmen 
engmefi by an industrial company.**-* 

(if} Rehal^tation of ‘r^ugeesVa 

(m) Doing away with unemployment amongst a seeiton of the community<* 

(ft') A scheme of land reforms even though it may ultimately benefit a class 
of tenants.*-* 

(v) Land reform by nationalising the means of production and elimination 
of the concentration of the meai» of ^oduction in the hands of a few individuala* 
eUmination of intenoedianes between the Govemnwnt and the tillers of the soil and 
vesting the management of cultivation m a village body.-* 

(t'f) Development of lands as iudustrial and residential areas.* 

(rfi) Maintenance ot supplies and services essential to the community or provid- 
ing proper facilities for accommodation, tran-port, communicatiurt, irrigation or 
drainage.* 

(vm) Where a company is engaged in an industry or a work which is for a 
puUic purpose eg., the building of a textile machine! y plant,* the construction of a 
building which serves that public purpose in which Uie company is engaged; or works 
like a hosiatal, a public reading room or an educational institution open to the public.* 

9. On the other hand, it lias lieeti held that tlic following purpose is 
not a ‘public purpo'.e’ : 

(i) The mere purjiose of raising revenue."," IhU (he mere fact that 
the acquired land is being sold b) the (invcrm.ient at a jmifit does not 
show this purpose, if the profit is spent for jtrovidiug amenities to llie 
poorer classes of the society.’" 

(j) The acquisition of the pioperty of one refugee for the benefit of 
another refugee." 

10. There is nothing to del>ar the fiovernmenl from tnin.sferring the 
acquirer! properly to. a company or other | arty, after the land lias been 
acquired for a public purpose and ve-ted in the (lovenmieiil,’® except where 
the exercise of Uie i-ovver by the Slate can be .shown to have been colourable.** 


Competence of the Legislature. 


It should be pointed out in the jircsciit context that Entries 3,^ of 
List I and 36 of List II, which circumscrilied the respective iHiwers of the 
Union and the Slate I^egislalures to L nion and Stsife purjxises rc,spejlively, 


23. Su^indra v. Smtendra. (ISfiO) 67 J.LJ. 140 U42). 

24. Stott of Bombay v. Nanfi, (1966) S.CR. 18 {27). 

25. Barkaya V. Stole of Bombay, A. 1960. SC. 1203 (1206). 

1. Jkendu Lei V. State of Punjab. A. 1961 S.C. 343 (346). 

la. Safi V. West Bengal, (1961) 55 CW.N. 463; Ourdiat v. The State, A. 1962 
Punj. 55. 

Btuatiadas v. SkotofOiT Sfnnmng Co., 1.LR. (IS&l) Bom. 473 (4fW). 

State of Bihar v. Kameswar, A. 1952 S,C. 252 (3J1-2). 

Viskef^ V. State of M. P., (1^) S.CR. 10!K» Mahajan J. 

Ameid RedrkH V. Slate of Maharashtra, A. 1957 S.C 17SS (IT$7). 

Paraph V. State of Aasm. A. 1962 S.C 167 (169) : (1962) 3 SjC.R. Sa 
Axota V. ^ate of V, P., (II> A. 1964 SC 1231 (1238), 
daera v. State of V. P^ A, 19S1 S-C. 784. 

Sfodo of M. P, V. Xanojkao, A. 196S &C 10631 
Vomvtfiu V. SpeeM By. CdtUctof, A. 1966 SC. 1017. 

^ao. ^SonA^ V. Khnseidas, A. 1960 SiC. 222 (246), 
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have beea otnitted by the Couatitalioni (Seventh Amendment) Act, 1956. 
Under the amended Entry 42 o£ i 4 St 111 (see pvst), either the Union or 
a State Legislature can acquire or requisition projx'rty, for any public 
purpose subject^ of course* to die territorial jurisdiction over the property, 
it? the case of a State Legislature. 

How far U existence of public purpose’ justiciable. 

L Prior to the amciidmetiit of Cl. (2) by the Constitution (Fourth 
Amen d m ent) Act, 1955, the language of the t- lausc was not quite clear, 
and the Court had to infer by nnplicaiion that the existence of a ‘public 
purpose* was a condition ijrecalent to comt/ul-ory acquisition of pritate pro- 
perty, and lliat, accordingly, the question was justiciable. But the words 
‘save for a public purpo.se’, iusertal b> the Aniemlineift Act, makes public 
purtxise an express condition'''-^* of cuinpulsor) au|nisition or itvjui'-ilion 
and no doubt is leit that when it is found that tlicre no [,ublir purpose 
to yipport a law of compulsory acquisition, the Court is b<}Mirl t(» declare 
the law uncon.stitutional.*'*-^^ 


2. Any law to which Art. 31 (2) is attracted, would be unconstitu- 
tional if it seeks to make ICxecutive detcrniinalioii of the existence of a 
j ublic purpose dinar and non justiciable.^**-*'* 

3. Of course, when the Legi-^lature deckiu*, that there is a public 
puq)ose, t!w Courts should req>eci its wouls/' and in examining whetlier 
thcie i.' a public { tirpr><-c In'liind a **clicme lor aupnsition, the scheme 
should l>e exiiminctl as a^wliole insicatl of peking out pnMcular items to 
sav that tlicy are not sup|x>rtefl bv anv public puij>u>e."' But the executive 
or the Legislature is not the linal judge of ihi-^ que-liun.*'' 


4. ft is unnecessarv to state in exjness terms in the statute itself the 
precise purpose for wliich properly is being taken. pro\ided from the whole 
Unor and intendment of the Act it could be gatheied that the prot>eny was 
being acquired cither for the of tlie Slate or for the purjx)ses of 

the public an<l that the lulenlKm wa^ to f>ene(it ihc v^oniinimity at large, 

J\^or is it necessary that tlie notiticaluui for acquisition should .speci- 
fically state that the land nwicd for a public purpose.’ 


5. Once it is held that a jiublic jnnposc exists, it is not competent for 
the Court 1o go into the further <tnes(*f)n, namely, whether tliat public 
purpose C(ni!d be secured b\ a coinpulsoiy acqui'^ition or reqisition or 
otherwise. In other wonis, the ncccssny iur the acvjuisiiion or requisition 
is tM)i a justiciable quostuin”’ Thil otherwise, ChAernimnt is the best judge 
Cif the need for the land;^'‘ whellicr tlial need is a j ublir purjHJse or not 
remains justiciable.^' isimilarh, it is for the (iuvcriimcnt, not for tlie court, 
to <lccide whether a piirucular work to prove useful to the public.®® 

6. Since ‘pulilic I urixise* is a eoiuhtion precedent to the exercise of 
the jxwer of cunqiulsm'y ai'quisithm by the State, it is clear that the State 
has no power to conipul.soril> accpiirc or requisiiitui i)ri\a<e property for 
private purposes, tlial is to <jay, to take the projvertj* ot A to serve the 


14, Slate of Bombay v. NatiH, {1956^ S.C R. 

15 BtaU of Bihar v. Kamenear, A, 11^52 SX: 252 J. 

16, Cf, Arp/tti V, State of IL P., A. 1962 7^ (^ 4). 

1?, State of Bombay v. Bhanfu 

1ft Batkya V. State of Bombay, A. J 

1ft frov. of Bombay v Kbusalaas. A 1950 S,C. ^2 (229). 

Auma V. of t/. P. A. 

21. Saebitutra V. of W, ft.* A. 1958 Cal. 510, 



cxwmfuvtos ov ikma lt(tA>. 

pui|>oses of B, ttiher^ there is no scheme of putHic ttfUity tMtfokfed.*^ On 
the other hand, if the ultimate object is a.pt^lic puipose, it is inunaterial 
that the possession of A is taken away and transferred to B.** But no 
public purpose would, prima facie, be served by requisitioning the property 
of one refugee tor the beneht of another refugee.^* 

*Withcnit uUiority of a law*. 

In order to validate an order of acquisition or reqinsition, not only 
^ould there he a specific law' to autliorise it, but the requirements of su<^ 
law must be strictly complied w'ith.*-* 

Obligation to pay compensation for acquisition or reqoisitionhig. 

1. The oMigiition for ]a>iiu'nt of ju.st conq>ensation is a necessary 
incident of the power of conipulsoiy acquisition of proi>erty both under 
tlie doctrine of the English Common law as well as under the Continental 
doctrine of liminent Dotttain subsequently adopte<l in America. The con- 
stitution of India has raised this obligation to pay compensation for the 
compulsory acquisition of iiroperty to the status of a fundamental right and 
declared that a law that does not make provision for payment of compen- 
sation shall lie void.*"-** 


> 2.* But by subsequent amendments, the above fundamental right has 

been hemmed in by certain limitations : 

Firstly, while ‘compensation’ literally mean,s a 'full and fair equi- 
valent of the property taken’,* cl. (2), as amended by the Constitution 
(Fourth Amendknent) Act, provides that inadequacy of the compensa- 
tion provided for by the Legislature shall not lie called into question in a 
Court of law'. Hence, an individual shall have no legal remedy even 
though he is not paid the full monetary equivalent of the property taken 
from him.*-* He can obtain relief from the Courts, only if no compensa- 
tion is provided for at all, either litcraHy or in effect* (see below). 

Secondly, the application of cl. (2) is altogether excluded in the cases 
coming under Arts. 31A-31B, so that in these cases, the Courts shall not 
be entitled to interfere even though no compensation at all has been 
provided (see post). 

Adequacy of compensation no longer justiciable. 

1. It has already been pointed out that as a result of the amendment of 
ct (2) by the Constitution (Fourth Amendment) Act, 1955, a law comftig 
under Art, 31 (2) will no longer be open to attack in a Court of law on 
the ground that the compensation provided by die I,«egisiature is not adequate, 
e.g., being less than the market value of the property,* or that the potential 
value of the land or the statutory solatium i>ayable under s. 23 of the Land 
Acquisition Act has not been included.* 


22, Koehumi v. State Madras (11), A 1980 S.C. 1080 (1104), 

23, C/. Remestiiar v. Secy, of State, (1^) 34 Cat 470 (480*1)* Maekkdtsnd, 
in re, A 1921 Ca). 91A 

24, State of Raiasthan v. Natkmed, A 1954 S.C. 307. 

25, State of Madras v. J^^amasivoya, A. 19^ S.C. 190 (194): VajraoetH V. SpeoM 
Dy. CoOeeter, A 1966 SXX 1017; feefeebkoy v. Asstt.,C(^etor, A 1965 SjC. 
1095, 


1. C'f. Stole of 

2. Vf. Amm SPt 

3. Ratredau C«s 

4. I^utrardhvn 


V. B. V. Bela Banerke, (1954) &C.R. 595 
hj. State of Rakuth^ (1956) 2 S.C8, 3» (363). 

V. Vniort of Jrrdta, A 1951 951. 

hAftd Dy, CiBeetor, A 1956 SCl 1017. 
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2, Bat Cl. (2) still reqitires that some compensation must be ‘given’, 
and that must not be arbitntrUy*-^ arrived at. Even after the amendment 
of cl. (2), the Court adheres to its pre-amendment conclusions, based on 
the interpretion of the word 'compensation', namely, that— 

(a) ‘Compensation’ means a 'just equivalent’ of what the owner has 

been deprived ofJ * 

(b) 'Hie value of land at a time anterior to the date of acquisition is 
no compensation if the fixing of an anterior date is made on considerations 
irrelevant to the value of the property about the time of acquisition.®-’ 

3. Notwithstanding the amendment — 

(a) It is not open to the Tvegislatiire to lav <lown princii les which mav 
result in non-pajTnent of compensation or which may result in paying an 
illusory^ compensation.®,* 

(b) The legislation must rest upon some princinle of giving compen- 
sation and not of denvinq or withholding it, and a legislation could not be 
supported which was based upon something which was non-eristent or was 
unrelated to facts and consequently could not ha\e a conceivable bearing 
on anv principle of comf'ensation There will l>e a violation of Cl. (2), 
even after the amendment, if the principle l,ud down bv the Legislature is 
not relevant to the property acquired or to the value of the property at or 
about the time it is acquired,* 

In short, if the compensation fixed or the principles evolved for fixing 
it disclose that the Tvegislature made the law in fraud of piowers, the ques- 
tion is within the jurisdiction of the Court"'-® eg , where the compensation 
provided for bv Ih^ 1 nv is .'iO^ or less of the value of the jiroperty taken.* 

(e) It is not open to the Legislature to provide that no compensation 
is to he pai«l for a /"art of the propertv acc|uiretl,’® provided it is a separate 
tenement.'” ^\'here it is not a sep.irate tenement, the question of non- 
payment for anv of the elements of the property becomes a question as to 
tnadequacy of the coinpensation provided for, wdiich is precluded by the 
concluding words of Art 31^21, ea, the contention that mineral’, have 
not been separately value<l w'here mining land is acquired ” 


3. Tt must he .some peruniarv benefit to the individual in lieu of the 
propertv taken from him and not some bmefit which may be conferred upon 
him along with other member', of the public '* Tims, where land is taken 
away from an individti.il without providing for any pavment of compensation 
to him, it cannot be said that Art 31 ('21 h.as been complied with because 
the land so taken or some portion of it has been set apart for the use of 
the public ” 


4. There is a contravention of ‘\rt 31 (2) if the Legislature neither 
fixes the amount of compensation itself nor specifies tlie principles for its 
determination.’* The task of determining the principles mu' be performed 
by the Legislature itself But tiiere is no unconstitutional dele^tion of 


a. Vahwrfa V. X>v. CoOfrtot. A. 196S SC. 1017 
6 leektihoy v. Collector, A. 1«»5 1095- (1^1 IS C.R. 636. 

7. l/tttm of Mia v. Metal Corpn. of India A 1967 SC ^ 

fl. Tatveeto v. State of Madras, A 1964 SC 257 ■ 119541 SCJl. T61. 

% U. P. V. Itanfimo, (1969) SC (C A- d 213W. 

10. Stott of Mairm v ^ ^ S.CR. 936. 

IL INvdfctir Cotd Co. v. tlrdon of A 1961 S^ 

12. Mwkktar Sioak v State of V. P., A. 19S7 AH. 397 (303 30$). 
i TWm (1952-54) 2 CC 239 (247) : A. 1954 S.C 207. 
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lOgt^MIve power where the l,/fgi8Uiture has laid down the priociplea according 
to which compensation is to m i^id but leaves it to the Executive to apfdy 
diose principles according to particular circumstances.^ 

Thus, the legislature may provide for payment of compensation in 
instalments but leaves it to the Executive to specify the instalments.** 

Whether the Legialetare can provide for payin«at «i co mpena etion 
cm the basis of the value at a time anterior to that of aeqmutioii. 

The decision in Brio Batter case on this point seemed to be clouded 
for some time after the amendment of .^rt. .31 (2) by the Constitution 
(Fourth Amendment 1 Act, 1955.** Rut the Supreme Court has since 
clarified the position by holding that — 

(a) The Constitution (Fourth Amendment) Act, 1955 has not 
introducetl*' any change in this respect over the law as settled in Bela 
Boner jee’s case *® On the other hantl, the interpretation of the word 'com- 
pensation', as given in Bela Better ice's ca^e,^'' lias lieen accopte*! by Parliament 
while jassing this Constitution Amendment Act. In the result, though 
mere inadequacy of the quantum of comjiensatton is no longer justiciable 
on account of the amenilmenr, if the T,egislature, in fixing the compensation 
or in providing the principle'- for determining compensation, lays down a 
stanilard which is not relevant to the value of the property at or about the 
time it is acquired, it would constitute a fraud on the Constitution and, 
accordingly, be struck down as uncon'-titulional.**-*® 

(b) In this respect, no di.stinciion betw'een a temporary and permanent 
enactment can be made. Tf it is no 'compensation', it vv'ould be the same 
whether the enactment is permanent or temporary. *•-•* 

Constitatioiiality some Acts under Art. 31 (2) : 

Assam Acqiddthm for Land for Flood Control and Prevention of Erorioa Act, 
1955, and Vafidatlon Act, 1959: 

Hdi tnt'flfid** 

Bombay TalUkdari AboBthm Act, 1949: 

Held 

Land Acquisition (Madies Amendment) Act, 1961: 

HrU invkid** 

Land Acqoiaitioa Act, 1894: 

Held valid - S. 1(1) 

Madhya Pradesh Abolition of Cash Cirants Act, 1963. 

Held invalid * 

Metal Corporation of India (Acqoiritirq of Undertaldng) Act, 1965: 

Held invtdid^ 


14. 

15. 

17. 

lA 

19. 

20 . 
21 . 

S 

23 

2i 

25. 

L 


Cf. State of Bihar v. KamerhwaT. A 19S2 SC 232 ( 270, 273-6): (1952) 
S.CF. Wn. 

Viskeshwm v State of M. (1962-64) 2 CC. 387 (3P2) : (1962) &C.R. 1020. 
State o\ W. B. V. Bela Banerjed, (1954) S.C.R. 568 {564). 

\^MJe (1964 ) 4 Sb 189^190. 

Vc^ekt V SpeeUd Dy. Ce^etm, A. 1965 S.C. 1017: (J96S) I &C4L 614. 
Vntpn of India V Metal Catpn. af India. A 1967 8<X 637 (642), 

/tdteeblktv v. Asm. Ctddetia*, L 1965 S.C 1096. 

of Madras J/amaaha^A. SC 190 (1«). 

2y. Co««r.. V, Durganatk. (1967) S.C fCA, 1100 of 1966t d ISAM'). 

MmMm v. So. Dy C^tar, (im) t SCi. 6U. 

Stale af MoArmt, (1686) ^ fCJL 4. 2IA.6IR. 

of M.J^ V. Banciha^ A. 1968 i£T(»3, ^ 


16 i/nm Ma V. Mat^ 4^. /ndM, A. 1987 SC fK* (04th 
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CL (3)i Validitsr of State Law*. 

1. Thisi clause means that no law relating to acquisition or requisition* 
made by the State lyegislaturc after the commencement of the Constitution 
shall be valid unless it is reserved for consideration of the President (Art. 
200) and receives his assent fi^rt, 201). Where this condition has not 
been complied with any proceedings taken under the Act shall be void * 
and no part of such Act wshall be enforceable.* 

2. The w’onl 'law* in the clause and in cl, (6) appears to have been 
loosely used to mean a bill. Again, the President is not obliged to pvc his 
assent twice over, once under Art 31 (3) and again under Art. 200. When 
a Bill is referred to under Art 200, the Pre^^ident is not debarred from 
seeing whether it fulfils the requirements of y\rt. 31 (3),*-’ 

3. The Supreme Court has licUP that cl. (3) is attracted only where 
the State Legislatnrc enacts a subUanthic legislation relating to acquisition 
or requisition, after the commencement of the Constitution. An Act which 
amends an existing law w'hioh is covet e<l by cl. (v'i) fa) is also covered by 
that clause and need not comply vvith tlie recjuireinent of cl, (3). 

4. The assent of the President is required to enable the State Legis- 
lature to enact the law, but it does mit | reclude any challenge as to the 
invalidity of the law owing to contravention of anv other provision of the 
Constitution, c 7, Art. 31 (2).® In thi^ respect, cl. (3) differs from cl. (’4).* 

CL (4): Petiffing Bills* 

1. Cl. (4) relates to Pills cif a State Legislature relating to public 
acquisition which were pmdinq at the commencement of the Constitution. 
If such a Bill has 1 vcn pa'^se<l and assented to by the President, the Courts 
shall have no jurisdiction to question the validit)'^ of such law on the ground 
of contravention of Cl. (21, fc, on the ground that it does not provide 
for co!ni>ensation^*' or that it has been enacted without a public purpose.'' 

2. But Ci. (41 would not debar the Courts from examining validity 
of lh<' law» on other grounds, c n , whether the law contravenes the guarantee 
of equal protection in Art, 1^, cn, by providing different principle'’ of 
compensate m for different sets of persons without any reasonable basis 
for such classification.'* 

3. What the 1 resent clause requires • . that the Bill must be pending 
on the date of commencement of the Constitution and not that the Act 
ultimately passed must in everv respect follow the Bill." In other words, 
it not require that (he Bill must be {M^^cd without any amendment.'^ 

Scojpe of CL (5) : 

1. This clause provi des a number of exceptions to the requirements 
of cl. (21. So, as regards laws coming under this clause fas under cl (4)], 
too, the Courts shall have no (lower to examine the validit)' of the lefpslation 


2, Btntf ^ Madras v. I^amaswayoi, A. 1^5 
3-7, Cf, State af Bihar v Kameshwar, A. 1952 S.C 252 ( 262, 300): (1952) S.CJR. 

A tMavati v Sim af BomJbav, A. 1967 ^£,521 (52^1 . 

9. (fhara £, S. C. v, SMt of Priniab, A, 1960 S.C, 2S4 (2^1. n * 

lOt CiVmegh Singh v. Stale of Bombay. (1965) 2 SC.R. 164 (162); Sierya Pei 
V, State ofV.P, im 

A, ». M. ». A. ISK MB. S7 (ff). 
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eitlier on the ground of absence of provision for compensation^ or on the 
ground of non-esristencc of public or l^ause the executive 

determination of the existence of a public purpose has been made conclusive 
or non-justiciable.” 

2. But cl. (S) only excludes the application of cl, (2). Hence, the 
validity of a law coming under cl. (5) can be challenged for the violation 
of any other fundamental right, c.g , under Art, 14, or want of l^slative 
competence at the time when it was made,’® eg, for contravention of 
s. 299 ( 2) of the Government of India Act, 193!i,*® and the requirements 
of that section are to be construed in the same way as in Bela Banerjee’s 
core,*®-*^ Nor can Art. 31 A resusciate a pre -Constitution law' which was 
vmd ab initio for contra\cntion bf s 299 ('2 V** But it may be validated 
by a specific enumeration in the Ninth Sche»lule, in pursuance of Art. 
31B.*®** 

3. Cl. fS) applies to two classes of laws — 

(a) ‘Existing laws’ other than those which come under cl. (6), ie, — 

(i) Law.s enacted more than 18 months before the commencement 
of the Constitution :**-*’ 

(ii) Laws enacted within 18 months before the commencement of the 
Constitution, tmless certified bv the President, under Art. 31 (fiV** 

(b) Any law' made by a State Legislature or hv the Union Parliament 
(ie., any law made after commencement of the Constitution), for any of 
Repurposes mentioneil in items (i)-(iii) of sub-cl. (b). 

Snb-cL (a). 

‘Existiiig law*. 

1 This exprc-ssion is defined in Art 366 (10). f’osf In the present 
context, it is assumed that the existing law was -v-plid mider the constitutional 
law then in force. If. for instance, a pre-Constitiition statute was in- 
consistent with s. 299 of the Goyemment of India Act. 1935, it was void 
<d> initio and nothing in the present clause could revive it.** 

2. The following laws would come within the scope of cl. (5) (o) : 

(o) Provincial Acts such as the Bombay I.and Requisition Act. 1948” 

(b) Central Acts such as the Lan«l Acquisition Act, 1894;’,* Canton- 
ments Act, 1924;* Electricity Act. 1910.* 

3. Where an ‘existing law’ is amended hv an Amending Act subse- 
quent to the commencement of the Constitution and the Amending Act 
contravenes the jirovisions of cl, (2) of Art. 31, it is onlv the arnending 
provisions which will fail, if they ere ^cr'erable* But if the life of a 
pre-Constitution Act is simidy extended bv an amending Act, after the com- 
nwncement of the Constitution, the Act docs not cease to have the protec- 
tiop of Art. 31 (5).*® 

15. Slate of Bihar v Ka»ter}r-m, n952> SCR gUP; (1952 41 2 C.C. 353. 

16. fhandu v State o1 Punjab, A. 1961 SC 343 (34S)’, Barkava v State of 
Bombay, A. 1960 S.C 12(B} L^vafi v. State of Bom^y, (19W) SjC.R, 721. 

17. Somaumti v. Slate of Puniab, A 19® SC. ISl (160). 

16. Khendewal v. Sme of V P. K. 19S6 AH. 12 (IS). 

19. Kanpw Oit MBb v. fudte, SbSss Tax, A. 1986 All. 99 

20. feeje^bboy v A»stt. Colleeiar. A 19® SC. 10®. 

21. SMe of W. 8.y Beta Bemerfae, (1964) Si.CR, SBft 

22. Btkktibha v. S/aJe of Bombay, (1964) S.C. fCA 743/©li Staia of K, P. v. 
'Brijandta, A 1®1 S.C 14. 

SS. faeiaeb^ r Atstt. VpUartar. A, 1965 $jC 10® (llOl-t). 

24. Akara S. v. State at Punidb, A 19® R.C 264 089), 
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4. But notifications issued after the ccnzunencement of the Constitu- 
tion cannot be challenged as unconstitutional if the Act under which th^ 
are issued is protected by Art. 31 (5) (o).® 

5. When a law is protected by the present sub-clause, its validity 
cannot be diallenged on the ground of non-compliance with any of the 
conditions enumerated in Cl. (2) of Art. 31, including the existence of 
‘public purpose’,”-^ except where tlie purpose, being patently a private purpose, 
would render the exercise of the statutory power by Uie Executive ‘colour- 
able’ or ‘fraudulent,®-’,* But the Court has no jurisdiction to enquire into 
the •propriety of the Executive determination m tlie absence of definite 

allegation that the Government has acted in ftaud of its powers.*-’ 

* 

This does not, howc\er, preclude pleas under the general law, e.g ., — 

(i) 'J^hat a declaration under s* 6 of the Land Acquisition Act, 1894, 
is ulira inrcs — 

(a) Because of non-coin^ liance with s. SA,**-’*" 

(b) Because while the fleclaration stales that the land is needed for 
a 'public puipose*, it is established that no part of tlie compensation money 
is pa) able out ot the public revenues or iiom some fund controlled or 
managcil by a local autliority.“ 

(c) Because die declar.Uion docs not s|>ecify whether the land is 
needed lor a public fi^iq^ose or fur the purpose of a company.^® 

(d) Where the dcclaialioii is that the land is needed for 'company', 
but it IS e'^tabhshed that the entire coiiii>cnsalnm not being paid by the 
conipjmy,“ 

(e) W hore the entiie comicnsal’on is i»a)able bv a company, but the 
decliiMtion doC'> not stale that the land is needed lor a company as distin- 
guislit'd lioin a 'public puiiKisc', unle^^. on a i>roi>cr interprclation of the 
nolihcalion, it is vlcrir that the declaiatum was to the effect lliat the land 
was needed for a conqian)'.” 

(f) Wheie the declaration is lliai the land ivS needed for and at the 
cxieiisc of a u»nipan\, but the jiioceduic under Tart VII of the Act has 
not been complied \\ith,% 

(li) That the requirements <if s, 40 in the case of acquisition 
for a Mjnipany, ha\C not ln.-en complied with. b\ making an agreement in 
tenns of the prirlicular sub-clause which is lelied on by tlie State or the 
puiqiose for wliuii the land is required b) the i.omi>any is not covered by 
any of the sub clauses of s. 40 (1) or it ajipears from the agreement 


1 . 


2. 

3. 

4. 

5 . 
6^7. 

8 . 

9 , 

la 

11 . 

12 . 

13 . 

M, 


Bmkya v. Slate of bombav. A, 1960 SC. 120.3 (1206): (1961) 1 S.CR, 128j 
lAlavati V. State of Bombay, (1957) SC.R. 621, Jbandu w Slate of A. 

1961 S.C. 343 (54.-5); v. State of Punjab, A ^963 S.C. 151: 


(1963) 2 S.CwR. 774. 

Ram NarUyan v. Dmapore ^anit. Board, A. 1958 Pat. 71 (74), 
Sriniva^ v. State of W. B., A 1954 Cal, 171. 

Okara E. C, v. State of Punjab, A. 1960 S.C. 284 {289), 
Mamoar v T, C, Government, A, 1952 T C. 14. 

V. St^e of fhmjab, A. 1963 SC. 151 {160, 164), 

Sme of W. B. V. Talukdor, (1965) 1 S.C.A. 593 (601). 
Nandeswar v. V, P, i)ovi„ A. 19W S.C 1217, 

S(^Ti^ Prasad v. State of V P„ A 1965 SC. \ 

Sk^m Behtni v. State o) M, 0^65) 1 SC A 588 (5W), 
fk/bndu Lot v. State of 
Aiartffotta v. State of W, 

Ama V. State of I/. R, (11). <19») 1 S.CA 12. 
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that, ^ile giving its consent^ Government did not apply its mind to the 
{■articular sub-clause under which the acquisition was going to be made.“ 

(iii) That, where die acquisition is for a company, the requirements 
of s. 41 have not been complied with.*® 

(iv) That the puipose for w'hich the land was purported to be acquired 
was not the real purpose and that the Government had issued the notifica- 
tion under s. 6 for a €oVateral purpose.’® 

But— 

\\here the declaration is that the land is needed for a public purpose 
and the compensation is payable* out of the public revenues, and ‘even a 
fraction of the community’ may be bencfitted by the acquisition, it would 
not be invalid merely because the acquisition is primarily for an individual 
or a companj’.” 


Sub-cL (b). 

Any law passed by tlie State subsequent to the commeaicement of the 
Cmistitution’® for any of the following purposes conics within cl. (5) (&)— 

(*) Taxation’* or paialty, i.e., fiscal and penal statutes. 

Under this head comes a law providing for forfeiture of a land which 
has been sold in cuntravention of a statutory prohibition ,■*“ or authorising 
assessment of revenue-free land.*’ 


(li) Promotion of public liealth, prevention of danger to life or pro- 
perty. 

Tliis sub-clause means that if, for the abatcmetil of a public menace 
like fire, disease, ikinger to the safety of occupants of a building or its 
neiglibaurs, it is necessary to destroy or to take temiHirary possession of 
property, a law authorising such a taking of property cannot be challenged 
as invalid on the ground tliat it does not provide for compensation.** 

But this sub-ctaiise was not intended to cover a permanent law of 
acquisition for a public {rtirposo, say. for the oiening of a public jjark or 
the erection of an embankment, which does not provkle for compensation, 
even though such acquisition may t)C necessary for the improvement of 
public health or for the prevcntkwi of <iangcr fiom floo<l.“ 


(«t) Enforcement of any agreement relating to ev.icuee property witli 
another Government.*'' Any enactment ff>r the prevention of encroachment 
upon public lands cannot be .said to coiye under this cl. (5) ih) (it).*l The 
A^inistratioii of Evacuee Property Ai*t, 19.‘'0, comes under ebuse (5) (h) 
(in). The w'ord “otherwise” implies tliat the law need not always be based 
on an agreement with a foreign coimtry.*' 


15. 

16, 


17. 

1«. 

19. 

20 . 
21 . 
22 
23. 


Ag^dJa V. State of W. B„ (1966) 1 8.C.A, 588. 

validatiuK enartment \Agamatta v. State of W. B., 
(1965) 1 S.CA. 600 (6i9)]. 'lliat the Government apj^ied its mind can also 
be proved by evidence diuude Ubidi. 

Bmkya v. Sta^ of Bombay. (1961) 1 S.C,R. 128: (1961) 2 426. 

If it » a bw, it will be covered by Art. 31 (5) (a), 

S^r'^Tw 1962 S.C 1006 {1020-1): (19®) Supp. (2) 

^er4tts V. State oj Bombay, A 1960 Bom. 469 {400). 

v. State of Oriita, A. 1964 &C. J196 {Jim), 

Py. Conmr. v. J^gamtk. ( 19 ®) S.C. 1C.A n«V86, A 16-967}. 

Vo S, D. 0,, A, 1966 Pikt 1 (W)* 

Samfimm <^*r. A 1966 14A 
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C 3 « (i)« Validity oi ccrtaiii pre*CoiMtiJhitMm laws. 

1. This clause lays down that a pre-Constitutlon State law^ shall not 
be questioned in any Court on ground of conlravention of cl. (2) of Art- 31 
ot of s. 299 (2) of tlie Government of India Act, 1935, if it satisfies two 
conditions — (t) that it was enacted within 18 months before 26-1-50 and 
(») that it was submitted for*tlic President’s certification by 26-4-50 and 
was certified by him.* 

2. But if a pro\incial law was passed witliin 18 months before 26-1-50 
and yet the certificate of the President was not obtained, it wnuld not be 
entitled to the protection of the i>resent clause against the operation of 
s. 299 (2) of the Government of India Act, 1935, or of Art. 31 <2) of 
the Constitution, eg, i,a) West Bengal Land I Welojjment and Planning 
Act, 1948;’ {b) Madras Aliyasantliana Act, 1949,^ (c) Orissa Development 
of Industries, Irrigation, Agricultuie, Cainlal Construction and Resettlement 
of ^ispbeed Persoms (Land Aetjuisitibn ) Act, 1S>48.* 

3. The ambit of the piolection given by cl. (6) is co-extensive with 
that given by cl. (4) [see p. 201 antc\. 

4. Certification would not, however, cure defects outside s. 299 (2) 
ot tlie Govermnent of India Act, 1935, or Art. .U i2) of the Constitution, 
eg., alisence of legislative com{>etence.^ 


Saving o' prov'id- *'31 A. (fl Sotteith^tamhng anything contained 

ing foi acquisition ol 13 , no loix' t>ri'Vidnuj for ’ — 

estates, etc. 

(a) the acqaisitimi by the State of any estate or of any rifi^ts 
therein or the extinguishment or modification of any sudh 
rights, or 

tb) the taking iK'cr of the management nf any f*to/>criy by the State 
for a limitid period either in the /niHie interest or in order to 
.tecure the proper management of the property, or 
(c) the amalgamation of tu:o or more corporations either in the 
public intcH'Sf or in order 1 1 secure the proper management of 
any of the lorporatious, or 

{d) the existuiguh'hment or modification of any rights of managing 
agents, secretaries and treasurers, managing directors, directors 
or managers <•/ corporatioiu, or of anv z>otiiig rights of share- 
holders thereof, or , 

(el the extinguishment or modilu-ation of any rights accruing by 
zdrtue of any agreesnent, lease or licence for^ the purpose of 
searching for, or zeinning, any mineral or mineral ot/, or the 
premature IrrminrJion or cancellation of any such agreement, 

lease or licence, , . ^ , 

sktdl be deemed to be tvid on the ground that it i,s inconsistent unth, or mes 
OPtvay or abridges any of the tights conferred by article la artice 19 or 
article 31’: 

A. 195* SC. «». iHraa v. State of Madras, A. 
2^ndm ^^Ettayapuram v. Slate of Madras^ A 1954 S.C. 257: (1954) 

^llZdr, Esi.TTsta'ts^^ A. 1^ S.C. 25L 

fust insefied by the Constitution (First Amendn^t) Acb 19SL 
by ^ CorwUtution (Fourth Amendinent) 

Aci, im 


1. 

2. 

a 

A 

a 

« 

f. 
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£Art )1A« 

Provided thet wiiere »iidk lew i» a lew made by tibe Lagidatore 
ef a State, the provisiene oi tbit article thall aot apply thereto ualeM 
tedii lew, having been reeerved for the contideretion of tibe Pretidaet, 
bet received bit etceut 

* l^rovidol further that where auy law makes any provision for the 
acquisition by the State of any estate and w'Here any land comprised therein 
is held by a person under his personal cultivation, it shall not be lawful for 
the State to acquire any portion of such land as is within the ceiling limit 
applicable to him under any law for the time being in force or any building 
or structure standing thereon or appurtenant thereto, unless the law relating 
to the acquisition of such land, building or structure, provides for payment 
of compensation at a rate which slpall not be less tliau tlie market value 
thereof.* 

*(2) In this article, — 

(a) the expression "estate’' shall, in relation to any local area, has/e 

the same meaning as that expression or its local equivalent has 
in the existing leesv relating to latid tenures in force in that area 
and shall cdso include — 

(i) any jagir, iiicmt or muafi. or other similar grant and in the States of 
Madras and Kerala, any fanmatn right; 

(iij any land held under ryotu<ari settlement; 

(iiij any latid held or let for purposes of agriculture or for purposes 
ancillary thereto, including uoste land, forest land, land for pasture or sites 
of buildings and other structures occupied by cultimtors of land, agricultviral 
labourers and village artisatis.* 

(b) the exiHresston ‘'rights’", in relation to an estate, shall include 

any rights vesting in a profHrietor, sub-proprietor, under- 
proprietor, tenure-holder, ratyat, under-raiyat or other 
intermediary and any rights or privileges in respect of land 
revenue. 

Amendment.— The Arucle vs as onginally inserted by s. 4 of the Constitution 
tFirst Amcndinent) Act, 1951, and later amended by the Con<4jtuUon (Fourth Amend- 
ment) Act, 195S, as shown by italics Both the amendimnts were givtn retroipeetive 
effect from the commencement of the Constitution. 

Further amendments have been made b> the Seventeenth Amendment Act, 1954,*" 
by adding a second Provnso to Cl. (1) and by substituting Cl. (2) (a). 

Object of Art 31A. 

Shortly speaking, the tjbject of the introduction of Art. 31A by 
the Constitution (Pint Amendment) Act, 19S1 was to validate the 
acquisition of zemindaries or the abolition ot tiie Permanent Settlement with- 
out interference from the Courts; 

Art 31 A provided that no law fiast or future) affecting rights of 
any proprietor or intermediate holder in any estate sliall be void on the ground 
that it is inconsistent with any of the fOndament.*!] rights included in Part III 

6. The second Proviao was inserted by the Constitution (Seventeenth Amendment) 
Act, 1964. 

9. CL (2) (a) was first amended fay the Constitution (Fourth Amendment) Act, 
1965, It has been substituted as above with tetrot^etive ^t(et, by the 
Comtifution (Seventeendi Amoidment) AeV 1964, 

10. Its emwtit^i^slity has been vpheld (Ss;/ae Singh v. State of Rofmtkmt A. 
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of the Constitution. Tliat is to say, no such law shall be liable to attack 
on the ground that no compensation’* has been ptovided for, or tliat there 
is no public purpose'* or that it violatts some other provision of Part III, 
e-g., Art. 14.« 

Object of farther amendment by the Constitution (Fourth Amend* 
ment) Act, 1955. 

'I'he object of this amendment is to take ont not only laws relating to 
ab()lition of Zemindart but also ofber iictu'- of agrarian and social welfare 
legislation, ^vhich aflfett t ropriotar) rights, altogether, from the purview of 
Arts. 14, 19 and 31. I'lie objett IS thus exiilaiiied in the Statement of 
Objects and Reasons — 

“It will be recalled that the zemindan abolition laws which came first in. our 
programme of social welfare legislation were attacked by the interests affected mainly 
with reference to articles 14, 19 and 31. and that in order to put an end to the dilatory 
and wasteful litigation and place these above challenge in the courts, articles 31A 
and 31B and the Ninth S(hi'dule were enacted by the Constitution (First Amendment) 
Act. Subsequent judinal d(*cisions in^ertircting articles 14, 19 and 31 have raised 
serious diffimitie* in the way of the Union and tl^e States putting through other and 
equally important social w'clfare legislation on the desired lines, e g., the following: — 

{i) While the abolition of zenindaiies and the numerous intermediaries between 
the State and the tillers of the soil has be^n achieved for the most part, our next 
obicctives in *'cform arc the fixing of limits to the extent of agricultural land that 
may be owned <^r occupied by any person, the dispo'^al of any land held in excess of 
the prescribed maximum and the further modification of the rights of land owners and 
tenants in agricultuni holdings 

(it) In the interests of national economy the State should have full control over 
the mineral and oil ‘•psource-'* of the country, including in particular, the power to 
cancel or modify the terms and condition"- of prospecting licences, mining leases and 
similar agreements 

(i7il It is often necessary to take o%er under State management for a temporary 
period a commercial or indu'-trial undertaking oi other property in the public interest 
or in order to se(njre the better management of the undertaking or property Laws 
providing for such temporary transference to State management should be pentussible 
under the Constitution 

(trl The n'forniN in companv law now imdrr contemplation, such as the progressive 
elimination of the manaving acenev '•v^tem. proM ’.on for the compulsory amalgamation 
of two or more companies in (he nalional interest, the tran-vfer of an undertaking from 
one companv to another etc . require (o ht* olaced above challenge 

It is accordingly pioposed in clause 3 of the Bdl to extend the scope of article 31 A 
So as^o cover ,thesc categories of essential welfare legislation.*' 

Arts. 31A and 31 (4). 

The scn{>c of Ait, M is ?i orut* uarNc^or and uitltT than that of 

Art, 31 A- * 

Art 31 (♦n has apf'lication only to statutes vhich ^re pending 
in the Lcci'^lnturc at tlic coniinencomenf of the Constitution, whereas Art. 
31 A is stihjeci to no such restriction. 

fn) Art. 3i (4) excludes attack only on the jground of contravention 
of Art. 31 (2). while Art. 31 A bars objections based on contravention of 
Arts. 14 and 19 as well** 


11 . 


12 . 

IS, 


H. P. Admn,. A I960 aC 1008 (1012) [The second Proviso to 
A ( 236 ) : 

Vl$k»uwr V, St«t0 of M R, 

W iftw V. »/ Bmixty, A 196© S.C. 4S9 (4T0). 


(1962) &CJI. 889: 
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(*«) On the other hand, Art. 31 (4) covers acqjuisstion of any hind 
af property, while Art. 31 A (1) (a) relates only to the acquisition of a 
particuUtr land of property, vis., estates**-" and rights tberrin. 

(tt') Though confined to estates or rights therein, Art. 31A (1) (a) 
covers not only laws for their acquisition byt also for tlieir extinguishment 
or modification.**-" 

(v) While Art. 31 (4) relates to laws relating to acquisition or requi- 
sitioning, .sub-ds. (b)-(e) of Art. 31A (1) deal with laws affecting rights 
of property other than by way of actpiisilion or re(]uisitioning. 

*NotMritIistanding anything in Art. 13*. 

1. The words in Art 31 A (1) prior to the Ajoendment by the 
Constitution (Fourth Ammidment) Act; 1955, w'ere 'jiotwithstanding 
anything in the foregoing pnni'»ions of this Part*. The change is rather 
veriwil, for either expression excludes the application of any of the funda- 
mental riglUs conferretl by the three Articles which are specified, Arts. 
14** 19,'*-** 31** (including the question of public puqxjse^. •“, **-•* 

2. But a challenge on the ground of contravention of other Articles 
is not precluded, eg, that certain provisions of a law authorising St.ite 
management ^of the property of a Mutt infringed the provisions of 
Arts. 25-26.** 

In this respect, the Constitution (Fourth Amendment) Act, 1955, is more 
liberal than the First Amendment Act. 1954. for. while the original Art. 31A 
precluded a challenge on the ground of Aiolation of “any of the rights con- 
ferred by any provisions of this Part," i e , any of the fundamental rights, 
the amendment of 1954 has restricted it to the contravention of three specifieil 
Arts, only vxe , Arts. 14. 19, 31. 

3. Prior to the amendment of Art 31 (2) by the Constitution (Fourth 
Amendment^ Act, 1955, it was held bv the maiority of the Supreme Court 
in Slate of Bihar v. A'cn'cv/rtoar,’*-*^ that the existence of a public purpose 
was an implied condition for compulsorv acquisition of private ]>roperty by 
the State, Such a contention would now" be precluded since the amendment 
has laid down the existence of a public purpose as an express condition for 
requisition under Art. 31.* 

4. Further. Kiilrj' 42 of List III basing been amended at the .same time, 
so as to omit anv reference to compens;ition therefrom, it can no longer be 
contended that a provision for compensation is a condition for the exercise 

U. Aiit Singh v Stair nf Puniah A 196. SC R56 (859, 866). 

15 Vf Amar Singh v State of Rafa*tkm (1955) 2 SC R. 503 (364 366). 

16-21. C7. State of Bihar v Kamnwar, flS^) SCR flW} ^yapal v. State of V, P., 
0952) SCR. 1099 

22 C'f. Umeg Stngh V State of Bomhav (19^) 2 SCR 164 (182). 

23 Gangaiharrao v. State of Bombay A. 1961 SC. 288. 

24. State of Bihar w Ramemar. A. 1961 SC, 1649, 

25, Vommr. H. R. E. v. LakthmindrO. (1964) SCR. 1006 

1. TIus view of the Author, express at p 184 of the txevlous Ed., now finds 
support finm State of Bihar ▼. Ramei^ar. A. 1961 SC 1649. whkh hokb that 
a tew of acQoi^tioii may come under Art. 31A even thoi^d) it la not for • pid>|ir 
purpose. This d^sion has not, however, overrated Koe hmi y. State of 
Modrtht (ID A 1960 SC KM) {1086-7) whtdt held that a tew, in order to 
cone nn^ Art 31A (1) (a), must n^te to agrarian raform (aee p. 211, 
Port), The two dedriom have, therefore, to be TeeoodSed and dda can be dona 
bv tetdrfing rind the (fucstlon of abaence of uubtk purpose teuwol be ndtod but 
if, ptfrm fam. a tew under Ait SlA fl) (a) hu no Rtarion to wemrin 
leitirti wj^ wig to il, as not being oowrted fay dte letter pert pf ui# MHdiUtor 
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of the legislative power conferred by that Entry. The obligation to provide 
for compensation is now exclusively contained in Art. 31 (2), and since 
an application of that Article is excluded by Art, 31A, a law which comes 
under Art. 31A can no longer be challenged as a colourable legislation 
or as confiscatory in nature.^ 

'Law*. 

This word, being 'unqualified, uouhl include 7 >re-Consiitution laws as 
well, provided they were valid when cn^icted Con'-ecjuently, a law which 
W’as void ab initio, owing lo contravention of Art 209 of the Gov'ernment of 
India Act, 1935, cannot be vived bv an>1:hing in Art. 31A,* 

Protection of amending Acts. 

The protection of Art. 31 \ is available not only to Acts which come 
within its terms but also Acts amending such Act^, to include new items 
of prof^erfy, provided the assent of the I'rcddent i^ taken for such Amend- 
ing Acts.® 


Sub«cl. (l)(a): ^Law providing for the acquisition by the State of 
any estate or of any rights therein*. 

1. For the application of thi« Article, it is not necessan' that the Act 
m»ist expressly Mate that the estate or the rights theiein «'ire tiansferrcd 
to^ Vest in the Slate Ti is stifficient if the pneision*- of the Act bv them- 
selves show that (lu .t<<iuisition is bv the State ^ Not i it essential that the 
acquisition must be immediate There is nothing v\iong in its happening 
gradually or on the initiative of the intermedinrv’ perstm, such as a tenant, 
if the actual extingv* h*. ent of the rights in the estate takes place on pay- 
ment of cotTipensalu>n bv the State fn other v\ords, this clause would 
come into operation not onlv where all tlu lights of the owner in an estate 
are transferreil to the State hut also where so>ne only of these rights are 
so transferred ^ 


2. The distinction between 'acipiisition' and extinction or modification 
of the rights in an estate i^ that in the hjimer ca^e, the hencficiarv i' the 
State hut not so ir» the btjer cice^-’ Thus, vhere the rirhts of a lessee 
arc extinguished it wotiM be a rase of *nconisition’ if the !ca<?e is held 
under the State, but one of ‘extinguishment* if it is held under a private 
person * 

3. The ‘vStale*, in (his \rticle. has the same meaning as under Art. 12.* 

4. Where there is a Inw providing for the acquisition of an estate, 
anv /fcti amending tfie sane enact e*! after the c» minp’ into operatlo*^ of 
Art. 31 \. shall he entitled to the ruotettion of that Article 

5 The protectifMi of /Vrt 31 \ (1) not lo-t mereb because an Act 
is given retrospective effccl and ve-^ts an estate in (he Government from a 
date anterior to the coming into foice of the Act 

6 Resumption of a jagir for breach of a condition of the grant is not 
acquisition but if the State wants to take the property of the {agtrdar for 
a public purpose, it is an acquisition within the meaning of Art. 31 A.® 


2 reemhh^v v. A^^tt VoUertor, A 10% (1101) 

3 Mahant SMe of Ori^^a A 1967 5^ focno£n\ 

4 AHt Sinsih v. State of Punjab, A 

5. Bhagal Bam v State of A SC. 927 {9,.S). 

Sa. ^koTsana v Orhsa State. A 

5b, Raghubtr v. State of Amer, A, 

6, Swf* V. State of Ratastkm. (1955) 2 S.CR. 303. 
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On the other hand— ■ 

Acquisitioit of ‘arrears of rent’ due to a landlord is not acquisition 
of an estate or of any right therein within the meaning of Art. 31A but 
is an acquisition of money or of choses in action which falls outside the 
scope of Art. 31A (1) (a).’’ 

Ancillwy measures may be mclnded.* 

A law for the acquisition of an estate etc. does not lose the protection 
of Art. 31 A (I) inerdy because ancillary provisions*fa are include in such 
law, eg,.-— 

(i) A provision for acquisition of buildings as appurtenant to the 
estates within Avhich they lie.* 

(ii) provision for the investigation into and annulment of transfers 
fraudulently made immediately preceding the enactment of an Act for 
abolition of zemindari, with the object of defeating tlie prorisions of the 
Act.*b Such pro^is^o^ may be retrospectively inserted in a law' of acqui- 
sition of estate.* 

(m> A provision for encouragement of self cultivation of the land, 
after abolition of the intermediaries. *b 

(«.') Development of vacant and waste land.*® 

‘Estat*®. — See under Cl. (2) la), below. 

'Rights therein*. 

1. Cl. fll {a) applies onl}* if it is a right in an e.state. It cannot 

therefore, include a personal right such as the right of pre emption, arising 
out of a sale.** ’■« 

2. On tlie other hand, the expression is wide enough to include the 
interests of a mortgagee’’* of a tenure, or of lessees and under-lessees of 
underground mineral rights in an estate.** or of holding a market or mela 
on one’s land which is a transferable interest in land the right of an 
inamdar to appropriate the difference between the full assessment and the 
quit rent ’* 

*Exttnguisbmeiit of such rights*. 

1. This expression means the extinguishment of the rights in an estate 
without involving the process of its 'acquisition’ by the State,’* but would 
not include mere taking over management of an estate.*^ 

2. Hence, it would save even legislation providing for the transfer 
of property from one person to another, provided it relates to a scheme 
of agrarian reform}"' Thus, 

A measure of agrarian reform which fixes the ceiling area fpr the 
bolding of the landlord for his per«or. .1 cultivation and transfers the excess 
to his tenants, would be protected by this clau.se.**,** 

3. On the other hand, in the absence of an ‘agrarian reform’, as 

7. State of Bihar v. Kamerhwar. A. 1952 S.C 252. 

R. Cajapati v Stale of Orisea (1964) S.C.H.' 1- (1962-54 ) 2 CC. 500 (507); 

Kamakihva Naff tan v. 'Ccfkctot, (1966) S.C. A 4W (499). 

9. K. J. CW Co. V. Slate of W. .A I960 Cal. 646 (662) . 

10. Baniit SinKh v. State of Bunfab, S\ 1965 S.C. 6®. 

11. Br^abhan v. BoptiH. (195S) 60 Bom.LR. 12 (24) ; A 1957 Bom. 233 F.B. 

12 Surpat v. State of N. B.. (1959) 63 C.W.N. 571 (SrS). 

13 State of Bihar v. Vmesh, A 19® S.C. 50 (51). 

14. State of Bihar v, Ramethtoar, A 1961 SC 1649 (1654). 

15. Gantadhar v. State of Bombay, A 1%1 S.C. 2® 

16. Sri Bam v. S/«» of Bombay, A. 1^ SjC. ^ (4Tb). 

Uh. BamaaM v. State of Otfarat, A 19® S!!C. 166 (ITS). 

17. Koebmtdt. Slate of Maim, (tl) A. 1960 S.C 1660. 

18. Stmapttr foa Cp. v, By. Cmwiiif., A 19® MB’: (W®) I ACH, 724 
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properly interpreted. Art. 31 A (1) (o) will not enable the State to divest 
a proprietor of his estate and to vest it in another,’ e.g., to provide for 
housing or slum clearance.”* 


4. ‘Agrarian reform’ has, however, been liberally interpreted since 
the 2nd Kochunni case,'"' to include — 

(ij i’ro visions for the developiueiil of rural economy including 
consolidation of holdings.’*'' 

(ii) Proper planning of rural and urban areas,”* including slum 
clearance.’* 

(iii) Equitable distribution of lands between landlord and tenant, in 
order to prevent concentration of lands in the hands of a few landliolders.’® 

(iv} Provisions ancillary to agrarian reform,’”' e.y., aimulinent of 
antic^tory transfers to defeat a law of agiarian reform.’'* 

5. There is no ‘extinguishment’ of rights unless there is a complete 
termiiuition of such rights. Mere suspension is not sufiicient.*“a 

‘Modificatiem of any such rights’. 

1. The word 'moditication', in tlie context of Art. 31A, only means a 
siib.''tanti\e n< 'ih(.ation of the proprietary right of a citizen and has to be 
undcrstootl in juxtaitisition with the v\ord ‘extinguishment*. It does not 
include a mere suspaision of the right of management of a landlord who 
IS disquaiitieil to manage his own property,”’ as distinguished from a suspen- 
sion of the right of ownership.*’® 


2. The following have been held to constitute a ‘modification’ within 
the meaning of this piovision: 

(tj A law which limits the maximum holding of a landlord.** 

^ 11 ) A law which limits the lamllord’.s right to recover pos.session of 
the land hehl by a taiant, for his personal (.ultivation.** 

{iii) A transfer of the landlord’s title to the tenant, subject to a condi- 
tion of defeasance.” 

{vv) A law wliich iiioditie.s the rights of a landlord to .settle his lands 
on any terms and to anyone he diooses.*"* 

(V) A law which niodmes a lanulonl s right to cultivate the surplus 
area of his estate.'** 

^•i) A law which motlities a landowner’s right to transfer his lands.** 
(zfii) A law suspending the rights of the owner** for a limited period. 


*Extiiignitlinieiit or modification of rights in an estate’. 

1. These words have been construed to refer to a law which seeks 
to bring about a cliange in the agricultural economy by affecting the system 
of land tenure, or the rights inter se lietween landlords and tenants.*® The 


Id. Vafnvelu v Special Deputy CoBector. A &C. 101*. 

2a KanfU Sinth v. State of Punjab, A 1^ S.C ^2. 

20a. Ramanlat v. SteUe of Qr vrk 

21. SattMnr v. Court of Wards, (ia’i3) 

21tu Bmrohat Coal Co. v. Umon of /wha, A 1^1 &C. 964 (962), 

22. Bhairtrak v. State of Punjab, A 

23. F«r«sAr«m v. Slote of B^bos, A m ^ 2® 

24. Atmo Ram v. State (tASts 7\ 

2& Koafmd v. SuAe ^ Madras (It), A. 1960 S.C 1080 (im-7). 
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Article would not, therefore, protect a law which has no reference to any 
agrarian reform,^® e.g .^ — 

Divesting a proprietor of an estate and vesting it in the junior members 
of bis family (not l^ng tenants), without any object of agrarian reform,*® 
and keeling the rights in Uie estate intact.*® 

2. On tlie otlier liand, the following are instances of measures for 
agrarian reform — 

(») A law which put.*, a ceiling on Uie holding of an intermediary,* 
or ail} other holder,* takes over the excess lands and settles tliem on actual 
tulti\ators,* even though for such settlement, the latter are required to 
reasonably contribute towards tlie I'ompensation payable by the State to the 
intermediary for the acquisition of the excess land.® 

(it) A law which vests certain lands in a rq>resentative body, e.g , 
the Gram Panchayat, for the benefit of the rural community.*,® 

.i. In onler to tlctermioe whether the object of a law is agrarian 
reform, it is peniiissible to refer to other statutes which, together with the 
impugned statute, form a general scheme of reform.* 

Sttb*cL (b) : Taking over of management of any property*. 

1. This sub-clause is intended to counteract the effects of the two 
Sholapur cases} 

2. It is to be noted that .sub-i lau.se (b) is not restricted to industrial 
undertakings only, but extends to any kinJ'a of properly, lienee, tlie State 
can now take over the manageincnt of any property, movable or immovable, 
for a limited peiiud, without being obliged to justify its action in a court of 
law, with reference to Arts. 14, 19 or 31. 

3. Prior to the introduction of this clause it wa.s lield that the word 
‘mo(Uli».ation' in cl (o) meant the extinction of the pioprielary right and 
that, accordingly, a mere suspiension of the right of management of an estate 
for a definite time would not come under Art. 31A.®b q'hc present clause 
covers such a case. 

4. The conditions for tlie arplication of siib-cl. (b) aio— 

_ <aj Ihe taking over must be for a limited^^ and not an indefinite®c 
periiKl of time. I he management cannot be held to be for a limited period 
merely because there is a puS'H/iility of return of the land to the owner,®a. 

(b) It must be either in the public interest or in order to secure the 
proper management of the property, which must be objectively established.^ 
/\s instances of ‘ptii’bv interest’ may be mentioned — prevention of infringe- 
ment of the rights of tenants :®a full and efficient use of the land for agricul- 
ture ;®d safeguarding of the intertets of the holders of life insurance pottces.®-® 
Ihere is no compliance with this conuition where the taking over is made 
dependent upcm the subjective sati'-faction of an officer. ®a 


1. Sri Ram v. Stale of Bombay, A. 1959 S.C. 4.59, 

2. l^njit Singh V. St«c of Punfab, A. 1965 S.C. 632; Indet Singh v. hate of 

Punjab. A. 1967 S.C 1776 Umj. •»»»«. v. wc oj 

3. Sonaput Tea €o. v. Dy. Commr., A, 1962 SC. 137 (140) 

4. Tip Singh v. Slate of Punjab, A, )1965 Punj 419 (F.B ). 

5. V Union of Mia, (1^51) C.C, 10: (1^) S,C.R. 869: A. 1961 
S.C. 41; Dwatkados v, Sholapxt Spttuang & Weaving Co., (1964) S.C 674 


5a. RanumJai v. State of Gujarat, A: 1969 S.C 168 (i/tf). 

Saa Rttikubir v Court of Wards, (1SB3) S.C.R. 1049; A. 1963 S.C, 373. 

5b. As happmed m Stdte of R^a»than v Mguohar. (1964) S.CR. 996. cr Re^Mk 

S.V, [v /i« 17&I/DDJ. 

6c. JaymUdal v, State of Samofktra^ A. 1962 Sau, 59, 

6. Tropieii tm. C'o. y, Unm of India, (1965) 2 SjC.lt 517 (SI»). 
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5. As instances of taking over for proper management may be men- 
tioned the management of the property of a ‘ward’ or disqualified proprietor.’ 

Sub«cL (e): Amalgamation of corporations. 

The object of this clause js to facilitate the elimination of unhealthy 
competition between rival concerns operating in the same held where the 
interests of the public call for such action, by precluding the objection that 
the amalgamation of existing companies constitutes an unreasonable res- 
triction upon the rights of shareholders guaranteed by Art. 19 (1_) (,f>.* 

Sub>cL (d): Extinction or modification of rights of directors or 
share-holders etc. 

Jn Chiranjit Lai’s coic/’ a (|uesliou was raised whether the voting right 
of a shareholder in a company was a right of ‘proi»erly’ or a mere personal 
privilege flowing from bis proprietary right. The amendment seeks to 
avoid any such question and {lovides that no question of infringement of 
Art. 19 ( 1 ) t/j or 31 will aiise if the voting rights of sliare-holders are 
affected by any last). The rights of managing agents, secretaries and trea- 
si'rers, managing directors, directors or managers are also similarly treated. 
In a sense, cl. [d) leinforce*- cl ih)\ but it is of wider scope. Even where 
the State docs not take over the management but makes some law which 
extingui'>h' n modifies the rigliK of the [leibons lofeired to. such law 
Vvill not be oj>cn >r cb.'illcngc on the giouiuK specified. 


Sub-cL (e): Extinction or modification of rights under mining 
leases. 

1. In SOUK . sc'-, the tc‘a'on.ihlene''S of th<' Mining Concession Rules, 
made under the Mines A: Mineiab (Regulation Develofimcntj Act, 1948, 
which ve'-led .some amount of discietion in the Executive in the matter of 
granting and c.incellatiun of licences, was ch.illcnged." Tlie insertion of 
the present suh clause iirechules such att.acK on giound of contravention of 
Art. 19. 

2. it abo precludes an) contention that compensation is payabE under 
Art. 31 (2) on account of cancellation or iiiodihcation of an existing lease 
licence. I'lie scope of the amendment is even wider and includes not only 
licences but also agreements .ind teases. 'I'lic Constitution Amendment Act 
thus emiK>vvers the Shite iti alicct ev'^n amiractual rights relating to mineral 
devielofiiient, without having to comply with Arts. 14, 19 or 31. 

0 3. ‘Extinction or modification’ includes the sii.^f'cnsion of the rights 
of tlie owner or le.ssee of a nunc tor a limited period, including the right 
of management.*^ 


'Wiiming any mineral’. 

‘Winning’, in the present amtexi. doe^ not mean nic ely getting or 
extracting tlie iitinetals from the mines but also cither incidtntal fnirposes,^^ 
such as the working of the mines aflet the minerals have been extracted. 
Hcacci the modification of a lease governing tlie working of a mine would 
come under this clause.’* 


7. 

& 

9. 

la 

11 . 

12 . 


Ktddip V. hJote «/ P«n;«b, A. 1964 Punj. M7 

Ct, l^gyanptosad V. Indian Iron & SKel A. 

ci Mitmal Devtlapmmt ltd. v. Vnion of Indw, A. 1954 Pat. 341. 

Gujartd Fotltry Works y. Saod. A. 

Bmakm Com Co. v Vman oi 

Gt^gt Pmittry Works v. Sood, A. 1967 S.C. 964 1967-8). 
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Itt Pioviso. 

1. The ^ord ‘law’ ia this Proviso means no more tlian a BUl}^ 

2. The Proviso keeps alive the altemative provisions in Art. 31 (3) 
for judging whetlier the btate law has or has not complied with the require- 
ments of Art. 31 (2). The provisions of Art. 31 (2), therefore, do not 
stand repealed by Art. 31 A. The ditference is that persons whose pro- 
perties fall witliin the detinition of tlie ftcpression ‘estate’ in Art. 31A, are 
deprived of their remedy under Art. 32 and the Pre.sident has been con- 
stituted the sole judge of tleciding whether a Sfcite law acquiring ‘estaftes’ 
has or has not conipheil with tlie requirements of Art. 31 (2).'* 

3. The lVo\ iso, how e\ cr, doe.s' not require that a bill must receive the 
assent of the 1‘resideut once under Art. 31 (3j and again under the Proviso 
to Art. 31 A vl).*" 

4. The Proviso <q)phos not only to .in original Bill coming under 
Art- 31A (^1), but also a Hill to amend such Act.’* 

2tKl Praviao. 

1. The expression ‘acquisition of an estate’ in this Proviso has 

the same meaning as in cl. (l) (a).” Acquisition of the title is not neces- 
sary to attract thi*. Proviso. The underlving idea of this Proviso is that a 
person who is cultiv,iting laiul within the ceiling limit personally, which is tlie 
source of his livelihood, should not be deprived of that land under any law 
protectetl bj Art. 31..\ unless conqxaisation at the market rate is given;” and 
this condition must be complied v'ith if the Slate has, in substance, acquired 
all tlie rights in the land for its own purposes, evai if tlie title remains 
with the owner.” Hut Uie Ptoviso is not attracted unless the beneficiary 
of such acquisition is the State.” 

2. Reserv'alion of land fpr the income of the Panchajat which is ‘State’ 
witliin the meaning of Art. 12 is ‘acquisition’ bv the Stale within tlie 2nd 
Proviso to Art. 31A (1);’* but not’rc'servation ot land for cuininon pur- 
foses such as jxiths, playgrotuids etc., because the beneficiary, in this latter 
case, is not the State.” 

CL (2) (a): 'Estate'. 

1. In order to find out whether a particular interest i.s an 'estate' 
within the meaning of tliis Article, we have to lefer to the existing taw 
relating to land tenure in force in the area to which the impugned law of 
acquisition relates.** In other words. Art. 31 A fl) refers not only* to 
an estate but also to its loc.il equivalent.*' Thus, the presence of a zemindar 
or other intermediary was not necessary to constitute an 'estate' in the 
ryotwari area.** 

2. The basic concept of the word ‘estate’ in this clause is that the 
person holding the estate should be the proprietor of the soil and should be 
in direct relationship with the State, paying land revenue to it except where 

13. Ram Dubty v. Cmtt. a/ M. B., A. 19SZ M.B, 57 (66). 

U. State of Bthar v. Kameskuar, A 1952 SC. 252 (310) : (1952) S.C.R. 9991 

15. Sanktasana v. Omsa State, A. 1957 Orissa 96 (98-9). 

16. Sankarshan v. State of Orissa, A 1967 S.C. S9 (62), 

17. AfU SmiA V Stale of Punfab, A 1967 S.C 866 (86D-S). 

18. BhHtd V. Stale of Punfab, A 1967 S.C. 927 (928). 

19. Sri Ram v State cf Bombay, A 1969 SC. 459 (468) t iMakaieo v. Stote of 
Boadray, A 1961 S,C. 1517. 

29. Sorntpar Tea v. Dy. Camme., A 1962 SC. 137 (189), 

2t Pimiikaiiaiim v. State of KenSa, A 1962 SC. 9M (T04-^). 




Art SlA(3)(ii).} SHonm ooNSxmmoN or india 215 


it is remitted in whole or in and hold it in accordance with a law 

relating to land tenure. 

3. It is now settled*® that the word S-slatc* includes part of an estate. 
Hence, a law which mo<lihes the rights of the landowners in certain portions 
of an estate (say, in sonic of Jhe \illages included in the estate), cannot 
be challenged on the ground that it is not covered by Art. 31A merely be- 
cause it does not extend to the estate as a vvhole.*^ 

4 The folhming intercMs in land have Irecn held to be ^estates' within 
the me«ming of Art. 31 A; 

(a) The holding of Mulgirassia. Bhyat and Talukdar in Siaurastra.*'* 

(b) Tikanas of Jaipur.^ 

(c) Pre-settlemcnt minor inams in th^ district of Ganjam.® 

(rf) Bhomicharas of Rajasthan.*^^* or Bhomias of Marwar.^ 

(e) Vanta tenure in Bombay and Gujarat.’* 

(/) Bhaj^dars, Narwadars and Khotes, landholders as well as occupants of 
unalienated lands, m Bombay'* 

(g) Jagirdars in Rajasthan.*' 

(A) Inams in Bombay » 

(i) Bhumiswami and Bhumidari interc<?ts in Madhya Pradesh® 

(;) Holdings in Kerala ^ 

( k) Villages Regimvare. Dholer Dnonoly under the Daman ( Abolition of 
Proprietorship of Villages) Reg 1962^2 
(!) Pandaravaka Venimpattam lands in Cochin.^ 

5 On the other hand the following have been hold tint to be ‘estates' — 
(i) T.ands hek* h' r\'oty4Mri Pattadars in South Canara ** 

(if) Villages i>.ndorta, Veiacunda, Catna under the Daman (Abolition of 
Proprietorsliip of Villages) Reg 1962*2 

‘Same meaning as in the existing law relating to land tenmnes*. 

lender tlic Domin' Land Revenue Code 1R7^>. nnv interest in land, 
including that of occupants of unahenat* 1 lands is an 'estate' As regards 
the area gfwerned t»\ the C<^»le thnefore. the word \-state* in An 31A 
should receive the stme interpretation^ 

Sub^cl. (i) : ‘Jagir or other similar grant/ 

1. The object of \rt \ being to -ive legislation which was directed 
to the abolition of inteiniediaries so is to esf ililisb dii ect relationship between 
the State and the tillers of the ^oil the wools in the Article should be 
construed in that s<*nse width would achieve that obje^'t in a full measure.' 

2 Thus, the wonl ‘ingir' diotild not be given the restricted meaning 
of a gi'*ant made for inditirv siMvite but should bo vonsinied in the popular 
‘^ense so as to include ai grants in !e‘-pe»t of poisons who were not culti- 
V'ators whhh conferrtsl on d'e gt in*oes ngbls in rcsjiect of land revenue.' 


22 

22a 

23. 

24 

25 
1 

2 . 

3. 

4. 
«. 
64 
74 
& 


GuUabhat y Urton ot Irdw \ 1%7 ^ lilt' (JlL'i), 

Putushothaman v State of Kerala, A 1%2 RC 691 
AtmaRamy State of Punjab A 

BhaPirar v State of Punjab \ Wt Pnni 16< (171) FB 
K^ika V SauTostfa Stale, A 1952 Ran 111. , 

Amar SneT^ffatf of Rniasthan (lVSi> Z 303 (352) A. 1955 S.C. 504. 
Sankarsam v. State of 

CaHgadkattao v. State of 1^ 2k. 

Sri Ram v. State of Sembav. A m SC. 4^ (^) 

Ragktt^ V. State of Amet. A SC 475 (480) 

Mahaiea v. State o/ Bambav, A 

Nmbt/dri V. State cr a i •' a loua SjC 723 

V. St«e of Ketiila, (19681 2 SC A. 1: A. 1968 SJC. 723. 
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3. The grant need not be express.* 

4. 'Inam' includes any kind of inam, whether of whole village or of 
particular lands.' 

5. Together with the words 'other similar grant/ the expression is 
wide enough to include — 

(i) Maintenance grants in favour of members of the ruling family,* 

(if) The interest of an istimrar^ 

(Hi) Pargana Agori?^ 

5. But it would not include any case where the element of concession 
from land revenue is absSent, eg, — 

Village Dholer Dhonoly or Varacunda under the Daman (abolition 
of Proprietorship of Villages) Reg. 1%2.'* 

The reason is that the w'ords 'other similar grant' are to be construed 
eiitsdctn generis 

Sub-cL (Hi). 

'Waste land/ ‘forest land' etc would come within the definition of an 
estate as cxplainetl h\ thi^ sub-clause onlv if thev are being held or let for 
purposes ancillary to aa^icultitrc " Tt could not have been the intention of 
the Amen<lment to include all waste or forest lands in India within the 
concept of an estate for the purpose of carrying out agrarian reforms." 

Cl. (2) (b). ^Rights in relation to an estate^ 

This definition must receive a verv liberal interpretation/* including a 
right to hold a mela on a land appertaining to an estate " 

*X)ther intermediary^. 

1. The w'ords "rafvaf" and *Umder-ratyaf* were added in the definition 
of 'estate' by the Constitution frourth Amendment) Act, 1055 After 
this, a contro\ersv aro^e whether the-definition in clause 2 fb) included onlv 
the rights of intermeduu ies or any rights in an estate wdiether it is a ric^ht 
of a rent-recei\cr or of a iw^on in ar*na1 ft>ssession of the land. The 
fonner vtev was hehl b\ the Mlahahad Tlieh Court «ind the latter view 
was taken bv the Calcutta^'' and Ptmiab’® High Courts. The Calcutta view* 
has since been confirmed b^ the 5>upreme Court in the S'fafr of Bihar v 
Rapieshtvar 

Raiyal^ and under-raiyat^ are persons w'ho hold land under the pro- 
prietor or a tenure holder foe the nurfoses of cultivation, and are not 
intermediaries The wonls "ra;Yaf" :nd *^undcr-raivaf* w'erc introduced 
into the definition to st>erificrtlh include these persons even though the^** were 
not intermediaries and the w'ords "or other intormediar\"" occurring at the 
end do not qualify or colour the meaning to be attached to the words raiyat 
and under-raiyat which w^erc specific'dh intioduce<l into the definition." 

2. In the resuU, whenever anv lands lie w’ithin an 'estate', the acquisi- 
tion of such lands wnuld be covered bv Cl ^2) (b)/* 

9 4fniTT Singh v SMe ef RaiaftUnn f 19551 2 SCR. 3® (33S), 

10. ^fah4nlt V State of Ortssa. A 1957 SC 99 (63) 

11. Stat^ of U P V Anand A 19W S.C. 651 (664). 

12. Ouihhhai v Union of India. A. 1967 SC 1110 (im^). 

13 Sonapur Tea Co v. />y. Cmmr , A. 19ffi S.C. 137 (140). 

14 SWe of Bihar v. Bameshwar, A. 1961 SC 1649 (2664). 

15 Swmdremath v. State of W. A 1955 Cal. 96. 

16 $t6t€ of Ptmfa V Keshar. A. 1969 Puni (17) (PA). 

17, State mkar % Emeshwar. A. im SC. 
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Effects of vesting of an estate in the State after accfiiisitioik 

1. When an estate vests in the Stale as a result of compulsory acquisi- 
tion under the power of 'eminent domain', the entire interest of tine inter- 
xnediaries in such estate vests in the State, free of all incumbrances. ^ The 
State can, accunliugly, ignore pre;acquisition crmtracts with the intermediaries 
which created a mere personal right in fa\rnir of a third party, e.g., a right 
to enter and catch fish‘d or a lictnice to do ce rtain things u[)on the land.’^a 

2. If, in any case, any jire acquisition contract he binding ujinn the 
Slate, the remedy of the per'-on aggrieved is to bring a suit for enforcetnent 
of the contract and not a ]>etition under Art. 32, for. no fundamental riglit 
is infringed by refusing to romj/ly with a contradual <;bligation.^® 

3. Where the intermedian- used to hold a market or a mcla on his 
land, such riglit pa^'scs with the estate or tenure «aii<l tlie State is competent 
to let out the right to hold such market even through the erstwhile 
inteijjnediarv has l»jcoino an occupancy raiyat under the Stale, after the 
acquisition.'’^ 

(A) Acts lield protected by Art. 31A— 

Ajmer Abolition of Intermediaries & Land Reforms Act, 1955.^^ 

Assam Fixation of Ciilinc on Land Holdiu^s Act, 1957.1*^ 

Assam State Acquisition of Zaniindauo'; Act, 

Bihar Land Reforms Act. 1950 2“ 

Bombay P i o lal Inams Abolition Acl, 1952 
Bombay Tenancy Airrinilniral lands fAmendirunt) Art. 1959.22 
East Punjab (Consolidation & Prevention of FraKmcra.ation) Act, 1948.^^ 
Himachal Pradesh Abolition of Rig Landed Estates & Land Reforms Act, 1954.®^ 
Madhya Pradesh Ah'^lition t;f Proprietary Rights ^Estate*, Mahals, Alienated 
T.ands) Act, 1951. 

Mines & Minerals (Regulation &• Development) Act, 1957 ^ 

Mysore Tenancy Act.® 

Pepfni Tenancy Sc Agricultural Land Act 1955.2 as amended in 1952* 

Punjab Omsolidation of Ijand Act.*a 
Punjab Security of Land Tenure Act, 1953 ' 

Rajasthan Land Reforms &. Resumption of Jagirs Act, 1952.’'^a 
Uttar Pradesh Zamindaii Abolition and Land Reforms Act, 1950,^ as amended 
in 1963.-? 

U. P Thikedari Abiliiion Act, 1958** 

Vindhya Pradesh Abolition of .Tagirs & Land Reforms .\ct, 1922 ^ 


Apiftf V Stiitc of f 1^^5^ 2 SC R. 303 {3^3) i A. 1955 S,C.R. 

504. 

iShanlahai v Sfate o1 A, 1958 ^C' 532 

Bhairahvndja v, Siafe of t.svrw. (1955) SCR 303. 

SMr of Bihar v. (1952) SCR 889; Kamakskva v. < otUctor, 

( 1955) ^ C R 9bd 

GanHaifharrao'v'. fital,' ol Bombav. HWn 1 SC.R <M3. Ramilda-^ v Collector 
of Surat. n9f>l) 1 SCR 951 ^ 

Sri Ram v. Stole ol Bo^obov. \ SC 459. 

Afit Singh v. State of Punjab. 1967 S C. fi.* (S(!6) . 

Jadah v. H. P. Admn.. A 1960 SC 1008 

Vishesumr - State of M. P.. {1^2| _ 

Bihar Minr^ Ltd, \\ .Union of India, 

Swamifi v State of Mv.wre. A. 

Pfitam Singh v. State 

Inder Singh r. State of ,,<;/« a 5 671 

, State of Punjab v. Kehar Srngh. <1^ SC. fC A. 116/66. A 31 3-67] . 

Atma Rom v. Sfat^ of Puniab, A. 

Surya Pal v. State of V, P., S.CR. lOK. 

Sf«<f of U. P. V Anand. A. 1967 6Cj^661 
Chootamwid v. Slata of U. 

State of V. P, V, Moradhuof, A. I960 S.C. 798. 

. C. 1.-^ 
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(B) Act* heU not protected by Art 31A — 

Aasun Acquisition of Land for Flood Centred & Prevention of Ero^on Act, 1965.’** 
Bombay l^d Tenure Abolition Laws (Amendment) Act, 1966,^' 

Bombay Tenancy and Agricultural Lands Act, 194&— The latter part of s. 65(1).^* 
Land Acquisition (Bombay Amendment) Act, 

Land Acquiation (Madras Amendment) Act, 


31B. Without prejudice to the ijencrality of the provisions contained 
in article 31A, none of the Acts and Regulations specified in the Ninth 
..... . Schedule nor any of the provisions thereof shall be 

dce*ned to be t>oid. or mT to lm>c become void, 
on the ground that such Act, Regulation or prorn- 
stoH is uuonsistent with, or takes or abridges any of the rights conferred 
by, any protfisions of this Part, and HOtiAth^handing any judgment, decree or 
order of any court or tribunal to the contrary, each of the said Acts and 
Regulations shall, subject to the pouter of any compAent Legislature to 
repeal or amend it, continue in force 

Amendment— Art. 31B was added to the Constitution by s. 5 of the Constltutioa 
(First Amendment) Act 1951. 

Effects of Amendment 


The amendment is retrospective, and \alidates the .\cts included in the 9th 
Schedule, ab initio, even Ihouf^ when enacted, the Act contravened tlie proviflom of 
B. 299 of the Government of India Act. 1935 ’’ 


Object of Art 3ia 

1. Art. 31 B h.is lieen in<!ert«*<l. b\ of jibiindant cintioti, to s-ive 
the particular Acts in<iti<le<l in the 9th Schedule of the Con^tilufion, not- 
withstanding any decision of a Court oi tribttri.'il that any of those Acts 
is void for contravention of any fundamental right. Nothing in Ait. 31 R 
shall be read as restricting the scope of Art. 31 A.'* 

2. On the other hand. Art .31 B is not illni.trati\e of the rule contained 
in Art 31A, but stands independent” of it, and validates certain Acts .specifictl 
in the Ninth Schedule, e.g., the Madhia Prade'^h Abolition of Proprietars 
Rights Act (I of 1951), the validity of which ha', accordinglj', been upheM 
by the Supreme Court, though it uas argued that the compensation provided 
was not real or adequate.^ 

Scope of Art 31B. 

1. Not onh- the Acts themselves but notiiications •.ubseiptently issuer! 

in exercise of powers conferred by these .\cts au* uImi entitled to the protec- 
tion of Art. 31B.** * 

2. Act<! included in the Ninth Scherliile should he interpretevl by giving 
th«r vvx>rds their ordinar}- inp,aujtig, uninfluenced by any preconeeiveil 
notion.** 


10. Dy Commr. v. Dutsa Nath, (1967) S.C IC.A 110/66). 

11. Jeejeebhey v. Asstt. VolkclOT, A, 19(^ S.C. 1096 (llOi) 

12. VartmeUt v. Sp. Dy Votteetar. A.' 1965 S.C. 1017 (1022} ; MudaUar v. Speci/J 
Dy. CoOectm, (1965) 1 &CR. 614. 

13. RamatiUi v. State of Oufarat, A, 1969 SC. 166 (ITS). 

14. Koelmmu v. State of Madras, (//), A. 1960 SC. 1030. 

15. Dhirubha v. State of Bombay, (196S) 1 BCR. 691 (29S ) ; A 1966 S.C 47; 
State of V. P. V. Brijendra, A. 1961 S.C 14: (1961) 1 S.CR. 362. 

16L State of Bikar v. Kamesfi^, (1962) &CR 889. 

17. ‘ 

1 & 

19. 

n 


’ V. State at Ot^at, (1962) ^pp. (2) S.C.R. 411. 

1st) s.<xr. KBa 


mm y. State af M. P,. (1962) 

CkhnanBi v. SUke af BeimBay. A 19M Bqki. 387. 
Ve,didtmr,StateafA,P.,A.m0St0.n: (I960) l&qjtffBS, 
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3. Art. 31 B saves a law comitig under it from inconsistency with any 
of the fundamental rights included in Part III, e.g., arts. 19 (1) (f)**; 
31 (2),**-“*, or, if it is a pre-Constitution law, from invalidity for contraven* 
tion of s. 299 (2) of the Govt, of India Act, 1935.*®-* 

Power to amend the Acts 'specified in the Ninth Sdieduie. 

1. The protection gi\en by Art 311} only applies to the Acts as thqr 
stood at tlie date when the Constitution (I'irst Amendment) Act, 1951, which 
inserted Art. 31i’>, was enjiued. If the Legislature subsequently se^ to 
amend any of these Acts, such amendment must be consistent with the 
b'undamenlal Rights conferred by Part 111 of the Constitution,** and other 
limitations imposed by the Constitution upon tlic le^slative pow'ers of that 
Legislature,'* unless othcrw’isc protected by Art. 31A.** 

2. But, subject to such limitation^, the Legislature in question does 
noh,lose its powet to amend oi rciJcal the Act merel}' because of its inclu- 
sion in the Ninth Schedule.'* 


to ConstUutional Kennedies 


Remedies fen enforce- 
ment of right's conferred 
by this Pau 


32. (1) The right to move the Stgirwne 
Court by appropriate proceeduigs lor the 
enforcement of the rights conferred by this Part 
is guaranteed. 


(2) The Supreme Court shall have power to issue directioiis or 
orders or writs, including writs in the nature of habeas corpus, mandamus, 
prohibition, qjio ahjitio and certiorari, whichever may 1^ appropriate^ 
for the euforcMKieiit of any of the rights conferred by this Piurt. 

(3) Without prejudice to the fwwers cemferred on the StgirciiM 
Court by dauses (1) and (2), Parliament may by law empower angr 
other court to exercise 'witUn the local limits oi its joris<hctk>n aU or 
any of the powers exercisable by the Supreme Court under danse (2). 

(4) The right guaranteed by this article shall not be suspeadad 
excei^ as otherwise provided im by this Constitution. 

Scope of Art. 32: Enforcement of Fundansental Riidit* by S igw u m e 
Court. 

1. The '.ole object of Art. .}2 ii> the oiiforccmeiit of the tundamental 
rights guaranfevd by tlio Con''tiiution. V\'li.ilever other remedies may be 
ojicn to a person aggrieved, he lias no right to complain under Art. 32, 
whcie no ‘fund.iineutar right has been infiinged.* 

Hence, an apjdicatioi. undei .\rt. 32 does not lie hi Uie following cases — 

V») A iwson, wlio luKS entered into .i voluntary settlement under the 
ptuvisiou of a statute, cannot challenge the constitutionality tlie statute 
under Ait. 32 until the settlement is cancelled in appropriate proceedings.® 


21. State ol 11'. B. v. Naba Kumar. A. 1961 SC 16 {21). 

22. Sarutmlal v. State of Hyderabad, A. 196t> S.C. 862 {866). 

23. Sri Ram v. State of Bombay, A. 1959 S.C, 459 (470) ; Ramanhl v. Slate of 

Gujarat, A. 19t59 S.C 168 (J75). 

24. Ram Kusen v. DM. forest Officer, A. 1966 S.C. 626 (€28). 

2Sv Dturubha v.’ Slate of Bombay, A. 1965 S.C. 47: (1966) 1 S.CR. 691. 

1. State of V. P. V, Brifendra. A. 1961 S.C. 14: (1961) 1 S.C.R. 362. 

2. Jeejeebhoy v. As$tt. Cidlertor, A. 1966 S.C. 1096. 

3. Ss/kw Sinek v. Slat* of Rajasthan, A. 1966 S.C. 845 (859). 

4. Copal Das v. ilhion of India, A 1956 SC. 1; (1965) 1 S.C.R. 1; ttaji EsmaB 
v.Xasitpetent Officer, (1967) IW.P. 14/63^ 4 8-3-67). 
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(u) The Court will not, unUcr Art. 32, interfere witli an administrative 
order, ho\ve\er eyrroueou*>, where the constitutionality of llie statute or the 
order made thereunder is not challenged on the ground of contravention of 
a fundanicntal right.“ 

(hi) A [version cannot conic to the Supreme Ci)urt under Art, 32, where 
the right infringed is a pcrMytial right of contract, not amounting to a right 
of propert} within the metining of Art. 19 (^1; (f)*’ or Art. 31 (1),^-' 
not amounting to an interference with the right to carry on a profession 
or buMne^s under Art. 19 (1) (g).* 

(/fj As there is no fuiubiniental right to enter into a business with 
the Go\ernnient;‘ or to obtain reoogniiion fioni tlie Government, * an 
application uiuler Art. 32 would nut lie fui an alleged violation of such 
rights under Art. 19 (1) (g). 

Where a person'^ licence to ply buses has Inrcn extinguished under 
a \alul law', he cannot, in a petition under Art. 32, question the right of the 
State TraiisiHiit Lndertaking to ply buses without i>cnnits." 

Venice Art. 21 itself is conhutxl to deprivation of lilierty by the 
State, no iK‘tiiion under Art. 32 lies where a ]3erson has been detained by 
a pri%ate indi\ulail,‘'^ or wJicre the j^etitioner ha^^ l;cen affected by his 
voluntary’' action w iLliout any coini>ulsion by the Slate.'* 

2, For tlie same reason, — 

No question oilier than relating to a fundainenUal right will be 
determined in a proceeding under Ait. 32“ 

(u) If the \ali<Iity of other pro\K'*ions of the statute is Giallenged 
on grounds other than the contraxention of fundamental rights, the Court, 
would not entertain that challenge in a proceeding under Art. 32.’“ 

3. Art. 32 is not diiei'lly cuncerne<l with the delerinination of the 
constitutional valirlity of a particular legislatixe enactmait. To make out 
a case under this Article, it is incumhent u})on the {Petitioner to estaldi'^h not 
Uierely tliat the law conqdained of is hcxoiKl the conq^etenc} of the particular 
legislature not being coxcred by .niy of the items in the legislative listss, 
but also that it affects or inxades his finulanicJUal rights guaranleeil by the 
Lonstitutiun of which he could seek ent<»rcement by an ap[»rupriate writ or 
ijrder.^'* 

In other words — 

Even where the Su{>rcme Court fuuls lliat a l.iw must l>e held to be void, 
being in ccntraxentiijn of some pruxision of the Constitution, the Cuuit 
cannot give leliei under Art, 32 unk'^s it is '•,tti')lk*<l that the right the infringe- 
ment of which is complained of bv the Fetitioncr is a fundamentcil right2^ 

Aiifdicatians under Arts. 32 and 12 $. 

1. An application under Art. 32 lies in llu* first instance to the 
Eupreine Court, without fiist resorting to the High Court under Art 226.'® 

5, Sadhu Singh v. Delhi Admimbtratton, A. 19ti6 S.C 91 (96), 

6, Rarneshwar v. Commrs, Land Reform^, A. 1969 S.C. 496, Shantabal v. State of 

Bombay, (1969) S.CR 265 {2b9), 

7, Achutan w State of Kef ala, A. S,C. 49() (492), 

S, Ram Jawayu v. State of (1965) 2 S.C.R. 225 ( 239). 

^ Sobhraj v. State of Raimhan, 

A. i9r>3 S.C. 640. 

10. Vidya Vrrma v. Sktv Narain, A. 1956 S.C lOa 

11. Amariinghfi v. State of RajaHkm, A. 1965 S,C 50<, 

}2- v. State of Assam, A. 19W $iC, 925 (941). 

13. V (Jnion of India, (1950) S.CR 809; (1960-51) OC 10 (13): 

A l^DU S’.C', 163. 

15 . 
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2. There has bcai some wavering on the question whether jm applica- 
tion under Art, 32 lies to the Suprane Court alter an api>lkation under 
Art. 226 on the same ground has been heard and rejected by the Higli Court* 

A, Jn some early cases the Court simply observed that it would not 
encourage, except for gocxl reasons, the practice of ‘‘direct approach’^ to 
the Supreme Court in matters vvliich have been taken to the High Court and 
foun<l against, without obtaining leave Uj apiJval therefrom. No question 
of res judicata, however, was raised in these cases. 

Jt- Fiut a unanimous BeiiLh m Daryao \. State oj U.F?-' has held that 
the principle of res jiuluata being one of uriivcrsil application ami a final 
judgment being binding on the parties theirto, an applicant luuler Art. 226 
cannot apply on tlic same grounds uiidei Art. 32 withoal getting the adverse 
judgment uivler Ail. 226 .‘-et aside on appeal. 1 he Omrt has, however, 
ma^c a ilistinciion betwen cases wlieK‘ the applicatum uii<ler Art. 226 has 
been dismisse<l on the ineiils and c«ises where thev have been dismissed 
on some pieliniinar} ground thus* 

li) Where the application has been ili->missed on meiils an application 
under Art. 32 will not be m.nnlamable on tiie same facts and on the same 
giounds and fur obtaining similar writs or orders. 

'riiis ]in>[)osition has even been extended to a ca^-e whetc a speaking 
order on lUe u.eihs ii, pas^'cd ex paite, i.e., without issuing notice to tlie 
iesp«mdenl3" 

In) Where the i>elilion under Ait. 226 is di^-missed as withdrawn or 
It I'l dismissed on the grouixl that dispuied facts umnol be ik^cidcil in a w^rit 
[ KH'eedmg ami i> } ciitioner must theieioro l>img a i<*gulai suu, ami applica- 
lum undei Art. wotikl not be hciiul. 

(nil If the petitiem under .Xit 22o is diMni-">»ed in Vmmic, without 
l)assmg a sixsiking order, sucli di^mi'-sal tanimt cicate a bai of res judicata. 

(i\ ) If the petition under \it. 22o ha^ been ilnui^sed not on the 
inenls but on the gnmnds of huhe^, ai fi’iiC'-cente or on the groumi that there 
was allcMiaine reined}^ aNaibible to the petitioner the dii'-niKssal \'*‘uld not 
o} erale as a bai to an aj^plication under Art. tliough of c</irse the 
('ourt ill di'-^H>smg of the appluaimn nngi>t tonsidtr whether those grounds 
would suffice to iHsmiss the a]>phcation iWo 

{ \ ) .\or tan there he fu^dieaia on a (lue^Uon which has been left 
oj>en.“ 

(vi) b'orlunately. the Su| reine C'ourt has made an exception in rcs- 
ptvt of }Hdilions for /ud\iLs corf^tu^ and held that e\en where an application 
under Art. 226 has been dismisM*d bv a Iligii C'ourt. it will not l>ar another 
apjdication for tlie sdme wnt under a\ri 32, ‘either iKxause it is nut a 
judgiTiait or bciwuse the fnincijde or res judicata is not applicable to a 
fundamontaliv lawless order”.’* 


3. While the Supreme Court is competent to give relief, under Art. 32, 
afpiiiiHt any antlioritv within the teriitorv of India, the p<jv\er of a High 
Court, under /\tt. 22Jb is confined to its territorial juilisdiction, so that even 
where fun<lamcnlal riglits liave bciXi infringeii. a High Court cannot grant 


16-25, A^ Gopaltnt v. State of W. P.. i\%S\ 1 S.CK. 168 {174). 

1-7, Daiyao v. State ai V. P., A. 1961 SX\ 1457. 

A Jaseph V, State o) Kctida, A. 1965 S.C. 1514 (1515). 

9 VtTUdkuna&w S. P, v, fiavt. of A. 19^ S.C* 1196 (1J9S). 

10 U V. 1, r, O., (1968) S.C IW.P. lavw, l2-2-«6J. 
n. Gkubm Safwm v, Vnian aj Mia. A. 1967 S.C 13» {mrh 
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rdief agatii!>t an autliority located outside its territorial jurisdicticm, save 
where the new cl. (,1A) of that Article is applicable.’* 

4. Since Atl. 21 itsdf is confined to deprivation of liberty by the State, 
no petition under Art. iZ lies where a person has been detained by a iirivatc 
individual,’^ or whcie tlie petitioner has been affected by his voluntary 
action without an) coinjnilsion by the State.’* 

CL (1): Effects of the Guarantee. 

1. Cl. (1) guarantees tlie right to move the Supreme Court for such writs 
for the purpo.ve of enforcing the Kumlaniental Rights included in I’iart III. 
In other words, the right to move the Supreme Court where a fundamental 
lig^t has been infringed is itself a fundamental right. The effects of such 
guarantee are tliat — 

{a) The power of Court to issue the writs cannot be suspended except 
as provided by Art. 359 read with cl. t^4) of the present Ailicle; and 
tlie power ot tlie Supienie Court to issue Uiese writs cannot be taken away 
by an) legislation,*'’ or by an)thing short of amendment of the Constitution. 

(b) Am law which renders nugatory or illusory the exercise of the 
Supreme Court’s poweis umler An. 32, is void,’* excei>l where the Consti- 
tution itaelf sliieMs a law from challenge on the ground of tontiavention of 
fundamental right, eg, art. 31 (5», saving i»re Coiustitution laws etc.” 

(<') Since tlie rigid to move the Supreme Court, in ca''C of violation 
of a fundamental nght, i.s itself a fundamental right, — the Supreme Court 
is constituted the piotectoi and guarantoi of fundniuc'ntnl rights, and it is 
the duty of the Supreme Court to grant rebel under Art. 32, whcie llic 
existence of a funiLimenUl nglil and its breach, actual or ihreateneil,’*’ N 
yriwjo )acie established*' however kimlahlc the object of the resiKindent 
might be.’* Hence, consistently with thi.s re.si)on.sibility, the Supreme 
Court cannot refuse an application under Ail. 32, merely on the following 
grounds — 

(i) That such appUcaliun has liech made to the Suj-ieme Court in the 
first instance, without report to a High Court under Art. 226.*" 

(it) That there is some adequate alternative lemedy available to the 
petitioner.** 

fm) That the application involves an inijuiry into disinilcd questions 
of fact or die taking of evidence,’’’ 

(«.') That declaratory relief, such as a declaiatiun as to the unconstitu- 
tiunality of an impugned statute, togellier with (onae<juc*ntiai leliefs, has 
been prayed for.’® 

(v) That the pniper writ or direction has not been juayed fur in the 
application.’® 

(®t) Tliat the common law writ has to be iiMKlifieil in order to give 
proper relief to the applicant.’®, 
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2. It follows from the above that even the Supreme Court, acting 
administratively, cannot fetter the fundamental right under Art. 32, by 
imposing an unreasonable condition, such as the furnishing of security for 
the presentation of a i)elition under Art. 32 and, any such Rule made by 
the Court under Rules made in exercise of power under Art. 145 of the 
Constitution would be void.*® • 

Rut a similar rule made with respect to an application for a review of 
order made in a Petition under Art. 32 cannot be challenged on the same 
ground inasmuch as there is an essential flistinction betwen an aj^plication 
for the enforcement of a fundamental right and an application for review of 
an order made therein.*^ 

3. TCven though it has been establi'-lied that it is the duty of the Supreme 
Court to enforce a fundamental right and to strike down a law which 
violates a fundamental right, in Colak Nath's case,^^ the Supreme Court 
has^ wolved the much debated flortrine of ‘prosfecti\e overruling*, 
according to which even wliere the Supreme (ourt holds an existing 
law^ to he unconstitutional, it may refuse to strike it down. le:i\ing its deter- 
nnnation to oi)erato ag^diist futine legislation of the same kind. 

Amplitude of Supreme Court’s Jurisdiction under Art 32, 

1. The pow'crs given to the Supreme t'ourt under Art. 32, for the 
enforcement »f Fundamental Rights, are not confined to issuing preroga- 
tive writs onis, and ?»re not necessarily circumst rilni*! by the conditions which 
limit the exercise <jf the prerogative writs.^ 

2. The language used in articles 32 and 22o of the Constitution is 

\ery wide and llie | wers of the Suineine C’ourt as well as of the High 
Courts in India « ’ nd to issuing (orders, writs or directions including writs 
in the nature (;f rorf'us, mandamus, qvif 'ivarranto, prohibition and 

icrtlorari as may I>e considered nect*ssars foi cnfonemenl of the funda- 
mental rights and in the <ase of tlie High Coutls, for other piiqxises as 
well In view of tlie express pro\isions of the Constitution, tliere is no 
need to UM»k back to the jUKcdural led nicalitic*' of these writs in English 
law. Tlie Court can make an order in the nature of these prerogatist writs 
in all a]>}>ropiialc cases *‘nd in an appioi liate manner, si» long as the broad 
and fundamental princi[des that regulate the exercise ot jurisdiction in the 
matter of granting stub writs m English Jaw are ob^erve<i.* 

5. An a[>plication under Art 32 cannot be thrown out siniph because 
the proper direction or writ has not been }»ra\cd for Thu^, where an 
order in the nature of mandamus i.s sought in a particular fonn, nothing 
debars tlie Court from granting it in a difftTcnt form Ait. 32 gives the 
(\)ur( a \iTV wide «liscn^lion in the nntfer fi'aniing the writs to suit the 
exigencies of patticular Mses * 

6 Cnder Art 32, the Supreme Cmiit mav set aside Rules m.ade bv 
the Court itself, in its administrative capacitv ’ 

7. lUit. under Art. 32. the Supremo Court will not— 

fi) give a dcilaratkin which v\iH not serve ans useful jmrpose to the 
Petitioner ;* 

2a Prem Ckand v. Excise Commr, (1963) 1 Supp. 8S5 (902 ) ; A 1963 SC 996 

am). 

24. Lda Pam v. Supreme Vmrt of India. A 196B SC. 847 (S4S). 

25, Cotak Nath v. State of Puniah. A 1967 SC. 1643 

1. na$hU Ahmad v. hfiirdcipal Board. (1960) SCR 966: A 1960 SC. 163. 

2. Basappa v. Nagappa. (1966) 1 &C.R. 250 (19624) 2 CC 476 (477). 

3. i:khanm Lai y. Umen of India. (1960^1) CC 10 (35) ; (1960) SCR. 869. 

4 iFV0f» iimd V, Sxciia K 1963 SC 96^ 
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(if) issw riTtiorm a^tainst a High Court;® the remedy of a t>erson 
affect^ by the order of a High Court is to appeal under Art, 136.® 

Wli 0 may apply under Art 32. 

(i) Any person \^ho complains of the uifracliun of any of the Funda- 
mental Rights guaianteed by tlic Constitution is at lilxjrty to move the 
Supreme Courts including coqwnite bodies, except where the language of 
the provision or the nature of the light compels the inference that they 
are applicable oiil} to natural persons* Con\erseU, one cannot .ipplv umler 
Art 32 in respect of a fundamental light which he does not possess.® 

(it) A conijxuiy and its sliarehoMers are separate legsil entitle'^ Hence, 
when Mjrne fiimlamenta] nght of a compau} is infringed, it is the compnnv 
anr! n«)t an\ of its diarelu>lde*s that nui't conic forward to vindicate its 
rights.' 

(m) The rights that tou]<l !»e enfoiced under Art 32 must ordinarily 
be the rights of the petitioner himself who c* M]>lains of the infnulion of 
such rights and approachc'' the Court for relief, and the profx*r ^subjects 
for in\ e^tigation bv the Court w<nild be what iight*^, if anv, of the i>etili(mer 
ha\e been \iolatetl In the tnipugneil legi'^lation ^n exception to the alxivc 
general propositicm i«; admitte<l in the case of hahras corf^iis, not onlv the 
man who is imprisoned or <ietained in Cimfinement but am peison, [provided 
he is not an absolute stranger, can institute proceedings to obtain a WTit of 
habeas corpus for the puqjose of libeiatiiig the person who has l>een illegally 
imprisoned * 

(hf) There are certain fundamental rights which are C()nfene<l on 
citizens alone eg, the rights under i\rt 19® A non-citiren cannot, there- 
fore, applj for the enfcirccmert of anv siuh right® 

(i*) No fundamental right is infringe<l if Government refuses to 
grant a lease, as owner of a I'lnrl, in favoui of the Petitioner’"’ 

(i^i) Xo question of title to, a ]io|)ertv vnll Ix' decided under — 
Art 32d’ 

(rh) A person who ^cehs lo enfor'*^' a fundament d right under Art 
19 (!) < will not be entitksl to maintain a Petition uniler Art 32 if he 
had lost his right to the pioptrtv or bu’-iness'^ b\ an order oi dccisum 
under the general law which had Uroine hnal Ixdore the institution of the 
petition, but not where there has been no decision at all on the question of 
title.’® 

fziVf) Under Art. 32, the Court vannot exercise apix>lhte powers to 
interfere w'llh an irttra order of ai inferior Inhuiuil, where (here is no 
fjuestkm of uncori'-titutionalitv, mereU on tlie gnaiml that the decision is 
vitiaterl bv an error of lac which is ixX apjKirent on the record’® 

< )n the other lund, - 

(i) The right to applv vn«W Ait 32 arisen not only where a funda- 
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mental ri| 5 fat haisi been actually inffinged, but also where a setious ihmt to 
infringe it has been offered by ffie State, e.g., a threat to use the coercive 
tYiachinery of the State to realise an ultra z4res or unconstitutional impost, 
affecting one’s freedom of business under Art. 19 (1) (g).^^ 

l^cre may be cases when the very coming into operation of an enact- 
ment infringes a fimdamcntal ri^t of a citizen so that he may apply under 
Alt. A2 without waiting for any overt act to be <lone l>y the State under 
the enactnunt in question. I'hus, in Kochuhni w State of Aladras^^ the 
Supreme Court entertained an application under Art. 32 as soon as a State 
Act which would have the effect of depriving the petitioner of his estate was 
brt>ught into force even thotigh the State h;ni not >et issued notifications 
under the Act which were recjuirefl to ve^t same in the State. 

tiij A person who has a right of properlv, e\en tliough the natu^re of 
that right might he rhsptited, is entitled to challenge the constitutionality of 
a statute affecting that right of property*.’® 

"“(iii) An older which is a nullity w^ill be set asitle under Art. 32.^“ 

The lart word on this topic does not appear to have been said as vet. 
The following prop<i^itions emerge from the decisions of the Supreme Court 
so far; 

1, The High Court is not subject to the crrtinrarl jurisdiction of the 
Supreme (\)Url Hence, no decision of the High Court can be challenged 
in an appli Uu/j' under Art. 32^^ 

2 Inferior CinJ courts of competent jurisdiction have been equated 
with the High Court for the puiposes of tlie certiorari jurisdiction uruler 
Alt 32.^ 

The decision f>f these Courts can, therefore, f>e challenged onlv on 
apf^eal, e\en if they may affect fundamental rights*’ of a party thereto or a 
lliird parly*’ 

3. The order of an inferior quasi-judicial authority cannot be quashed 
iitifler Art 32 where the order is within its juri^diclioll though erroneou^ 
but it may l)e quashes!— 

(i) where the order is without jurisdiction;*’ 

Hi I where the action taken is procedurally ultra vires ^ eg, in viola- 
tion of the principles of natural justice :** 

( iii ) where the action is taken under a statute which is ultra 7*frr^ the 
Constitution:*'’ or 

(\ ) where the anthorit> has given itself jurisdiction by trying a 
collate! al fact WTongly,*’^ 

provhUsl, of course, such order affects a fundamental right. 
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A p plic a tba mdut Ait. St mi order of tenttloii. 

1. Thoug}] the right Jiot to be taxed e*cq>t by authority of law is 
«iibodied in Art, 265, which is not a fundamental right/ an applitatioo 
under Art. 32 will li« if that tax relates to a person's right to cwry <m a 
business or profession and thus constitutes an infringemoit of his funda* 
mental right guaranteed by Arts. 14/ IS,'* 19 (1) (f) ;* 19 (1) (g),* 

2. Wiere the impugned order is a quasi-judicial order whidi violates 
the fundamental right, application under Art. 32 will He if such order is-> 

(i) made under an ultra vires statute*,*; 
ot fii) without jurisdiction,* though the statute may be xntra vires; 
or nii) made under a procedure which is ultra mVcj/; 

fiv) violative of a principle of natural justice, which is also regarded 
as an instance of order without jurisdiction.* 

3. Rut an application under Art 32 will not He where the order of 
the tixing** or othcr^' qttasi-judicial authority, which has violated a funda- 
mental right, is ittfra xires, tliougli Irased on a ntiscou^trxtction of the law** 
oi an error of fact.**-** 

4 Except where the impugned State Act constitutes an infringement 
of a fundamental right included in Part ITT, an application under Art. 32 
shall not lie for a violation, shnf'hfitcr, of Art. 26.V* or Art 301.** 

ArL 32 and Privileges of tlie Leipalature. 

Though the situation on thi^ topic is in a state of tin moil, so long as the 
opinion of the majoritv of the Supreme Court in the Special Reference 
Case’* is not superseded bv an amendment of the Constitution, the follow 
ing propositions may be asserted : 

I Since, under Art 208 fl1 of the Constitution, the rules made b)* 
the Ivegislature are subject to the f revisions of the Constitution, the 
priiileges of a I,egislature in India cannot be asserted in contravention of 
the fundamental rights guaranteed bv Arts 20 and 21 *''-** 

II It follows that, whatever be the position in England, when a 
person is committed for contempt of a I,egislaturc in India, such person 
is entitled to approach the High Court under Art 22fi‘* and .the Snpre nc 
Court under Art. 32** with the complaint that he has been deprived of his 
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iZ. RtmiUal V, Ineom'T0t Ofiteer, A 1951 S.C 97: (1950^1 CC. 242). 

13. KmehassOra v. State, (19S6) SC.R 28 (42) 

lA Rirf. uader Art 143 of the CondHution, A. 1905 SC 746 (7M). 

M S Snmt, XrlOm StOis, K WO SC 395 ' Suk. fl) SCS. 955 
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liberty in contravention of Arf. 21 The English principle that a general 
warrant issued by the Parliament is not (questionable a court of law is 
not applicable in Indisi, in view of tlrese provisions of our Constitufiocu** 
C^erwisc the constitutional powers of Uiese superior Courts would be 
rendered nugatory.’* 

• 

Delay and acqiiiescaice» bow fwr grounds for refusing rdief under 
Art 32> 

1. Though dclaj, acquiescence and the like do not take away the 
jurisdiction of the Suprane Court under Art. ,52, the Court may refuse to 
grunt lelief in die exercise of its jurisdiction whcic delay atfects the merits 
of the I’etitioner s claim.*® 

2. Wlieie the relief claimed in a petition leiates to a claim of money 
which would he barred by linutation if a suit had been brought for the 
purpose, the Supreme Court may refuse to grant the relief.** 

V 3. Wheic die IVtidoncr .submiltcd to the junsdicltun of the inferior 
tiihunai, he is not entitled to invoke the jurisdiction of die Supreme Court 
under Art. 32.’*'* 

4. The Couit cannot, unler Art. 32, give relief to a person who has 
given up his right by a voluntary setdeihent.*’ 

On the other hand — 

Where an order under a statute violates a jierson's fundamental 
light he be s;iid to liave lu'-t his iiglit to cliallenge the constitutionality 

nf the statute nier.'h on the giound dial he had applied for an order in his 
favour undei that statute.®* 


How far existence of alternative remedy bars iqipUcations lutder 
Art. 32. 

1 Thougii the existence of an adequate lc‘g<il remedy is a thing to be 
tal.en into consulcutlion in the m<iUei of granting pterogative writs, dtis is 
not an absolute gtound for lef using a writ under Art. .?2 of the Constitu- 
tion, hevause the powers given to the Supreme Court under Art. 32, are 
niiu h wider and are not conlmed 1o the issue of prerogative writs only.** The 
existence of an alternative icmedy ts no bar to the is-ue of a wrh where a 
fundamental light has bec‘u hifruiged.** 

2. There is no question of an alternative relief where die inferior 
tribunal was not romj>ctent to decide the issue, eg., the issue as to constitu- 
tioa'dity' or infringement of a fundaim'utal right.** 


Whether determination of facts |>ossible in a proceeding imdcar 
Art. 32. 

1. Since the right to approadi the Supreme Court is itself guarante^ 
under Art. .32, once the petitioner has, triina facte, established by his 
afHdavit the breacli of a fundamental right, die Court is txiuud to hear die 
application on the merits. The Court would not be justified to rejert a 
petition under Art. 32 on the simple ground dial it involved a determina- 
tion of disjrtiled questions of fact.’ 


19. 

2a 

21 . 

22. 

23. 

24. 


Tilokchand v Munshi, (1968) S.C. IWJ>. 53/68, 22-11-68J. 

Penne'al v. Vuion of India, (1967) SCR. 233. .... 

Sufttf Mall V. Vtsvaniatha, A. 19W S.C. 548; Coptd Das v. Uman of India, 
(1965) 1 S.C.R. 773 1774). 

Rama Rao v State of A. P., A 1961 SC. 564 (S72). 

Reskid Ahmed v, MunM^ Board, (1960) &CR. 566: A 1960 S.C 168. 
Himatlal v. State of M. P„ (1954) S.CH. 1122: A 1964 S.C 40B> Kkmak 


hi, P., A S.C 1295; (1964) t SCR m ^ 

V, AJkmdedtad itf intfetpailty. A 1987 S.C. 1801 {1819), 

XaebMMd v. Sto4« M Medm, A 19W aC. fe (734) » ITka etmtter «m» 9i 
iluUbdm V. AMt. CeOeetat, A 1967 &C 733, as not soand). 


Siiif* V. Stidi oj 

Mm Mmek MiT 


M SiiiORTSK CWSVlTUtlQN INUA tArl-tt. 

2. But the Court cannot enter into the truth or adequacy of the 
grounds upon which a statutory authority, such as an authority under the 
Preveotiw Detention Act or the Defence of India Rules, issued the inipagued 
order, because under Art 22 the Supreme Court does not sit in appeal.* 

Wlietlier evideiice can be taken in a prooeediag under Art 32. 

I. Prior to the Supreme Court decision in Kochunui v. State of 
Madras,'* the generally accepted view was tliat in a writ iirocecding,— 

A disputed question of fact could not be determined by taking evidence 
as in a suit. 

(i) In a number of cases it held b} the High Courts as well as 
by the Suprtme Court* that an application under Art. 226 is to be deter- 
mined on admitted facts or on facts established by afhdavits ami that the 
Courts cannot take eviilence to ilctermine the disputeil questions of fact. 

(u) E^en as regards an application untler Art. 32, the Supreme Court 
held that it is only on facts a<!mitted or taken as proved tliat the question 
of violation of a fundamental right can be deci(.le<J bj the Supreme Court 
under Art. 32. U'hen fact'? are in dispute, the matter is to be inquired into 
and decided b> proper legal proceerlings.** 

II, (a) But ill Kochmni’s case,’* the Supreme Court has laid down 
that in a proceciling under Art. 32, the Supteme Court is not debarrrti from 
takuig evidence of witnesses by i'-suing lommission or examining witnesses 
in Court, where necessaiy, because fundamental rights are afleeted.* 

(b) Instead of itself taking evidence, the Supreme Court nw) also 
ask for a report on facts from the High Court.*' 

Whether declaratory rdidf may he given wider Art. 32L 

1. It has alread} been stated (p. 223, ante) tliat the jurisdiction undei 
Art. 32 is not conbned to tlie t^site of ‘pierogative writs’ ami that the 
Supreme Court has a wide tli.scretion in the ni<itter of framing the W'nts to 
suit the exigencies of particular cases.' 

2. The Supreme Court had earlv lieM that a iledaratiou tli.it an 
impugned Act is invalid and a conseijuential relief by way of injunction were 
ina{ 4 >ropriate to an applioition under Art. 32, ami in Vmeyh Smgh v. State 
of BoMhay,'' the Court relegated tlic iietitioner to filing a icgular suit. 

3. But a declaiatiun tliat the iiupugiu'd Act wa.-. void was made in 
other cases® ami In Kochunni v. State of Madras* the Siiprnne Court has, 
on a review of the previous authorities, laid down that the Court’s powers 
under Art. 32 are wide enough to iti. ke even a declaratory order (witli 
consequential relief by way of inj'unction), where Uuit is the proper relief 
to be given to the aggrieved ixirty. Such declaration lias also been made 
in later deciaons.’’* 


2. Lakshanpal v. Union of Indio. A. 1967 S.C. 906 (91$). 

3. Kochunni v. State of Madras, A. 1969 S.C. 725 (734). 

4 Sokan Ltd v. Vtdon <d India, A. 1967 &C Oman of India v. Vmma, A. 
1967 S.C. 862 ($34), 

%. KadH Rarmmg v. State of Semashtra, A. 1662 &C, 123j Remakrislm v. 
Tendolkar, A. 1966 f*,C. 536; Xai^h v. State of V. P., A. 1967 SwC 790 (792) t 
CUddhdas V. \Asstt. U^ettot, 1957 SiC. 733 (737). * 

», CY. tmokmatk V. Stme /. A JT.. A 1967 &C. 1263, 

7. i;hmm0 td V. Uniad of tnda, (1960) S.CJt 869. 

8. UmttA Shftth v. 5M* Bamhaji, (1966) 2 SD-R. 164! A. 1966 SC. 540 


Cf. y, IfntMi of India, (1980) 2 $,CJt MO. 
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Ror JoiliitiiAB* 

1. The princijile of judicata hds been applied to judgments 
pronounce^I on petitioiib under Art. 32/*-*'-* so that, m the absence of new 
circumstances arising since the disniissal uf |>etition under Art. 32, the same 
matter cannot be rcagitated by fresh petition.^* 

2. Where a Petition un<ler Art. 32 has l)een dismissed on the merits 
by a speaking order, it \^ouI<l constitute res judicata even though the order 
was made cx paric, he., u ithout issuing notice to the other side.*^ 

3. liut the doctrine of constructive res judicata v\ould not generally 
be applied to writ j>etitions under Art. 32 or 226.*^ 

4. The decisifm in a liroceefling £oi tax relating to a jn^evious period 
would not, according!}, operate as res judicata in a pi(x:ee<iing for a sub- 
sequent perio<.l exceiit where a basic and general issue, c.g., as to the 
v^iiidity of the taxing statute, has been dc^-ided in the pre\ious proceeding/* 

Whether <lecisioii under Art« 226 bars petition under Art. 32 — 

See p. 221, ante 

Practice and Procedure. 

1 It would not be right to permit tlie Petitioner to raise questions which 
depend oji laC’s wlmh were not inentioiie<l in his petition but were put 
foiward in a icjoinder tej winch tlie resixindents harl no opportunity to rq>Iy.^*^ 

2. A rule nisi nia\ be revoked am! tlie petition dismissed with costs, 
in case of a clear in*srepn^sentation iti the f»etUion.*‘' 


Nature of Order. 

Tliough onlinan!} an application should be dismissed where the appli- 
cant iails to cMabhsh his case, the Court ma\, in its discretion, simply reject 
an application, wheie he is nf)t ready with evidence, with the observation 
that he ina\ In mg a fresh vipi>lication with adequile particulars supported 
hy CM4 lent c. 

33. Parliament may by law determine to what extent any of the 
Power to r^riiament conferred by thi* Part shall, m their 

to modify the nght» con- application to the members of the Anned Forces 
ferred by Uus Part in or the Forces diarged with the mamtenance of 
^eir application to public order, be restricted or abrogated so as to 
' ensure the proper disriiarge of th^ duties and 

the maintenance of discipline among them. 


Tarliament may hy law*. 

The i-<mer to testiicl, unilet the i)te<5cnt article, can be exercised only 
hy a law made hy Parliaincnt. 'Hie J’resiilcnt, exercising he powers of 
the Stale Legislature. b> virtue of a delegation by Parliament under An. 
3,‘>6, ia not Comiieteiil to make a law' a- eontemplateil bv Art. 33.^ On the 


It 

12 . 

W. 

If' 

17-24 

t. 


Sharmo v Sree KHshtw (//), 1961^ 1 S.C.R. 96; Jagfimuilh v. State sf U. P.» 
A 1S62 S.C 1963 (IS&i) 

Aitalgiemated CaalfieUs v. Imttoda Sab/ia. A 1964 1013. 

JUdtlfaRMd' V. VniaH of India, A. 1967 S.C. 9QB ($10) 
mdJmtar Mdk v. Get'/. <*/ Madras, A. 1968 S.C 1196 (71W). „ ^ 

^$$a V. Sri Kririim. A S.C^ ^ 

Jwtim V, Union of Mm, IP. Wl/64£ 12-3-68). 

S^ku Katem $, Siate of kafostkm, (1960) SC. Petn. 137-58). 
mSt STh v. state i Fmfab. A 1962 S.C 1106 (ItOS), 
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other hand, the vatidity of a law made under the present artidei such as 
the Army Act, cannot be challenged on the ground of contravention of 
Fundamental Rights.’ 


M. NotwithatamBng «n 3 rthing in tbe foreg«riing provisiona of tUa 
Part, Parliament may by law indemn^ any person in die servioa 

of the Union or of a State or any other person 
Restricts <m |n reflect any act done by him in oonneelion 

isiS with the maintena^ or rmtora^^ 
force in any area *ny area witlnn the territory of Indw where 

martial law was in forte or validate any seninnea 
passed, ponishroent inflicted, forfbiture ordered or other act di^ under 
martial law in >adi area. 


3S. Notwithstanding anything in this Constitutioa, — 

1 to give (fi) Parliament shall have, and the Legislatnre 

effect to the proviuons or of a State shall not havet power to make 

this Pert. iaws~*- 

(i) with respect to any of the matters which under danse (3) of 
article clause (3) of article 32, artide 33 and ardcle 34 
may be provided for by law made by Parliament; and 

(n) for prescribing punishment for those acts wludi are declared 
to be offences under tins Part; 

and Parliament shall, as soon as may be efter the com* 
mencement of this Constitution, make laws for prescribing 
punishment for tbe acts referr^ to in snb*clanse (ii)i 

{b) any law in force immediatdy before the commenoement 
of this Constitution in tbe territory of In^ with respect 
to any of the matters referred to in sub*dause (i) of clause 
(a) or providing for punishment for any act referred to in 
stm-dguse (ttj of that clause shall, subject to the terms 
fliereof and to any adaptations auid modBfications that may 
be made therein under artide 372, continue in force until 
altered or r^ieaied or amended by Parifaunent. 

Exfianation — ^In flils article, tbe expression "law in force** has tbe 
tame meaning as in article 372. 


PART IV. 

DIRECTIVE PRINCIPLES OF STATE POUCY 


36. In this Part, mdess the contact other* 
l>efioitioii. wUe reqidres, "the State** has ^ same meaning 

as in Port 111. 

4 


37* 


¥iaMM HHIBw 

x&ni nHo 


The provisions oontained in tins Part shatt not ha anfar^aaMe 
by any court, but dm principles iheNin laid 
i.. of the down ain nevert heless fandatneata! fas tba 
cootiwisd to govenaace of the eootAry and it ihatt faa the 
duty «f the Stale to apply ttieaa p rindp les fas 
mddng laws. 
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Utility of file Dioectivo Prindplet. 

The Articles included in Part IV of the Gwistitution (Arts. 36-51) 
contain certain Directives which it shall be the duty of the States to 
follou both in the matter of administration as well as in the makin|[ of laws. 
They^ embody the aims and objects of the State under the r^blican Con- 
stitution,* e.g., that it is a 'WVlfere State’ and not a meie 'Police State'. 
The Directives, however, differ from the Fundamental Rights contained in 
Part III of the Constitution or the ordinarj laws of the land, in the follow- 
ing respects: 

(*) The Directives arc not enforceable in the Courts and do not create 
any justiciable rights in favour of individuals* 

(it) The Directives require to he implemente<l b\ legislation, and so 
long as there is no law cairj'ing out the f’ciicy laid down in a Directive, 
neither the State nor an imlividual can \iolate an\ existing law or legal right 
under colour of following a Directive* * 

(iii) 'Flu* THreclives. ffr tr, do not confer upon or take away* any 
legl.slative pow'er from the appropriate Legislature. Legislative competence 
must be sought from the Legist itive Lists contained in tlie 7th Schedule 
of the Constitution 

(i?') The Courts cannot declare anv hw as void on the ground that 
it contravenes any of the Directive Principles* 

1 he Courts are not competent to compel the Government to carry 
out anv Directive, r rf , to provide f<»r free compul'ory education within the 
time limited bv Art 4S • 

On the other Innd — 

Though the < urts cannot declare an> law to he void on the ground 
of contravention of am of the Directives, the Courts have already taken 
cognisance of the tendency of the Directives for the purjxise of upholding 
social legislation Thus, it has been held that — 

fa) Restrictions, which are impo-ed on the cxen i'C of Fundamental 
Rights for the purpose of securing the objectives tnjoined hv anv of the 
Directives, would he regarded as ‘reasonable’ restrictions within the meaning 
of ds (2) to (6) of Art 1<)’-* 

(/>) Acquisition of land foi the puIpo^c of achieving the objects of the 
Directives contained in Ait 30 (/<) (c) '•hould t'c held to he for a 'public 
jmrpose’ within the meaning of Art 31 t'2) * 

(■«•> A favomahle dasMfic.ttion of an uhicct, the promotion of w'hich 
is encourageil by the Directive Principles, should he regaided as a reasonable 
classification ’* 

Otniiiet between Directive Prmciplee and Fundamental Rights. 

Tn ca.se of anv conflict l>elween the rmid.imenlal Rights and the Direc- 
tives. the Fundamental Riglits shall prevail 


1 Lt>kimth V. Stott of OrUsa, A. 1052 Orissa 42 (.47) 

2. l^kshak v. State of Rakt-thm. (mi SC. (WP 34/99, d. 11-4-61). 
3^ Memtitt v. Commusiowers of Bttdge Budft, (1961) 87 CL L 369. 

5 Dee^ Clmut v. State of U. P., A. S.C. (f64 ) ; Fram Namtem/i v. 

State of Bombay, A, 1951 Bean. 210, 

0, Ri^e^ce tn the Kerala Edncatinn Bfli, 1967. A. 1968 S C 966 

T. SMe at Bambav v. Bahara, (19611 SCR 682- flQSO-'JD CC 307 (SW. 

8, Bift^ Cattatt MtBt v State eif Ajmer, (13651 1 SiCR. TSB; Haidf Quareski v. 
StJa af Bibm, A 1968 SC, 731; <19691 SCJt 829. 
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tliou^ it is th(! duty of the State to iin{)}ement the l^rocUveS) it <aA do 
so «dy sta>ject to the Hmitatioas in)|»Oi>ed by die different provisions of the 
Constitution upon the exercise of the legislntive and executive power by 
the State^* Thus, Art. 13 (2) prohibits the State fioni niakin^f any law 
whkh tehes or abridges the fundatuenUl rights conferred by l^rl HI. 
The Xh'rective Principles cannot override , this categorical limit^on upc»i 
the legisiatue ptmer of tlie .State*,'’' iMirther, llic Diiectne principles, 
which are not enforceable by a couit of law, cannot o\e»ride the fundamental 
rights, which are expressh made enforceable hy approptiate writs or orders 
uncier Art 32 

But though the Directives cannot ovenndc tlie fundamental nghts, in 
delerimning the scope and ambit of the tundainental lights the Court may 
not entirel} ignore the Directive principles and should adopt the principle 
of harmonious construction 'so as to gue effect to both as much as 
possible*, “ 

38. The State shall strive to promote the wdfore of the people 
State to secote a securing and protecting m ei^tivdly as it 

social order for the pro- may a social order in which justice, social, 
motim of welfare of the economic and pdlitkaL shall inform att the inati> 

tntions of the national life. 

39. The State shall, in psurticnlar, ihrect its policy towards 

MCQiin^ — 

ooteTtoriaffottBS^ bv **** atiaeos, men and women 

the^tate c^wdly, have tiie right to an adequate 

means of livelihood; 

that the ownership and control of tihe material reasources 
of the ccMnmuiuty are so distrffwted as best to subserve the 
common good; 

f cj that the operation of the economic system does not result 
m the ooneentration 4if wesdth and means of proAiction to 
the cohunon detriment; 

fd) that there is equal pay for equal work for both men and 
women; 

f ' rj thnt the h^th and strength of workers, men and women, and 
the tender age of diildren are not alrascd and that citizens 
are nort forced hy ccononuc necessity to enter avocations 
unsuited to their age or strength; 
ffwt dhildhood and youth are tnodccted against exploitation 
and against moral and nuiterial abandonment. 

40. The State shall take steps to orgamse village paochayats and 

or»ama-i;.L.. ^ •«** powcTs tud authority ns 

paSSsto^ of villagB necessary to enable them to function as 


paSSsto^ of villagB ^y necessary to enable them to function as 

units of self-govemns mL 

41 . The State shaB, wilUn the linuts of its aoonomic capnrity and 
. devrioiuneut, make afleetsve provision for 

■ U jUamv In certain pubbe asristance nf unMqpioyUMMil:, oM 

caaea um, snfawne mad dfau Mn wau^ and in ntW cno^ 

of MMHuervud want 


12, Ifmif V. State efmrn, A 1960 hCl 73t . 
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491 Hm State db«n iwire provision lor 
•octetaf JiHt an4 iMMiaiio condKtaoiis of work nod 
for notaniitjr reliof. 


UvifV Mgr, etc, for 


4$. TIm State didB ondoovoonr te secare, bjr raitoiile kgisktiott or 
oeononm lygonimtioa or in oiqr otihor war, te 
all worHorc, agricuitanil, industrial or otfiorwiso^ 
worlc» a ttviaK wago^’^ ooo^tioas of moric onsor- 
' a deoont st a nd a r d of life and foil onjoiment leisure and social and 
tend opportonMos an^ in partiralar, the State shaO ondeavonr to 
pmnnoto cottage indnsities on an individnal or ooHoperathre basis in 
rural amasi. 


Uniform dvU code for 
the dtisenv. 


44. The State shall endeavonr to se cuie fnr 
the dtiaens a uniform civil code throughout tim 
territory of India. 


4S. The State shall endeavour to provide^ within a period of ten 
_ years the eomwee"*^**"*** * of this Gonstitu* 

Ptxmsion fw fm md fttM and conpolsory education for sdl 


Scope of the Directive. 

I. Not bdnfj ju'tticable, the present Article does not confer anv l^jaliy 
enforceable right upon primary schools to receive grants in-ald frcan the 
Government.” 

2 The Th're ivc does not empower the State to override the funda- 
mental right of unnority communities to establish educational institutions 
of their own choice under Art 30 H) It is possible for the State to dis- 
charge its obligation under the present Article through Government owned 
and aided schools.” 


44. The State shall prom^e^ with special care the educatkmal and 
Promodon of educa- eco n o mi c interests of the weaker sections of the 
tkmal and eooi^ic people* and* in psurticolar, of the SdiedoJed 

Ckstes and the Scheduled Tri>es. and ahall 
and ^er irrlrTT sec- them from social mjustice and all forms 

tiooa w>u{ of etqdoiimion. 


Art. 44: Promotion of educational and ecouomic interests of the 
weaker sections. 


Tliis section merely declam the obiective of the State aiid, like other 
Directives, docs not con « any iusticiable light Hence, a member of a 
backward class cannot obtain relief from the Court when he is denied anv 
concession in .school fees ” 


Umlrr the present Article, the State is at liliertv to promote the 
educatkttial and economic interests of the weaker sections of the people, but 
only so long ...s no fundamental rights are infringed” Two provisions 
relatitig to Fundamental rights, vis. Arts. IS and 29 (2), have, however. 


13a. Cy. Jf. 3 As$»eH. v Reserve Bank. A. 1986 SC {317); Crtum 

AteafoteU Imfot V. ycftei fU, ,( 1^) SC. 6n* 

lA im&l V. Sfofo ^ A. IW go (3«r). 

U Ifo SdiicatkM SHI, A tita SC 966 (Mf). 

m V'SLiJSteS* (I981k51) CC MB (I«7) r <W8l) SCIt S85. 

A C, 1,-40 
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bc«n amended (see pp. 60, 63, atU*) by the Constitution (H»t Amendment) 
Act, 1931, in order to give effect to die present Article, notwith$tatn£ng ffte 
emstence of those two Fundamental Rights, to (he contrary. Bv virtue of 
this aniendment, thus, it wilt be now possible for tlie State to malce a special 
provision,^ eg, to build a State colony, for the habitation of Haiijans, not- 
withstanding the bar against discrimination ,on (he ground of caste,’* 

47. The State duB regard t]ia laisinf ef tha level of nutridon 

Duty of the State to 1^ ^ 

raise ^ levd of notri- anpravcoBeet of pabbe healtli aa amenf its 

^ and the* standard of primary dntiea and^ ki partio(riar. lim Stale dhaB 
’“‘P*®’'* endeavouB to brmg alwvt proybilioai of Ae 
public heBJtn. cotuwnptkm eaoept for meofeiBal purposes of 

intosicating draiks and of drugs triildb are injurious to health. 

ProlulNtion. 

Restrirtion<« impo.sed by a law providing for the prohibition of con- 
sumption or pnxUh'tion of liquor upon the rights conferred by Art. I9(l)(f) 
are ‘reaMinable’, restrictions, hn\ing regard to the Diiective in Art. 47.’* 

4S. The State Aail endeavour to orgaidse agrienltare and anfannl 
husbandry on modam and sdienttfic fines and 
OisanisaUon of agii- shafi, in particular, take steps for preserv i ng and 
culture and animal bus- improving the breeds, iM prohibiring the 
bandry. ‘ ahuighter, of oows and calvm and other mildi 

and dbangt cuttle. 

Prolubition of cow slaughter. 

The directh’e contained in the latter part of the Article is quite spetnfic 
and enjoins the prohibition of slaughter of anv of the species of cattle 
mentioned, irrespecti\c of their utility from the standpoint of agriculture 
or animat husbandry,** and svich prohibition cannot be held (o be an unreason- 
able restriction upon the right confbrrevl by Art. 19(1) fg).** But the pro- 
tection recommended by thi.s part of the directive is confined to cows ami 
calves and to those other animals which are presenth or potentially capable 
of yielding milk or rloing work as draught cattle but does not extend to 
catUe which were at one time milch or draught cattle but which have ceased 
to be such.’*-** 


49. It shall be the obligation of the State to protect every 
monmneat or place or ohjoct it wristie or 
PVotoettoo moBu- hietoric interest, declared by ar under law 
mente and places and nwde by Parliament to be of national im- 
dbje^ of national im- porfance^ from spofiation, dbfigarement, destme- 
l*"**"*’^ tion, removal, dimoMd mr export, as the case 

may be. 

AmewlbHset— The words "declared by or under lav made b> " have been Imerted 
befoR the words TiariiaaMnt' and tip words ‘by law* have been ondtted, by the 

* ^ aHMA 

AOUPHOIlldB ^ 1 Vww* 

Object of am end me n t — The object has been thus explidiied In the Statenwt of 
Objecte and Remom: 


lA 


/sspnatf V. S{Mt#.ef ffoNsbey, A. 19B2 Bom. in. 

Bl^ieS’iSSsnsftsisr- 

AhN 0f anSt^L m 
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^'Eatiy 0r (rf tlu Union List rcfsni to "sodeDt and historical momitnaits and 
ncordi^ ardueloKical aites”, etc., have been dedated by Parliament by law to be of 
national importanoe. A b^ number tit andent monuments aidueological aitea, etc, 
have been declared to be of nationaii importance by an Ad. of F^liament It requires 
another Act of Parliament to make the tiishtest aMezution in, or addition to the bats 
in that Act, witidi seems to be an umfuly cumbrous {Mroceduie. It is, therefore, proposed 
to amend the entry subebtutuv for the words "declared by Parbament by law*, the 
words "dedared by or tmder law made by Parliament". The same amendment is also 
proposed to be made in the connected provisicms, — entry 12 of the State List, entry 40 
of toe Concurrent List and artide tS.” 

- , • • 50. Tlie State thall take steps to separate 

fn^SSSdv? jttdiciary from the executive in the Public 

a ei v ice a of the State. 

.1,51. The State shall endeavour *to— 

Ptomotion ot inter- (o) promote intmuttioiial peace and security; 
national peace and (bj maintain juat and honourdble rdations be* 

tween natkMM; 

(c) foster respect for intematioaal law and treaty obligations in 

the desdings of organised peoples with (me anothw; and* 

(d) eooonrage settlement of international disputes by aihitmtiea. 

Art. Si: Promotion of intcraational peace. 

This Article embodies the object of Tinlia in the international 5j[toere. 
It does not lay down that international treaties or agreements entered 
into by India slud' .la e tlic force of municipsii law without appropriate l^s- 
lation undertaken -.idcr Art. 253, post. 


PART V 

THE UNION 

Chapter 1. — ^The Executive 
The President and Vtce President 


The President of India. S2. There shall be a President of India. 

S3. (1) Tba Executive power of the Union ahall be vested in the 
^ . President and dball be exercised by him eittier 

^ directly or through officers aobordinate to bun 
hi atooorduice witih this Constitution. 

(2) Without prsjudice to the generality of the foregone provision* 
the supreme oosumand of the D^enoe Fmves of tihe Unhm shall be 
vetted in die President and the exercise diereof diaU be regulated fay 
law. 

(3) Nolhmg in this article shdl— 

(a) he dm me d to tipesfer to the President any fuacdeM eow- 
ferrad hy any cxisdag law on the Government of any Stidg 
to «dMr Mdhtoityi to 

(b} i w toto to ■ fhiBtonto* item een t syi i ag by laiy functbms «n 
m ihtk inijiiUto 0i|Mr "Aittk PtwidbtfL 
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No tiboeiry of Separotion of Powon mdwrlyiag tho CoMlitiitimk 

Though Art 53 of our Con$Htutt(»i vests the executive power in 
President, there is no similar provision in the Constitution vestini; the l^[ts* 
lative and judicial powers also in other bodies. Further, by introducing 
the principle of ministerial responsibility, 't.r., by maldng the Execi^ve 
head (tlic President or the Governor) liable to act on tlw advki; of Minis- 
ters who are responsible to the Legislature, the Constitution of In^ has 
departed from the tlieory of Separaticai of Powers which underlies the 
American Constitution. Again, there are certain provisions in the Constitu- 
tion itself which provide for the conferment of I^slative powers on the 
Executive or the Judiciaiy and so 6n. Thus, Art. 140 provides that Par- 
liament may confer upon the Supreme Court the power to make rules 
(which is> a legislative power). Art. 357 provides that under a Proclama- 
tion of Emergency, it shall be competent for Parliment to provide that the 
powers of the State 'Legislature to make laws shall be exercised 1^ the 
President.^ The power of the Presidoit to make Ordinance during recess 
of the L^islature is another instance of legislative power in the l^ds of 
the F^xecutive. 

Eut though oui Constitution has not strictly adliered to die doctrine 
of ^Separation of Powers,^ it does not follow that under our Constitution 
any organ of the Government can encroach upon the constitutional powers 
of any other organ* or delate its constitutional functions to any other 
organ or authority. A written Cemstitution, by its very nature, involves a 
distribution of powers. Though tlie legislative and executive powers are 
nut \ested by tlie Constitution in the Legislature and the Judiciary 
expressly, it is clear from the different provisions of tlie Constitution that, 
barring specified exceptions, the power of making laws shall be exercised by 
i’arhaiiieiit and the Legislatures of the States and the pow'er of adjudication 
and interpretation of the Constitution shall be exercised by the Courts. This 
is a constitutional trust imposed by the Constitution upon the Legislature and 
the Courts which they cannot, themselves, delegate to others.* 

*Execntive power*. 

1. It may not be possible to frame an exhaustive definition of what 
executive function means and implies. Ordinarily, the executive power 
connotes the residue of governmental functions that remain after legislative 
and judicial functions are taken awa}** subject, of course, to the provisions 
of the Qinstitution or of any law.* 

2. The executive function coin|>rises both the determination of the 
policy as well as cariying it into excc..tion, the initiation of l^slation, the 
maintenance of order, the promotion of social and economic welfare, the 
direction of foreign policy; in fact, the carrying on or supervision of the 
general administration of the State.* It inaudes political and cUplotnxtic 
activities.^ 

3. By reason of Art. 298^ ppst, it also includes* — (a) the carrying 
on of trading pperations; (b) the aeguirition, bolding and disposing of pro- 
perty; (r)'the making of contract for any purpose. 


Exenrisei of e x e cu i hre power not depcndhnt on prior legisktiow. 

1. It is one of the functions of the Executive to execute the laws* 
'rhis does not mean, liowever, that the executive function is confined to the 


1. In re OeM Laos Act, 1SI2 (IfiSl) SjCB, 747 {«!$, «M, $ 4 $^ 94 $), 
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fXecotiun oi laws or that in order to enable the executive to functum in 
rcqpect of any subject there must be a law already in existence. Spedbc 
k^gialation, may, of course, be necessary to incur esq^enditure of the public 
funds or to encroach upon private rights, which cannot, under the Constitu- 
tion, be done without legislation. But, apart from this, it cannot be hdd 
that in order to undertake any {unction, such as, entering into any trade or 
business, the Executive must obtain prior legislative sauction.H> 

2. In the exercise of its executive power, therefore a Giovemment 
may do any act provided — 

(tj it is not an act aligned by the Constitution to any otlier authority 
0* body such as the legislature or the Judiciary or the Public Service 
Commission (c.p., matters specihed in Art. 3).*^ 

(ti) It is not contrary to tlic provisions of any law. 

»» (*») It docs not encroach upon or otlierwise infringe tlie legal rights 
of an individual.* 

3. On the same principle, it lias been held* that the making of a 
treaty is an executive act and the municipal courts cannot question the 
yalifUty of a treaty entered into by die Govermnunt of India, in exercise of 
its power under Art. 53, on Uic ground diat there was no legislation to 
support it. 

Legislation may, however, be required to give effect to a treaty — ' 

(o) Where it provides for payment of money to a foreign power,* 
which must be withdrawn from the Consolidated Kund of India. 

(b) Where ihe treaty affects the private rights of a citi-sen of India. 
Thus, though no i^islativc sanction is required for ‘acquiring’ proper^ 
ceded to India by a foreign power, an amendment of die Ckmstitution itsdf 
would be necessary to cede Indian territory to a foreign State.* 

^Officers smbordiiiate to turn*. 

1. Ministers are ofiheers subordinate to the President [Art. 5,3 (Ij] or 
the ^vernor®-"' [Art. 154 (l)j, as the case may be. Henc^ thc>' are also 
‘public servants’ within die mcanmg of s. 21 of die I’enal Code.’ 

2. It has been held by the Supreme Court that there are certain powers 
which are vested by the Coiisdtution in the President, apart from die 
executive power of the Union. Hence, these powers catmot be del^hf^ 
by the President to any other person or audiority, cither under Art. S3 (1)*^ 
'[or Art. 154, in the case of a Governor] or under Art. 258 tl),*b such 
as the powers under Arts. 123; 356; 360; 309-310. 


54. The PvesidMtt shell be elected hy the 
Elecdoo of Preddeat members of en electonl cidlege oonsistaiig 
of— 

(a) Ihe e l e ct ed members of botik Hovwes of Perliameat; aad 
(bj the elected members of the Legisletive AssemUies of the 
Stetee. 


3b. Mnnaf v. Vnhit »f India, A. 19S9 CaL 906 IS1$). 

4, MaH hd V. Vttar PtadtOi 1951 Ail 257 (P.B.). 

& Rs Berafasti Unioo, (1960) 3 &C.R. 250. 

^ StaU of V, P, V. Pm, A 1961 &C. TSl, 
ib. Jamm V. Pam A 1964 S£. 648. 


% V, mmh, A 19(5 PXI UA 

r PikHtm V. Stm 0 t K. 7 % m 


am) ACJt. 1168 (2210), 
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(Art llT^ 


Manner ci election of 
PMident 


SS. O) Aa Aur M pmaticMAhv tiam ahafi ba 
nanfblrmUiy in the acele ol itiirMeiitatioii of the 
different Stntee et the electien of the P r a t iia nt . 


(2) For the purpose of securhog sach nnifomiity emoof die Stetea 
mtcr se na waff ea perily between the Stntea ee e whole end the UnuMV 
the nomber of votes wtudi eeck elected memlM»’ of PerMement end of 
the Legialettve Assembly of each State is entitled to cast at aaMh elec* 
lion shall be detennined in the foUowu^; manner;—- 

(aj every elected member of the Legislative AsaemUy of a State 
snail have a» many isstes as there are mnitiplea of oim 
th o o aa nd in the quotient obtained by dividing the popsda* 
tion of the State hy the total number of ffw eleeted mamhera 
of the AssemUy; 

(bj if, af^ taking the said multiples of one thousand, the re* 
m ai nder is not less than five hundred then the vote of 
each member referred to in sub*clauso (aJ sball be furffier 
increased by one; 

{cj oadi dbcted member of cither House of Parliament dhall 
have such ntnubcr of votes as may be obtained by divkSng 
die total number of votes assigned to the members of the 
Legislative Assemblies of the States uador sai>*claiises 
ia) and (bJ by the total mnnber of the elected members of 
both Houses of Pariiommit, fractions eureeding oiie*balf 
being counted as one and other fractions being disregarded. 

(3) The election of die Presidast shall be held in accordance with 
the system of iNroportkmid represontation by means of the MBgle trens* 
fenUe vote a^ the voting at sndi dbcdon shall be by secret baUoL 

Bxj>kmation — In thb article^ eapresnon *Vcpnlntioa’' means die 
population as ascertamed at the last preoeding census of which the 
rdevaat figmes have been published. 


SS. {!) The President diall hold ofiice for a term of five years 
Tern of oftyt of from dm date on which he enters up<m his 
ftisklent office: 


Provided that — 

(aJ the President may, by writoig under his hand addressed to 
the Vke-Presidmit, reugn office; 

(b) the Pr e si deii t may, for violation of the Constitution^ Im re* 

moved from office by impeuchmwit in the manner |»ovided 
snartideil; 

(c) the President shall, notwithstanduig the espiradon of his 

toHM;, oossdooio to hoUl office u^ his sneeasaor iMBlere qp<m 
his ottesk 

% 

Asp rasigMidfM addressed.to die Vice-P re i id a m under dMWe 
of Iheinuviso todanse (1> ehattfordriindilmcoiMiHwioatedhyhim 
to the Vniihipef dieHowse of dm People. 


9t, hptmm wrfao hoidb, py who has hilA <dA»e us PruMent dMA 
m mdlto to dia «tW inMedi 4 iW* OtodHto 
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88. (I) N0 fMnon sfeNH be dyfible for eleetioM «» PrMident w n le tt 


QualifkatSom for etec- (a) b e c^ixen of iadSa, 
tidn •» I>t«lldeat (b) be* eotoiftletedl the age of tliirt]r*five 

yeertf «m1 

(e) ic ^oelified for ete^tion a« a member of tbe Hoiiae of tbe 
People. 

(8) A pereoo •hall not be eUgflbie for dection as President if be 
hoUs any office of profit under the Oovmrmnent of India or the Govern- 
meat of any State or under any local or other authority eiffiject to dm 
ootttrol of any of the said Governments. 


Explanation — ^For the purposes of this article^ a person shaO not 
be deemed to hold any of^ of profit by reason only that he is the 

President or Vtce-President of the Union or die Govmfnor* of 

wi^ SWIe or is a Minister dither for the Union or for any States 


erf PrcM- 


S9. (1) The President shall not be a member of either House of 
Pariiament or of a House of the Leidsletare of 
any State, smd if a member of eidier House of 
Parliament or of a House of the legislature of 
any State be elected President, be shall he deemed to hnve vacated his 
seat in that House on the date on which he enters upo n his offiee as 
President. 


Conditions 
dent’s office. 


(2) The President shall not held any other office of profit. 

(3) Hie President diall be entitled without payment of rent to 
the use of his official residences and shall be also entitled to such emohi- 
metits, allowanc. s and privileges as may be determined by Parliamenft 
by law and, until provision in that bdialf u so made, such emoluments, 
allowances and privileges as are sperified in the Second Sdhednlek 

^(4) The emoluments and allowances of the President sh»ll not be 
diminished during his term of office. 


80. Every President and every person acting as President or ffis- 
<%..v <s. V diarging the functions of tbe P resi^ t shall, 

^ entwng upon his office, and 

scribe m the presence of the Chief Justice of 
Inffia or, in his absence, tiie seniormost Judge of the Supreme Court 
availaU^ an oath or affirmation in the loHowing form, that is to 


say— 

Mt A n j swear in the name of God .... nt 

“I, A. B., do that I win fiaithfnlly 

execute the office of Presideat (or discharge die ftmetsons 
of the President) of India and will to the best of my ability 
preserve, protect and defend the ConstiMrion and the hnv and 
that I will devote myself to die swvice and well-being of tbe 
people of India.** 


Pirocedkne for unpeadi- 
cf dn Pnaident. 


81. (t) Whana Presidwit is to be impe ached 
for violation of tbo Constitidion, the charge shall 
be p eefa rve d by eMicr House ef Par iiamant . 

Nfh mdbdyunM iludl hitk inifaii 

(a) (In gno p o au l to ivefiar aneh dharge la eontiuned in n raaom- 
doa which bto baan moved aftnr at laaxt fbnrtoen dhya* 


A Tlie meds *ar RaiPiXRnibI cr l^xmjpnuiudti’ have bsen oadtted by the 
CbmdtadOB (Seve^ toNMnnit) Act, 1966. 
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iMrtk* in nrritiiif aifned by aol Im« tban onn fuiutli of 
Ibo total nnmlwr of monyboro of Am Hovm boo boM 
yiven of tbobr bitantioa to novo Ibe rotolotiaa, owl 
(b) mdi voaoiol^ bM boon poMod by n tnajority of not loM 
tbon two*tbirdo of tbo totid mcnibocoiiip of tbo Hoomu 

(3) When • fborgo boo been eo preferrecl by eUber Homo ^ 
PotboBiMit, fbe other House sboll investicele die dbnrfo cr oonso tbo 
duuse to bo investigetod end the Prosideta ihoU hove die right to 
Oppear and to be repcosentod at such invesdsation. 

(4) If as ai resttit of the investifation a rescdntion b passed by a 
majority of not less than two-lbb^ ^ fb* total meubership of dto 
Hoeoe by sriucb the charge was investigated or censed to be invesd- 
gated, declaring that the dnuge prefernsd against dm Presid^ has 
bsnn sustained^ such resriudon sl^ have the effect of lemoviiv dm 
President from his oflBoe as from the date on wbidi the resolution b 
so pas s ed. 


42. (1) An election to fill a vacancy caused by the eupiration 
.u... of ^ *«*» of office of President shdl be oom- 
ttoo to in P***o«* before the oapbadM of the term. ^ 

tin of Rrewfmt (2) An dection to fill a vacancy m the 
end ths tom of office of oflBce of President occ u r ri ng by reason of 
person dected to fiO death, resignation or removal^ or othco 
cssoal vacancy. ^ umn as posriUa after, 

and in no ease bter than six months fron^ the date of occurrence 
of the vacuiey; and the person deeted to fiD the vnoaney diaH, sdbjeet 
to the proririons of artide S4, be aatitled to bold office for dm full term 
of five years bom dm date on wfaldi be enters open bb office. 


lune-fimit mandatory. 

The election of the President piust be completed widiin the time fuccti 
by the article.* 


Ihe Vke-pKddent of 63. There shall be a Vice-President of 
India. India. 

64. The Vbe-Preskbnt shall be c;r ofUcio Chainman of the Cou n ci l 
of States end dmll not hold any other office of 
The inoe-Pnsident to profit: 

be Oudnnen of Provided diet daring any period when 

die Council of States the Vice-Pr«sid«Bt acts as Prasblent or ffis- 

dmrges ffia bmetioas of dm President under 
artide 46^ he dmU not peri oraa dm dudes of dm offiee of Chahrmna 
of the Coaucil of States mid shall not he entitled to any salary or 
attewasMse payaMe to dm Qudtman of dm Coun^ of States uader 

nmtahiin HIT 
■HHOCl# Wm» 


48. (1) In the orant of dm occurrence of wqr 
40 * irtrT Ptoddort by mason of hb 

tot m pS!8tf*5.to 

dWB act las Pr oeMa ut uutS tho date 


in thooffiea 


ww ^ ^ 

s.,T3T.*y pnmnapf w iwi \Mmpwt W0 
me em e Pw^ i Hi ffiepminvv fUe ^ 



wiffi tbo 


i vy gt . ___ 

ft V. JBIwiNm Cn osm . , (MV) 8CX. Mn. 
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Aritiyj 

(S) Whan the Praaidant ia tmabla to dtadbarge hia fa aeUona owing 
to ahaan^ 3hMU or aaqr other eaua^ the Vice«Praindent ahall 
ehaarge hia fnaetioaia imtil the date on which the Praaidant reaumea 
hia dntiea. 

^ (3) The Viee-Preaident ahali, daring, and in respect of, the period 
ndiile he ia so acting as, or discharging the functions of. President^ 
have all the powers and hnmanities of the President and be entitled 
to anch emolamettts, allowances and privileges sw may be detemimed 
by Parliament law and, until proidsion ia that be^lf is so ma^ 
such emolunients, allowances and privileges as are specified ia die 
Second Schedule. 


8 $. (1) The Vice-President shall be elected by the member s of 
t m clcctoraf collnfe consisting of the memhers of* 

rrrSl^t° *” ^*** Houses of Parliament in accor^nce 

with the syston of proportional representation 
by means of the single transferable vote and the voting at sudi election 
shall be by secret ballot. 


(2) The Vice.President shall not be a member of mther House 
of Parfiament or of a House of the Legislature any State, and if a 
member of either House of iWlianient or of a House of the Legislature 
of any State be elected Vice-President, he shall be deemed to have 
vMat^ his seat in that House on the date on which he enters upon 
his office sw Vice-President. 


(3) No person shall be eligible for dection as Vice-President 
unless he — 


fa) is a citizen of India; 

(h) has completed tiie age of thirty-five years; and 

fc) is qualified for election as a mmaber of the Counril of 
States. 


(4) A person diall not be eligffile for election as Vice-President 
if he holds smy office of profit under the Government of India or the 
Government of any State or under any local or other authority subject 
to the control of any of the said Govermnents. 


ExflanoHon.— Tor the purposes of this article a person shall not 
be dmmed to h<dd any office oi profit by reason only that he is tiie 

President or Vice- P resident of the Union or the Governor of 

any State or is a Minister either for the Uni«m or for any State. 

Amendment.- The italidvd words haw been substituted by the Coostitutloo 
(Eievetith Amendmeid) Act, 1961. 


Object of Amendment 

"Under artide 66(1) of the Coradtution, the Vice-President .« India has to be 
elected by the membera of bodi Houses of Parliament assembled at a joint nxetini; 
Where tlwre is only one duly nominated candidate the necessity for a joint meetinK is 
not appsient atid section 8 of the Presidential and Vice-Presidential Election Act, 1962, 
atates dist in sodi a case the Returning Officer shall forthwith declare the candidate 
to be duly elected Sven where there is a contest, confotmity with artide 66 can 


10. Sobstibitai for the words "member* of botti Housee of Parfiammt amunbied 
St a jant meetii^. by the Constitution (Eleventh Amendment) 1961, 

U, Wwwte "or Itojpnwikh w UpataJpiSs^’’ have been omitted Iqt the 
CtMwdtntloa (Seventh Aawndmmt) Act, toss. 

A <J. I.-— 31 
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only be auMti fenm] (bea ml ia that boportint pcocawiHnge tetetfaig to ibe eiadion, 
BIbk toe receipt of naiiination% aottUny of iwotiiatoam end witodniwiit of c e ndi detuie, 
take piece bdoie toe awnbers of toe two Houses of Ferliatoent asse m bto et e Jiwit 
meeting, and only toe polling and dedaraticm of results take place at that meeting. 
bt practice alto, there can be no meeting in the usual sense, but the electora will be 
coming m as and when they like, casting their votes and going away. The requirement 
that members should assemble at a joint titting seems to be totally unnecessary and is 
alto likely to cause practical difficulties. It may be noticed that article 54 contains no 
sudi requirement in the case of toe Pre»dential election. 

This dauae therefore seeks to <»nit the requirement as to jennt meeting and indden- 
tally bnngs the language of this clause into conformity with the language of article 54”. 
flVetcr on'CTawses]. i 

Effect of amcndnkmt — ^The orijiinal G. (11 of Art. 66 provided for 
election of the Vicc-Pre''idenf by the members of both Houses of Parlia- 
ment assembled at a jomt meeting Though Art. 54 also provides for 
indirect election of the President and the memher.s of both Houses of 
Parliament form a part of the electoral college for this purpose, no 
provision for a joint sitting of the two Houses has been prescribed for 
the voting. The members cast tbdr votes individually. The Eleventh 
Amendment brings the election of the Vice-President in line with that 
of the President, by removing the obligation of summoning a joint 
sitting of the Houses for this purpose. But members of the Legislative 
Assemblies of States shall not be members of the electoral college for electing 
the \'ice-President as in the case of the President. 


Term of office <rf Vice- 
Resident 


$7. The Vice>Preaident dinll hold office for 
a tetm of five years from the date on whidi he 
enters vgpon Ins office: 


Provided that — 


(a) a Vice-President may, hy writing under lus hand addressed 
to the President, resign his offi^M; 

fb) a Vice-President may be removed from his office hy a reso- 
lution of the Council of States passed by a majority of aB 
the then members of the Counefl and agreed to by the 
House of the People; but no rceointion for the purpose 
of this daswe sh^ be moved uriess at least fourteen 
days* notice has bees given of the intention to move die 
resolutioB; 

(c) a Vice-President shall, notwithitanffiy the expiration of lus 
term, continue to b<^ office until lus successor enters upon 
his office. 


68. (1) An eleetion to fiD a vawaney caused by tiie expiration ef 
time of hokfing dec- the tenn of offiM of Vice- P re s ide n t dhaH be 
tofig vnauev in canpkftad b e f o r e the expiration of the bmn. 

TSt; <*> An election to fiB a vneaney In the 

e l ec t ed to fiB ' maul hie deal^ reelgnation or tenioui^ or nihanrise 
vacancy. riudl be add e« toon ea podUUe anar tiw oocar* 

rnwae of tim vaooacy, mid the fMOson ejected to IBB the wacanciy dtoB, 
adhjeol to tike pnorisi oy ef article §7, W ea tit l ed to Inid oihto i erjdw r 
fnfl icsTO of l|ve yeefi from tike ’dole on udiiidi Iimi enters opnn Ido el B o > i 
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M. Every ViM>Pre»khat sIimU, More entering npon lu office^ 
make and subscribe before tbe Piaerident» «r 
OsUi or afibmation by eome person appointed in that behalf by hinif 
Uie Vio»-Fresident ao oath or affirmation in the following form* 

that M to say — 


“I, A. k, do , 

^ solemnly affirm 

will bmor true faith and aUegiance to the Constitntion of 
India as by law established and ti^t 1 will ffiithfnUy ffis- 
pharge the duty upon which 1 am about to entmT.” 


^ 70o Parliament may make sndi proviuon 
Dischaise of Piesi- as it thanks fit for the discluurge of the fu n ct i o n s 
dent a funcuuns w other of the President in any contingency not prorided 
conungendes. for in this Chapter. 


(1) All doiffits and disputes arising out of or in connexion 
with the eleefion of a President or Vice* 
Matters relating to or President shall be inquired into and decided by 

connected t^ elec- Sup^e Court whose shall be 

Uon trf a President or awu ve 

Vice President finaL 

(2) If tbe election of a person as President 
or Vice«Presidmt is declared void by the Suprmne Court, acts done 
by him in the exercise and j^rformance of the powers and duties of 
the ofike of President or Vice-President, as the case may be^ on or 
before the date of the decision of the Stqireme Court shall not be 
invalidated by reason of that declaration. 

(3) Subject to the provisions of this Constitution, Paritament n^ 
by law regulate any matter rdatiiig to or connected widi the dection 
of a President or Vice-President. 

1,4) The elecUoH of a Jenon as Ptesuient or Vu e-Fresident shall not 
he called m question on the gri/und of the existence of any vacancy fo*^ 
uhatei cr reason among the members of the electoral college electing h»n,^ 


Amendment- Cl. (4) has been added by the Constitution (Beveath Amendment) 
Act 1961. 


Object of Amendment 

“In Natayan ffhaskar Khare v. The Eketton Commssion o] India, (1367) SCR 
1091, a point was made that (or a valid election ol the President, all elections to the 
two Houses of Parliament should be completed before the date of tlie Presidential 
elecboo, as otherwise some members would haic been denied the right to take part in 
the election. But the Supreme Court expressed no ofutuun on the pomt as it was not 
necessary to do so 

Every effort is made to cmnplete sudi elections befeue the date of th. Presidential 
dection. It lit however, possible that the elections to the two Houses of Parbament 
may not be completed before tbe Preaideat or the VKe-Presidcat u elected. It is, 
tberefore, proposed U> amend article 71 of the Constitution so a. to make it dear that 
the election of the President or the Vice-Preadent cannot be challenged on the ground 
of any vacancy for any reason in the approfmate electoral ctffiege. 

In Dr. Khere'a case, when the notiheatkm for tbe election of the PIresident was 
issued, elections in certain soow4x>und areas in the North had nut been completed. 
Thwe may be vacanaea for other reasons alsa It » therefore desirable to nuka it 

12. hMarted by the Ceawtitation (Etevtuth Amendment) Act, 1961, wskf. 19.12.91. 
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char that the decUon of a Fipestdent or Vicfr*Presaclent canoot be chgllenfied cm the 
ground that thcK are vacaaaee in the appropriate electoral cdlege for adiatever reasona.*’ 
(A'alrj m 'CUmstsl, 

Effects of Ajnendmmt. — ^Art. 71 (1) provides that disputes relating 
to tlie election of a President or a Vice-President shall be ^ided by the 
Supnaiie Court. The Amendment is intended to take away one of the 
grounds for challenging any such election, namely, that the Houses of 
1 Parliament, which form the electoral college, were not fully constituted at 
the time ot the election. • 

CL (1): Decision of dkHibts end disputes relating to Presidential 
election. ‘ 

The jurisdiction under tliis clause can be cxcicised b> tlie Supreme 
Court only alter the election lias beai o\ei'^ and a candidate has been 
declared elected. A petition prcsaited before that is liable to be rejected 
as preuaiure.“ 

*ShaU be deGided\ 

Arc 71 (^l) merely pi escribes tlie forum in which doubts and disputes in 
coimcction vMlh the i’resideutal election shall be inquired into, it does 
not prescribe the conditions under whtdi the petition could be presaited 
to or determined b\ tlie bupreme Court, “a 

The power of Paliament under cl- (ij includes the jniwer to lay down 
sucli conditions.** 

72. (1) The Presidmit shall have the power to grant pardons. 
Power of President to respites or remissions of punishment 

giant pardons, etc., and or to suspend^ remit or commute the smtcnce 
to suspend, remit or of any person convicted of any offence — 
oomimte sentences in 10 cases where the punishment or 

* sentence is by a Court Martial; 

(bj in all cases where the punishment or sentence is for an 
offence against any law relating to a matter to which the 
executive power of the Unkm extends; 

(i-J in iJl cases where the sentence is a sentence of death. 

(2) Nothing in sub-dause (aj ot clause (1) shall affect the power 
conferred by law on any officer oi the Armed Forces of the Union to 
suspend^ remit or commute a smtence passed by a Court MartiaL 

(3) Nothing in sub«clattse (cj of danse (1) shall affact Ihe power 

to suspend, remit or commute a sentence of death exerdsable by the 
GovMMir of a State under any law for the time being in foroe. 

Pjfcrdontng Power. — See under Art. 161, post. 

Any pardmiing power belonging to the erstwhile Rules of Indian States 
ceai>cd ui exiht alTcr tlie commencenieiit of the Constitution, bdng iitcomds- 
tent with it“ 

13, Xh«e V. BketioH iiomm., k, 1467 Si,C. 69L , 

14. Horayrn v. Bkctkm C’amm,, (1967) &UR. 1061 UOfO), 

Ida. Khore v. BkeHtg CammiviM (//), A 1668 SC 1^ {J40) (1966) &CR. 6ffi 

16. The wordi ^cr tbdprsnwlih’* have been emitted by tbs Cdmbiticn (Stvetdb 
Acts 1966l. sr 

lA vZSTaefTS 7. c., (1966) 2 aOR 2622. 
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73. (I) Subject to the piovuioii* oi this Conetittttioii) the esecutive 
power of file Union dball extanil — 

Extent of owcutive (aj to the natters with respect to wbadi 

power oi the Unioii. Parlhdtnent has power to make 

laws; and 

(1>J to the exercise of tach rights, authority and jorisdietion as 
are oxerdsable by the Govnnment of India by 'virtue of 
any trMty or ag r ee men t 

Proirided that the executive power r^erred to in sid»-claase (oj 
shall not, save as expressly provide in this Constitution or in any law 

made by Pariiamen^ extend in any State to matters wUh 

respect to wbadi the Legislature oi the State has also power to make 
laws. 

(2) Until otherwise provided by Parliament, a State and any officer 
orWinthority of a State may, notwithstanding anything in this article, 
continue to exercise in matt«rs with respect to which Parliament has 
power to make laws for that State such executive power or functkais 
as the State or officer or authority thereof could exerdse unmediatdy 
befnre the commencement of this Constitution. 

Art. 73: Extent of executive power of the Uniim. 

ii} 'liii Luimi hlull lu\L* c\<.li:sivc cxeculivc iiuvvci lur to) the 
aiimini'-tralion < i I,. ^ mailc by J*arlianient under its exrlusi\e powers; 
(5) tlie exercise of its treaty powers. [Cf. Art. 253]. 

J}y virtue of f 1) (a), tJic executive [lower of the Union .shall be co- 
extensive with ll > legislative power of tlie Union Parliament. In other 
wokIs, it will extend over the whole of the lerntory of India, with respect 
to the iiulters aiumcratcd in Lists 1 and 111 of the 7th Schedule. But 
tins is subject to tiie two exceptions engrafted in the Proviso to CL (1), 
•Old in Cl. (2). 

(»i) The Proviso to Cl. (_!) says that executive authority in regard to 
matters in tlie Concurrent Li-vt shall be ordinarily left to the Stares, for. 
Parliament shall be entitled to provide tliat in exceptional cases tlie execu- 
tive power of tlie Union shall also extend to these subjects. 

^Subject to the provisions of the Constitution*. 

A^iart from tlie provisions of Arts. 7.3 and 162, executive power is 
conterred upon the Union as well as a Slate Goveimnent as r^ards three 
si»ecified matters-— 

(i) carrying on of any trade or business [Art. 298] ; 

(if) acquisition, holding and dis£»ohrd of property [Art, 298]; 

(ill) making of contracts for any purjinse-s (Art. 299]. 

‘Executive power*. — See under Art. 53, ante. 

Whether spedfic legUletion is required for the exerdse of executive 
power rdeting to m pertksdar subject 

L llie Supreme Court has held that under our Constitution, the 
functions of the Executive are not conhued to the execution of lawrs made 
by the Legislature and already in existence. Arts. 73 and 162 indicate that 
the powers of the Executive of the Union and of a State are co-extendve 

17. The words *‘specitod in Pstt A Fust Schedule” have bem ondtted fay 

the Copiatttfawp (Seveotfc^AineQdtsefit) Act, ISpS. 
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itM Iqgiblattve {Kwer of tiie Union and of a State, a» the ease may 
White the BxiKtitive eannot act against the provisions of a law, it 
does not follow that in unler to <»al>fe the Executive to function relating 
t» a IMrticular subject, there mi&t he a law already in existence, authoriaiqg 
such action.^* 

2. Once a law is passed, tiie executive power can he exeicised only 
in accordance with such law so far as it goes, hut tlie Government is not 
debaned fiom exeicising its executive jiower merely because a Bill relating 
to the subject is pending before the li^slature/* 

3. Legislation may, however, be requited where the Constitution itsdf 
provides tliat the act can be done only by legislation, c.g., for the imposition 
of a tax [Art. 2(>5J , for expenditure of uu»ie> |Ait. 266(3) J.'’-’* 

Proviso^ 

The effect of this Proviso is that in the Concurrent spheic, the Union 
will not have executive power, unless — 

(a) the Constitution itself ; or 

(h) a law made by l^irhament, expressl> provides to that effect. 

It follows that the executive power whivh is specihcally vested in the 
L nion by Art. 2% (^cairyiiig on ut tiade, dis|)osii of property, and making 
of contracts) will not be governeil b> the Proviso to Art. 73.“* 


74. (1) There shell be * Council of Ministers with the Prime 
Counal of Muusters Ministw at the heed to aid and advise the Pre< 
to aid and advise Prea- sident in the exercise of his functions, 
dent (2) The question whether any, and if so 

wha^ advice was tendered by Ministers to the President shall not he 
inqiured into in any Court. 


Rcdatkm between the President and die Council of Ministers. 

Though we have an electwl President, the present Article iiitio<luccs 
the same system of jxirhanientarv executive as in England and i educes 
the President to a formal or con'^titutional bead of the executive, the real 
power being exercised by the Count il of Ministers'* All the iKiwers that 
are vested by die Constitution m the President, aie expected to be 
exercised on the advice of tlie Mmistcrs resjionsiUle to the Legislature as 
in England, though there is no obligatory pros isioii in the Con-stilution itself, 
to tUs effect. 


I 7S. (1) The Prime Minister shall be appointed by die President 

and the other Afiiusters shall be appointed by 
Og^piwiaoos as to President on the advice of the Prime 

JMllDStXSnfti AC* • X 

Mimster. 


(2) tlie Muusters riiaQ hold office during the {desuore of the Presi* 

d^BOta 


(3) The Conneii <tt Mhusters shall be coOeodvdy responsible to 
tte House of ^ People. 

<4) P e faf i a MBuisler enters upon bis offioi^ the President shdl 
ja hnniist a r to Urn the oadis ef offiee and of secrecy aooordBng to tike 
fcsmis set cult for the fMopoto m the Third Seheffide, 


State of Piudttb. (tflK) 9 SXXR. 2A (iSlS). [Shsclle 
^ , ^ ^ . . ifto fix enmliiit the Stats to cany On a tiisde or biumissl. 

2kf T, V. Khtyn, t. sUttg sf Aam, A. ISA Auhu 133 (133), 


1ft Jtaw /toitow V. 

Isddsd^isaStrequifM f 
* t of Korda. A, 
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(5) A MUbtcr wbo for onjr poriod of abi coMocalive oioadlM io 
not a tnombor of eitibor House tA Parliament shall at the enpimtioo 
of that perioci cease to be a Mimster. 

(6) The salaries and ailowanees of Ministers ^all be^sueh n 
Parfiiniiint may fram time to .time by law determme anA until PariSa* 
mant so determines, shall be as specified in the Second Sdiedide. 

The Altorney-Gcnerci for India 

7fi. (1) The President shall apppint a person who is <|aaKfied to 
_ . . be appointed a Judge of the Supreme Court to 

Mtomey-General for b* Attorney-General for India. 

(2) It shall be the duty of the Attomey- 
Goaeral to give advice to the Govemmeett of India upon such legal 
nwtters, and to perform such other Aities of a legal character, as may 
frodi time to thne be referred or assigned to him by the President, and 
to dBscfaarge the functions conferred on him by or under this Consti- 
tution or any other law for the time bdng in force. 

(3) In the performance of Ins duties the Attorney-General shaD 
have right of audience in all courts in the territory of ImSa. 

(4) The Attorney-General shall hold olfioe during the pleasum of 
the President, and shall receive such remuneration as the President 
may deteimine. 


Conduct of Gm>emment Bu finest 

77. (1) All esecutive action of the Government of Imfia shaB W 
Conduct of bu-dnc* of enpressed to be taken in the name of tiie Pre«- 

the Government of India dent. 

(2) Orders and other instruments made and executed in tite n a m e 
of the President dball he authenticated in such manner m may be 
^lecified in roles to be made by the President, and the validity of tn 
order or instrument which is so authenticated sb^ not be called in 
question on the ground that it is not an order or iostranacnt made or 
executed by the President. 

(3) The President shall make rules for the more convemcnt 
transaction of the business of the Government of Imfia, and for the 
allocation among Ministers of the said business. 

Execution of orders and instruments. Sec imdcr \rt lfV5 f>ott 


78. It shall be the ^uty of the Prime Minister — . , « 

_ . . Tu xM- (a) to commumcate to the President all 

X dacUkm^ of the Counefl rf Mims- 

fumisWntr of infomw- ters relating to ^ admimsfawhon 

lion to the President, of the affairs of the Umon and |»u- 

nosals for legislntion: 


(b) to fumiib such information relating to ^ adir^rtration M 

the affairs uf the Union and proposals for legislatton as the 

PnstidMd may csA lor; and 

fc) if the Prasidant so vu^^dres, to submit for the considera^ 

of tha Counefl cf Ifinistars any matr on whiA a dscmwn 

has buen taken by a Minister bat Mdcb has a«e baea cqa< 
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(Alt. 81. 


CnA,TnCR II.— Paruambnt 
General 


78. There shell he « Perfiemeot for the Unkm whidi shell eonrist 
of th® President end two Houses to he known 
institution of ParhA- ^a^peetively as the Council of States and the 
H^se of the Peopk. 


M. (1) The Comcil of States shall consist of — 

(a) twelve m embers to be nomunated by 
^ ^ Prendent in accordance vrith 
* the provisions of dause (3); and 
(b) not more than two hundred and thirty>eight representatives 
of the States and of die Union territories*^ 

(2) The allocation of seats in the Council of States to he filled by 
r^nesentativas of the States and of the Union territories*^ shall be kt 
aocordsnee with the provisions in that bdudf contemed in the Fourth 
Schedule. 


Composition 
CMindTof Sta 


(3) The mendme to be nominated by the Presideat under sub* 
dause (a) of clause (1) shall comist of persons havinjjr special know* 
ledge or precdcal experience In respect of such matters as the following, 
nai^yi — 


Literature, sdence, art and social service. 

(4) The representatives of each State * * *** in the Coimdl^of 

States sImiU be dected by the dected members of the Legislative 
Assembly of die State in accordance with the system of proportional 
representation by means of the single transfenhle vote. 

(5) The rq[>resaitatives of the Union territories”-'^ in the Council 
of States shad be chosen in such manner as Parliament nwy by law 
prascrdic. 

A mendment— Hw chat^res made bjr the ConstitiilkM (Seventh A m en d ment) Act, 
1958 . are indicated in italics, 

Effects of Amendment 

(«) In the original Cdn<ititution, representation in the Council of States vas 
confined to the States in Part-i A, B and C. It has now been extended to alt the 
Union teiritodes wludi include the Islands which were included in Part D of the 
Ftret Schedule 

{b) Consequential changes in the allocaticm of seats have been made in the 
Fourth Schedule, maintaining in tact the onidnal formula of ''one scat per million for 
the first five miliums and one seat for every additional two millions or part thereof 
exceeding one million.^ 


^ '81. (J) Snhject to the prorisions of 
article 331, the flnuse of the People shall consist 
of— 

(o) not more than five hUe^red members chosen by direct eiecHon 
from territorud connifuenceis in the States, and 


Composition of the 
House of fbe Peo(de. 


21. htsarted bp ffac Coastftiatioa (Seventh Amendment) Ad; 1988. 

3t the wenb and letters '^muxified in A or B of the Pint Sdiedide” 
Have hem omitted by dte Omatitution (Seventh Ameadment) Act, 1968. 

23 > 24 , SutadtuM for the vrovda 'Stdes in Pint O of w Find Sthedtde’, 

by me CdMStntion (Sevmdi A m maaent) Ifliff 
25 . of Oji^da A Aeasom of the Cbc^tu&m (Ninth AmendDaeot KS), 

flU h lifidn i l by the <^iiMiitititti« (Senntii Amnfhumy Ad* tfBA 


1 . 



Alt. 83.] 
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{b) not more ^ than hocntv fivc^ members to refresevt ike Union 
territories, chosen in snrh manner as Parliament may by law 
provide 

(2) For the purposes of sub clause fa) of clause (1 ), — 

(a) there shall be allotted to each State a number of seats in the 

IliiiLse of the People vn vuch manner that the ratio between that 
number and the population of the State is, so far as practicable, 
the same for aV States; and 

(b) each Slate shall he divided into territorial cnn^tituenries in such 

manner that the ratio between the population of each consti- 
tuency and the number (>f seats allotted to it fv, so far av prac- 
luable, the wnie ihroiufhnut the States 

{3) In thn article, the expression 'U npulatiotf* means die population 
as ascirtuini d the la^t pmedino census td vhich the relevant fiifure^ have 
been published 

Amendment'- (a) Art 81 Ins been snbstinjied by the Constitution <Sevcnth 
Amendment) Act, 1956. lor ongmal Artwle 

<h) In '=>nb'Cl (fr) of cl il \ the firur/' 2> ha- be^'n substituted by the Constitution 
(Fourteenth Amendment) Act, 1962. 

Effects of Amendment 

(</) The pr \ un for the i^ToupmR of States for the purpose of forming territorial 
const itnenaes in cl (li frS hj*s been omitted since after reorganisation each of the 
St tes would bt‘ large enough to hs diMded into a number of ronstituenaes and 'will not 
permit of being grouped together with other ^'tales for this purpose of being ''formed'* 
into a single ternloiial constituency ^ 

ib) The principle » t uniformity of representation amongst the States inter se and 
as amongst territorial constituencies of the same Slate has been substituted for the 
numerical niinininni jjicscribed in the oiipinal c! (1) (b'^ 

fr^ ProM-ion Iia‘» been made for renresentatu»n of the T^nion territories Since the 
n»aximum of 20 members h-ui alreadv been filled up bv the time Pondicherry' was 
admitted tW a Tnion Territory the niaximum ha" been ra’ ed to 25 in oider to provide 
for llie rei>rc^entdtion of Pondicherrv and anv other Teintory as mav be const ^ ited 
in future 


■*82. Upon the c ovpJet on of eodt ccns^*v, the allocation of seat^ in the 
Ifotsi n* du Peo/h the States and the di7‘isdon 
into htnfioial condituencirs vhall be 
>eadf t\ted I \ Muh aiitho>itv and in such manner 
ParUamcni mav \w determine 

Proi idea *hnf nu h fetuh'usimenf \hnl tnt affect representation in the 
llourc of the Pe p\ infi^ disMdudotj o! the then eristino Iffoise 


83. (1) The Ccsincil of State«^ shall not be subject to dissolution/* 

but as nearly as possible one- third of the mem- 
Ehiration of Houses of bers thereof shall retire as soon as may be on 
Parliament. the expiration of every second year in accord- 

ance with the provisions made in that behalf 

bj Parliament by law. 


2 . 

?. 

4 

5* 


Substituted for U^c word twenty* by the Constitution (Fourteenth Amendment) 
Act 19^ 

Statement of Object^ and Rea^ions to the Constitution (Ninth Amendment) 
MU. 1966. 

SiiMHuted by the Constitution (Seventh Amendment) Act. 1966. 

V»*r Furi^ottamit v. $iai« of iCrtafa. A. 1962 S.C, m {700). 


5, C. J.— ^ 
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(2) Hie Hoiue of the People^ unlete eooiMr dieedved^ ehdl eon* 
thuie for five yeers from tike dete imiomted for its first m eet in g end no 
longer and die eapiradon of tike sim period of five years shall operate 
as a dissoladon of the House: 

Provided that die said period may, while a Prodamation of Emw- 
fancy is in oporation, be extended by Parliament by law for a period 
not exceeding one yesu* at a thne and not exten^g in any case beyond 
a period of six mondis after the Prodamation has ceased to operate. 


84. A persMi shall not be qualified to be chosen to fill a seat in 
Pariiament uidess he — 


[a) IS a citizen of India, and* makrs and sub^crihin before some Person 


Qualification for mem* 
bermip of Parliament 


authorised in that hchaJf by the Election Comtnis- 
'‘lOM OH oath or affirmation according to the form 
'>et out for the purpose in the Third Schedule fn 


fb) is, in the case of a seat in the Council of States, not less 
than thirty years of age and, in the case of a seat in the 
House of the People, not less than twenty*five years of 
age; and 


fa) possesses such other qualifications as may be prescribed in 
that behalf by or under any law made by Parliament. 


*85. (i) The President shall from time to time summon each Home 

. of Parliament to meet at such time and place as 

thinks fit, but six montln dwll not inlcrt'ene 
” ' bettoccH it<: last sitting in one session and the date 

appointed for its fir^ sitting in the next sc'ision 

(2) The President may from time to time — 

(a) prorogue the Hou^ei or either House, 

(h) difvohv the House of the People 


Ridit of President to 
sddr^ and aend mes- 
sages to Houses. 


88. (1) Hie President may address either 
House of Parliament or both Houses assembled 
together, and for that purpose require the 
attendance of members. 


(2) Hie President may send messages to dther House of Parlia* 
ment, wbetber with reflect to a Bill then pending in Parliamott or 
odierwise, and a House to which any message is so sent shall with all 
eoavement de^tch consider any matter required by the message to be 
taken into c on s ideration. 


87. (1) At the commencement of’ the firft refsion after each general 
Section to the House of the People afid at the 
Special addrem by the commencement of the first session of each year 
President. the President shiml adoress bodi Houses of Pw« 

liament ussemUed together and infonn Parfia- 
mrnit of the causes of its summons. 

(2) Provi^NMi shall be made by the ndes reguhthig the procedure 

5b. The itaiidsed vwds were added by the Conatitttion (Sixteenth Amendment) 
Act. 1968, v.ei. 8-1083 

6. Snbatitnted by the Cdostitution (First Amendment) Act, 1951, s. ^ for tbs 

Vf iMmHIr mi|ilCiHS» 

7. SiAfiutted by fWd., s. 7, for ‘'every seasign”. 
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of cMmr House for the aUobnent of time for ifiseasaoB of dm metiers 
refereed to ia sttdk address* * *. 

8S. 


Every Minister end the Attorney-General of India dudl have 
j the right to speak im and otherwise to take port 
proceedings of, either House, any joint 
pects"^iuses. sitti^ of the Houses, and any committee of 

Parliament of which he may be named a mem- 
ber, but shall not by virtue of this artide be entitM to vote. 


Oncers oj Farlioment 


89 . 


(1) The Vice-President of India shall be ex-u^ficto Chairman 
„ „ . . the Council of States. 

n^Sv (2) States shall, as soon as 

of ^ choose a menUber of the Coundl to be 

*> D^^ty Chairman thereof and^ so often as the 

office of Deputy Chairman becmnes vacant, the Council shall choose 
another membm* to be D^uty Chairman thereof. 

90. A mmnber holding office as Deputy Chairman of the Council 
of States — 

(aj shall vacate his office if he ceases to 
Vacauon and rcstgna- b* a member of the Council; 

fZ, the oC'^of dSS ( "T ^ 

Qiatnnan. hand addressed to the Cfaaurman, 

resign his office; and 

(cj may be removed from his office by a resolution of the Council 
passed by a majority oi all the then menffiers of the 
Council: 

Provided that no resolution for the purpose 4^ clause (hall be 
nwved unless at least fourteen days’ notice has been given of the inten- 
tion to move the resolution. 

91. (1) While the office of Chairman is vacant, or during any 
period when the Vice-President is acting as, or 
‘disdmrging the functions of, President, the 
duties of the office shall be performed by the 
Deputy Obairman, or, if the office of Deputy 
Chaiiman is also vacant, by such member ctf 
the Council of States as the President may 

appmnt for the purpose. 

(2) During the absence of the Chairman frmn any sitting of the 
Council of States the D^nity Chairman, or, if he is also absent, such 
person as may be determined by the rules of procedure of the Council, 
or, if no endi person is present, sudi other person as may be determined 
by the Coonc^ shall act as Chairman. 


Power the Deputy 
Chainnan or other per* 
hon to perform the duties 
of the office of, or to act 
a% Ouiiman. 


92. 


The Chairman or the 
Deputy Chairman not to 
preside while a resolu- 
tion for Ms removal from 
office is under conddera- 
tion. 


(1) At any sitting the Council of States, while any reeolu- 
tion for the nanoval of the Vice-Presidmt Arom 
his office u under consideration, the Chauman, 
or iji^hile any resolution for the removal of tiie 
Deputy Chaiiman from his office is under con- 
eidmtion, the Deputy Chairman, dwll^ not, 
though he is present, preside^ and the provieions 
of danse (2) of artide 91 shaB apply in rdation 


k Thu words "and for the precedmee of sndi diecusdon over other tmdness of the 
House” den! omitted by the ComtitntioD (Hist Amendramt) Aa, 1961, a. k 
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to evory Midi dttinf •» they apidy hi rdetion to a titthig from whicli 
the Chdumen^ or, as the case may be, the Deputy Chamaan, is a bs e nt . 

(2) The Cfaeinnan shall have the right to speak in, and odierwise 
to take part in the prooesdings of, the ConncU of States while any reso* 
hitson for the removal of the Vice>Prpsident from his cd&oe is under 
consideration in the Cknrndl, but, notwithstanding aayttog in article 
100, shall not he entitled to vote at all on such resolution or on any 
other matter during such proceedings. 


93. The House of the People shall, as soon as may be^ choose two 
^ members of the House to be respectively 

People, often as the omce of Speaker or Deputy Speaker 

becomes vi^ant, the House shaH choose anodier 
mendier to be Speaker or Deputy Speaker, as the case may be. 


Speaker 

Speaker. 


A mMuber hoWng office as Speaker or Deputy Speaker of the 
House of the Pecgtie — 

(a) shall vacate his office if he ceases to 
be a mraober of the House of the 
People; 

(hj may at any time, by writing under his 
hand addressed, if such member is the 
Speaker, to the Deputy Speaker, and if such member is the 
DigHity Speaker, to the Speaker, resign his office; and 


94. 


Vacation and resigna 
tion of, and removal 
from, the offices of 
and Deputy 


(i ) may be removed from his office by a resolution of the House 
of the People passed by a majority of all the then members 
of the House: 

Provide that no resolution for the purpose of clause it ) shall be 
moved unless at least fourteen days’ notice l»s been given of the inten* 
tkm to move the resolution: 


Provided furthor that, whenever the House of the People is dis- 
solved, the Speaker diali not vacate his oCBce until immediately before 
the first meeting of the House of the People sdter the dissolution. 


95. (1) While the office of Speaker is vacant, the duties of the 
office shall be performed by the Deputy Speaker 
Pnww nf rh.. rvnutv ®*’» ^ ***« Deputy ^aker is also vacant, 

S iw i W or other hy such member of the House of the People us 

to perfonn the duties of the President may a{g>oint for the purpose, 
the office of, or to act (2) During the absence ci the Speaker from 
af. .peaker. sitting of the House of the People the 

Deputy SfMUiker or, if he is also absent, such 
person as may be detemuaed by the rules of procedure of the or, 

if no sndi person b present, snch other person as may be detenmned 
by dm Honse;, shall act as SpesAcr. 

M. (1) At any ^ting of die House of the People^ vrhile nny res^ ‘ 
lotaon for the remoyal of the Speaker from Us 
Hie Spesleer or die o0ice b under considemtioiv the Speek er , or 

““y resolution lor the remo^ of die 
^for his nmoml from Speaker jjwn hfs offirm b n^ con^ 

office is laKkr amMtn- stderatioi^ the Depnty Speaker, ilMdl not, 

tksi. thosiUt Iw !• P<reaaat, preude^ and dm Jpwddoas 

of daase <2) of willde 96 dim af|dy » nAdlni 
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to ftv«ry Miek sittiiig m tiiey anrfy in rebitton to a Mttiag from wiiidi 
dw Speaker, or, me tke care may the Deputy Speaker, b abeent. 

(2) The Speaker shall have the right to speak in, and otherwise 
to take part in the proceedings of, the House ol the People while any 
resolution for his removal from office is under consideratioo in the 
House and s^ll, notwithstanding anything in article 100, be entitled 
to vote only in the first instance on such resolution or on any other 
matter during such proceedings but not in the case of an equality of 
votes. 


97. There shall be 

Salaries and allowances 
of the Qiairman and 
Df^ty Chairman and 
(lie Speaker and Deputy 
Speaker 

Second Schedede. 


paid to the Chairman and the Deputy Chaimum 
of the Council of States, suad to the Speaker 
and the Deputy Speaker of the House of the 
People, suefi salaries and allowances as may be 
remoctively fixed by Parliament by law and, 
until provision in that behalf is so made, such 
salaries and allowances as are ^>ecified in the 


98. (1) Each House of Parliament shall have a separate secretarial 

^ , „ , staff: 

” * * ' Provided that nothing in this clause shall be 

construed as preventing the creation of posts 
common to both Houses of Parliament. 


(2) Parliament may by law regulate the recruitment, and the con- 
ditions of service of persons appointed, to the secretarial staff oi either 
House of Parliament. 


(3) Until provision is made by Parliament under clause (2), the 
President may, after consultation with the Speaker of the House of the 
Peo|de or the Ouurman of the Council of States, as the case taay be, 
make rules regulating the recruitment, and the conditions service of 
persons appointed, to the secretarial staff of the House of the Pe<qile 
or the Council of States, and any rules so made shall have effect subject 
to the provisions of any law made under the ssiid clause. 


(. (Hiiluit of Jiu'iiiii 11 

99. Every mem’ er of either House of Parliament shall, b^ore 
taking his seat, make and subscribe before the 
President, or some person appointed in that 
Oa^. 01 aftimation b> l,y ,0; ^tion accord- 

niemoeu'.. form set out for the purpose in the 

Third Sdiedule. 


100. (1) Save as 

Voting in Houses, 
power (rf llouseii to act 
notwithstanding vacan- 
des and quorum. 


otherwiae provided in this Constitution, aU ques- 
tions at any sitting of mtber House^or joint 
sitting of tito Houses shaB he determined by a 
majority of votes of the nuanbers present ^ 
votings ^er than the Speaker or person acting 
as Chahrinan or Speaker. 



2S4 


StfOKiriUl CONSflTtWiON QIP tKl>U 


([Ainu 10^ 


Tbe Chunnui or Speaker) or pereoii ectiiig a« mmIh efadU not rote 
in tJie firet inetenc o) tmt akell have and exarcue a casting vote in Ike 
case of an etpiality cd votes. 

(2) Either House of Parliament shall have powmr to act notwith* 
standhig any vacancy in ^ membership thereof, aod any proceedings 
in Parliament shall be valid notwithstanding that it is discovered solbse* 
gueatly that some person who was not entitled so to do sat or voted 
or odierwise todk part in the proceedings. 

(3) Until Parliament by law otherwise provides, the qumian to 
constitute a meetuig of either House of Parliament shall be one-tenth 
of the total number of members of the House. 

(4) If at any time during a meeting of a House there is no ipiorum, 
it shall be the duty of the Chairman or Speaker, or person acting as 
sudi, dther to adjourn the House or to saqiend the meeting until there 
is a quorum. 


Dtsqualipcattons oj MemJbcn 


( 1 ) 


No person shall be a member of both Houses of Parlia* 
ment and provision shall be made by Parliament 
by law for the vacation by a person who is 
chosen a monber of both Houses of his seat in one House or the other. 


101 . 

Vacatioa of seats. 


(2) No person shaJl be a member both of Parliament and of a 

House of the Legislature of a State and if a person is chosen 

a memba- both of Pariiament and of a House of the Legislature of a 

State / then, at the eapuation of such period as may be specified 

in rules made by the Presidmt, that person’s seat in Pariiament shall 
become vacant, unless he has previously resigned his seat in the Legisla- 
ture of the State. 


(3) If a member of either House of Parliament — 

(aj becomes subject to any of the disqusdifications mentiMied in 
clause (1) of article 102, or 

(Ifj resigns Ins seat by writmg under his band addressed to the 
Chairman or Uie Speaker, as the case may be^ 

his seat shall theretqKm beemne vacant. 

(4) If for a period of sixty days a member of either House of 
Parimment is without permission of the House absent from all meetings 
thneof, the House may declare his sea. vacant: 

Provided that in conqmting the said period of sixty days no account 
shall be taken of any penod during wh^ the House is prorogued or is 
adiwumed for more than four consecu^ve days. 

Vacation of seats. — See under Art. 190, pos/. 

102. (1) A person shall be disqualified for be^ chosen as, 
for und for bring, a member of either House of 
meuberdup. ParliaiMiri-~ 

faj if he holds any office of profit under die Govermnent of India 
or the Government of any States other than an office 
dedaredby Parfiament by law not to ffisqualify its bdUkri 

ft lie '’oMdfied in Put A*. First Schedule" have been omitted by the 

Consrtjjffee <Sereiiih Ameodmeat) Ari, I960. 
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if lie u of niiMNmd mind and stand* so decUuvd by a com* 
potent court; 

(c) if he is an undischarged insohreat; 

( d) if he is not a citizen of India, or has voluntarily acquired the 

citizenship of a foreign State, or is under any acknoudedge* 
ment of allegianee or adherence to a foreign State; 

( i’) if he is so disqualified by or under any law made by Parlia- 
ment 

(2) For the purposes of this article a person shall not be deemed 
to h<dd an office profit under the Govermnent of Incfia or the Govern- 
ment of any State by reason only that he is a Mimster eithe* for the 
Unicm or for such State. 


Scope of Art 102. 

Tills article lavs flown the same set of (lisc|iulification>, for election 
as well as continuing as a menilwr’*’ In other word', il {mnifles for both 
pre existing and supervening disf|ua1ification *" 

Disqualification for mendbership. 

I’reventive <letenti<jn is not a dis<piaIificaiion under this Article or under 
the Repiesentation of the People Act, 1051 

'Office of {MTofit*. See under An 101 (1) (a), The words 

‘under any local ot other .nithorily’ which incur at the end of Arts. 58 (2) 
and 66 (4) are absent in Art. 102 ( 1) (a). In the result, though the hold- 
ing of an office of profit under ,»n authoritv subiect to the control of the 
Government is a .iM|Uahtication for the office of the I’resident or the Vice- 
President, it is not a disqualification lor incinliership of tlie Legislature.” 
f)ffice under a stilutor}’ bo<I\ is not .ui office 'un<ler’ the Government.” 

103. (1) If any question arises as to whether a member of either 
House of Parlianmat has become subject to any 
Deci'ion on questions of the disqualifications mentioned in clause (1) 
as to disqualifications of of article 102, the question shall be referred for 
numbers. the decision of the President and bis dedsion 

shall be finaL 

(2) Before giving any decision on any such question, the President 
shall obtain the oinnion of the Election Commission and shall act accord- 
ing to such <q>inion. 


'Has become'. 

'I'hese word" refer to distnudifications incuircl hv the niemlwr sub- 
sftjuent to his election The Thesid**nt oi the G<«unussion has, there- 
fiire, no jutisdiition l«i inquire into di-qu.difitalions whith .arose prior to 
election 


104. If a person 

Penalty for stning and 
voting before making 
oath or affirmation under 
article 99 or sdieo not 
qualified or vhen dis- 
quhtified. 


aita or votes as a member of either House cf 
Parliament before he has oomidied with Bi* 
requirements of article 99; or when he knows that 
be is not qualified or that be is disqualified for 
memberidiip thmreof , or tibat be is prohibited from 
so dkdng 1^ be provisioas of any law maAa by 
ParUBnawrt, he shaH be liable in respect of each 


10. SUetUm CwifW. v. Vea^o. (^) 

11. AhM V. EUcHm A. 1968 S.C. S2 (55), 





COMSTIYVtlOK of INDU 


4»9 m wflicb Iw $« or vote* to « ponolty of fivo hiuiArod ntpoos to 
lo recoTored os a debt duo to tbo Utoon. 

'Not qaaKfiod or tfisqUalified'. 

These words cover brjth preelection and suj>ervening flisqnalifications.** 


/'fn and Immnmtie<> of Partiamrni avd 
itf A/cfufii’fi 

lOS. (1) Subject to the provisions of this Constitution and to the 
roles and standing orders tegalating the pro- 
Povers, pnvileges etc cedure of Parliament, there shall to freedom 
of toeech in Parliament 

bers Jd ^ amnStfMs , (2) No membw of Parliament shaU to 
thereof nswle to any proceedings m any court m respect 

of anything said or any vote given by him in 
Parliament or any committee thereof, and no person shall to so liidble 
in respect of the publication by or under the authority of either House 
dF Parliament of any report, paper, votes or proceedings. 

(3) In other respects, the powers, privileges and immunities of 
each House of Parliament, and of the members and the committees 
of each House, shall to su^ as may from time to time to defined by 
Parliament by law, and, until so defined, shall to those of the House 
of Commons of the Parliament of the United Kingdom, and of its 
members and committees, at the commencement of this Constitution. 

(4) The provisions of clauses (1), (2) and (3) shall apply in relation 
to persons who by virtue of this Cemstitution have the right to speak 
in, and otherwise to take part in the proceecGngs of, a House of Parlia- 
ment or any committee thereof as they apply in relation to members of 
Parliament. 


Previleges of the Legislature.— See im let -\il I'H, f’ost 

106. Members of either House of Parliament shall to entitled to 
receive such salaries and allowances as may from time to time to deter 
_ , . . mined by Parliament by law and, until provision 

** in that respect is so mad^_ allowances at such 

rates and upon such conditions as were imme- 
diately b^ore the commencement of this Constitution ^>plicable in the 
case of members of the Constituent AssMid>ly of the Dominion of India. 


I I'di'-Uthi c PnHcdurt' 

107, (1) Subject to the provisions of articles 109 and 117 with respMt 
Provi<vicini a<v to intro- to Money Bills and and other financial Bills, a BiU 
dmion and o( may originate in either House of Parliament 

(2) Sidtject to the provisions of articles 108 
and 109, a Bill shall not to deemed to have been passed by the Houses 
of Parliament tmless it has been agreed to by boto Houses, eitoer 
without amendment or with such amendments only as are agre^ to by 
botii H o uses . 

(2) A Bill pen^ng in Parfiamont riiall not lapse by reason of the 
Ilf the ffawisese 

{4y A Be pending m tiw Coun^ of State* wUeh has not bean 
p ass e d fay the Honne of the Peoirie sludi not lapse on a dissolution of 
tibe Itonsn tiw Poofde. 


12. gltvthACmffA, V. Vmtete, *(1952-54) 2 CC. 490 (453). 
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. A BIB «^eli it pendutg in die Hovte of die Peoid<^ ®r wWdi 
Anifutf been petted by the Houte of the People it'peiiduif ni m CooiMfl 
of Stetet, theU, tubject to the provitioot «rf article 1019^ lipte on a tft- 
tohition of the House of the People. 

CL (3) : Tending;* 


1’his cxpre‘>sion ukIikIps .i If ill pendinff for the absent of the President." 
SiKh Bill docs not either on prorogation oi on dissolution " 

Onre a I'iH has In'cn validh inlioihisod, it leiiiains pending even when 
it is refeiitd to a Select •Coniiiiittec Thcic )•> theiefore no question of the 
Bill being intioiluced again aftti the Select Committee has submitted its 
report.^*a 


108. (1) .If after a Bill has been passed by one House and trans- 
mitted to the other House — 

faj the Biu is rejected by the odier House; 

OI* 

Jwnt wtting.of both Houses have finally Atagreed as 

Houses in certain cases ' ' “ «« 

to the amendments to be made m the 

BiU ; or 


fcj more than six months elapse from the date of the reception 
of the Bill by the otlmr House without the Bill being 
psissed by it, 


the President may, unless the Bill has lapsed by reason of a dissolnd<m 
of the House of the People, notify to the Houses by message if they are 
sitting or by public notification if they are not sitting, Ins intention to 
summon them to ‘ueet in a joint sitting for the purpose of ddSberating 
and voting on the BOL 

Provided that nothing in tins clause shall apply to a Money BiB. 

(2) In reckoning any such period of six months as is referred to 
in clause (1), no account shall be taken of any period during wbidi die 
House referred to in *he sidi-clause ^r) of tlut danse is prorogued or 
adjourned for more than four consecutive days. 


(3) Where the President has under clause (1) notified his kitenUon 
of summoning the Houses to meet in a joint sitting, neither H<wse 
shall proceed further with the Bill, but the President may at any dm 
after the date of his notification sunmion the Houses to meet in a joint 
sitting for the purpose specified in the notificadon and, if be does §o, 
the Houses shall meet accordingly. 


(4) If at the joint sitting of the two Housm the BiB, with such 
amendments, if any, as are agreed to in joint sitting, is passed by a 
majority of the total nu nber of members of bo^ Housm present and 
vodng, it shall be deemed for the purposes of this Consdtntkn to have 
be«a passed by both Houses: 

Provided that at a joint sitting - 


{a} if the Bill, having been passed by (me House, bas not been 
pa 'sed by the other House with amendmemts and returned 
to the House in which it originated, no ammidRiMit shaB be 
proposed to the BiB other tiian such amendments (if any) 
as are made necessary by the delay in the passage of the 
Bill; ... 

if the Bin has been so passed and returned onip sndi amend- 


13. v Stete oi Kenlo, A. 1962 S,C. 694 (TPO). 

13a. if. B. * A. 1969 S.C. 604 (iW). 
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mettU M afertmid vliatU ba pwpoa ed to tka BiB aad 
otber aiB«iid>iflnits «i are ralavaat to tka matten with 
raspact to whidi the Hootas have not agr eed ; 

and the daemon of the pcsrson preskKng aa to the aniMidmanta whiA 
are admissible under this clause shall be finaL 

(5) A joint sitting may be h<dd under this artide and a Bill passed 
thereat, notwithstanding that a Resolution of the House of the People 
has interrened since t^ President notified his intention to sununon 
tito Houses to meet therein. 

Special procedure in 10ft. (1) A Money BUI shaU not be intro- 
respect of Money Bills. dnced in the Council 4^ States. 

(ft) After a Money BiU has been passed by the House of the People 
it shall be transmitted to the CouncU of States for its recommendations 
and tihe CouncU of States shall arithin a period of fourteen days from 
die date of its receipt of the BiU return the BUI to the House of the 
People with its recommendations and the House of the People may 
theremon either accept or reject aU or any of the recommendations 
of the CouncU of states. 

(3) If the House of the People accepts any of the recommendations 
of tlw Council of States, the Mcmey BUI shaU be deemed to have been 
passed by both Houses with the amendments recommended by the 
CouncU of States and accepted by the House of the People. 

(4) If the House of the People does not accept any of the rMom« 
men^tions of the Council of States, the Money BUI shaU be deemed 
to have bemi passed by both Houses in the form in %viuch it was passed 
by the House the Pet^ile without any of the amendments recom* 
mended by the CouncU of States. 

(5) If a Money BiU passed by the House of the People and trans* 
oritt^ to the CoumU of States for its reerHumendations is not returned 
to die House of the People yrithin the sud period of fourteen days» 
it shall be deemed to have been passed by both Houses at the ex|Hra> 
turn of the said period in the form in whuR it was passed by the House 
of the PeofUe. 

lift. (1) For the purposes of this Chapter, a Bill shall be deemed 
^ . . . , to be a Money BUI if it contains only iwovisions 

^ Moiey with all or any the following matters* 

namely — 

fa) die in^iosition, abcUition, renussion, alteration or regulation 
of any tax; 

fh) the regulation cf the borrowing of money or the giving of 
any gurantee by the Government of Ia&, or the amende 
ment of the law with respect to any financial obUgatiotts 
undertaken or to be undertaken by the Govemmoit oi 
India; 

fr) the custody of the Consolidated Ftmd or the Contingmscy 
Fund of India, the payment ct moneys into or the wHb- 
drawpl of mooeys mm any such Fund; 

fd) the i^iprapriation d museys out rtf' the Consofidated Fnnd 

Hf flMPBlIg 

fe} the dadbrhig of any eapenRbre to bt expcnRtwu dbarged 
OP tha ConsoidMed Fund ^ jad ki or dw jneruajjay of the 
ftmoftpt ftf any smik sniMndHtti'ni 
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(f) ^ Mce^ of luonoy oo accoimt of the Consolideted Fond 
^ Imwi or the pidblic eccoont of Indie or the custody or 
issm such mcmey or the eu^ of the aocoants of the 
Unioa or e State; or 

(yj any matter incidentel to any of the matters spedfied in soh* 
clause (a) to (f), 

(2) A Bill shall not be denned to be a Money Bill by reason only 
that it provides for the inipositi<m of fines or other pecuniary penalties^ 
or for the demand or payment of fees for licences or fees for services 
render^ or by reason that it provides for the imposition, aJ^lition, 
remissi<Hi, alteration or regulation of any tax by any local authority 
or body for local purposes. 

(3) If any question arises whether a Bill is a Money Bill or not, 
the decision of the Speidcer of the House of the Peofde thereon s^l 
be fi|mL 

(4) There shall be endorsed on every Money BiU when it is trans« 
mitt^ to the Council of States under article 109, and when it is presented 
to the President for assent under article 111, the certificate of the 
Speaker of the House of the Pe<q>le signed by him that it is a Money 
BilL 


Fees. 


1. 'I Jic fccb winch are cx< hulctl lioin fhc definition of 'Money Hill’ are 
fees' levietl by the J>latc Gucermneiit or its admini-ilrative agencies other 
than instruments of 1/fCal Self-Government, because municipal taxation, as 
a whole, is outside the definition of ‘money bill’d* 

2. 'rhe Condi' ui cor exclusion of a fee le\ic<l by such authority is that 
it is cither a fee fo. a licence or a fee for services rendered." 

2. Jt would, therefore, not exclude a tax, such as an excise duty, which 
is sought lo be levied through the nie<lium of a licence fee." 


111. When a Bill has been passed hy the Houses of Parliament, 
. ^ it shall be presented to the President, and the 

Assent to Bi Is. President shall declare either that he assents to 

the Bill, or that he withholds assent ther<drom: 

Provided that the Presidoit may, as socm as possible _ after the 
presentation to him of a Bill for assent, return the Bill if it is not a 
Money Bill to the Houses with a mess^e requesting Bint they will 
reconsider the Bill or any specified provisions thereof and, in particular, 
win consider the desirability of introducing any su^ amendments as 
he may recommend in lus message and when a BiU is so returned, the 
Houses shall reconsider the BiU accordingly, and if the BiU is passed 
again by the Houses with or without amendment and presented to the 
President for assent, the President shall not wiUdmld assent therefrom. 


AaiKUl 

inenL 


Procedure in Pituau ial Matters 

112. (1) The President shaU in respect of every financial year 
cause to be htid before both tbe Houses of 
anancial state- parliament a statement of tbe estimated re^ts 
and eapMditure of the Goveminent of India for 
that ftbvtf in thw Part referred to as the fiiuutcial statement**. 

(2) The esthnatee of expemUture embodied in the annual finanoal 

staiicnent aludl show separately— 

(a) the SOBO# required to meet expendttnre described by Biis 

14, CerpN. •/ Cfrfodte V. Ubmf Cmim A 196B S.C HO? {IW}, 
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CcHwtitattfm tat eayenditiire charged upon tlio Concolicbttad 
Finui otf IncBn; and 

( b) the Bamc requin^ to meet other cnqpenditure proposed to be 
made from the Consolidated Fund of India, 

and shall distinguish expenditure on revenue account frcun other expen- 
diture. 

(3) The following ejqienditure shall be ejqienditure charged on the 
Consolidated Fund of India — 

(a) the emol^ents and allowances of the President and oth«r 
expenditure relating to his office; 

{b) the salaries and sdlowances of the Chairman and the D^uty 
Chairman of the Council of States and the Speaker and the 
Dqiuty Speaker of the House of the People; 

{c) debt charges for which the Government of India is liaUc 
including interest, sinking fund charges and redemption 
charges, and other expenditure relating to the raising of 
loans and the service and redemption of dd>t; 

(d) (ij the salaries, aDowances and pensions payable to or in 
reflect of Judges of the Supreme Court, 
the pensions pasrahle to or in respect of Judges of the 
Fefleral Court, 

(mj the pensions payable to or in respect of Judges ctf any 
High Court which exercises jurisdiction in relation to 
any area included in the territory of India or which 
at any time before the commencement of this Consti- 
tution exercised jurisdiction in relation to any area 
included in a hozetnot i I'ro^uue oj the Duminwn of 
India**; 

(c) the salary, allowances and pension payaUe to or in respect 
of the Comptroller and 'Auditor-General of India; 

{f) any sums required to satisfy and judgment, decree or award 
of any Court or arlutral tribunal; 

(^) any other expenditure declared by this Constitution or by 
Parliament by law to be so charged. 

113. (1) So much of the estimates as relates to expenditure charged 
upon the Consolidated Fund of India shall not 
Procedure in Parlia- ^ submitted to the vote of Parliament, but 
nunt with respect to nothing in this clause shall be constru^ as 

preventing the discussion in either House of 
Parliament of any of those estimates. 

(2) So much of the said estimates as relates to other expenditure 
shall be submitted in the form of demands for grants to the House of 
the Peo|de; and the House of the People shall have power to assent, or 
to refuse to cusoit, to any demand, or to assent to any demand subject 
to a reductiim of t^ amount specified therein. 

(3) No demand for a grant shall be made except <m the recommeoda- 
tioB of the Preskfent. 


114. (1) As soon as may be after the grants under article 113 

n.ii. *»««? *»y A* People, 


Appropriation Bill^ 


there shall be introduced a Bill to provide for the 


13. Substitmed for the word* “cctresponding to . . . .Fust Sdiedule”, by tbs 
CoinUtattoa (Seventh Ameixifnent) Act, 1^. 
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Alt. IttLj 

Wt>rapmtK« out of tli« Concolidated Fund of India of aU moneys 
required to meet— 

(a) the grants so made by the House of the People; and 

(b) the expenditure charged on the Consolidated Fund of India 

but not exceeding in any case the amount shown in the 
statement previously laid before Parliament. 

(2) No amendment shall be proposed to any such Bill in mther 
House Parliament which will have the effect of varying the amount 
or altering the destination of any grant so made or of varying the 
amount any expenditure charged on the Consolidated Fund of In^ 
and the demsion of the person presiding as to whether an amendmmit 
is insuhnissible under this clause shall be finaL 

(3) Subject to the provisions of articles 115 and 115, no money 
sliall*j>e withdrawn from the Consolidated Fund of India except under 
appropriation made by law passed in accordance with the provisions of 
this article. 


115. (1) The President shall - 


(aj if the amount authorised by any law made in accordance 
, , . , with the provisions of article 114 to be expmided 

« Particular service for the current financial 
year is found to be msufiicient for the purposes 
of that year or when a need has arisen during the current 
financial year for supplementary or additional expenditure 


upon some new service not contemplated in the annual 
financial statement for that year, or 


( ly if any money has been spent on any service during a financial 
year in excess of the amount granted for that service and 
for the year. 


cause to be laid before both the Houses of Parliament another statement 
showing the estimated amount of that expenditure or cause to be 
presented to the House of the People a demand for such excess, as the 
case may be. 

(2) The provisions of articles 112, 113 and 114 shall have effect in 
relation to any such statement and expenditure or demand and also 
to any law to be made authorising the appropriation of moneys out 
of the Consolidated bund of India to meet such expenditure or the 
grant in respect of such demand as they have effect in relation to the 
annual financial statement and the expenditure mentioned therdn or 
to a donand for a grant and the law to be made for the authorisation of 
appriqiriation of moneys out of the Consolidated Fund of India to 
meet such expenditure or grant. 


Votes on account. ^ (1) Notwithst^ing anytomg in the 

voles of credit and cxccp* foregoing provisions of this Chapter, the House 
iional grants of the People shall have power — 

(a) to make any grant in advance in respect of the estimated 
expenditure for a part of any financial year pending the 
completion of the procedure prescribed in article 113 for the 
voting of su^ grsmt and the passing of _tbe jaw in accord- 
ance with the provisions of article 114 in relation to that 

e^pen^ure; . , , 

fb) to n gr«»t for meeting an uneiqiected itonand upra 

tha raiources of India when on account of the magaitfida 
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or the ind^nite character of the eervice the denaaMl 
cannot be stated vrith the details ordinarily given ki an 
annual fin anci a l statement; 

(cj to make an exertional grant vHkich forms no part of the 
current service of any financial year, 
and Parliament shall have power to authorise by law the withdrawal 
of moneys from the Consolidated Fund of India for the purposes for 
which the said grants are made. 

(2) The provisions of articles 113 and 114 shall have effect In 
relation to the making of any grant under clause (1) and to any law 
to be made under that clause as they have effect in relation to the 
making of a grant with regard to any expenditure mentioned in the 
annual financial statonent and the law to be made for the authorisation 
of sqipcivriatiott of moneys out of the Consolidated Fond of India to 
meet su^ expenditure. 

117. (1) A Bill or amendment making provision for any of the 
„ , matters specified in sub>clauses (aj to {(} of 

** clause (1) of article 110 shall not be intro- 
duced or moved exc^t on the recommenda- 
tion of the President and a Bill making such provision shall not be 
introduced in the Council of States; 

Provided that no recommendation shall be required under this 
clause for the moving of an simendment making provision for the 
reduction or abolition of smy tax. 

(2) A Bill or amendment shall not be deemed to make provision 
for any of the matters aforesaid by reason only that it provides for 
the imposition of fines or other pecuniary penalties, or for the demand 
or payment of fees for licences or fees for services roidered, or by 
restson that it provides for the imposition, abolition, remission, altera- 
tion or regulaticm of any tax by any local authority or body for local 
purposes. 

(3) A Bill which, if enacted and brought into operation, would 
invedve eiqpenditure from the Consolidated Fund of In^a shall not be 
passed by either House of Parliament unless the President has re- 
commended to that House the consideration of the BiU. 

procedure Oencially 

lift. (1) Each House of Parliament may make rules for regu- 
lating, subject to tbe provisions of this Gm- 
Rules of procedure stitution, its procedure and the conduct of its 
business. 

(2) Until rules are made under clquse (1), the rules of procedure 
mtaA standing orders in force imnjtediately before the co mmencemen t 
of thi* Constitution %rith respect to the Legislature of die Domiinon 
of India sImU have effect in rebdion to Parliament subject to such 
mo^fiesdions and adaptations as may be made therein by tibe Qudrman 
of dm Cmmcil iff States or the Spmker of the House of the Peofde, 
as the case nu^v be. 

(3) Hm IHresideat, idter ccmsultation with the Chairman oi die 
of Stahls and tbe Speaker of the House of the People may 

make vulii as Id die procedure with respect to jidnt sitting or« and 
KMieiwdleedens be twe e n, the two Houses. 
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(4) At a joint sitting ot the two Houses the Speaker of the House 
of the People, or in his absence such person as may be determined 
by rules of procedure made under clause (3), shall preside 

Rules of Procedure. 

1. ^Subject to the |>rovi«;ions of the Constitution/ each ifouse of 
Parliainenl or of a J^tate Lej^islature (Art 20H, post] may make Rules for 
rc‘fi:nlalinp[ itj- jirocediirc or comluct of buMness/** as well as ancillary 
matters/" 

2. Courts have no powei to interfere with su< h Rules or their 
adininislratioi/" unless tliere a <.ontia\cntioji of s/niie {/ro\i.sion of the 
ConMilulion.'" 

3. Kach IfoU'-o has ilic absolule of inter])ietin^ its Rules and the 
Courts ha\e ivj jurisdiction to interfere v itli the Speaker’s discretion in 
the 7«v'itter of application of ihe Rulc' rolaiin;^ the iiroTital manaj'cment 
of the House, whctlu'T a motion related to a inatier of ‘recent occur- 
rence’^" or wlietlier n Coinnilttee of iViMlcgcs reported in time. 

4. The ke.lcs frame<l under the t^re-etU Article (or Art. 20vS) fif 
otheiwise \alid i <.on>titule ‘pUKcdurc established b\ law’ within the meaning 
of Art 21.^^ 


119. Pskh'ament may, for the purpose of the timely completion of 
financial business, regulate by law the proce- 
Re^ilation by law of unj ihe conduct of business in, each 

r?£ron"io fiSal Parliament in reUtion to any imancial 

business. matter or to any Bill tor the appropriation or 

moneys out of the Consolidated Fund of India, 
and, if and so far as any provision of any law so made is inconsistrat 
with any rule mde by a House of Parliament under clause (1) of 
article 118 or with any rule or standing order having effect in relation 
to Parliament under clause (2) of tlut article, such provision shall 
prevail 


120. (1) Notwithstanding anything in Part XVII, but subject to 

, , . the provisions of article 348, business in Parlia- 

in »**»“ ^ transacted in Hindi or in 

English: 


Provided that the Chairman of the Council of States or Speaker 
of the House of the People, or person acting as such, as the case may 
be, may permit any member who cannot adequately express himself in 
Hindi or in English to address the House in his mother tongue. 

(2) Unless Parliament by law otherwise provides, this article 
shall, after the expiration of a period of fifteen years from the com- 
mencement of this Constitution, have effect as if the words "or in 
English” were omitted therefrom. 


121. No discussion shall take place in Parliament with respect 
to the cimduct of any Ju^e of tl^ Stqirenie 
Restriction on dtsc««i- Court or of a High Court in the discharge of 
sion in Parliainont, his duties except upon a motion for presttitiiig 

an address to the Presidmt praying for the 
removal of the Judge as hereiiMfter provided. 


18 Codtvatis v. Nnrtdkiifto)e. A. 1953 Ori'^sa 111. 

17. C/. AnoMd V. Sahay, A. 19M M.B. 31 (44). 

18. Skirma v. SV/ KrishMU. A. 19^ S-C. 395. 
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122. (1) The VKlidity of any proceeding* in Parlianient shall not 
Courts not to inquire he called in question on the ground dF any 

into proceedings of alleged irregulauity dF procedure. 

Parliament (2) No officer or member of Parliament 

in whom powers are vested by or under this Constitution for regu- 
kting procedure or the conduct of business, or for maintaining or&r, 
in Parliament shall be subject to the jurisdiction of any court in respect 
of the exercise by him of those powers. 

Courts not to inquire into proceedings of Legislature.- -See under 
An. 212, poit. 

% 

in -LrtiM \Tui; Puwcrs or the I*resii>rnt 

123. (1) If at any time, except when both Houses of Parliament 

are in session, the President is satisfied that 
Power of P^ident to circumstances exist which render it necessary 
dS^g**^«es^ ptX- •“"* immediate action, he may pro- 

ment mulgate such Ordinances as the circumstances 

appear to him to require. 

(2) An Ordinance promulgated under this article shall have the 
same force and effect as an Act of Parliament, but every such 
Ordinance- - 

Ca) shall be laid before both Houses of Parliament and shall 
cease to operate at the expiration of six weeks from the 
reassonbly of Parliammt, or, if before the expiration of 
that period resolution* disapproving it are passed by both 
Houses, upon the passing of the second of those resolu- 
tions; 8^ 

fhj may be withdrawn at any time by the President. 

Explanation.- Where the Houses of Parliament are summoned 
to reassendile on different dates, the period of six weeks shall be- 
reckoned from the later of those dates for the purposes of this clause. 

(3) If and so far as an Ordinance under this article makes any 
provision which Parliament would not under this Constitution be com- 
petmit to enact, it shall be void. 

Comments.- -Set- under Art 213, 


CiiArTTR — Tiir Union Tt'DHt\RY 


Establishment and 
constitutitxi of Supronc 
Court 


124. (1) There shall be a Supreme Court of India consisting of 
a Chief Justice of India and, until Parliament 
by law prescribes a larger nunUber, of not more 
than seven' other Judges. 

(2) Every Judge of the Supreme Court 
siudl be ai^inted by the President by svarrant under hi* hand and 
scdl after .consultation with such of the Judges of the Supreme Court 
and of the Hi|dt Courts in the States m the President may deem neoes- 
saoy for die purpose and shall ludd office unfil he attains the age of 
sixty-five yenra: 

Provided that in the case of appointment ot a Judge other dian the 
Chief Justicf^ the Chief Juptice India diall alwa^rs be consultedi 


1. ^iMd to 'tbirteea’ by the Supreme Court (Number of Judges) Act, I960. 
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Providod farther that — ^ ^ ^ 

' (a) 9 t Judge ttMyf by writing under lus hand addressed to the 

President resign his office; 

' (b) a Judge may be ronoved from his office in the manner pro- 

vided in clause (4). 

*(2A ) The ofte of a Jiuii/e of the Supreme Court shall be detennined by 
such authority and in surh maimet as Parliament may by law provide. 

(3) A person shall not be qualified for appointment as a Judge 
of the Supreme Court unless he is a citizen of India and - 

' fa) has been for at least five yesurs a Judge of a High Court or 
of two or more such Courts in succession; or 
' '(}>) has been for at least ten years an advocate of a High Court 
or of two or more such Courts in succession; or 
' '(c) is, in the opinion of the President a distinguished jurist. 
ItirplamlinH / -In this clause “High Court” means a High Court 
which exercises, or which at any time before the conunencement of 
this Constitution exercised, jurisdiction in any part of the territory of 
India. 

lixplanation II -In computing for the purpose of this clause the 
period during which a person has been an advorate, any period during 
which a person has held judioal office not inferior to that of a district 
judge after he became an advocate shall be included. 

' ’(4) A Judge of the Siqtreme Court shall not be removed from 
his office except by an order of the President passed ^er an address 
by each House of Parliament supported by a majority of the total 
memberslup of that House and by a majority of not less t^ two- 
thirds of the members of that House present and votmg has hem 
presented to the President in the same session for such removal on the 
ground of proved midsehaviour or incapacity. 

' (5) Parliament may by law regulate the procedure for tte pi^ 
sentation oi an address and for the investigation and proof of the mis- 
behaviour or incapacity of a Judge under clause (4). 

'(d) Every person appointed to be a Judge of the Sivreme Cbwt 
shall, before he enters upon his <rffice, make and subscribe before the 
President, or some person appointed in that bdialf by him, an ora or 
affirmation according to the form set out for the purpose in the Third 

' (7) No person who has held office as a Judge of ^ Supr«e 
Court shall plead or act in any court or before any autbonty witfam 
the territory of India. 

CL (2A). 

This Clause is analogous to cl. (3) i)f Art. 217 in ^ far as the object 
of both llif i.rovi-ions N U) t.iKe the juri.sdiction of C oi» •« to detemune 

the age of a Judge of a cuiwrior Court. Rut whde in the c.ase of a Jud^ 
of .1 Tfieli Court, the iiower to detcmime the (luestion is vested m ihe rrcM- 
dent. ilcciding after n»n oilt.it ion uith the 

of a Supreme Cotirl. the Constitution does not provide the pnxedure but 
leaves it to Parliament to prescribe the machinery by making a law. 

t£S. (1) There shall be paid to the Judges of the Cwt 

such salaries as are iqiecified in die Second 

Salaiies, etc., of Judges 


2. Inserted by the Constitution (Fifteenth .Amendment) Act, 1968. 

34 
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<2) Every Judge •hall be entitled to encb privilegee and nllownnces 
and to eneli rifliU in reepect of leave of absence ai^ pension m nay 
from time to time be determined by or under law made by Parliament 
and wMil so determined, to such privileges, allowances and rights as 
are specified in the Second Schedule: 

Provided that neither the privileges nor the allowances of a Judge 
nor his rights in respect of leave of Absence or pension shall be varied 
to his disadvantage after his cg)pointmenL 

126. When the office of Chief Justice of India is vacant or when 

. , the Qiief* Justice is, by reason of absence or 

otherwise, unable to perform tlte duties of his 
office^ the duties of the office shall be per< 
formed by such one of the other Judges of the Court as the President 
may iqipcunt for the purpose. 

127. (l)If at any time there should not be a quorum of the 

. , . . Judges of the Siqtreme Court available to hold 

««y «*•»“ <^ourt, the Chief 

Justice of India may, with the previous consent 
of the President and after consultation with the Chief Justice of the 
High Court concerned, request in writing the attendance at the sittings 
of the Court, as an otf hoi Judge, for such period as may be ne^ssary, 
of a Judge of a High Court duly qualified for appointment as a Judge 
of the Siqpreme Court to be designated by the Qiief Justice of India. 

(2) It shall be the duty of the Judge who has been so designated, 
in priority to other duties of his office, to attend the sittings of the 
Supreme Court at the time and for the period for which his attendance 
is required, and while so attenffing he shall have all the jurisdiction, 
powers and privileges, and shall discharge the duties of a Judge of the 
Supreme Court. 


128. Notwithstanding anything in this Cluyiter, the Chief Justice of 
India may at any time, with the previous consent of the President, 

request any person who has held the office of 
Attendance of retired • Judge of the Supreme Court or of the Federal 
Judges at sittings of the Court or wfio has held the olfue of a Judge of a 
Supreme Court High Court and tr dulv qualified for appointment 

as a Judge of the Supreme Court’ to sit and act 
as a Judge of the Supreme Court, And every sudi person so requested 
shall, while so sitting and acting, be entitled to such allowances as the 
President may by ot^r determine and have all the jurisdiction, powers 
and privileges of, but shall not otherwise be deemed to be, a Judge of 
that Court. 

Provided that nothing in this article shall be deemed to require any 
sudb person as aforesaid to sit and act as a Judge of that Court unless 
he conseirts so to do. 


129. The Supreme Court shall be a court of record and dhaH 
.. . I.. . 1**^ *11 fhe powers of such a court in- 

chi^g the power to punish for contempt of 
itsdf. 


- - - 

3. The itsBdsed words were inserted by the ConatituUoo (Ffteentb Amendment) 
Art, 1963, we.f. 6-10^ 
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Art. 12tL3 


Power to iHinisli for contempt of itself. 

1. 'fhough as a Court of Record the Supreme Court would have the 
power to punish for contempt of itself, Art. 129 specifically mentions this 
I)ower in order to rcmtjve any doubts. This is a summary power.^ 

2. The object of tliis power to punish is not the protection of the 
Judges personally from impulations to which they may be exposed as indi- 
viduaL^,^ but the protection of the public themselves from the mischief they 
will incur if the authority of the Irilmnal is impaired.'^ 

3. Even on the ground of interference with the due course of justice 
the Court does not proceed by waj of contempt “unless there is real prejudice 
which can be reg«'u*de(l as a sitb^stantial inter fcrotcc'^ as distinguished from 
a iiicie question of Propriety'S' 

4. 'rhis is an extraordinary ixjw'er which must be used sparingly, 
but \\pcrii the public interest demands it the Court will not shiink from 
exercising it and imposing puiiislimeni e\en by wa\ ot iiiiprisonmenl, in 
cases where a meic fine may not be adequate.* 

Power cannot be abridged by legislation. 

'J'lie powci.s conferred upon tlie Supreme Court and High Court by 
Arts, 129 and 215, respecti\ely, cannot 1 h‘ abridged hv legislation,® nor are 
they controlled anything in the C.i'.C.® 


What constitutes conten^>t of Court. 

An\ thing which teml.-> to bring the administration ui justice into 
dm^respect or interfere with the a(hninistration ot justice constitutes con- 
tempt of Court. S mic of such acts are as follow b: 

Scandali-i^lfifj the Judge hinisclf, c.g., by imputing corruption.® 

(i ) i'he ixiwer ni punish for scandalising the Court is a weajion to be 
Used sparingly aiul always with reference to the administration of justice^ 
and not loi viiulKatiiig per^Honal iii'^ult to a judge, not affecting the 
administration of justice. 

There ate two primary cunsuleralioij> which should weigh with the 
Court in such case'*, — (a) whether the xefiection on the conduct or 
character of- the Judge is within the limits of fair and reasonable criticism, 
and (J>) whether it is a mere liliel or defamation of the Judge or amounts 
to a contempt of the court.‘* 

\\1iere the (iiiestion arises whether a defamatory •>tatemcnt directed 
against a Judge is calculateil to undermine the confidence of tlie public in 
the compelencv or inlegrily of the Juilgc, or is likelv to detlect the Court 
itself from a strisl and unhesiiant performance of the duties, all the sur- 
lounding circumstances under wIikIi the statement was made and the 
degree of puhlicitv that was gi\en to it would be relevant circumstance^. 
'I'he question is not to be <letcrmine<l •'olely with reference to tJie language 
or contents of the statement made. Alcre publication to third party, 
which W’oiild lie sufficient tf) establish an ordinan^ libel ma}' not be con 
elusive for e«itahlishing conlwnpt. That wamld dciiend upon Ihe nature 
and extent of the publicalicm and wdiether or not it was likely to have an 
injurious effect on ihe minds of the public and thereb} lead to an interfer*- 
ence with the administration of justice.® 


4. \Hirala! v. State of V. P,. A. 1%4 S.C. 74J. 

5. Brahma Prakash v. State of V. T., (19f>3) S.C.R. 1169. 

6. Bkan-ut-Ha^^an v. State of V* F,, (1953) S.C‘.R. 581., . ^ ^ ^ 

7. Shereef v. Jwi&es, (1955) 1 S,C.R. 767 ; Boy State of Ons^a A. 1960 S.4. . 190. 
a Sodhi v. Chief Ju^ice. (1954) SC.R. 545 (563). 

9. Stiti of Madras, (1952) 9.C.R. 425 (434). 
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"^Although contmipt may indude defamation, yet an offence of contempt 
is something more th<ui mere defamation and is of a different character'^® 

At any rate, defamation of a Judge v^hu has retired cannot be punished 
as contempt of Court. 

(h) Fair and reasonable criticism of a judicial act in the interest of 
the public good does not amount to contempt. 

But the limits of bona fide ciiticiMu are transgressed when improper 
motives are attributed to judges and this cannot be viewed with placid 
equanimity by a Court m a proceeding for contempt. Imputation made 
against judicial ofiiccis without reasonable care and caution cannot be said 
to be bom fide^ 

Thus, it is a gross contempt to impute that Judges of the faigliesL Court 
of Justice acted on extraneous considerations in deciding a ca^^e.^ 

Obstruction o'! or interference until the due course of justice. 
>ny siieech or conduct which tends to inlKience Ibe result of a pending trial, 
civil or criminal, or otJierwise tends to interfeie with the proper course of 
justice, amounts to contempt of Couit.'^' Thus,-- 

(i) An> threat to a l)artj to a i>ciuhng litigation wdiich would lorce him 
to witlidraw his action or to abandon it, ainoimis to cunleinpl,'* The threat 
may be ofiered by issuing a circulat that disciiihnarv action ould be taken 
against a Gov eminent servant if he seeks rediess U) a couit of law in matters 
arising out of his emplo3ment without first cxhausimg the (official channels 
of redress.^* 

(li) it is conleinpt to prejudice a party to a pending/ judicial proceed 
ing# e.g., by holding a parallel inquiry on a mallei which is Mtb judice,^^ 
provulecl the scope oi the iiiquii\ is the same.’’ 

(ill) It is contempt on the part of any partv to a prolnbitoiy older 
issued b} the Court to commit a breach of it after (a) seivice of such ordei 
upon him, or (b) otherwise ac<juiring definite knuwle<lge that such an order 
had been made.^** 

(iv) It is contempt on the part of a subordinate Court to intentionally 
disobey the onler of a superior Court.’-' I>ul there caniKit be fyi intentional 
disobedience unless the subordinate t'ouil liad knuv\ ledge of the orders of 
the superior Court.^® 

(v; The uttering of words or an action in jarc of the C'ourt or in 
the course of proceeding may he a vuntempt, piovidcd it interferes with 
tlie course of justice 

An Advocate who signs an application or pleading containing matter 
scandalising the Court, which teruis to prevent <;r delay the course of 
justice, is himself guilU of contempt of Court, u^le^s he reasonably satisfies 
himself about the prime jacie existence of adequate grounds tlierefor/® 

]30« The Supreme Court shall sit in Delhi or in such other place 
or places, ai the Chief Justice of India may, urith 
Seat of Supreme Court, the approval of the President, from time to time^ 
appoint. 

10, Gaya Singh v. Ram Bhefa, A. 1959 Punj *^19 <321)f 

11 In re Times of India, (1953) SC-R. 215. 

12. Pratap Singh v. Gurbaksh, A. 1^ S.C. 1172. 

13. S. K. Gupta V. B. K. Sen, A 1961 S.C. 633. 

14. Hashiar Singh v. Gurbachan Btngh, A 196& S.C. 10S9. 

16. Kar v. Vkief Justice of OrisSa. A. K»l SC- 1367 dm)- 

16. SBereef y. Judges, (1956) 1 S.C.R 7$7. 
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lit Sabject to the provi«ioii§ of tbii Constitution, the Supreme 
Original jurisdiction of Court sbett, to the excluaion of any other court 
the Supreme Court. have original jurisdiction in any dispute — 

aj between the Government of India and one or more Stales; or 

' (h) between the Government of India and any State or States 
. on one side and one or more other States on the other; or 
(c) between two or more States, 

if and in so far as the dispute involves any question (whether of law or 
fact) on which the existence or extent of a legal right depends: 

Provided that the said jurisdiction shall not extend to a dispute arising 
out of any treaty^ agreement, coifenant, engagement, *sanad' or other similar 
instrument ivhich, having been entered into or executed before the commence- 
ment o] this Constitution, continues in gperation after such commencement, 
or u*hich provides that the said jurisdiction shall not extend to such a dispute}’^ 

AmendmenL — Owing to the abolition of Part !> States, reference to 
such Stales has been oniitled and the original Pnniso has been substi- 
tuted by the Constitution (Seventh Amendment) Act, 1956. 

Art. 131 : Scope of the Original Jurisdiction of the Supreme Court 

The Sujijreiiie Court’s Original Jurisdiction is limited by the following 
conditions : 

a) The parlies to the dispute must be as specihed in clauses (^a) to 
(r), i.e., the constituent units of the federation. It will not entertain suits 
to which citizens arc a party.'^* 

(b) The di'*‘pute must iinoKe a question relating to a legal right. 
The ex[)ression ‘legal’ right is used to distinguish it from *poHtica^ rights 
over which the C\)urts have no jurisdiction. l>ut it is confined to rights 
v^hich are enforceable by an action in a Court of Lwaw. 1’he validity of 
a law of the L mon or of a State is il'^elf a question as to a legal right.^® 

{I ) I'lie question must not be one which is excepted b\ the Provisos 
to Art. 131 or l/y an\ other provision of the Cunsiiiuiion.‘-“ 


^Subject to the provisions of this Constitution’. 

The jurisdiction of the Supicme Court in dispute ns to the existence 
of a legal right between the I iiion and the States or between the States 
mter sc is exclusive*, except in cxitain matters excepted by other pro\ision*' 
of the Constitution. 'rh<‘ following mailers apiieai to be excluded fioin the 
original jurisdiclion of the iSiipieine Court and \estcd in other tribunals 
by the Constitution: 

(?) l)ispute.s .specified in the C'onstituluni : 

Complaint? as to interference with interstate water suj i»lies, referred 
to the statutory tribunal mentioned in An. 2o2 read with s. li of the Inter- 
State Water Disputes Act (XXXI II of P^S(>1 

(ii) Matters referred to the Irinance Commission (Art. 2801. 

(lii) Adiiisfmcnl of certain expenses as between the Dnion and tlie 
Slates [Art. 2901 


17. 

18. 

19. 

20 . 


Substituted for original l^ovisos (i) and {if) by the Constitution (Seventh 
Amendinent) Act, 1956. . ^ 

Ramgash State r, Prov, af Bihai, A. 1939 FC. 55 

United Ptov, v. UvvernorXiener^, A, 1939 F.C. 58. ^ 

Stair af SaraikrlUi v. tfnim af India, (1950-51) CC. 271; A. 1951 $.C. 253. 
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The Provieo. 

The proviso excludes from the jurisiliction of the Supreme Court dis- 
putes of the kind mentioned in the Proviso, whether they arose before or after 
the commencement of the Constitution.*® 


(1) An appeal shall lie to the Supreme Court from any judg- 
ment decree or finid order of a High Cmirt in 
the territory of India, whether in a civil, criminal 
or other proceeding, if the High Court certi&es 
that the case involves a substantial question of 
law as to the interpretation of this Cmstitution. 


132. 


Aj^llate jurisdiction 
of ^preme Court in 
aiqieals from High 
Courts in certain cases. 


(2) Where the High Court has refused to give such a certificate, the 
Supreme Court may, if it is satisfied that the case involves a substantial 
question of law as to the interpretaticm of this Constitution, grant special 
leave to appeal from such judgment, decree or final order. 


(3) Where sudi a certificate is given, or such leave is granted, any 
party in the case may appeal to the Supreme Court on the ground that 
any such question as aforesaid has been wrongly decided and, with the 
leave of the Stqtreme Court, on any other ground. 


'Explanation — For the purposes of this article, the expression ^final 
order** includes an order d^iding an issue which, if dedd^ in favour of 
the appellant, would be sufficient for the final disposal of the case. 


Arts. 132-136: Appellate Jurisdiction. 

These Articles deal with the appellate jurisdiction of the J^iiprcme Court 
which may be classified under the following heads — 

(1) Ap{>eals on constitutional questions: (a) B\ certificate of High 

Court [Article 132 t,!)]. (.!') .special leave of Supreme Couil [Article 

132 t2jl. 

(2) Appeals invcJving no constitutional question': (a) t'lvil [Article 
133]. {b) Criminal [Art. 134j. 

(3) Appeal b) special leave of .‘Supreme Court in any case other than 
the above [Article 136]. 

Art. 132: Appeals involving constitutional questions. 

1. The Article deals with appeids involving interpretation of tlie 
Constitution, arising out of any proceeding in a High Court, — I’lvil, criminal 
or otherwise.** 

2. It say.s that an appeal shall lie to the Supreme Court from any 
judgment, decree or final ord*-r of any High Court, in the territorv of India 
in any civil, criminal or other procecfling- -provided it involves a substantial 
question of law as to the interpretation (*i this Constitution, and— 

(i) either the High Court certifies to the above effect; or 

(n) the Supreme Court itself granl,s special leave on the aliove ground 
where the High Court has refused such certificate. 

3. This Article tbu.s ensures that though a High Court may pronounce 
upon the validity of an Act or decide any other question involving the 
interpretation of the Constitution, in all .such cn.ses the decision of the Hi^ 
Court shall not be final and that the final authority of interpreting the Cons- 
titinion rntLst rest with the Supreme Court.** Constitutional appeals are 

ill. &a<^Comms^v, VotW A. 1953 S.C. 210 (212); (1988) &CR. 1144 
(1149). 
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thus placed by Ihc Constitution in a special category irrespective of the 
nature of the proceedings in which they arise, and a right of the widest 
amplitude is allowed in cases involving such questions.*^ 

CL (1): Judgment, decree or final order’.— See under Art. 133, 
and the Expl. to the present Article, pp. 273, 276, post. 

^High Court’. 

The decision of a vSingle Jiulge is decision of the High Court for 
puriX)ses of appe>al under Art. 132-- though it is not so under Art. 133 (3). 

A Single ludgc is, accordingly, competent to give a certificate under Art. 


proceeding*.-- See under Art. 133, 262, post. 

Criminal proceeding*.- Sec under Art. 134, post. 

IDther proceedings’. 

1. 'I'hese Wr)rds, which were not in s. 205 (1) of the Government of 
India Act, 1035, have been deliberately introduced by the framers of the 
C onslituti(.in to confer a right of appeal from a judgment, decree or final 
order in a//v proceeding jinnideil a suhstanliai question as to the interpreta- 
tion of the C(aislitution i?> involved. There is no reason to apply a narrow 
interpretation these words.^'^ 

2. 'Tlie expressi /U would thus include prtKctxlings other than civil and 
criminal proceedings,^^ e.g., revenue proceedings under the Sales-tax Act,®® 
Incoitie-tax Act,’ {noceedings iar disciplinary action against lawyers.® 


^Substantial qi&esiion as to interpretation of this Constitution*. 

1. I’^nder the proent article there is no scope for appejil unless there 
is some substantial ijutsiion of huv as U) the interpretation of some provision 
of tliC CoiiNtitution inv(»he<l in the case. 'I'he constiiulional question must 
arise upon the lindifigs of eitlier the High Court or the subordinate Court.® 

2. 'riic \vor<! ^ubstantiar. in this lontext, does not mean a question 
of general im[)(;rtancc but a question regarding which there is a difference 
of opinion,®® 

{a) A (juesthui wliich has been setlleil by previous decisions of the 
Supreme C.'oiiri not a sulj'^tantial que-'!ln»\.--‘ Thus, it has been held 
by the Supreme C'ouil.* that Art. 14 has been already interpreted by the 
Court in a number of cases and that a inert' application of the article to 
the facts of a new case does not raise any substantial queslitm of law as to 
the Tiiterprotatitai of the ('onstitution. A sub'^tanlial question, according 
to this decision, is raise<l only where a new interpretation is suggested to a 
j)rovisi<»n of the Con'^titui on.®® 

Similar view has been taken about Art. 31 1.** 

(h) On the other hand, the question whether a previev’ , decision of 
the High Court has ceascvl to he good law in \iew of a decision of the 
Supreme Court which has not directly overruled it^ is a .substantial question. 


22. Hindusthan Commercial Bank v. Bhaiwan Das, A. 1955 S.C. 1142 (1143), 

23. State of /. & K. v. Gawfio. A. 1960 S.C. 356 (369). 

24. Narayan Rao v. Ishwarlal, A. 1965 SC. 1818. 

25. Cf. Poppatlal v. State of Madras. (1962 4 ) 2 C.C, 537: A. 1953 S.C. 274. 

1. Men Bmy v. L T, 0., A. 1956 Pat m(177), ^ ^ 

2. P„ a Pleader v. fudtes, A. 1937 All. 167; Krishnaswamt v. Council of Gartered 
Aeccnmtants. A. 1953 Mad. 79. 

3. Sudhif V. The Xing. (1948) DUR (FC) 4 

4. State of Mysore v. CkabUmi, A. 1958 S.C 325 (32S), 
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3. The follow iug may be cited as instances where a question of cons- 
titutional interpretation is involved — 

A suit challenging^ <i statute as ultra or inconsistent with 

a inandatorx ptoxisitm of the Constitulion.^ 

I n) A coiniction under a law which is challenged as ultra Hres,^ 

{iii} CasCvS ihrectK invohing the intcrpietation of some particular 
proxi^ion of the Ci>nsiitiition^-“^ unless the point lias alreadx been settled^' 
bx' a previous tlecision. 

( It*) W liether a law oi an cxecutixe order*** or a custom*** contravenes 
am fundamental right. ^ 

4. (hi the oihoi hand, (lie ftilloxxing ha^^ l>oen held not to iinolve 
({uoNdon of law* as to the intorpretatinn (»f the Constitution- - 

n) A wrong intcrpiotaii<»n of an Act even though the writ of 
mandamus*’^ or lulhca^ corpus’*' has been refii.sexl on .such inlerpi elation. 

(?7) WhetluT an Act has been corrcctlv applied to the fact^s of a cased^ 

iiii) Whether a ie*aM»nal)le (^ppo^tunitv has been gixen within the 
mernung of An 311 ^2) is a question of faci,**' but there may be ca.ses 
where the (juesdon of reasonable opjxiiiunitv is inextricably mixc<l up xxith 
the iwtuie :in<l content of the constitutional guaiantee under the Articled* 

in') Whetlier the hohler of a contiactual scrxice under a statutory 
corporation or a ‘Goxernnient company' can inx'oke Art 311 (2) of the 
Cunstitutiond* 

Form of certificate. 

There is no fonn prescribol for tlie ccitificalc rciiuire<l under Art 132; 
it can be gnintcfl fiy the Court In an obsenation at the end of the judg* 
nientd** 

CL (2) : Leave of Supreme Cwri. 

While the SupreOie ('ourt^ discretion to grant ^peiial leave under 
Art- 136 Is altogether untcUert*tl, under An 132 i2i, there is no suqHi lor 
granting a special ]«a\e i nlesv u o conditions are satisfied -li) the xase 
should inxolxc a ((uesiiou of l»iv\ lo the inteipretatioii of the C'onstilulion , 

( ii ) the said question must be a sui)stantial question 

CL (3): Appeal on other grounds. 

1 'Hus clause means th<it when an ap]Kal comes up to the Supreme 
Court on the strength of a certificate under Art. 132 (H, the apj’cllaiits 

5. Cf, Stati of Pmfab v. Shadi La!, A. 19601 S.C 397 (399) 

6. Bhairabendia \. iHtate ol Assam, (1956) SC A. 736. 

7. Statf of Assam v Ramtsk, A 1952 SC. 107 

8. Kishart v. Kinn. A 1‘)50 F.C. 37. 

9 Corfm, V. St. Thomas Srhool (1949) FLJ 361 

10 CJ. Hart Vishnu v. Ahmad, A, 1965 S.C 233. 

11, Ktishnti^wami v Covernor-Generd, A 1947 F.C. 37. 

12 Cl. Canpati v. State of Bihar, A, 1955 SC. 188r Budhan v. State of Bihar, A. 

1955 S.C. 191 (192). 

13. NrmaiSi v. Dy. Custodian, (1951) 2 ML.J. 1. 

14. Ram Bhan v. Raj Bhan, A. 1961 y.R 38. 

15. Lachman v, Cotft. of Bihar, A. 1952 Fat, 386. 

16. KbkorM v. Side, A. 1961 Assam 169. 

17 R. V. Abdul Majid, (1949) F.L.I 133. 

18. StaU of Mysore v. Chablani, A. S.C. 325 (28). 

19. Ranjit v. Union of India, A. 1969 Cal. 96 \104), 

19b. S. V. OR Co. V. C. r. Ov A, 1967 OA. 528. 

20 Stdo of /. di K. V* Gonta, A. 1960 S,C 356 (3B9). 
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are not entitled to challenge the propriety of the decision appealed against 
on a ground other than that on which the certificate was given except with 
the leave of the Supreme Court itself. 

2. Such leave is, however, generally granted by the Supreme Court 
w^her6 the trial before the Iligli Court has resulted in a grave miscarriage of 
justice and leave to appeal on that ground v\'ould have been granted on an 
application under Art, 136^“ e.g., vvhcie the accuse<l ha^* been convicted ujx)n 
an admission wliich did not exist on the record.®"' 

3. Hence, if in an appeal under Ait. 132, the appellant wants to urge 
any ground other than the ground mentioned in the certificate, he must, 
after obtaining the lea\c to appeal undei either dative fl) or (2), obtain 
further leave of the Supreme Court under cl. (3).®^-*^® Even in the matter 
of constitutional grouiKl, if the mtifirate i^ given on the question of inter- 
pretation of one Article (say, Art 226), flic appellant cannot, in the 
Supreme Coutt, raise the question of inlet prciation of another Article (say. 
Art. 311 J, without leave of the Supienie Court un<!cr the present clause.®* 

Explanation* 

1. The Explanation governs the meaing of llie expression ‘final order’ 
in cl. (1) of tliis Article The <'oininentar\ at ]p 278-280, f^ost, explains 
the meaning of the cx[)ression, generally W'ilh reference to tlie expression 
as it occurs in ah *he three Articles - 132. 133 and 134, but in the context 
of the present Arii(.le, the commentary fo be read subject to the 
Explanation. 

2. The object of the llxtlanalion i> to override tlie <lecision in 

The so far a« appeals on I'onstitutional questions 

are concerned. In Kupt^uszvaniis it was held that an order rejecting 

an objeuion as to the \alitlil\ of a j»rosccution for want of sanction was 
iu»t a ‘final onh r\ Ibit it \sould be a final order for the purpose of an 
appeal, if a con'-tituiiontil t|ueslion was iuvoKed, for the Exphuaiim says 
that for the purposes of *tt 132. an order deciding an issue whkh, if 
dec ided in fa\our of the appellant, would be sufficient for the final disposal 
of the case, would be a final order. If the High Court had allow'ecl an 
objection that the i«c»scculion not maint.iinable. that would have 

resulted in the final dis|)osal of the case, acquitting the accused-api^llant. 
Acconling to the HxpUmatioft, therefore, an order reics'ting such objection 
is also a ‘final order' for the purpose^' of Art 132. though ik» 1 for the pur- 
poses of api>ea! un<ler Art. 134. 

3. Similarlv, wdieiv constitutiiuial que^ti<»fis ate in\nlve<l, the follow- 
ing orders would constitute ‘final onlers' fcir purptws of apfieal under Art. 
1.32, though thev mav not l>e final fcider^* for the purtHise*? of Art. 133: 

(i) An order remanding a suit for hearing on the merits after deciding 
a preliminarv issue as to ni^n iuainfainaljilitv of the suit. 

(if) Tn a pnir<x* ling under Art. 226 for veandiinius agaim the Gov- 
ernment, the High Court, while divVming to iiuestigate the rights of the 
jmrties, jmssed an order that the Government should refrain from disturb- 
ing the Petitioner’s pos'-ession till three months from the date of the order 
or one week after the institution of the suit coiitemplateil bv the Petitioner. 
Held, by the Supreme Court, that the order finallv dis|x>se<1 of the petition 
tinder Art. Z26 and alul the fart that its operation was liiniteil to a jiarticular 


21, SMt pf Mystrti v, CkMcm, A, 196?> SC. 325 {327), 

22 , Thm Sinih v. Supd^ imSC. 1419 (W^). 

23 , Ihirs^han Smek v. Sfoij af 

24, Kuppumimtv. ffcf Khi (mt) F.CR. 1». 

$XX^35 




SHOSTCK WNSTItUTION OP INWA 


274 


CAttm. 


pertud would »ot make it otlier than a 'final order’, for the purposes of an 
a{^>eal under Art, 132 against such order,*® 

,4. On the other Jiand, a certificate under the present Article cannot 
be ^ven against an interlocutory finding, w'hich is not sufficient to dispose 
of the case, 

5. The present Explanation cannot he appHwl to the interpretation of 
tlie words 'final order* in Art. 133.* 

Practice and Procedure. 

1, The Supreme Court will not entertain a plea which vras never 
raised before the High Court.® ^ 

2. The Supreme Court would not, in an appeal under this Article, 
interfere w ilh a finding of fact.* 

.3. The Supreme Comt nuiy not entertain an airplication for special 
leave under Art. 136 where tlie aj>plicant could hare moved for a certificate 
under \rt.' 132 (1>* 

4. Where screral a'''>e‘i'ment orders were challenged by one petition 
tmder Art 226, and an appeal ha^ been In ought l>efore the Supreme Court 
from the <lwision in that petition, only one set of court -fee is p.iyable as in 
a single appeal ® 

The rase would he otherwise where separate applications for reference 
to the High Court under the Tucomc-tax .\ct is made but the High Court 
deals with them by one order of reference.^ 

133. (1) An iMspeal shall He to the Supreme Court from any judg* 
Aonellate lurisdiction "*«“*» decree or final order in a civil proceeding 
of in of a High Court in the territory of India if the 

irom Hj(rh High Court certifies — 

Courts tn reKard to civil (Imt lli^ amount or value of the subject- 

matters. ^ matter of the £H>ote in the court of 

first instance and stilf in dispute on appeal was and is not 
less than twenty thousand rupees or such other sum as may 
be ^lecified in that behalf by Parliament by law; or 
fb) tlmt the judgromit, decree or final order involves directly or 
indirectly some claim or question respecting property of the 
film amount or value; or 

’ fc) that the case is a fit one for appeal to the Supreme Court; 
and^ where the judipneat, decree or final order appeided from affirms the 
decision of the court hninediatcly be* 9 w in any case other thiu a case 
referred to in sub-clanse (c), if the High Court further certifies that 
the appeal involves some snlMtantial question of law. 

(2) Notwithstsmding anything in surtkle 132, any party appealing to 
the Sqpreme Court under clause (1) may urge as (nm of the grountn in 
such anpMtl dMt a sidistantial question of law as to the interpretation 
of this Copstitatiop has been wrongly decided. 

2S. SMe «f Orhsa v. Madtm Copal, fl962) S.C.R 28 (34). 

1. StSfu4dm V. Stm of Bombay, (1968) S.CR. 1007. 

2. Bmttitoamai v. RatMfk, A. 19S8 Pat. 241. 

a Sudbauimi^ v. Stato of Orista, A. 1981 SC I9f {tmoO). 

4. Sebkro) v. ^ate of Rajatifm, A. 1963 S.C 640. 

5. HMiaahim Commtniol S^k v. Bkafiom Da*. (1964) S,C (CA. 5K/64, 

d. 2M 1-643 « ___ 

6. ^aodra 0m v Stata ^ Otioia, A. 1907 SC. 767. 

7. J&* t i imA m4 Vi Commr. of t. T., A. 1963 SC. 380. 
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(3) Notwitlutanditig anythiiig m this article^ no appeal shall» wdess 
Par&nicfit by law otherwise provides^ Ke to tbe SuiMwe Court from 
the Judgment <lecree or final order of one Judge of a High Court 

Art 133: Civil Appeal*. 

1, While Art. 132 h confined io constitutionai questions only, but 
comprises appeals from civil, tiiininal an<l oilier cases, Art. 133 is confined 
to civil appeals only, on questions other than the interfere iaiton of the CofUti- 
tution [subject to Cl. (2jJ. 

2. This Article la)s <lowm, that apart from appeal by special leave 
under Art. 136 and appeal on constitutional ground under Ail. 132, ajj|>eal 
sliall lie to the Supreme Court from a civil proceeding befuic any High Court 
in Uie tenitory of India, onlj on the following conditions: 

(a) I'he subject of appeal is a ‘judgment, decree or final older*. 

(/>)'^jrhc High Couit giants a certificate foi j-uch appeal: 

(i) The certihaite is obtaine<l as of right when the value of the subjeU 
matter in tlispute is not less than Ks. 20,006 (or su< h sum as ma\ be fixtsi by 
Parliatnent) or some claim or question ot like \alue is in\ol\cd in such 
judgment, etc. l^ut in cases where the (lecree ‘^ouglit to be ai>pc<ilcd from 
is one of affirmancr ot the flecrce of the 4mniCih.ite lo^ei Court, thvie is 
no light id appeal unless the Higli Couit luiihei ^.eitifics lint ^^ome 
‘.subsiantMl guesuon of law’ is also inxohed in the appeal. 

(iii In other case"', irre^f'eiine of the of the '‘Ubjert uirdter or 

ot t!u‘ fact of afjtrwuftiC, apj>eal would he lu the Supreme Court if the 
High CiHirt, in its dbcntion, lettific*^ that the la^e us a fit one loi appeal 
to the Hnpicme Coin!, c r; , In reason of its inn^)rtaiice.’' 

3 In an aj^prMl undei il ta) or ih) of Art. l.W, if the ojiidiiions 
laid dtA\n m tin artiile arc siiistud. the .ipjK'Ilanl neid iVrt diow further, 
th<it the ai peal lai-^cs a sub"*tanlMl question of laa.'-* 

4 The proMMoiib cd this Aiticlt* cannut be lAeuulden or niochfieiP 

5 In an appaiatuaj f<)r ccilituate im ler tins \rdule riie Pctilifincr 
mu"'! qjuifv tin particular "-uh clause (*l d \\) under which the ccnih\jle 
is a^’lced fur.* 


Art 133 IS prospective. 

Art. 133 aj)phes only lo ile« lec' and orders passed ly High Couits 
c’-tablidicd under the C\>u‘titntiun 

Suits or pnKcedings in'sinute<l piiu» to the Consouilion would he 
go\enieil hy Ail. 135, e\eii tliough tlic dcciccs or oolets aie passed ailei 
liie (Ornincncement of the Cimsfitution ‘ 


Art 133 and ss. 109-llOy C P. Code. 

I. The constitutinnal riglits of a litig:uit ntidtr Art. 13^ cannot be 
controlle<l by anvtlnng in IW^llO of liic C 1 . Cfide, O: e ihertdore 
tile conditions of Art. 133 (1) aie Miisfitsl, a ceruncate amnot be refusetl 
on tire ground that the person has no nght of appeal, in the circumstam'C''^ 
of the case, uiuUt ss. WMIO, C V Code ‘ In case of conflict between Ait 


8. Udy4thm v, Fnm Shttnkar Lei^ A, MB. 209 (F.B,). 
9‘25. S/st<r v. /« Singh, S.C. |C.A d 

1. Mott Dm V. SsW, A. 1969 S,C 942 

2. Dl, B&nrd v. Takir, A 1959 All. S72 (FH ). 

3. Dnfi Saheb v* S&owAsf Rm (1965) 2 5.CR. 872. 

4. CerdMijMi v. S»MinK 0967) S.CJR. 6W. 

5. gMdn$ V. Mhummy, A 1967 a3> *9 (3t)^ 
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135 and ss, 10J>-110, the foniier is to prevail* On tlic other hand, where 
there is no right of appeal umler Art, 133, s. 110 of the C. P. Code cannot 
be read as supplemoiting the provisions of Art, 133.’ 

2. While s. 109 of tlie C. P. Code applies also to ‘other Courts of 

final appellate jurisdiction’. Art. 133 is confined only to decisions of the High 
Court.* I I ■ 

3. Under s, 109 (a), appeal lies only from an order ‘jiassed on appeal’ 
bj a High Court, but under Art. 133 (1), appeal lies from any ‘final order’, 
including final orders in civil revision proceeilings, and this provision of 
the Constitution will now prevail against the narrower provision in the 
C. F. Code.’ 

4. The words used in s. 110, para. 1, is ‘ . .value of the subject-matter 
of the suit in tlic Court of first instance", while the words in Art. 133 (1) 
(o) are ‘‘....value of the subject-matter of the dispute in the Court of 
first instance."’ 

5. It was held in .some cases,* that paia. 2 of s. 110 was dependent 
on para. 1 so tliat there would be no appeal as of right unless tlie amount 
or value of the subject-matter of the suit ui the Court of first instance 
exceeded the specified amount, liut no such constnictiua is possible under 
Art, 133, and sub-cl. of cl (Ij cannot but be held to be independent 
of sub-cl fa).®,* 

6. Lnder s. 109 fc), the certificate of liincss can i»e granted in respect 
of ‘any decree or older’. lJut under Art. 133 fl) (c). the certificate can 
be granted only if the order is ‘fiiuil and the decree of final order is passed 
in a cml proc^ing. Since the Constitution is to prevail, there is no longer 
any appeal by a certificate of the High Court from an onler in a civil 
proceedmg which is not final.®,’* Tic ptovision to the coiitiary In s. 109 
fc) has bwomc ultra vires.^ 

€3. (1) : 'Judgment, decree or final order*. 

1. This Article is not cunhned to suits as distinguished from pnxecd 
ings. The only condition is that the judgment cte. must be jiasseil in a 
‘civil proceeding’ 

2. Nor need tlie judgment or order be made bj tlic High Court in 
its appellate juiisdiction (as s. IW («j of the C. P. Code requires),*^ 
Under the pre.->cnt Article, ap(>eal lies to the Supranc Court from the deci- 
sion of a fiigh Ojurt whether under its original, appellate or rcvisional^^-'* 
jurisdiction and e\en Uiuugh the law uuv provide fyr only one apjical to 
the Supreme Court.'* 

3. The word ‘judgment' itself indicates a judicial decision given on 
the merils of the dispute before the Couit,’® and does nut include an 
interlocutory judgment.’* Ihe oni»o>.sion of the word 'final' to qualify 
‘judgment’ does not make any diange.” 

6. Manuawami v. Receiver, A. 1961 Mad. 1061. 

7. Pr^endra v, Berham^e Bank, - (1953) 57 C.W.N 983 (93$). 

8. Cf. Champamm v. Ytmg, A. 1961 Pat. 177. 

9. Lalnuna v, Kamal, A. ISiSZ Pat. 450. 

10. Prokil V. SuMikaTOH, A. 1955 Raj. ^Oit. 

11. Promatha v. SmoHatmat, A. 1949 F.C. 09 (57). 

12. Joy Ckand v. Kamatakiha, A 1949 PXX 239, . ' 

13. JiahniHa v. LeMmikanta, (1961) 30 1274 (1279), 

14. Rudta V. Uirtut^, A 1957 All 28 (33). 

15. Kuppunoami v. The Kkig, A 1919 P/Z, 1. 

16. A»m JSiv*. V. Dondnion of iMta, A 1950 F,C 77. 

17. Tohokco Mmmjaettirero v. Siaie, A ^1 Pat. 29 (F.B.). 
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4. There is no ‘judgment’ or ‘order’ where the function of the Court 
is merely advisory or consultative as distinguished from proceedi;^ 
under its ori^nal or appellate jurisdiction.'** Thus, there is no application 
of Art. 133 to a decision of the High Court, on a reference under s. 66 of 
tlie Indian Income Tax Acl,'®-*^ or under s. 21 (3) of tlie Bihar Sales Tax 
Act, 1944.'^ 

5. Nor can there be a ‘judgment, decree or order’ within the meaning 
of the present Article where the High Court exercises a jurisdiction not 
as a Court but as a persona designata,^^ e.g,, appeal from an award under 
s 19 (Ij (/) of the Defence of India Act, 1939, or from an award under 
the Calcutta Improvement Act, 1911,^^ or under tlie U. P. Town Improve- 
ment Act.** 

6. ‘Judgment, decree or final order’ is a compendious expression and 
each one of tlie parts of this expresskm bears the same connotation, \iz., 
that'^hcrc is a final adjudication by the Court upem the rights of the parties, 
who apiiear before it,*^-*** whether in a civil or criminal prrxeeding. * There 
is no judgment or final onler where there is no deteimination of any right, 
eg., 

( 1 ) An Older rejecting a petition iin<lcr Art. 226 to issue a direction 
to the Commissioner of Sale.s d'ax to admit the Petitioner’s appeal.' 

(h‘) oo*er under i.. 10 of the C. 1\ Co<le fur the slay of a trial.^a 

(iii) An order icf using stay ot proceedingb under s. 19 of the 
Arbitration Act.* 

(i7») An onler appointing or leinuving a Receiver,^ or a provisional 
lUluiilalor.^ 

Uudgmeni*. 

1. This word, in Art. 133, has been used in the sense of a decision 
finally detenuining the right- of the pitties in the priKwling.^ and not as 
defined in the C I*. Code.*^’-'* ’Phe decision of a vital issue which may ulti- 
mately atfect the fate of llio piocecding is not enough.' 

2. h follows that an order whidi is iu;t ‘final’ cannot be deemed to 
be a judgment.^-'*,'* 

3. In order to be a ‘judgment’ it must be a dnision prommneed by 
a (*ourt in a cause which it hears on die merits."' Hence, the following are 
not judgments within the meaning of this Artide — 

(i) Tile order ot the Couit in a proceeding for tlie filing of an arbitration award, 
which in substance, is nothing but the adjudicaUon of a private tribunal with the 


18. Pjcmvhand v. State a/ Bihar, (1950) S.Ci^. 799 iS04). 

19. PMad V. Comm, of I, T., A 1952 Ihinj. 299. 

20. lamnadasi v. Cowmr. of L T., (1952) 54 Bom.L.R. 609; A 1952 Bom. 479, 
Ja&anmth v. /. T. Commr., A. 1966 ilyd 136 (m)^ 

21. hanskumar v, Union of Indift, A, 1958 S.C. 947. 

22 Sery, of State v. flttidusthan Un-operative Jn^. Society, A. 1931 P.C* 149. 

23. Union of india v. Qaboa!, A. 1962 Punj. 373. 

24. Mohanial v. State of Gufrat, A. 1968 S-C. 733. 

25. Tof apart & Co, v. Tractors Export, (1968) SC, (C.M.P. 3981/68, d. 15-11-68J. 

1. Hossen Kasaai v. S/otc Govt. M, P,, A. 1962 Nag, 306 

la. Central Brokers v. Rtrnnarayana, A 1964 Mad. 1957 (F.B.). 

2. Kamchand v. Goverdkandas, A. 1980 f\C. 86. 

3. Aianiataiu v. Varahtdamma, A. 10S6 Andhra 47. 

4. Jhabar v, Pimjab Pictures, A. 1949 E.r, 261 

5. Knppkswami v. The Ktng, A. 1949 F.C. 1. 

Wl. SedfuddUt v. State of Bombay, A 

12. Alltill Bros, y, DombtioH of India, A, I960 F.C 77, 
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impiiinattar ol the Court stamped cm An order of the High Court in appeal 
from an award in an arbitration ptoceeding is also not a Judgment, decree or final 
ceder'.i* 

(ii) The decision Of the High Court in its consultative or advisory jurisdiction, 
e,g., answering certain questions of law referred to under an Income-tax Ordinance.^^ 

^Decre^. 

This v^'ord, in Art. 133 (^1), includes both preliminary and final decrees. 
Hence, appeal lies to the Supreme Court from botli.'* Certain questions 
are tinall}' determined In a prelirninay decree.^"' 

^Final order'. 

1. An order is final onl\ if it satisfice the follu\\ing tests 

{a) That it is not interlocutory;^* 

(b) That it should not leave die original proceeding alive;” 

(r) That there tJiould be a final determination of tlie rights of the 
parties or should of it& own force*''^ dispose of the rights of the patiesJ® 

2. It must be an order which rtnall> determines the ptnnts in dispute 
in die civil proceeding and brings it to an end.^® J'he test for detennining 
die finality must be in relation to the suit; the fact lluil die order ilecidcs 
an important or \ilal is>ue i> by it'^elf inimateria! unless that decision puts 
an end to the suit*- or proceeding.**^ In order to be final, tlic controversy 
raiscnl in the suit or proceeding must be hiialty o\er.*^“ 

Hence, no certificate under s. 133 (1) is available against llie following 
orders — 

(i) An order ot the High Court remanding a nut-* for relnaP® or an execution 
petition for further proceeding holding that it is not barred by lunitaUon-^ or res 

But an order lemandmg a suit may be«a final order and appealable under Art. 
1J3 (1), if it is made after finally determining all the matenal issues,^ and practically 
directing the lower Court to drau' up a decree in lerm:> of the order of remand'^-' 

(«) An order deeding a preluninary i'Aue.^ 

(•if) An appellate order, directing the lower Court to entertain an application 
filed under O. 9, r. 9, treating it a;» one under O- 47, r. 1/^ 

(ip) An appellate order, reversing the dismissal of a suit under s. 92 of the C, P. 
Code, and directing a nhemc for management of the property in suit ^ 

(v) An order rejecting an application f<w leave to appeal in forma pauperis." 


13. Hanshmar v. Union of India, A. 1968 SC. 947. 

14. Commr. of L T. v. Patel ^ Co,, A. I96(il S.C, 278 (280). 

IS Cf. k^mbhoy V, Turner, (1^1) IS Born. 156 P.C. 

16. Bha£wan v. /. T. <?., A 1968 AIK 800 (802). 

17. Tarapore dH Co. v. Traetens Export, (1968) S.C. 1CM.P. 3981/68, d. 15-ll^J. 

18. Ptemckmd v. Stale of Bihar. (1960) SC.R. 799: A. 1961 &a 14. 

19. Jeihofmnd A Sons v. Stale of U. P., A 1961 SC. 794. 

20. Deshpande v. CendM. A. 1966 S.C. 4445 

21. Abdul kahman v. Cassim A Son$., A. 1933 P.C 5. 

22. SMkmm V. Krphm Dutia, A. 1951 Assam 73. 

23*25. JthmM Ham v. $mm Dayd, A. 1965 All. 252; Basuddvanand v. Jtaikubir, 
A 1964 idX 

1. Cmiwam FttOHmitluk Cemmitte. v. SAw Rettm, A. U6S S.C. $76 (682). 

2. Venkayya V. Vaiditttarama, A. 1956 Andhra 126. 

3. Sat>itn v. A. 1961 Aa Z45 mS). 

4. Ti^ r. Sf«te «/ Sombey, A. 253. 

5. T. VadftttmmiuuwtttiK A. 1951 AJ*. 3^1. 

6 itciumibai V. JSmytUiOiA, A. 1951 Mys. KR 

7. Jata »m VI. Ctrntt. A. 30. 
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« 

(i'l) An order aettinit aside a camproinl^ decree and directing: the trial Court to 
dispose of the suit on merits^ 

IvH) An order refusing to grant an interim injunction,® 

{viii) Where there has been a reference to arbitration in a suit, an order of the 
Court deciding that there was a valid arbitration agreement or an order refumg to 
revoke the authority of the arbitrator.^® 

(ix) An order refusing to nlay a suit under s. 19 of Uic Arbitration Act.'^ 

(x) An order under s. 34 of the Arbitration Act, 1940.*® 

(X) An order dismissing an application under s. 66 (3), of the Inrorae-Tax Act 
to direct the Commissioner of I. T. to state a case.^^ 

2. In order to be 'final', tlie order must, in its own force, bind or affect 
the riff/its of the parties. 

On this principle, the following are not final order* — 

(/) An order ot tlie High Court dl^mIssing an application under s. 21 <^3; of the 
Biha^ Sales Tax Act. 1944, to diiect the Board of Revenue to sState a case and refer 
it to the High Court i* not a ‘final order', because the order of the High Court, standing 
by itself, does not affect the rights of the parties, and the final order in the matter is 
tlic order which will be ultimatel> passed by the Board of Revenue 

(ii) An order dismissing an application under Art 226 of the Constitution for 
issuing a direction to the Commission of Sale^ Tax to admit an appeal 'without deport 
of the tax assessed as required by s. 22 (1) of the C. P & Berar ^le^ Tax Act. 1947, 
i«? not a fin*4i ord<»r, because it dor* not determine the rights of the parties in the 
appeal, but merely decides the question w’hethrr the appeal can be prosecuted without 
depositing the tax assessed a** required by the statute.’'^ 

(iU) An Older dismissing an application under Art. 226 in limine, e.g., on the 
ground that it is not ma utamable,’® or that there was an alu*niath*e and convenient 
remedy, •*'a because such order of dismissal does not determine the rights of the parties 
but leaves them to be agitated in appropriate proceedings 

fir) An order refusing to restore an di5rfni>wed for default, for, the right 

of the parties had already been dispos<-d oi by dismis.sal of the appeal for default. The 
order complained of only refused to allow the matter to be re^agitated 

(r) An Older appointing or removing a icceiver; for, sin h order docs not affect 
ihe rights of the parties at all but merely relates to the preaCT\auon of t^ie estate 
during pendency of the suit Ff»f the ‘•ame leason. an order made m an appeal 
fi*od against an order dim ting the apiioirument of a rcau\cr U not a final ordei.-^*'®* 

{vi) An order lejcclmg an application fir excusing delay, under s, S of the 
Limitation Act 
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11 . 
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13 

14. 

15. 
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619. 

Jamnada^ v Commr of L 7., A. 1962 Bom 479. 

Ptemehand v State of Bikai, (19^^ SCR 799* A 1951 SC 14. 

H. K. Dadq v State Government. A 1952 Nag. 305. 

Visu'^anathan v. Abdul, A, 1960 My^ 261. 
jOe.’ikponde v Gendaldl, A, 1986 S.C. 144.5. 

Dhanalak<hmi v. / 7, O.. A, 19M Mad. 151. 

Mohamaod Hasmn v Govt, of U. P., A 1965 All 457; fmakt v. Sritangammdl, 


A. 1963 Mad. 3a^ 

Hayarapi^ v. MadhatH, A. 1960 Mad. 216. 
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(vU) An appellate order the High Court revering the order of the trial Cowl 
recording a oocnproituse.^ 

(ria) An order under a. 116 of the C. P. Code refwwg to interfere eilh the 
dedsi<Mi of the lower Court as to whether the notice under s. 80 was valid 

{ix) An order for appointment of an arbitrator.* 

(x) An order returning a memorandum of appeal for presentation to set aside an 
tx parte decree.* 

3. On the other hnnci, where the order finally disposes of the matter, 
the fact that the oi)cration of the order is limited to a certain period docs 
not prevent the order from bdng final* Nor is it essential that there should 
be a speaking order.* An c»rder may be final for one purpose and inter- 
locutory for another or final in one part and interlocutory in another jart.^a 

The following are instances of final order — 

Where Uk order of an inferior tribunal is quashed or affirmed, under Art. 226, on 
the ground of jurisdiction of the tribunal* 


4. The finality may be with respect to a proceeding subsequent to the 
suit. Hence, the following is a final order — 

An order dismissing an appeal for default.® 

Proceedings'. 

1. Generally speaking, a proceeding is a civil proceeding only it it 
relates to a civil right,' whether resting on common law or created by 
statute.' 

"The nature of the proceeding . . . depends not upon the nature of the tribunal 
which is invested with an authority to grant relief, but upon the nature of the right 
violated and the appropriate relief which may be claimed. A civil proceeding is 
therefore, one in which a person seeks to enforce by appropnate relief the alleged 
infringement of hh civil rights against another person or the State, and which »f the 
claim is proved would result in the declaration express or implied of the right claimed 
and relief such as payment of debt, damages, compen.sation, delivery' of .specific pre^rty, 
enforcement of personal rights, determination of status etc”.* 

The expression covers .til proceeilings which directly affect civil rights.® 

2. Since the test of a ‘civil proccaling' is the nature of the right whi^h 
is sought to be enforced, a proceeding other than a suit may also be a civil 
prcKe^ing for the purposes of Art. 133, e.g., — 

(i) A proceeding under Art. 226 of the Constitution against a revenue 
authority which seeks to levy a tax* ar threatens other action affecting the 
civil rights of the Petitioner.' 

fit) An order under .^rt. 227, with respect to a de<’i.sion of the Election 
Tribunal.'® 


3. It has thus been settled that a proceeiHiig under Art. 226 of the 
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Constitution will be a 'civil procce<ling’ where the action which is cliallenged 
affects the civil rights of the Petitioner. 

On this principle, the following have been held to be or treated as 
‘civil’ proceedings : 

An api^lication under Art. 226 - 

(/) 1‘or a writ to quash an order teuninating the Petitioner's 

service. 

(n) For a writ to (|uash a reference to an Industrial Tribunal under 
Industrial l>isputes Act ** oi to <|uash an order of tlie Regional Tran'^^port 
Authority in tlie jr.atlei of giamintr a SLUe Coach }>erinit;^* or to quash 
an Older of the State ChAcrnmcnl uhcUt s. 64A of the Motor Vehicles 
Act, setting a^idc the order of a Regional 'I'ransport Antliority.^'^ 

(iii) l*\)r a \v»j 1 to quash an older t\i the Roard of Revenue in relation 
to a jVniceeding for ejeciT>'ent or an order relating t(^ allotment land 
iinfler the A»liiiini‘'t ration of F\a(uec Property Act, 1950*“ 

(rj) For a writ to qiridi piocct^ding undci the Taxation of Income 
( linestigafioii C<»n»trnssion ^ An, F>47*’ 

(7‘) For a V rit souglit on the gn^und that the Rotnhav Taluqdari 

Tenun- Abolition Act, lOqO, was um rmstitutional ** 

1 For a wilt to compel (/o\#*rnmcnt to gT-ant a mining lease 
or lo rei'onsuler llie tptestion of making a reference to an industrial 
'rn!n iiti!/''’ (’I to set aside a IcMMim of an Indu'^liial Tril>unal * 

4 I'heic ate sr>tn prueeedingv wliich are deen.efl be 'ci\il proceed- 
ing'*’ b\ reaM)n of sl.OiUoi pn>vi'‘Mi!i‘i eg, apf'Cal fiotn order of Kletion 
IVtbuna! undci s 116\ of the Representation r>f the Pc('^]>le Act, 1950^ 

5 \ <i\tl (uoreeding di'^tinmushed firm’ a criminal proceetling which, 

if iaiTHvl to its tondusion, mav resuh in the impo''ition of «*enlenres. such 
as dcith. im]uiM*nT nt fim‘ or foifeituie of property." But the whole 

riiea of pMiCfcdtugs 'diidi i<ath High Court is ivd exhausted b> classif\ing 

them as tnil or <iuninal.’ 1'heie are c*utain proccetlings which are 'Hither 
( i \ il noi inunal. e g - 

(j) a pTOte<ding fr)T contempt of ''ov.rl 

iii) dis<ipliuar\ pioceedings agjiiii’^t lawyeiN ot other ptofcssionaK, such 
ns Chailere*! Xccoiinlant*- 


^High Court\ 

1 Tn f^rder to ion^titutr i ‘onlginent’ or ’onler’ of a High Court under 
thi*5 At tide, the iitii-'tliri on of the High Couit must be as a Court and 
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not as a persona designaia, e.g., as an appellate authority from the dcdsioft 
of an arbitrator where no appeal would have lain under the general law'.* 

2. l>ecisions by the High Court under the following juri.‘>dictions have 
been held to be jiulginents of tlie High C'ourt, within the meaning of 
Art. 133 (1)— 

(i) Ap{)ea] under s. lit of the Trade Marks Act.’ 

(ii) Appeal from orders of Election Tribunals under .s. 116A, Re- 
presentation of the People Act, 1951.'* 

S«d»-elattse (•) : Value of the Aibject>iiuitter. 

1. Under clause (al, the i)ecuniaiy \ali’e of the suit in the Court of 
first itn'/ance as «v// oa tiiaf of ihe suhjccl-matfcr of appeal to the Supreme 
Court must be Rs. 20, (XW/- or ttpwanls.* Both the requirements must be 
fuliilleit separately.*’-'^ ^Vhere the \aUie of the clriim in the jdaint filed in 
the Court of first instance is less than the specified sum, the plaintiff 
cannot be allow c<l to increase that valuation at the time of ap[)lying for 
leave to appeal.*-** 

2. ‘Subject-matter of dispute’ means the cause of action, that i*. the 
right which one party claims as against (he other and demands the judgment 
of the Court uiwn.** 

Wither an iqipellant can be allowed to change the value given in 
his plaint for the purposes of s^ipeaL 

1. ft has .already been .st?te<l that, ordin.arilv, the tahiation in the 
plaint <letennines the vahiatitui of the subject matter of the suit for the 
purposes of appeal. plainlifF, who sets a lower value on a claim whiih 
he is required to value according to the real or market value, wnnot be 
permitted to change it subsequently heeav-c this would .ii.itmnt to apt)iijb,‘lioM 
and reprobation.’* 

The test to be applied for invoking thi.s principle is whether the party 
who seeks to vary the earliei valuation has obtainctl an advantage on the 
basi.s' of the earlier valuatum.** Thus - 

(i) Where during the {vendenry in the ffigh Court, tlie valuation is 
increas^ by the appellant, and the resjiondent docs not object t«> such 
increa.se and obtains co.st.s on the ba-is tii ‘inh inctea-cd valuation, he 
cannot object to an appeal to the Supreme Court on Mu* gioi’nd that the 
correct value w-as less than the leviscl value uiirin which he h.id obtained 
costs.** 

(ii) f)n the same principle, when one party revi-es the original valua- 
tion for the purposes of appeal to the High Court, without objection from 
other party, the latter cannot resist an aii|>eal tfi the 8i preme Crnirt on the 
plea that the revised valuation is incorrect.** 

(Hi) Where the suit is required to be valtidl according to a certain 
standard, say', the market value, not by some fiscal htatute such as the Court 

6. Wansknmm v. (/W<w of A. 1968 S.C. 947. 

7. NoHomi Sa»ini Thread Co, v. Janet, (19^) SiOL lOBSi 

8. Lakmi Shat^ v. Sripol. A, I9i^ Ail. S4& 

9 emrnmai v, TanmM, A. 196S &C. 1440 (1442), 
la Kitemm v, PfSdp, k. 1964,^ 164. 

11. Armmrm Cetlon Mm v. SkaduH, A. 1968 Cei. 187 (i«9>. 

12. v. Xafendfa, A. 1941 Tat 289. 
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Fees Act, but b} some statute affecting junsdiction, such as the Suits 
Valuation Act, — 

(a) the pltiinti£E cannot b-^ allowed to urge, foi the purposes of appeal 
to the Supreme ( ourt, that the real value was higlier than that stated m the 
plaint 

(bj il the (letciKliint doos» not object to the valuation made m the 
plaint anci obtains advantage of the suit bciiig tried in a lower forum, the 
defendant, cannot, while applying for leave to the bupruiie Court, urge 
Uiat the real value of tlic suit was higher.^* 

2 On the othei hind, siiKe the ‘value of the subject mattei’, m the 
picstnl context, means the ical m market v«ilue, where the Comt-fees or the 
Suits Valuation Act piescnbts a wiluation on a basis other than Uiat of 
the niaiket value, ” no question of estopj-el arises in such a casc,^*-*'*^ and 
tlie High Court may diicct an inquiry foi dclcnnmmg the maiket value m 
the [h-ixculmg under Art 133 ‘ 

{^a) In a suit lor pirjormatue, while the amount of consideia- 

tion in tlie tonliact ol sale is the value oi tlu couit-ices, the value for 
pui looses ot apjjeal is the market-value ot the proi»erty contracted to be 
sold, at the iinic ol lusiitniuai <jt the suit and at the tune of the decree of the 
High Court 

(/ ) til , ^uit loi a tiecLoaiiou with u/ii'-tquenljal rcliet inhere the 
Co ill fc^s Act Ol the Suits ValiMKoii A(.i allots Ihc plamufi to put his 
4/\\n valuation), the ai^iK-llaul (whether pliintitt ot dcfeiulant) is entitled 
l(; '•tKAV that ihc iipikci ' alue ot the piopcii) toi tie pJipo'-cs cd appeal” 
the aiiu>jfit jJMnida 1 h} Ait and Uut he is entitled to apeal 

as ol light. 

I iip puiuipU is, iiHatvcf, suhj^Ki /> iht lollo^xiny limitation, 

\cuiKi ]uU} < m diput non iiu unguiai valu*.aton \shcre there has 
been a judi< u deununiiiton oi the colu^ine^s of the oiurinal valuation, 
so IS lO uttr a the puiKq>le oi rts jwtuata ‘ J bus, 

l>v leasch 1 i ^ I \ ill, i 2, C I CoiC tue dctmlanl cannot, toi the 
puipi>)t% ot appi^ I, i^e a \ahK wl ^h \ tjcld iiue ihiown oiu the ta v. Jroni 
the juiPOi'lum the (nil Cu it, bc\ mst ilu dicteiulant was Ixiund to plciid 
in Ills AiiiUn sUicnxnl all puiiKs whuh would have lendercd the suit 
ia»t maintainable 


^Valiie of the subject-matter of the dispute in the G>urt of first 
instance.’ 

1 Tills c-\i>i( '•siuii mt uls iht I. line ol the suojoi t*matiei ril Oie lime 
of msliluUuu ut the siu» * lltnce, *• 

Alcsnc podiis and nueicst \u! m qu* iti lo ihc institution of the suit,^ 
though awardf*! hv the ucvui, (»r i.ost'v* « mnoi la‘ added m coinputmg the 


14 Kunju Kishatan \ P/ith/* A I%t bC^ U>4 (ioft) 

15 Piahtfitidra \ Btihcmpoft Bonk, n%3i 57 C \\ N 933 (SWi). 

16 Mahenu^a v /amkt, A 1931 Cal 417; RadhiKa v, Mtdnapore lamndaty, A. 

1937 Cal 292 

17 /or«/ciwrw.ssu v tuAzm Rahamnn \ Assam 126; Covwdbhai v Dakya- 
bhw A 1937 Bom 326 

18 ffefmatkt v Baimam, A. 1%7 Onssa IU 9 

19. Kupanm w Perumu A 1%1 Mad all 

20. A'iifdJi Prasad v Ba^ju A 1953 Piat 24 1 contra ,\Ju(nufam v. Kaltdas (196&J 
S9 i\WN 681]. 

2l>29. Katendra v. *«»^*«*;*« A* 

i. OHltamat v Pmmid, A. 19W S>.C 1440 {144i)^ 
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vahto of the suit in the Court of first instance.’' Fur the same reason, 
increase in the market ^-alue of the property during pcn<Iciacy of the suit 
cannot be taken into consideration for the purpose.* 

2. Ordhiarily, the value of tlie claim made in the plaint represents the 
value of Uie di.spute in the Court of first instance.' -* Thus, — 

The \alue of (he subject-matter is- - 

(o) In a .suit on mortgage, -the mortgtige money or the amount of 
loan, and not the value of the propert> given as security.*-' 

{^b) tn a suit for redemptioti , — the amount of loan or (he price 
of redemption, and not the security given foi the loan.' 

(c) In a partition 4T«V.— value of tlie share claiinetl an<l not that of 
the entiry property." 

"Giurt*. 

In Art. L^3 (1 ). the Court of first instance’ rcfcis to a ‘Civil Couit’.*-'® 
Hence, it does not include — 

(/,) An arbitrator." 

(it) A Rent Controller.'® 

'Value of the sirf>ject«inatter in dispute on appead*. 

1. This expiesMon refers to (he \ahic of llu- isxu,' heUM’en the partie.s 
in appeal, which may not aiwajs he identical with the \aluc of the suit " 
h iloes not mean the amount of the v.ilue of the >.tihKM matlci of all 
disputes between the paitics but that ot whit is in '•take in llu* appeal itself.''* 
The material date foi the valuation is the date ot the tUuec oi ortler appealed 
from,**-*' and the saltic i.s ilie portion of the devue -ought lo he got rid 
of by appeal to thetsupreme Court trom the point of \ievv ot liie appellant.'*,''’ 

2. If a suit raises between two co defendant.s an i-.sue (iiltercnl fiom 
the issue between the plamtiti and the *lcfen‘l.ini.s, as hctweeii the co-defen- 
dants the value of die .subject matter of thsj ute viill he the \alue of the 
issue in which (lies are intcre.-Vetl inter se '■ 

Whetber uppellant entitled to consolidate appeals for raising value. 

1. Where the requisite confiiUon.'- lor cousohd.ttion undei U. 45, r. 4, 
C, P. Cotie ate satish^, an appellant i.- entitle'! to an ordcT foi consolida- 
tion of appeals for the pur|»ose of showing (hat the \alue of the a)i].)eal is 
higher than wliat would have been the value if the appeals weie considered 
individuallj.** 

2. X>y. Cammr. V. Rama Krishna, A. 1954 S.C 521; Shevantibai v. fanardan, A. 
1944 P.C 65 

3. Radhgkishen v. Ramchandra, A. 1964 Nag. 267. 

4. KesavoH v. Pt^ip, A. 19M S.C. 164. 

а. GapaUm v. Commt., H. R. B„ il966) S.C. {C.A. 230. 64]. 

б. Viskuanath v. SirtnuU, A. 19^ M.B. 66. 

7. ^tittMa V. Ghotanakp*** Bankmt Assocn., (1948) l.UR. 27 Pat 237: A. 1949 

Pat 44& 

& SMeaflM V. Jmmdham, A. 1944 PC. 65. 

9. BalgsubrcmanUt v. RadkakrishMamurtki, A, 1959 Mad. 741; (1959) Mad. 254. 

10. /«(iM Saiatd v. B. C. S Co., (1966) 60 C.W.N. 927. 

11. Fr^endta v. Berkampata Bmtk. A 1964 Cal. 289 (^-3): 57 C.Mr.N. 933. 

12. Hafarawt v. RadHudaidmayya, A. 1961 S.C. i795 (/80d). 

13. Kiakma v. CAnm. A 1960 AP. 286 ( 289) F.B. 

14. Bt*i it^im v. Bhmmat, A. 1941 Pat 2^ (P.B.). 

15. Appdia^antyjm v. JRtmtopiia,,A. 1965 A,P. 13 (IS). 

16. LJSkmmmimkA v. RMm, i. 1949 Mad. 739 <P.B.). 

17. t. VanMvMiMt iCA. (USB) Mad. 36B. 
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2. But the fact tliat there was* a question eoinmon lo a number of smts 
would not entitle an appellant to an oidei for consolidation if there weie 
utliei questions which were not common^’ 1 urther, if the suits have been 
decided by separate judgments, there can be no consolidation under O. 45. 
r. 4, C Code"* 

3. In tlie case of a compiising seveinl items of properly in which 
difteicnt defendants arc interested, and ^ueb defcn<lanls prefer separate 
appeals, the aggiegate value of all ihe lienu \n dispute shall be the value 
tor ]>urj)ot.es of appeal, because the subject niatlcT in dispute is one®® The 
appeals would, howevei, be licatcd scj/aiatelj where each of the scveial 
appellants sued or was Mied m xcspcHt ot some rhslin<l or unrelated came 
of action, in whuh case, the subjc< t milters ni dispute in apjcal would be 
nioic than one.*^ 


Sfihrclause (b): XJuestion respecting property o( tbe like amount 
or valuer 


1 L ndei sub cl (a) what is decisive llic amount oi value of the 
subject matter in the iourl of hist insUncc and '•'till in dispute* m appeal 
lo the buj^reme Couii, under sub cl tb) ii is ♦he amount oi ^^alue oi the 
prupcity ic'jpecliug which a claim o^ quc'-tion i:> nnohed in the judgment 
•-oughl to be ap)»calecl iiom*' 

2 lit ing leganl lo llu u c ot thf wool ih \ , the v\oid 

would tippiuntU mciuU( iuouc\ iiu* the [uoptiU m i(‘-pcct of vvhicli 
tiu \lum oj <juc>lioii atiMs uiUst be i»iopntv tn aiid4tun to or other than 
llu. sul)j<H mattii 4a tiu (li'-patc 

li m a prop4» ed appeal iheie ;i > i 1 iiiii oi tj 4 tion raises! ic'^pevting 
jaoiKit) oliKi than the subjea mattir, ^vb d tai vmII app!\ <n) If there 
IS in\ohcd m tlic ipptal a daiin oi quotum respecting piopcrtv of an 
imouni ot \ le i<>t linn Ks 20, (XK) tn aJdi » m i >r (ifrr than the 
subject maitti of the dispute sub cl (b) will ajqiu II tin value of such 
iahti pr4»]>cri\ in\4)hc4l is lts-» thm Ks 200tK>^ , '-ub d *b) 4. innot appl> 

\ urn i}X ibi pioieiiv telMs lo the \a!ue at the dale of the 4iecite or oido* 

3 buu cUtiso ih) vsoui<l al o <q>pl\ where llu iluin itself is incapable 
ui inoru} vaiiMtion c <f , ei cineiu but iht piopcris lo whrh it relates 

a xahe ol Ks 20, (HK)/ or alnne, 

*1 he following smi lias bceii 1 el 1 to tome uiitki this head — 

A suit for a di'claration the dermlam wjn not pregnant at the time of her 

husbands death and that her allcGcd pcjsthumons chud was not the son of her 
Inisband ' 


4 I’nliKo tlie i rt of 110 of llu Cl’ I oi’c, Mib-cl (b) ot 

An l.W (1) of iht t oM-tUiition IS lo !•<. 1 C id uukiicmlcnih of sub clause 
ot tlio Art, Ml that subvl {In ’vill be sUishul it the judiimwit of the 
High Couit imhicciK uimiUcs a question itsjKMmg pioiKitj the \alue 
OT hot less than Ks Jt>,{XX), «.vtn if ihc \ahii ot the sitfqc«.l nwitei m dispute 
in the Court ot fi^st iiistamc was less than that and ilso that m view of 


18 Atshu V Kmdwt \ Wfi All 181 

19 Ptiku V PaimbH, A 1948 PC ST 

20 ChHtafmai s PaKHam<ii A 19Si5 1|4<] HH J 

21 V. hokanlal (1968) SC |CA UXio/bb. d 23 9<!»1 

22 Smmirt y. Dmtka (1917) 44 C«1 U9 

23. C'entfAl Talleui v Dwarlui A AH 

24 tidMfkfi V. Sl^kkat, A. Bom 541 

25. kmm Smth v. Kamkumm A 19M 377 

1. AworatNif A v. KtimA, A. MW 
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conflict between s. 110 of the C. V. Code and Art IW (1) {b) of the 
Constitution, Uic laltci must prevail. I'his means Uiat a cerliflcate tinder 
art 133 can now be claimed under any one or more of the three para^f^ 
markini (o), (b) and (c), principally or in the alternative and it is not 
neccssaiy lo satisf)- the requirements of pani. (b) as an alternative to the 
restriction 'the amount or \aluc of Uic subject matter. .twenty thousand 
rupees'.*-* 

^involves directly or indirectly’. 

Jt is not cn.s) to ^ve clear-cut answer to the question wlicther any 
ciaini or question to jiroi»erty is <lire<.tly or indiicctly involvixl in a suit, 
tliough it is ubr tolls that the connection between the decree or order and the 
property must nut be too remote.' 

t,A) in the following cases, U has been held that such u question w'as 
involved — 

(t) A decree for mand.iiory injunction for demuliliun of property of 
the spccilied value, though the si.it it.self was valued at a nominal sum.* 

(«) A deciee involving cunstriiction of a deal of gift or validity of 
an award lespectmg property of the specihed value, though the value of the 
subject-matter of the .suit in wdiich the decree was passed was a lesser sura.* 

(iit) A petition for amcmiment of a deircc tinder s. 152, C. R Code, 
is not a continuation of the suit hut is an indi'iienilcnt proceedings.'" The 
present clause v.ouui be satistioi, for the ]iur>«ist's of ajipial from an order 
passed on such petition, if the value of the d&rcc which is sought to be 
amended exceeds the specitied amount.’' 

(Bj In the following cases, on the other hand, it has been held that 
Mt> such claim or quc.stiun was involved - 

(I'J A decree refusing to set aside an award of a lower value, though, 
had tlie award been .set aside, plaintiff could h.ive piocceded with a suit 
for damages for breach of coiiLracl'v.iiueil at the above si>ecihcd sum.** 

(iij A decree refusing a right of iiiigatioii of agriculluial lands, where 
the injury resulting iiom such iciusal is less lluri the spccilied value, even 
tbougii the value of the piojicrtv it.stil may exceed that sum." 

(Hi) An order a.s to the luii.u) oi a jitr.'on umlcr hec. 0.i of tlie Lunac,v 
Act even though the j/i(t]/etts oi the peivori cuiicerned was woith more 
than the specined sum." 

(iif) A suit for decbiation .!•> to status, e.g., trusteeship*' oi adoption.'* 

(z>} Jn a suit foi partition, it is the v.ilue of the share ilaimed by the 
plaintitf, and not the vaiue of the aiiire joint propcity, that determines the 
right of appeal under sub-clause (a) as well as (fi).’*-'* 

(vij In a suit for redeniptioii, the mere f.ict that if Uie loan is not 

2-e. Lalmitu v. Lakskmikaata, (1961; 30 Pat 1274 (J2iil) ; Cf. Chmpamani v. 

Yunttt, A. 1961 Pat 177i bimanji v. Jivtant, A. 1952 Kutefa 29. 

7. Vdoyehand v. Guidat, A. 1925 P.C 159. 
a. Amat V. Shod, (1904) 31 Cal. 3U3 (P.C.). 

9. Sri Kdhan v. Ktahmirao, (1913) 25 AU. 445. 

lOl Gokm/ Raj v. AggaTwal Chamlm of Commerce, (1953) &CJI. 730 (75€). 

IL kudta V. Mitlunfay, A 1967 AO. 2^ (3i). 

12. Vdoyehand ▼. Gwtd^, (1925) 52 LA. 207. 

13. Appeda V. Rmtappa, A. 191$ Mad. 632. 

14. Rnknuad v. Ramf^an, A. 1950 All. 242. 

15. Lahkmm v. Rn^mar. ,1966 Ajmer 15^ 

16. Shepdnthibai v. Jomrdhan, A 1944 P.C 68, 

17. Vdtdmttmemd v. Mamkym, A 1951 Mad. 72$ 
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repaid hy the lime fixed by the decree, the m(jrtgaj<ed properly will be ?old, 
tiocs not raise any question ‘affectinjj the security'.^* 

(i^V) A claim for reinstatement in service is not a claim respecting 
projierty even though there might be a claim for compen*^ation exceeding 
Rs. 20,000/- if the claim for le-insialemeiit \\as dccic1e<l in favour of the 
appellants.'** An appe«!l from an order refusing h) qua^h an order of 
dismissal CdniK)t be brought undei this clans** also on the ground that even 
though Government might reins ale him, it did not follow that he would 
he entitled to recover his pay and allowances.^'' 

Troperty^. 

1. Theic was a conHict of viewv to whether the word ‘property’ 
in cl (b'l relates to ])ro|>eitv (jliier than that whnb i** Ihe sub iert -matter of 
the suit oi it also includes the pioperlc in dispute in the suit 

The Andhta,®* ’Ronihav,' Calcutta/ yagimr.** Ori'^sa/ High Courts 
were of the view that ‘property' in this clause refeis to some claim or 
decision respecting piopeirv additional to or raher ihui the actual subject 
matter in dispute ft refeis to the rfftrt oi the judginmt apite<aled against 
which nia\ be detiimental to a pro[»ettv of the aT»pfllant whuh rnav not be 
roTiipiisetl in the cause of action in tlie suc It the \alue of smh detri- 
menl. iTU*spei.tu. of the \atue of th#* f>r*»peit'» in "nit. which go\erns the 
valuation in tfii') case.-** 

fB) 1'he Allahabad*' and the Ohsm^ *in«l Talna* High Courts in some 
earlier ca'^os have taken the view that wdiih* in snh-cl. fa) il is the ‘value of the 
subject matter’ whith is the etitenon. ^nh d (b) rebtes to a case where 
the \rdtio of the cl dm i« difTuent from the iiiupcttv to which it relates. 
In such (ascs, it i^ the value of the ]iro]H*itv wliich governs the right to 
rqvpeal The lonltovei aiip(\M U) be setMed h\ the Fiurc'^e Court/ in 
^.j\ot’T of the former \icw, in ihe^e wokN — 

'Tncier cl bal what is deri ivc is the mioiini or valie d the subject-matter in 
the of ^irst instance nud '‘shll in disprit’' in apD*-il to ihe Supreme Court: enicx 
cl ^bi il the nn'ount oi vrdue of the properlv re'-pctiru; "^htch a cldim or que tion 
iq invr»hed in the ludKiinnl stMifht to be rppoded fion The wpreeqion ‘property’* 
is not defined in ihe Code but havine recede} to the U "0 of the expulsion 'amount'* it 
would apiWTently include mi^rtv 13 it the pi4>pi ov Te‘'P<‘clin4; which the claim or 
quesOori arf^e-y mnsf be propeiiv in ^ddItI^^n t' << otlu^ than the Mihjfct matter of the 
dispute II in n proi wised ai>jx‘cl ^htre b no r’Tm <t Quistion raided rc’-pecting property 
other than the subject -matter, r! fa'l vol! aoplv i*' tht»e b in\*sh*ed in the appeal 
a claim or question re‘=’pertjnc piopaty «>f an anoinit oi v:i'm< not than Rs 20,00^ 
in addition to or othn than the >ubicct of dic ch pnti* <1 (h) wih apply ** 

Thus, 

’ ^i) In '» "Uil bu tdci'nuiil linui \md b Ti‘*'n d (U buildii ^v; standing 

thereon, app<\d lies undci "ub t' fbi if the \.ihic of die buiUhngs exceeds 
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(hhifidbhai \\ Dovabhai A. 1227 Rom 326 
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Ckittamal v, PmmM. A. M66 1440 (U42). 
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the specifieil amount,-*-* e\cn though the value of the lands forming the 
tenancy be less/ 

(ii) In suit for rent, the amount decreed may be small, but where 
the defendant’s plea that the tenancy had been transferred by him was 
negathed by the decree, the value of the recurring liability of the defendant 
mav be above the appealable value.® 

(iii> In a suit to enforce an annuity, it is the amount of annuity sought 
to ^ recovemi and not the value of the propertj upon which it is charged, 
which gONerns the vaUiation for appeal.® 

On the other hand, — 

If, in a suit hir recovery of money retained by an agent, the specified 
sum is less th«nn Rs. 20.000/-, it cannot be urged that ap{Xjal would lie under 
sub-cl. (b) because there is a claim for taking accounts so that the sum 
ascertained by such accounting may exceed Rs. 20,000/-, for the claim for 
accounting is not in ad%Ution to the prot>crt\ in dispute. 

2. 'IVopertv' is wide enough to include rnonev. 

Scope of Sob«cL (c). 

(i) Wliere the ilccree appiMled from is one of nffinnanco, ik^ appeal 
will lie to the Supreme Couit iinles-. the High Court ceriific'' on two tH>ints - 
fa) that the is a fit one for appeal U> the High Court ; ( b) that the af^pc'al 
involves Si)ri;e substantial tjucstiou of hw. 

(ii) Where the <lecree is not one of affim^ance, the certificate requiitnl 
is one of ‘fitness’. Rut the mere presence of n substantial question law 
is not enough for ^uch certificate: it would be granlH onl\ if the ‘^ubje«.*l 
matter of dispute, though of great public or private impirtance not lap 
able of money valuation 


Judgment or Decree of Affirmance. 

1. Under sub cK. /u) and fft). if the decree of the IT’gh Court K one 
of affinnanee, there is no appeal to the Supieme Court unless the High Court 
also certifies that the apj>e:il irnolves a substantial question of law'. 

2. 'Decree*, in this c<mtext. means the deciee of the apf>ellate Court 
in its entirety an*l not merely that part of the decree which is sou^it to l>e 
challenged in the appe;il l>efore the Supreme C\»urt In <letormining tlie 
character of the decree ‘apjiealed fnmr, it is neces'»ary to lake the rippidlale 
decree as n w’hole and enquire whether it is a decree of affirmance or not 2' 
comparing it with the decree of the trial Court as a whole’* 

3. A deci-'ion i'. said to be ‘affirmed' within the meaning r»f this clause 
when ^itnplv the dccrcv tie, the rrwiU of the suit of the Court below) is 
affirme^l, it is not necessary that the reasons or {ftounds of derision or the 
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finding must all be affirmed.**-^ In other words, the manner in which the 
affirmance is made or the person at whose instance it is brought about is 
immaterial in the i)resent context,^^ Thus, where the decree of the High 
Court is in favour of several other persons besides the oiiginal plaintiff of 
the suit, the decree cannot be said to lit one of affirmance.^® 

4. A judgintmt is affirmed when the decree is neither reversed nor 
modified.*^ 

5. Rut if the de* ree is i.*aried, Ihoiigli only as to amount, it is not an 

affirmance thereof,^® wliether •-uch variation lakCsS place on appeal or on 
cross -objection 'riuis, if a plaintiff’s money claim is <lecreed in part bv 

the trial Court and the appellate Court decreed it as to a larger part but 
still not fully, the aj>iKd1ate Court’s decite is not one of affirmance, even 
though the appellate decree was still in the plaintiff’s favour. 

6^^ If the ajuH^llate decision does not affirm the decree of the trial 
Court ’'in its eiuiicly, it is a ca'^e of "variation’ P/r ilie purf»oses of this 
Article; it is immaterial whethei the ^aiiation is made in favour of the 
a])pellant or the respondent,**' or whether the variation made is minor or 
niajor/”^ — to a small extent or otherwise, eg,, vaiiatirai as to interest.*" 

7. Rut costs are treated as extraneous to the subject-matter of the .suit 
and a variation in the matter of co*-!** does not make the decree of the 
appellate ('ouit a decree of variance** 

Variation in parL 

I nlil the Supreme Court detf'i(»n in Raiaraw v Fadhnkrishmyya^^'^ 
Iheic wa^ a v. ide diver geme nf of»iiiiott in die clitfeien! High Courts a5> to 
what wovdd liajiikMi it the decirion of the knver Court is partly affirmed and 
p.irtv tevti-^et! Iw the High C'ouit The iliiTeient views nuv be state<^l 
follows; 

I. If theie h i*- bicn 4i variation of a Portion of the decree, hut the 
variation is in ta\oui of the aptellnU,— 

A (>?u' vievs \'<is that the a|pt‘llant is entitled of right (ic, even 
though theie is laj sul»slan*ia] out'-tiou ot law involved), to appeal to the 
Suprtme C'onii against tlx* nnler jor'ion of the decree in res[K?ct of which 
the desrte of the lower Court has been aiioiood h\ the High Court. 

B 'Hic other vuv was lint in etch a cim*. tl'Cie is no appeal a.s of 
right, ic, unless sou'e sulwtanlial question of law is involvevi, ag^lin^t the 
afjirmod poitiou*' 


3. ToASudug V Kf2sfuranK ll^H> 30 I A 25 Ml 109 iPC). 

4 Kanak Sundi i \ Ram Lakhan \ Itm Pat 325 

5 Mahadrv \, SVrrt/ary o* Stotf (Pt321 S4 AU 39*’^ 

6. Kay hi Bat v Brojt*ftdra, A. 1953 Pat 380 

7. Union of Indta v Kanaka\a, A 1^57 Puuj H7 H7F). 

k Anmpuinabai v Rufaao, <1924) 51 I A. 311h A 19<.5 P.C. 60 
9. Abdur Sufftad v Ayaska, A. 1918 Oudh 76 
0 Rafaram v. Rudkakrhknavya, A 

1. Dy, Cammu, Hatdoi v. Rowkriskfta, A. 5m1. . - ^ 

2. Kanak Sunder v. Ram hakkon. A. 15^^ Pat. «»»» v Kankhya, 

k. 1957 Puni, ll7j Pwnfndu v (19W) 54 C WJ4. 5M 

3. Patth Kunwar v. Dufbiiai, A. All. 

Bom. 164; St^ba Rao v. CMhmayM, A 1968 Mjrf. 

ffaraiari A. 1954 Cal. 6l«; Ranukamfra v. Oan/mt*, A. Nag. U9} lokam- 
Zfoyaml V, SRarama. A. 1^ AP> 20; Bard^ v. A. 

19S2^UHun 134; Karndmatlummal v. Lagnatka, A. 1959 Mjw. 112. 
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II, If the decree of the lower Court has been varied in part to the 
frejutlke of the appellant, — 

A. One view** was that the appellant is entitled as of right, to appeal 
to the Supreme Court, botli on the varied and the affirmed iwrttons.**-* 

B. The other view was that in such a case, the appellant is entitled to 
appeal as of right only in respect of the varied portion, but not in respect 
of the affirmed portion.** 

In Rctjaram v. Radfiakrishnavya,** the Supreme Court has settled the 
al ove controversy, by preferring the view in (A) as above under both heads. 
The following propositions have been la^d down by the Supreme Court in this 
context — 

( i) If the decision of the appellate Court, taken as a whale. Ins made 
any varaition in the decree of the trial Court taken as a 'tt^tnle, except as 
to post-decree matters such as costs or post-decree interest, it is not a decree 
of affirmance 

(in It is immaterial w'hether the variation is in favour of the ai)pe11ant 
or against him 

It would follow, according to the Supreme Court decision,*® that where 
there has been a variation in part, it is immaterial whether the variation is 
in favour of the appellant or against him; in either case, he is entitled to a 
certificate to appeal and attack the affirmed portion which is adverse to him, 
withouut diowing, further, that his proposed appeal involves some substantial 
question of law, 

^Affirms** 

1. The expression ‘affirms the decision of the Court below’ implies 
that the HighCourt has dealt fttdicially with the decision of the Court below 
and upheld it.® 

2. Thus, the following are not an affirmance of the <lctision of the 
Court below, within the meaning of .^rt 133d 1 : 

An order rejecting the atlniission of an appeal, holding th.U the High 
Court has no furisdictian to entertain the api)eal,® or that it is barred liy 
limitation.® 

3. On the other hand, it has been held that there is ilccree of 
affirmance — 

fo) Where the appeal is dismissed ff»r failure to furnish security for 
costs.® 

{h) An order dismissing an appeal /or default* 

Whether the variation most be on a sohttantial queition. 

(A I If the decree of the Court below 1® v'aried on any ground other 
than there is a devree of variance Juul not of affirmance, eg., 

WTiere the High Court has disallow’cd* or reduced* the claim for pre- 

2<. Cangadkaro v. Subranmiltt, A. 1946 Mad, 539 (RB.) j Abdnr Samad v. Aisha, 
A 1948 Oudh 76 (P.B.). 

25 Ranram v Radhakridmayya A 1961 SC. 1796. 

. 1. UUM V, Harikar, A 1941 AH 66 (F.B,>. 

2. AbM Majid v. Dattoo, A 1946 Naff. 3OT. 

3. fhOabekand y. Kudilal, A. i9S3 M3. 149. 

4 Ptfrnendti v. Katud, (1948) 2 Cal. 202. 

5. MedSiieo y. Secy, at ^ate, A. 19^ AO. 812. 

6. Cme»kv„MidAna. A im m.m. 

7. R^mm V. Ra^tdktHihmya. A 1961 S.C. 1795 (18M). 

8. W»S^dy.9aiM^,A,im^m, 
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decree interest^ or varied Uic quantum of damages’® or substituted a mort- 
gage decree by a money decree,” or passed the decree in favour of several 
persons other than the original plaintiffs of the suit.** 

(B) (>n the other hand, it has been held”-’^ tliat there is a decree of 
variance only ■where there is a variation in the M*b.ftantive relief in respect 
of tlie whole or part of a parly’s claim. Thus, there is no variance where 
the deciee of tlie Court below’ is affirmed with — 

(i) Variation as to costs.’ 

(ii) Variation by consent of both parties or withdrawal by appellanl.’ 

(iii) Variation in the period of grace for the payment of the mortgage 
amount.” 

(iv) Incidental or consequential variation of the decree, in order to 
clarify what was implicit in the judgnjent of the Court below, e.g., insertion 
of a cla<pse fixing tlie time within which the structures were to be removeii 
b) the defendant, as directed by the judgment,” removing clerical eiror in 
tlic decree,” to bring it in accordance with tlie judgment.” 

(v) Variation of the manner of working out the details in atcordance 
with the Iciiiia of <i prcliminarv dcnec for pailition without making any 
change in the rights of the partic'' as deckireii bv that deciee.'’ 

i)ecision*. 

iJecisiun in this conte.xt the deiisioii of the suit .ind not the 

judgment or the reasons given theiefor.''' 

^ourt immediately brtow’. 

1. It is now ■'Oltled ” that a Single Judge, whether exercising powers 
under the Original ot the Apjiellate Side, i-> a ‘Court iimnediately below’ the 
Division Bench, heaiing apjKal fioni it,’'’-”'® fur, the expression Court im- 
mediately below’ does not mean ‘a Court «.uboi(linate •o’.”’,” 

While a ‘court subordinate to' the High Court means a loiiit suh'cet 
to the suiieruitenilcnce of the High Court, a ‘Court immediately below’ i-- he 
coutt fiom which the appeal has l>eeii tiled.” 


What is a question of law. 


1. ‘Jyaw’ in thi.i context mean-, the genera! law att<I not merel} statute 
law.®*-*’ A question of law is to U disliiiguidus! Iruni a question of ‘fact’. 
I’ut questions of law and of fact are sometimes diiticult to di'-ent^ngle,’ and 
we may proiierly ap[iieciale what is a question of kiw fc>r the piesent purpo'C, 
only with refeienvc to illusuatunis. 


10 , 

11 . 

12 . 

13. 

14. 

15. 

16. 

17. 

18. 
1ft 
20 . 
21 , 

22-25. 

1. 


ft lagtoo V. Hatihat, A, 1041 All 66 (F.B.> 

.0. V. WaroirfmAa, 1950 Mad 124. 

Homcshtear v. Kameshu'ar, A 1933 !*aL 202. 

Kasht But V. BrujetulTu, A. 1563 Bat .380. 

Moot Ckanit v. Biiimani, A. 1956 All. 680. 

Basirum v Ram Rut an, A. 1927 P.C. 117. 

CfflfclW V. A'etwaw. A. 1957 iSit. 7. 

pTobitentIra v. Berkampote Btmk, tl963) 57 C.WN. 933 {94i). 
HirdhuT^ V Fatrkckand. A. 19W M3. 145 tJ5<». 

Kanak Sunttar v. Rum Lakhun, k, 1%7 1’St. 

LadH Prasad v. Karmul S.C. 1279 (I2W-7). 

Durta Ptasad v Bamras A. 19® 

NuiarUfU (iavindufu/u, 15 12 67], 

Ramgopdl v. Slumsk^tm, (1803) 19 AA. S28. 

iV«^ V. Skulm, (1918) 45 lA 183. 
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2. Thus, the following questions have been held to be questions of law: 

(o) The pro^ legat effect of a proved fact’ c.g., tlic applicability of 
s. liS of tlie limitation Act ujwn proved or admitted facts or whether a 
property is secular or debottar;^ or whether the defentlaut had accepted a 
mortgage deed, to which he was not a party, as a binding obligation upon 
himself;' or wdietlier the tenancy was permanent;^ whether there had been 
a dedication to the public or a piesumption of lost grant could be raised." . 

But not factual inferences from other facts.*’-' 

(b) \\hether any e\idcnce has been offered on the one side or the other.® 

(c) Misdirection on a ixMiit of law in dealing with the e\idaicc, e.g., as 

to onus of proof.® , 

{d) The nature of the plaintiff’s title.® 

tr) The constritciion of a document"’ of title, but not of historical 
documents which are not instnimaits of title or ihrect fouudatiuu of rights.” 

if) The legal inference from .i documcnl,'* e. g. whetlicr fioni an 
entr} m a Wajib-ul ar.£ an infcience ot a sovereign right by the Government 
can be drawn.’® 

(</) The adtni<iibility of ani, piece ol e\idcin.e,’ piuvided it is such 
as to materially affect the finding.” 

(h) Whether tlieie is oi is not evideiKC to support .i tinding.'® 

{i) A question of law an»cs where .i Court aitnes at a decision on 
a question of hut b\ consideimg malciud whuli is, wlioJl) or in part, 
ii relevant to the inquiry or bases its decision paiil) on toUjecUues, suiinises 
or suspicion.’® 

(/) Whethet a document was lahdly presented toi registiation ” 

(k) The inteipretation of sUtutoiv jiruvixions and tlie .sioi>o and effect 
tlicreof ever tliough in coming to the londusion leitain ]»rclmiinai> facts 
must be found.’® 

Instances of questions of fact. 

The following have l<een held to be questions of fact and not of /<nc': 

fi) W’hetlier a fact ha> been [.loved when evuteme for and against 
has been proper!) received."’' 

(ir) Whether a statutory presumption has been rebutted.’® 

(ni) The effect to be given to a document is a quc-tion of fait, where 

2. Deskmukh v. Kothari. (1961) 6 DL.R (S.C ) 73 (/7>. 

3. Midnapm Zewindary v l/fMchatan, A. 1923 F.C. 187, 

4. Dfumna Mai v. Mottfagor. (1927) 54 I. A 178. 

5. LakihmidhttT v. Rtmgulal, 1 1949; 76 1 A. 271. 

6. Meenakshi Mills v. Commr. of I. T., A. 1957 S.t 49 (58). 

7. Sorat v. Kkagendranatk, A. 19^ S.C. 2Si. 

8 Jogesk V. Emdad, A 1%2 P.C. 28. 

9. Seaetary oj State v. Kushm, A. 1945 P.C. 165. 

10. taieh Ckmd v. Kishtn, (1912) 39 I.A. 247. 

11. Durga Singh v. Tkolu, A. 1964 S.C'361: (1963) 2 S.C.R. 701 j ChunM v. 

Century Spmmnt Ci,, A. 1962 1314. 

12. Ckoudhuri v. Ktshore, (1919) 46 I A 197. 

13. Rajmdra v. Sukhi. A. 1957 SC. 287 (2M). 

14 BibtuOHai V. Ramendra. (1916) 51 C.W.N. 96 (107) (P,C.). 

15. Httrenita v, JfarUlasi, (1914) 41 lA. 110. 

16. DktrafM v. Cknmr. af L T., K 19S5 S.C 271 *m) . 

17 /amlntY.Na«iab.27 AB.49P,C. 

18. Aatoeiated Cement Ca. v. Workn^, A. 1960 S.C. 56 (62). 

19. Wedi Medmmmei v. Mekmmad, A. 1930 P£. 91. 
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tl>ere is no question as to the construcliun thereof.^* Here, a distinction 
has been made as between docunieTits of title and other documentary evidence. 
If the deed is the very foundation of the suit, a mistake as to its meaning 
has been held to involve a question of law/^ but not so if it is a mere piece 
of evidence,^ 

It follows that a mistaken inference from a document is* a finding of 
fact, if there is no mis<.'oiislruction of the do<um«it/^ 

(iv) Wlicther an endowment is piuate or public,'^* there being no 
question of miscon''t ruction of a document involved.*^ 

(v) Whether the proiwrlies in dispute are joint family properties or 
v\hethcr there has been a paitition iheieoi,"^ or wliether they were left 
undtvuicd at the partition.^* 

(zri) Whether iheic was a suHicienl nucleus of joint family property, 
for acqiiiung new properties In tlie managei ot a joint Hindu family.* 

A contioxeisy relating to oidinaix it<*ins m the laking of accounts 
betwot^n a pnncipal and an agent.- Hut qiie>lion^ of principle relating to 
accounts would be enteilaincd as qutMions of law/ 

fmi} A finding as to whethei a traii-atuui Aa^ binoinw^ '* a hndmg 
wJietlier a ileity wa.^* a family ca ihduated lo the pui»lu and whether 

jiropcitie*' given lo die tleitv coriNtitiiled a religion*' endowment of a public 
naiure.^^ 

{ix) Whether ain'-uhTalion nientiomd in a deed was actually paid.^ 

(.r) Wiiethei a liansacPon is vitiated hv undue influeiKc or fraud/ 

lar/) Whethei thcie wa*' gooil faitii/ 

{XV) Wliethei, in a particuhtr cah-e, a rea-'Onabh oiq#oitumtj of showing 
<ause vMtliin the mwiing (»f Ait iHl (2i has been given is, ordinarily, 
a ijuestion of fact * Hut C 4 i‘'es are uinccivahle v^lieic the question of fact 
would he iiuxtiuabl) mixed up with Hh naiure and <.ontcnt of the consti- 
tutional gi’fiianlee,® 

Instances of mixed questions of fad and law* 

Theic aie leilain questions wheto tlie is'-ue raist'* a <|uesliou of law 
to he delennined from ceitam facts being proved 'riic-e aie mixed questions 
of fact ami law. in such casc>, the Supreme Couil mav interfere with the 
comlitsion aiiived at b> the Court or IriUvUial heUiw hut not the finding 
of fact mi whiih ilu v<»<k1usvou is bas<»P lii'^tances ot such questions 
aie - 

(a) VVlieilm a cu^loni lias been estabhdied 

20 Shahebrao \ faiuantiao (1933) 60 I A 231 

21 Amvuddi v Sfakkan, A. 1930 RC 8&. ^ ^ . 

22. MidnapUT Zemtfidaii v Umarhajiin, A. I^<i3 PL. 187; of State v 

Rameswaram, (191-1) 01 lA. 163. 

23. Narayan w Gopal A, 1960 SC 100. 

24. Ramchandra v Gunpati A. 1953 Nag 249. 

25 Det’ida^ v. Shrishoiloppa, A, 1961 S.C 1277 

1. Girimalhppa v. Yelhppa&tmda, A, S.C 906 (W). 

. .. * ..V.. nc. K7 

»<.\ 25. 

T, (1956) S.C A. 1139 

u 1989 SC. 906 m). 

A, 1963 S,C. 1279 (22m- 
S.C 1146; (1964) 1 S,CR. 1. 

968S.C3K a2«), _ 

r, (1956) &CH. 691 (m) : A. 1957 S.C 49. 


iS. J\amfWT V. rt* 

3. Raghnalha v. Nagappa, A. 194^ 

4. Meenakshi Mills v. Ctwiwr. of i. 

5. Misrdal v Sur;/. A. 1950 P.C. 28. 

6. Citimallappa v. Yettappatyu^a. ^ 

7. Ladli Prasad v. Kamal Distilliny, 
41 Ihmer v. Ladte Vktaria, K l9fe 
ft State «f Mysore v. Cfcaftfemi. A. 1 

10, Mt 0 Utkshi MiUe v. Cammr, of t. 
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The existence or prevalence of a custom is a question of fact (i,e., the 
Sliding as to the tliin|^ that are actually done in pursuance of the alleged 
cusfom); but the hnding whetlier Uie facts proved satisfy the requirements 
of laiv in order to establish a valid custom, is a question of law.^’ In other 
words, it is a question of law whetho’ a custom is to be recognised or not; 
but the facts* upon which the question is to be decided cannot be a matter 
of appeal beyond the first appellate Court.** 

(./>) W'hetlier, in an industrial employment, the payment of ‘Puja 
bonus’ every year may be inferred as an implied term of the employment.” 

(f) Whether a transaction is an adventure in tlie nature of a ‘trade,’” 
within the meaning of s. 2 (4) of the Income-Tax Act, 

(d) Whether there has been a change-over of soverdgnty.** 

(e) Whether on the facts found a transaction is a mortgage by deposit 
of title-deeds.** 

A ‘ndisteiitial question of law*. 

1. It is not a mere question of law but a substanibl question of law 
that is required for the purpose of the certificate in case of a decree of 
affirmance. In order to be ‘sub.stanlial’ it must be such that there may be 
some doubt or difference of oi>inion,**u or there is room for difference of 
opinion. Thus, if Uie law is well-settled by a Court of Ai>p^l or by 
an overwhelming con.Hnsus of judicial ojiiiiiun, the mere application of it 
to a particular set of facts <locs not constitute a substantial question of 
law.‘^ 

2. The word ‘substantial’ does not, however, imply that the question 
of law must be of interest to the public in general or to any person other 
than the parties to the litigation. ''' It means a substantial question of law 
between the parties to the litigation.** 

3. A question of law is substantial if the decision turns one way or 
the other on the particular view taken of the law, e.g , whether a judgment 
would operate as res judicata in a case, — lliuugh tlic decision may lie un- 
important to otliers.**-** 

4. Where there is divergence of oinnion amongst the High Courts, 
the fact that the rulings of the High Court from which appeal to Supreme 
Court is sought, are uniform or that there is no dirwl decision of that 
High Court, does not prevent the question from being a substantial question 
of law, within Uie meaning of Art. 133.®"-** On the other hand, if there 
is no divergence of opinion amongst the High Courts on a jHiint of law, the 
mere fact tliat there is no decision of the local High Court on the point 
would not make it a substantial question of law.®® 

11. JPalaniaPpa v. Devasikemony, (1917} 44 I. A. 147. 

12. Ltdahmidhar v. RoagtM. A. 1950 P^C 55 ($9). 

13. Itpakani v. Ispahani Employees' Uruon, A. 1959 S.C. 1147. 

14. VenkatasiPcmi v. Commr. of 1. T., A. 1969 S.C 359 {394) ; Saref v. Commr. of 
I. r„ A. 1969 S.C. 1252 [J2S€). 

15. State of Saufcshtra v. Abdulla. A. 1963- $.C. 445 

16. K. J. Nathan v. Mamlh}, A. 1965 SjC. 430 (436). 

16e. Ckandtd v. Century Sptnnmf C 0 ., A. 1962 S.C. 1314 (J3I8). 

17. State of J. A K. v, Caate A. 1960 S.C. 35& 

18l Eaghunath v. Deputy Commissioner, A. 1927 P.C. 101. 

19. Dutkar v. Ratensey, A. 1949 Nag. 300. '* 

20. Subha Rao v. Veeraju, A. 1951 Mad. 969. 

21. Kanfi A Co. v. Jatashanhar, A. 1996 Fat. 526. 

22. $. N. Cksketlmty v. Bijauat, A 1963 hjmtt 16} NdOathambi v. Md^nmtdh, 
A IMS Mud. SSL 
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5. Nor can it Ue argued that there 5 s no substantial question of law 
since tlic decision is 'obviously right'.®® A question which comes before the 
courts frequently, may be said to be 'subslantiar,®^ 

6. On the other hand,— where the question involved is one of principle 

and the High Court lias decided it for the first time, it is not a sufficient 

reason for refusing the certificate that the High Court is satisfied that their 
decision is correct.*® 

7. And for the same reason, if tlic question does not arise on the 
findings of either Court, no certificate on the present ground can be granted' 
merely beca^use ihe question laiscd affects a large number of people.* 

8. I'he following have been held not to involve 'substantial' questions 
of law — 

(0 The qtiestion of const motion oi a decree ^ 

(fi) Dismissal of appeal for failure to furnish costs,^ 

{it%) The constmetion of a document would not ordinarily involve a substantial 

question bf law® but it has been held to involw s»uch a que lion where the scope for 

difference of opinion is serious and relates to ihe l^al effect of ihe document.'^ 

(ic) Incorrect application of the pr inclines of law»<^ where the principles are 
well-settled. 

(i ) The propriety of the appointment of a Receiver." 

9. On the other hand, the following have been held to involve sub- 
stantial questions ol law — 

(0 Whethei a testamentary’ dispuaition by a Hindu in favour of a female heir 
conferred on her only a limited estate in the absence of evidence that he intended to 
confer on her an absolute interest in the property 

(fi) The interpretation of a statutory rule impoMng a tax liability.** 

(«!/ Wliether a particular income is» an •aRntiiJlural income/ for the purposes of 
income-tax. 

10. On the other hand, — where the question invcdvetl one of prin- 
ciple ainl llie [fight (Vnirt ha.s decidcfl it for the first time, it is not a sufficient 
reason for refu.^iug the certificate that the High Court is bati«fied that their 
decision is c(»rrect.®® 


Certificate as to fitness. 

1 W'hile the certificate under suhrl^. (o') and (/') of Art. 133 (1) 
may he obtained as iff right, if the loiuhtions .‘specified therein are satisfied, 
the certificate niider cl. (c) lies solely at the discretion of the High Court. 
The <|uestiun of * fitness' under cl. k) has no connection with the question 
of a sub'^tantial qiieslioTi of law* being invobed. This jurisdiction is very* 
wide and it is neither possible nor tlesirable to cij'^tallisc the rules relating 
to the liigh C'oUft’s discrei.on in the matter.^’ 


23. Raghunath v. Diputy CofNmi<sionfi. A 1927 P.C 101. 

24. Chhatl v. Municipal Board, A. 1948 All 189. 

25. Public Pro^fcuttfr v. Catalan, A. 1963 Mad. 66. 

1. Sudhir V The King, (19481 3 D.L.R. 

2. fbuias Ararat K v Ocen Mohaffttnad, A. 1944 F.C. 24. 

3. Kaik^km v. C F. Syndicate, A. 1949 131 

4 . Miiktmmad v. Secy, of State, (1914) 36 All. 325, 

5. /kandu V. Wahiduddm, 38 AIL 570 P.C. 

6. SttStry v. Patmkar, A. 1965 Mys, 35. 

7- MctdM Coped v. State of Or^a. ^ 71. 

8. Natkoo Lat v, HHtria Pr^ad, ^ vr ^ 

9. Chettiat v. CovU 

10* MtofsM V. Cswfwr. of L 7., a v m 

11. Vf, fatonmtk v, UnlUd Provintes, A% 1944 (P.C.) 23 (4*4). 
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2. When a certificate under this sub<l, ts granted to one party under 
Art. 133, it is usual"-'* to grant a certificate also to the opposite party, under 
the present clau.se, though the oppr>site party ivS not entitled as of right to 
app^ under cl. (a) or (b) or Art. 133 (I).'** But it cannot be laid down 
as a general pro^^osition.'* 

.3. The pccuniarj' value of the subject-matter is no consideration for 
the certificate under the present clause. I'his clau.se is intended to meet 
specml cases, where the point in dispute cannot be measured in money, but 
is still one of great pmblic or pni*Qte imporiance.^^ Thus, the fact that the 
decision in the case would aflFect the interests of a large number of people 

and the controversy must arise agatn^ makes the case a fit one for appeal 

to the Supreme Coiirt.^^-" A question \\hich does not affect a large numlK*r 
of persons cannot be said to be one of great public importance.*® 

4. Even the existence of a tlivcrgence of c)pinion amongst the High 
Courts is not, by itself, a sufficient gnaind for a ceirificate under sub cl. 
{<) where the question in\olve<l is not one of general public or private 
importance.*'-®* But if the decision of the question is likely to affect 
numerous cases, that may be a rcitson for holding that the question is a 
matter of great public importance,*' 

5. A question of public importance may be one of fact.** 

6. Once the certificate has been granted by the High Court, the 

conditions of the sub-cl. (c) having Iveen satisfied, it cannot be contended 
that the decree is non-appelable, ha\ing In^en passed on consent 

7. The following are instances where certificates of fitness have bwn 
granterl on the groun<l of ‘public importance' of the ejuestion involved : 

(i) Dispute rej:arding: religious rites and ceremonies.^'' caste and family rights^' 
(it) A matter relating to -omc ceremony of wide public impoibnce^ 

(«f) The right of a cotnmunitv to. take out a religious procession along ihr 
highway. 

fir) Sijch matters a^ the reduction ol the rapilal of c(»mi>aniesi 
(r) The true nature of an order or decree ba^cd on an agi cement lietween parties 
and whether contempt of Court is (ctmmiited by violation of such consent order or 
decree.- there being difference of judicial opinion on the point " 

(i/i) Order of discipHnary action against a Iee»il pi adit inner. ♦ 


li. Suffbayamma v. Venkavya, A Mad. 876 

13 Oivalwr SuRar Co, v. State, A. M B. 210, 

14 Subbavyamma v. Venirayya, A 1954 Mad. 876. 

15. Etamma v. Veer barton, Al 1957 My^ 24 (2(iK 

16. Banata^i v Ka^hi Krishna, (1901) 2,3 All. 227 fP.C ). 

17. Cf Jagannath v United Pformres, A. 1944 (P.C.) 23 (?i), 

18. Abduf Raham<ifn v. Raghbir, A 1961 Punj. 313. 

19. KaUash v. Union of India, A, 1959 All 685 ( 686). 

20. Batata Engineering Co v. Custodian, A. 1961 Punj. 412. 

21. Gul^ V. Manpkoal A. 1953 Raj. 48 

22. Barada v. Sutendra, A. 1953 AsRam 21. 

23* Laebm^n v Bihar Coet„ A 1952 Pat. 386. 

24. R. S. AT. Co. V. S. S. Tea Co., A. 1956 Assam Ij Cotan IJme Syndicate v* 
t. r. Cdmmr,, A. 1964 Raj. 277. 

248. Bansi Lai v. Rafkumar, (1967) SC, |C.A lOlW^d. 6-2^1. 

25. Btmarasi v. Kashi KtUhna, (190!) 23 All. 227 <P.C.>. 

1. JRadkdkri^mf v. Sufarninatk, (1921) 44 Mad. 2M (PC.). 

2. Mansur Mamm, A 10S& P.C 36. _ 

3. B. B. IdtM By. v. TH. Paina:K 1952 Pat 23 (25). ^ 

4. A V. kith Camt of ABoMadf A Alt 167* 
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ivU) Dismtsaal of an application under Art. 226 challenging an order under the 
Minimum ^ages Act, involving interpretation of that Actj» or rating the question of 
validity of an Act.* 

{viti) Whether the omission by a candidate himself to keep accounts as required 
by s. 77 of the Representation of the People Act constitutes a ‘corrupt pfactice\’ 

8. Thotigh sub-cl. (c) primarily concerns cases where the claim or 
dispute caniKit be valued in money, it <loes not follow that this sub-cl. 
cannot be applied to cases where ihe subject-matter may be so valued but 
the value falls below that specifiei! in sub-cls, (a) '(h). The High Court 
lias a discretion in the matter of granting the certificate in Mich cases as 
in other cases, having rogJird lo the general imiKManre of the question 
involved. Thus, - - 

fi) A certificate has been granted in respect of decrees in suits relating 
to immo\abIe [iroporty (of a \aliie lower than the ^f^ecified amount ) — 

ia^ Wlicre the <kH:isiijn invuhe<l the nature of the rights of holders of 
darmilfa or post settlement inam^ of portions of a village un<ler the Madras 
Estates ^ Abolition of C(>nversion inio Rvotwari^i Act, 1948;’* or the cu's- 
lomarv rights of •'UCu‘ssion of daughters in the Punjab.** 

(b) \\hei»* the decision involved a question as to the rule of succession 
to the Molumtship, f»f certain religious emJownient^.*^ 

(?*/') Similarlv. certificate has been granted from t>rders in execution 
proccet lings — 

Where a que-'tloi'. of interpt elation of (). 21. r. 16, C. P. Code’^ was 
involvetl 

fUit where a small amount is ituoKed it is to be considered whether 
the further a | peal he r>ppie- ivelv expensive to llie Opf>o<ite fxirty.^® 

Hut this coiiMderatirai ha> lo^i n»ncli of its importance since the shifting of 
the venue of appeal fruiu Loudon to Xew Delhi. ^ 

10. 'fhe iiue-iioii to be <leici mined iin<ler ‘-ub cl ( c i not the propriety 
of the order agabist whiib the leave is sought, but the importance of the 
question raided.’ Thus - 

Though the certificate may bt‘ /?j anted againM an order of suspension of an Ad^ j^’ate 
from practice ur.drr dir D*ual Practrioncis Act.**' it vrould not be Rianted vdiere the 
leave is sr>ught bv the lawvcr, in whose fa\\>ur the (>rdcr had been made, merely for the 
fiurpose of erttins; certain remark'^ expunred from die judgment.'^ 

11. d'lu* following lri\c’ been held not to Ik* fit cases for certificate 
under this clause: 

it) The question whithci a deed constitutes a mortpaee by cnndirional .sale or 
an out and out sale is nut one of genera! public importance 4nre the question has to be 
determined Ufion the facts and nrcijmstaucc-* of each particular case.^^ 


5. .Whim V. B L Ntw. ^ m? 227 {7?^)- (1957) S.CR. 359. 

6. Indo Dx'i i v* <»* Rtvnvti, \. 1%7 AIL 116. 

7. Kishav V. Ghavur, A 1<W All tW \d//) 

6 Vdovchand Gazd^fr. 52 I, A. 2(t7. 

ft R. Sf iV. CV> V 5f 5? Tea Cn.. A, 1956 Assam 1 

0. Phookhand .. Bodri(>m<od. A. 1963 Rah 51 

1. State af ^fadras v. A 1956 SC 91. 

2. SaUg Ram w Maya A. 1965 SC 2^. 

5. Pirt%inatk v, Bh^hanattf, A, 1956 

4. /iitMa/kishaTf v. CaKon Co. A 1955 S.t. 3/5 (3S2). 

5. Shmkari v. KUkha. A, 1947 tak 307 (F.B ). 
i6, Harkishan v, Mahan, A* 1960 Pun}. 1^. 

7, Kutaor v, Kuiiu^f. A. 

8. A leader v. High Court oj AUaktd^ad. A. 19217 All. 167. 

Ift Barada v, Sufer^tti, A, iSM Asamn 21, 

ac.t^--3e 
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(jr) Wtietber the pleading amounted to an admission or no$.^ 

(i«) Where the question involved is purely one of fact, e.g,, viiieiher the PeiitioneT 
Ui’as given reasonable opportunity to show cause at the stages in a proceeding for 
disciplinary action, as required by Art. 311 (2).^^ 

12. ‘Private importance’ meaji'^ importance to both parties to the litiga- 
tion and not merely to one of them.**-*® 

A. The following are instances of certificate having been granted on 
the gn>inul of private importance, to appeal against — 

(a) A decree in a suit for declaration of title of the plaintiffs (superior landlords 
of Nandaun Japr) to some trees standing on the land of the defendants (inferior 
landlords) because it affected the rights of the superior and inferior landlords in Nadaun 
Jagir.*^ 

(fr) A decree in a similar suit which involved the question whether the disputed 
lands had lost their wA/aw rharacier.^^ 

(c) A decree in a suit for assessment of lent which raised the question whether 
the ptresompfion of lost grant could bo applied in the circumstances of the case.^ 

id) A decree setting aside an award being without junsdiclion on the ground 
that ijjie contract in dispute was void owing to contravention of ^ 6 of the Bombay 
Sreuritie* Contract Act, 1925.® 

B. On the other hand-- 

Any observation made in an order directing a retrial without deciding any issue, 
cannot be regarded a!> a question of law of public or private imjiorlance.* 

13. The initial woids* ‘juiltpiient' decree or final older* ;dso govern 
sub- cl. (c). Hence, it cannot be said that leave can be granted under snb- 
cl. (c), even (hough the order is not a ‘final' one.® I’nder Art. 136. hovtever, 
the Supreme Court itself may grant s{*ccial lente to ai»i>cal e\en VNhere the 
order is not final. 

14. The Higli Cotirt has no jiiri.sdiction to grant cerlificirie under this 
danse to interveners. The latter should move the Supreme Court, if fhev 
want to appeal.* 

Separate application required fenr leave to appeal 

1. A separate applicalion i> n*qinied for a terlificatc for a]>peal. The 
prayer cannot l>e ?na<ie in the alternative in an a])plicalion for review 
judgment 

2 The Allahabad®' Higli Court has ruled that an application under 
Art 133, for lefne to appeal, will J\til unless it specifies the fwrticular sub- 
clause of cl. M) untier which the certificate is asked for. 

Whether application to appeal in forma paoperis maintainable. 

The Allahabad High Court has he]*! that an application invler O. 44, 
r. 1. C 11 Cr><le is not maintainable in a application field umler Art. 133 
of the Constitution, inasmuch as a Couit hearing an application umler Art. 133 
cannot l>e said to l^e an ApiDcllate Court. 

20. Dibakar v BimoL A. 1951 Cal. 409. 

21. Ramgopal v, Gopikushna, A 1957 M.P 226 Iw also Sfafe ot Mysore v. 

Chablani, A. 1968 S.C 325 

22. Muihvala v Appajiah, I.L.R. flSSl) Mys 423 

23. /. r. A G, Ifts Co V. Rq] Mai A. 1956 Punj 228. 

24. Cl Ramdtr v. Sukkl A. 1957 SC 287 (2m. 

25. Barhfmam v. Vtshwanaih, A, 1957 S.C. 34. 

1. Manohar v, Ckatuchmdra, A. 1956 S.C 228. 

2 . Ju$al Kbhare v. fimfmusii, (1956) SCA. 499. ^ 

3. Itthanand ^ Bom v. State o1 V. P.. A 1961 S.C. 794 (W), 

4. Siptfjif V. MiAapatTn. (191391 SC. jC.A. 2064/^ A 
SA BtiimdH V. }ms$ IM, K 19S2 V.K 1. 

9. Dt. T. rg*ir, A. 19B9 All S72 (F.B.). 

10 . 
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Lii^itetioii. . 

1. Limitation for an application for a certiticate uiKler any of tbe 
clauses of Alt. 133 is fiO days from the <late of the decree appealed from, 
under Art. 132 of the Limitation Art, iy(>3.’‘ 

2. S. 12 is applicable to the computation of the foregoing period of 
limitation.’^ 


Form of certificate.-- See under Art. 134 (1> (c), poH. 


Certificate not conclusive as to right to afipeaL 

1. When a certificate has been granted b\ tlie High Court under 
Article 133, the Supreme Court would not be precluded fioin entertaining a 
preliminary objection that appeal does not lie undci Dial Aiticle.’*' In other 
words. It IS open to the fcupieme Court to see whctlier the case fulhh the 
requirements of the Article, and to refuse to entertain tlie appeal if it does 
not lie fimdei the Article m spile of the terlihcate,” e.g , if u hnds tlut {i) 
the order appealed fiom is not a judgment, decice or final order,'* or (n) 
the suit out of which the ai>peal arises has abatt-d. ’ 

2. Of cour.se, under Art. 130 (icc post), the Supreme Court may 
entertain an api>eal by special lease even when the certihtaie granted by 
the High Court is defeitivc, but exceptional grounds must exist lor the 
granting of suih >(>ecial lease.” 

3. On the other lu.nd, it is ojien to an ai»i)ell.int to support w certificate 
on gioutuls other tlian tliose on which it has aitually been given and the 
bupiemc t'ouit ssould eiitcrUm the ..pi>cal it the appellant succeeds in 
e'tahlishiiig such alteriMl'se grounds'” 


Appeal from order under Art. 226. 

it is obsious ili.it a ceitihvale undci Art. 1.13 vl) (.t / would be available 
toi apj)e.il agam''i an onki under Art. 22f>- 

When .1 question ot public iniiKirtaiKe is uisolve-l, r</. a question of 
Mitciprcl.iiioii ot s.didit} ot aii Act 

CL (2) : Constitutional ground. 

Though the light to appeal uiuiei Art. 133 (Ij is nut founded on the 
cxistemccit anj question ol consliiuiioiial intcipiciation, ” nes erllielcss, 
the append li.is bc'Cii enteiUniicd b> the Siipieme Court, the apj-elLuit ssould 
be at libei-ty to attack Uic juiiguiait .iKu on liic giound dial some consU- 
tutional cjiiestion lu'. been ssioiigl) ilc.ided.* 


Scope of appeal under Art. 133, 

1. Though a certihcal.' Ksucsl by die High Com t is a pre-condition 
to an apjieal under Ait. 13.>. oiue the ccititicate is held to be good, the 
conditions if any. with which the certificate nus be hedged in, A, mi 
Circumscribe the Jsiipiemc Court in coiuideniig d»e correctm .s ot Ih 


11 . 

12 . 

13 

14 . 

15 . 

16. 
17 - 18 , 

1». 

2a 


\kuntlal V, Capr. A. 19 te Cal. <530 
Raihavamma v. CftemAamma. A .l^rt 
Manohttr v, Charuchandta. A 19ar» ..m 

rM.Ti«.rv A i, 

Suk>.c.miwu 
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•decision aj^led against, fmn eveiy standpoint, whether on questions of 
iaw or of fact.**-^* 

Z In tlie exercise of this Jurisdiction, the Suprejne Court would not 
interine with hiidings of fact, un/os it it, shown to be wholly unsupported 
by evidence;" or it is t>asett partly on a inis- reading of the evidence and 
partly on the non-advertence to important material evidence bearing on the 
question and the probabilities of the case.' 

<3. The Supreme Court would not, ordinarily, *-■* interfere with tltc 
coftcvrrcnt findings of fact of the two Courts below, the reason being that 
when facts have been fairly tried by two Courts and tlie same conclusion 
has bera reached by boUi, it is not in the public interest that the fact should 
be again examined by the ultimate Court of Appeal.*-’ 

4. On tlie other hand, — 

(i) fhe al>ove rule of non-interference would pot extend to mixed 
questions of fact and law, e.g., vvheiher a trantaciioni on the facts found, 
constitutes a mortgage by deposit of title-deeds;'*' tlie construction of a 
lease and utfcreHtc drawn from the fact that the pennaneut nature of the 
tenancy liad remained unquestioned for a Aorj long period.' 

OO^ The practice of non-iutei ference in a case of concunenl liiidings 
of fact "is not a cast-iron rule and there may occur cases of such an unusual 
nature as will constrain the Hoard to dqiari trom the practice”.'* 

Thus, if tliere has beciva mtscurtiagc oj justice or the violation of 
some principles of law of proceduie, tlie Ituird might interfere with con- 
current findings of fact.'b 

5. ‘Miscarriage of justice' in this context means- - 

(,«; Such a departure fpni the rules which fienneate ail judicial ]no 
cedure as to make tliat which liapjictied not a jxojjci u-c ol the vvords 
'judicnal piocedurc' at all,*'-” or, a vioialiun of the principles of natural 
justice.* 

(fr) Where there has been a suKstantval faiKirc of justice, te. where 
the finding is not supixnled b\ anj evak-nce twi the record."' 

tc) Where the finding is so pei verse that it shocks tlie con.science.* 
finding of one ol the C'oarts is so based on an cironcous 
ppixjsition of law- tliat if that proixjsition be corrected, the finding of fact 
disappears. In short, the rule would not aj'plv if underlying the tindmgs 
of fact there ^are questions of law', on which the fimlings [ircK't'eded and cm 
which the Courts misdirected themselves,* sucii as the adtnissibilify of 
material evidence or the construction of a document." 

21-24. Ratkavamma v. Chenekamma, A 1964 S.C. 136 [142). 

3&. D. C\ Wotks V. State of Saurasktra, A. 1957 S.C 264 (2S9). 

1. Calholicos v. Paulo Avita, A. 19S9 S.C. 31 {49). 

2. Naroyanv. Copal, A. 1960 S C. lOOj Hktnka v. Charm Sin|A, A. 1959 S.C. 960 

{964): f>wir V. Lodge Victoria, A. 1963 S.C. 1144. 

3. Kaghavamma v. Chenekamma, A. 19W 136 {142). 

4. Tiojm A Co. v. Nagappa, A. 19KJ S.C. 298, 

5. Jhcarka v. JUdekand. A. 1965 S.C. iSAff {ISSl). 

6. Nathan v. Marutki, A. 1965 S.C. 430 {431). 

7. Isioar Copal v. Pratapmal, A. 1961 ^C. 214. 

7a.B»h(^tt V, Ramendra, (1«6) 51 C.WJ^. 96 (147) (P.C,); Sriniteas V. 

Makaht, (1961) ScCJ. 261. 

7b. Rani v. Khagendra, (1904) 31 Cal. 871 (P.C.), 

8. Titakdhari v. Keskopmad, A. 1«25 PC: 122. 

9. JKaxAavMWMW v, Chenekamma, A. 1964 SX:. 136 (143). 

10. Trom dt Ca. r. Natappa, A 1963 SjC 298. 

11. ye nhpm ^m ^5wAari, (1881) 3 Mad. PjC.; Tilakdhari v. Kdfkopratad, 
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On the other handj miscarriage of justice does not include*— 

(fl) Objections as to weight of evidence, or the appreciation of any 
piece of evidence,^-*® having no question as to admissHtUity of evidence. 

(f>) Again, conc^ent findings of fact wouJd not be disturbed on the 
ground that inadhiissible evi<Ience was receive^l, if the findings cannot on 
any reasonable view be said to be based upon the inadmissible evidence.*^ 

(c ) Nor does it detract from the vk.eiglit of concurrent findings of fact 
that the Courts have come to the same conclusion upon diffvreni considera- 
tions.'® 

6. In case of divergent findings <jn a question of fact, on the otlier 
hand, the Court of second or fanid appeal would ordinaril) attach great 
weight to the iindiiig of the Judge of first instance who sees and hears 
the witness aixl ia in a position to assess their credibility from his own 
obser\ation.’® It is true that a Judge of first instance can never be 
treiited.^is infallible in dclei mining on v.liidi side the truth lies and like 
other tribunal he may g<; wnjug on questions of fact, but on such matters 
if the e\idence as a whole can reasonably be regauled as justifying the 
conclusion arrived at, the appeal Couit should not lightly interfere with 
that judgment.'" If, Iiovvcmt, the finding of the Court of first instance 
is not ha^ed on the impression luartc by tlie witness in the vs itness-box, 
but on inferences and assumptions founded on a variety of facts and cir- 
cumstances, d'v. rglit of the Appellate Court to review that inferential pro- 
cess lannoi be denie<J.^^* 

7. In case of divergent views on the evidence, the Supreme Court 
may allow the api>cllant to place the entire eviilence in support of his 
contentions.^® 


Interference with discretionary orders. 

The Supreme Court will not, in an ap[>eal under thi.s Article, interfere 
with llie exorcise of discretion by the High Court, where it cannot be held 
that the discreluni was improperly cxciciscd.^^ 


Appeal from decision under Art. 226. 

L The reluctance of ihe Supreme Court to interfere with a finding 
of fact ainved at by a Tubunal incrca.'-es vviien it conics before the 
Supreme Court through a procee<ling uiulcr Art, 220"’ or 227.-' 

But in cXLCpliifiial ca‘*es. the Supreme Court may exmiine tlie finding 
of fact, c.g--- 

Where llie finding i»ias affects the status of a person holding a high 
public office in the discharge of his duties.-' 

2, Court would, however, quash the deci.'^itm of the High Court 

where it eris in law, c.g,- - 

111 holding that a person was a ‘working journalist’ under the Working 
Journalists Industrial Ifispulcs Act, 


12*13. 7'hahir JHanhar v. Thokur Vman, (1886) 14 I A. 7. 

14. Ke^Uipatx \ Atmihriskm. (1SK19) 41 <.,V\ N. 6b tl\C ». 

15 Nilmani v. Knti, (1893) 20 (^1 817 ,,,, 

16. Bank af Mh v. Cktnoy. A. P>* 

17. MadhM v. OfftcM A, 19^KC 

18. Asiatic N. CV \ 

19. Union ot India v. Shtte BanXf A. 1966 

21. D. C-. Works v. SMe of .Wosfc/ra A. 1967 ^ (2«^. 

22. AFSMTCv. S9tywntt«^ Transt>«f!f> A. 19® 1^ A rr V‘ ano/fiai 

23. ftfiWMifirftwf S*pto^$ Jvttvsps^s v. (19W) S,C. IC~A. 202/w.. 
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Pr*ctice mad Procedure. 

In such appeal, Uic Court will not permit a irarty to raise a pdint which 
was not raised before the High Court.** 

2. The Supreme Court beir^ a Court of final resort, questions which 
require investigation are not allowed to be raised for the first time before 

questions of that** which ate required to be proved by evidence; or 
mixed questions of fact and law.* 

3. Nor will the Supreme Court allow the ap|)ellant to charge his 
case/ or to make a new case.* 

4. But where, though rJie pleading was somewhat vague, the point was 
fully argued bcfoie il»e High Court and all the niateiials were before the 
Supreme Court, the i)oint was allowed to Ik: taken.* 

CL (3) : Single Judge decision. 

No a|>pcal hes to the Supreme Court under Art. 133 from the decision 
of a Single Judge, even (hough he is competent to grant a ccrtiticatc for 
appeal to the Supreme Court nruiei Art. 132(1 >, where a constitutional 
question is invohe<l* 

134. (1^ An appeal shall fie to the Supreme Court from any judg* 
ment, final order or sentence in a crimii^ pro 

Aj^llaie jun-dicuon ceedidg of a High Court in the territory of India 

of Supreme Court m ^ 

regard to criminal " Court— . . * 

matters, (a) has on appeal reversed an order or 

acquittal of an accused person and 
sentenced him to death; or 

{bj has withdrawn for trial before itself any case frnn any court 
subordinate to ifs authority and has in such trial convicted 
the accused person cusd sentenced him to death; or 
{ L j certifies that the case is a* fit one for appeal to the Siqrreme 
Court: 


Provided that an appeal under tidr-clause (c) shall lie sdbject to such 
provisions as may be made in that behalf under danse (1) of article 145 
and to such conditions as the High Court may establish or require. 

(2) Parfiament may by law confer on the Supreme Court any 
fnrti^ powers to entertain and hear appeals from any judgment, find 
order or sentence in a criminal proceeding of a High Court in the ter- 
ritory of India subject to such coadittbns and fimitations as may be 
specified in such law. 

Art. 134: Criminal Appeals. -Apait fiom ap{x.‘al )>y .si>ecial Ivave 
under Art. 136, appeal will lie uti<ler the present Article to tlie Supreme 
Court from au> judgment, final oidcr or sentence in any crnninal pro- 
ceedings of a High Court, in the following cases: — 

(:) If iJte High Court, on appeal, reverses the ilcctsiun of acquittal of 


24. Skri Bkag»/m v. Rum Ckund, A. 19&5 SC. 1763 (7766). 

25. AthamatbUiwam v. A. 1965 SC. 33H; Amdgamatud Blecitktty 

Cu V, Aimer Mumnpmty, A, 19^ S.C. 227 (23$), 

1. Indmt Mutua MdU v. State of M. P., A. 1965 S.C. 1272 (jm). 

2 Nmtayaa v. Coped, A. 1960 SC, 100. 

3. Deep v. MatmOed, k, 1965 S.C. 139. 

4. Unim of iadfa v. Kaumtmo Cettiery, A. 19e» $C. 125 (222). 

5. UtnfMma Comourekd Amk v. Btmgum Du*, A. 1966 &C. 1142 
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the accused person and sentences him to death. This will be a case of 
second appeal 

(n) If High Court has withdrav^n for trial (s. 526 of the Criminal 
Procedure Code) to itself any case from a suliordinale Court and, after 
trial, sentence<l him to death. 

(iiV) Besides the above ca.scs of sentence of death by the High Court, 
the High Court shall have the power, subject to rules to be framed by the 
Supreme Court, to certify any ciiininal case .'is fit for appeal to the Supreme 
Court. 

Art 134 and s. 476B of the Cn P. C. 

In vievt of Art 372 of fhe Conshtution. llie riglu of ap{>eal if any, 
under s 476n of the ("riniinal Procedure Cotie, must yield to the restricle^l 
right of apfieal under Art. J34.** 

CL (1): UudgmenP. 

It rnejuis any <U*ois5<iii whuli lenninate^ a iiiminal piocee»ling }>ending 
before the High CoutI, atul exHiide- an inierlot utor) order." 

'Final order’. 

1. An order t.anijot be a ‘final order’ unless it, of oun force, binds or 
affects the rights of Ihc jK^rtie*?.* 

2. In a ['t<K'ee<Iing, the following ate final order- 

la) An c»rder on » bail petition® 

(/*) \n order of lernand, for hearing on the n'eril« after dPpo^sing 
of a question of law.'^' 

t c) \n Older for »etrnl, alter settiiiir ndde tl)e order of anjuittal 

id) An Older af cemg the applirndon of tin* ac« u^ed for th»* piodnclion 
of a d<H.’unu‘nt by the ('lovenpoent, rejecting the claim of ‘pri\ilege* of the 
(‘Invernment.’* 

3 On the <»ther hand, die billow *nq have been held to be 'final 
orders,- 

t'trder diiectir»g the filing r»f a v(»in]»l uiii, decirhng tint there i*^ a prinia 
fade case for uujunv info an <ittcjice 

4. Tlu' ptinciple i- that a Hidtpi^ent o: ordtT mat be final for one 
puqxise and irUcrlot uU.ri foi anoihei. It may als(^ be lined a- O) one ixirt 
and iulciK^uton as o» t*art. Tt r av be tiinl although it directs 

inquiries oi is m.ule on in intedoiiUoix applirili»>n fU reserves leave to 
applyd’ 

Criminal proceeding. 

1. A criiniinl pionveding in dudes ,ill pTnceetling*^ wliich are capable 
c>f being instituted under d»r nubuarv ctiininal l.o\ (»f tlie lantl.'®-“’' as dis- 
linguishetl fiom n ibtar\ law '' Ihil it is not vonfined h\ piocee<liiigs under 
the Cr. I\ ^ If is .» pKuc^eding wliiHi, it uoiied tn its o<»nclusion, mav 
result in the roTn}<li(*u of the j»t”son charged viud in «i e of some 

fiunishmeiit, such deatfi, unpris<»nmenf, tine, oi kirfeiture vU property 


6, Sheriff V. (Lvindan, A, 1951 Mad lOtiO 

7, Cf Hvti Ram v Emp.. A 1939 FC 43 

a State of V. P, V Sujm Stnfih, A l^vt SC 1«97 H.W omit lui 

9. Sowra Ram v State. A. 1961 Cal. 1^9 H9a91 2 ML.J. 541. 

10. thifga Pratntd v. State of V. P.v A, 1960 All. 730 

IL Dit^ V. State, A. 1962 Cal. 417 (contrary view in Afrwos v. Bimal A. 1962 

Cal 113, not prefmWe) c/- 

12. Mohm Lot v. State of Gum<tt. A. SC 733. 
li-M. Ma«d$ V. K. £, ( 1944 ) 

2t S, K Ctipta y. Sen, A. 1989 Cid, m {m. 
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and also proceedings such as those contained in the Cr. P. C., for prevention 
of breach of peace and the like.** 

2. Though the Supreme Court has entertained an appeal from a con- 
viction for contempt, on a certificate under Art. 134 (1) (c) ,*•-** in Narayan 
V. Jsfmiarf* it has bew obsen'ed that “proceedings for contempt of Court, 
and for exercise of disciplinary jurisdiction against lawyers or other pro- 
fessionals, such as Chartered Accountants, may not fall within the classi- 
fication of proceedings. — ci^'il or criminal”.** It would follow from this 
tiiat no certificate can be granted under Art. 134 (1) (c) from an order by 
the High Court in such a proceeding. 

3. Of course, a proceeding for ‘civil contempt’ is a cinl proceed- 
ing.* *,** 

CL (l)(a): <Aoquittid*. 

This word does not mean that the trial miixt have enderl in a complete 
acquittal. The sub-clause would also apply where the trial Court acquitted 
the accused of tlie offence chargetl s. 302, I. P. C.) but convicted 

him of a minor offence fsay. s. 304 I. T’. C.) otlier than that for which 
the accused was tried; am! the High Court, on .appeal, rea'erses the acquittal 
and cimvicts the accused of the major offence (i.c., s. 302).^ 

CL (l)(b). 

This clause provides for appeal against an order of conviction sentencing 
tlie accused to death, which has been jxisseti by a High Court after withdraw- 
ing a case from a subordinate Court 

Besides the rases dealt with in .sub-clauses (n) and fb) of cl. CH of 
Art. 134, appeal does not lie as of right against any or<ler of conviction ma(le 
by the High Court.* Tn other cases, appeal will lie only if a certificate i- 
granted under sub-cl. tcl. 

CL (l)(c): ConditsMu fw exercise of power under Art. 134 (l)(c). 

1. The condition,-, jire-rvHiui-ite' for the exercise of the discretionary 
power to grant a certificate iimicr art. 134 (11 (cl cannot be pns'isely 
fonnulatcti but it sliouhl be cxerciswl sparingly and not to convert the 
Supreme Court into an ordinarv court (d criminal appeal.* 1'hc certificate 
must show on the face of it that the rliscreiion cf)nferre<l was invoked an<l 
exerciser! * 

2. The reasfjns for the order must be apjKtrenl on the face of the order 
itself 'O that the Sfiprcine Court may be in a (wisition to kriow^ that the High 
Court has applied its mind to the matter and also to know exactly what the 
High Court’s difficuUv U and what ques*’ons of law' of out.standing difficiillv 
or importance the High Court feels the Supreme Court ought to settle.*-* 

In other words, while giving leave, the High Court must first detennine 
the issue of law which in its opinion is needtri to fie settled bv the Supreme 
Court and such question must be rlearly set rnit In its order.* 

3. Tf the ca.se as decided bv the High Court d«x’s not involve any 
such qu€.stion, the High Court cannql, as a matter of course, certify that 

22. Nttraymi v A. 1965 S.C. 1818 {1921). 

tS^2i. Cf ^rainmdm v. fyoti ffarain, A. 1956 S.C. 6ft (47), 

75. B. B. light Ry. v, Z>t. B<m4. A 1952 Pat, 23 (25). 

1. Tarachmd v. State of MaharashtTa, A. 19M 139 (222). 

2. MeAOmb v. Sufte of Maharashtra. (1965) S.C. ICt A. 120/64, d. lO-d-^l; 
Bt5u V. State of V. P.. A. 1965 SS. 1467. 

3. Afar Sptgh v. State of V. P.. (1955) S.C.R. 238. 

4. Btiadin v Mate of u. P^ A. iSm &C 181i Smier MHgk v. StMe of V. P., 

A. 1966 fi.C. 411 (4m, SkUhshtar v. State of W. B„ A. 1968 14$ (14». 

5. TMma V. State' of MtAamhfra, (1969) S.C i C A. Wm A $6^|i 
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the case is fit for api)eal to the Supreme Court.® Ha case does not involve 
any such question of law ui i)rinciple,^ then hoA\ever difficult the question 
\o£ fact^ may be, that Vi'ottid not lustif) the grant a cerlihcate, l>ecause 
if the High (\>ur( had aii> <iouht atK>ul the faUs, ihc fjcnclit of doubt mu**! 
g(> to the accti.sed.'*,'* 

In order to grant a certificate, the appeal must in\ol\(‘ something more 
than a question of apprechuion of e\idence'^ 

4. It is a condition for the exruise of the di < retion under Art. 
133(1) (i) that the case must iinoKc .i question of genetal public iryipor- 
tance. This test need ;fn/ he apixlicd ti> a inminal <ase under Art 134 
(1) <c) But no oeitiliLali under Art 131(1) (c) ran be issued unlc^^s 
there is some etror of a fend«imental tlMiatltn and v, liere tlie only question 
in\^>l\ed i- one of fait® In exeiM-e of dll'- diM retion, ihe High Court 
should not also overlook th<‘ f.ut thil theu i*- ,i tnrlher leniedv bv ^^a^ of 
spiVial l^'Mve fioni the Supreme (\aMt luau j ait I Vi Hiere the lertifiiat*^ 
i-* refused b} the Higli Coiiit.® 

(A) When the certificate of fitness should not he granted. 

,^1. A leitificate under \ii 13 1 < 1 t u ) cannot he granted under <^uch 
circunisu^n* es as vvould coinett the Supreme Conrt into onhnar> Court 
of aiqKMl "-** Thus, 

(n't A ceiti^i nndci thi'. <lauM‘ diould ne'er l)e gruitcdi where the 
only or n»ain question »n\ohed c is f,ne of fa< h however strong the feelings 
of the High Couit luav he tint the hndings ot fait require a reconsideration 
If ihtrc I- .inv donht in the mind'* of the Judge** about die fa<t<, (heir 
dutv IS to icquit Thev louvut an»l then is-^ue a certific de be«\tu^e 

thev lannot i lahc up duM minds ahnut the facts'*^’ 

Heine, a I'ldficate (ttfih !/e gomted in dn. fotlovVing crisC'^ — 

(i) Where the* question i> merelv on»' of '^ulltctmiv »»r rredibilitv of vitncsbe^ or 
reliabilitv of the evidence s|x»< mIIv vchtn there are confurrent find*n^ of fact'* or 
where thete ha-> been an rr or iii piwidiiie in the admwsjon of iTpro,>er evidence 
wiQiout which the same conclusion ought pioiicrh have been arrived at 

(/i) On the men tjround that there vas dtlav in deiivering the judgment o he 
Court and that it rnichi have led to the ic ult that some 4 1 the pv>>ints urged by compel 
were lost Mght of ui delneimg iudgments o 

(ni) Where the Hig’* Court d rects ibc hlo.i, a u»mpl?mt, dcridme that there 
is a pnma facie case for 'nquirv into an i^fiem-e ^ 

2. The gram ol icriifuatc un Ici Nit tl) tt) S'* not a matter 
of course but the jnivcti lus to ho ixotiisoii aften tunsidtnng what difficult 
question^ ot kaw or pmuifdo’* were involve*! in lh»* case which shciukl 
require furlliet c'onsnlerafion of die S*iprnuo Coint Theiefore, ordi 
naril) , in a ca*»e which doc's not iiuoKo i svih>,tanli il tjnc'-lion c>f law or 
principle in the ab^niura jinlgmeni die Hieh CNnirt would not be iustified 
in granting a cotnheate un<iei thi'- Clau>< * 


V ffaTw v"Wa/< «; r P A l'«5 SC !«? II SCA 296 

7 Katamh v 'itutf H P (1‘Vi2,Tlt 2 (. C 2«6 (2S7i: (1953) SCR. 543. 

i Haripttda v State at H B (1966) R W® 

a Sw » '•««? SCR 552 

k V. ))vrf<wlwrf SWft A 1951 

. Kyd. 7h Ktti, Prasad v ■Si*'/- 4^. 

i M Singh V. State. (1952) A.L I. 5«v A m AH. 991 
4 . Aehift V. State at W B , «« i*9.i 

A Mptm Iti V Slai€ af A SC 733 ifSg). 

tk Saitm V. S(«re of (/ P., (1968) n SCA 296. 

b.c.i,‘«-39 
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The foUowiitg have been held not to involve such questions of law or 

pmcrp/e— 

(tf Where the High Court decided that at proceedings under s. 115, Cr, P. C, 
the pretiminary order should bo passed immediately on receipt of the appiicHtion and 
that ii there is any delay on the part ot the Magistrate in making such an order, siucfa 
delay on the part of the Court shimild not affect the rights of third parlies 

(if) Wfiere there has been a mere irregularity in the procedure which may be cured 
under s. 537, Cr. P. 

tifi) Where the only point at issue is the propriety of the grant or refusal ot 
adjournment 

Ur) Wliere a Magistrate took cognisance of a case on a police report of a Ukelihood 
of a breach of the peace.'® 

(v) Where a judgment of acquittal has been confirmed hy the High Court.'® 

(fi) 'If in any paiticular State there is only the Judicial Commissioner as the 
appellate authority, and if the confirmation ol senteiw of death has to be made by him, 

(he procedure laid down must be followed The fact that there is not a Bench of 
two Judges as in the High Courts to deal with death «ientcnces is not an adequate 
ground for adverting the Supreme Court into an ordinary' court of appeal and 
confirmation in such matter’*.-® 

f rif) Where a third Judge has agreed with the decision of one of the two diffeting 
Judges, but has omitted to give hii view on any jjarticular point of difference 

When a criminal appeal 4s bronqht before the Hi^h Court, the High 
Court has to be satisfied that it raises an arguable (»r suf>stantial question; 
if it is so satisfieil, the appeal should be admitteil . if, on the other liand. 
the High Court is satisfierl that there is no substance in Ihe appeal and that 
the view taken by he trial Cotirt is substantially correci, it can sutnmarils* 
dismiss the appeal Tt is necessar\^ to empliasUe that the suinnwrv dis- 
missal of the apjical does not mean that before summaiily dismissinc the 
appeal, the Higih Court has not applies! its mind to all the points raised bv 
the appellant Therefore, the Hit^h C'^urt is not rijrht in g^iantincf certi- 
ficate to the appellant under Art \M (n of the Constitution of India 
on the ground that his appeal shouW not have been summaiilv dismissed 
by another Division Bench of the said High Court 

(B) Where the certificete may be granted 

1. The certificate should be granted only where there has been an 
infringement of the essential principles of justice** or there is a matter of 
great public or private iinprjrtance : in short, the certificate would not be 
granteil unless there are exceptional ami special circu^mstaners,^ The 
reason is that Art. 134 intends that except in cases coming under els. (a)-(h) 
the High Courts in tlie rcsj>ectj\e States should ordinaril) be the final courts 
of appeal in criminal matters.** Thus, the following (piefitions of law, inter 
alia, have been held to be fit for a certificate under Art IM ( 1> fc), in view 
of their importance^ 

(f) Whether an Appellate Gnirt, at the time of hearing an appeal under % 41lAr 
Cr. P. C , is entitled to go into the validitj^ or otherwise of the order granting leave 
to appeal hy the trial Ju^e.** 

17. PubSc Pfosicutar v, Gopdan, A. 1963 MadL 67. 

16. Ragkitbatn v. Uxman, A. 1961 Pit 437. 

19. State af Ofissa v. MtncMm, A. 19G31 Orissa 160 (5.B.). 

20. Kdamati v. Stm of H. P. (19S84) 2 CC 286: (1963) SJOK 543, 

21. ernaemim v, SiHi of W. A. 1998 SC, 169R . 

22. suikmm V. ftnfe of W. bJa. 1996 143 {14$h Nor $ktk % Sidf of 

23. In Ii Vda, A. 1961 
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(») paint that the Magistrate decided under s. 145, Cr, P. C. the question 

of poaaession with reference to title, if such question was not raised before the High 
C ourt in revision.** 

(ni) Examination of the accused in disregard of provisions of s. 342 of the 
C>. P. Code, to the utter prejudice of the defence.*’ 

(iV) Whefher the High Court has a power to review or alter its judgment in a 
cnwnal appeal, after Uie judgment has been recorded and a writ in terms thereof has 
bc«i issued 

(t‘) Interpretation of the word ‘ofiker’ in the Prevention of Corruption Act.* 

(ft) Whether a person accused of an offence committed in a district which there- 
after became Pakistan, could he tried of that utience in India after hi-* migration to this 
autnlry * 

2. The follovving has liecn hcUl to iniolvc a question of great private 
iiupoi taaK'c: 

Suspension of Advocates troni practice oi like disciplinary action against 
diein, bec'ause Iheio aie ca^ei> of great piivate uniK>rtance concerning tne 
future caicer of the Advocates.* 

3. Ill the absence of a nialtei of outstanding nnprnlance oi of grave 
injustice, lilt* mere existence ol bubstaiitial questions ot law md suffcient 
lu wanant a ce*^' < ite under Ait 134 (1) trj 

The question may iinic :>tich gtmial impouarue if, owing to a conthcl 
ol jiaiiual opinion, il icquircs an auihoiitatue du ition liom the liigliest 
1 1 » III m the laii<l/ < tj , 

ia) What wert tin u ro' ents of an otieiice under s I. P C.^ 

{(n ihc piuiiei (onnotation oi die woid officer in the Indian Penal Code* 

sd I Whethei a convict ion v^as void t»n the ground of the Magistiatc being dis- 
qual’Utd under s. O P t ^ 

4 < hi the othti hand, m the absence ot a substantial question of law 

01 pinKi]>le niM^hed in nn atiinomg judguicnt, tiic Higi^ touit w(juld t 
be jusiihc<l in gr inlnig a uihlua’e, loi, it the High CouiL iiad no dot bt 
aN)ut the guilt ot llu accu-ed and coniimud tlie oidei ol convicuon, thcic 
was nothing lor a iuitlier apjwl to the bupreinc Court ^ 

5. In excicioc oi the po\ci uniiei Art KM (1) the High Court 
lia^ to curisidci llie Vase of evuh ol tne chcu^ul indiv niuall} and should 
not giant die cerlPuate in ic'ipcxt ol all the anu^tfl wlicre onlj> the ra^e of 
sonic ot them waiiaiPs the* i'>suc of a cciuhcatc 


Appeal from or<ier of acquittaL 

\\h<n, on appeal, the High Court sf'ts aside at* order of conviction and 
at quits the accusctl, the Stale is entitled to appls toi a ccriihccte under 
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Jagdhatn v. AmMa, \ 1951 Pat 305 _ , _ , - 

Atm V indtatt Vmon, lo tutl T 115, Ranjka v A 1952 HP 5, 

SttUf oj Boml'ty iiropjfy A, 1951 Bom 49 
Atotdero v. State af Aimer, A. 1967 S.C 13 
CetUtal Bank at India \ Jtamnarain, A 1965 SC 36 
K<dt Prasad v State, A 1952 AH. 630 (*32) „ , . // 

Pnbttc PraseftUar v Gopalan, A. 1953 Mad ti6 (tfSi , 
of India, A. 1956 Pwnj. I (,4>. Xawakanta \ State, A. 19S< Orissa 10 (12. 
tioma V. Stau , A. 1966 M.B. 20 

Baian v. State af U P., A 1957 SC. ^0. 

JCmwatMT V. Slate nf Axam, A. IWl Awam 14, 

Steniat Sinik v. State aj U.P.. -HI. 

Atm Bbtth V. Sttda of v. P-. A. 1^ SC. 487. . 


P.. A. 1964 SC. 487. . 
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All. 134 {!) {(.). Sudt *m app/icafioJi cannot he jejeiicd wcoinpetent 
but inuit be de«.i<J«i on Uie nienit.“ 

When to «jiply; 

L ndci the Rules ol the Allahabad High Court,’- an .ipphe.dJon for a 
teiuhcate ot litucss undei 134 (1^ must be made cithei bcfoie 
or at the tune of deli\ei> of tlie judgment. 

9 

111 the ab^eaue ot €Ui> 5>uch lule,- though ihcie is no limitation pre- 
fi>cnbcd lot an apiihtaUon tor ttilihcatc undei a\it 133 (1) (cj or aiL 
134 l^<.;,~au apj>hi.aliun would not l>e eiiieiUmcd atki au iiioidinate 

dela^r which is unexplained^’ 

Scope of hearinit for certificate. 

1 In an airplicalion loi verlitKalc untki this ihc High Cuuil 

i>o!ei\ ^oncoineO wiili the question wludici, on ihe judgment ot the High 

Cuuit, aiu question oi liw or principle *iiis<.s li tauinot itas-^css the 
e\Klerice, conic to Ub own comiusioii ditii»cnt titan dial ol the lirst Court, 
and then gram lca\e to aj>i)eal tai the gn mid that Ine hndings were not 
jU^tihc<i b\ the c\nleiKe on iccoid A ccttihtalc cannot he giaiitcd ineiclv 
Dccaube the Court winch heais the aiip’Kaluui takes a dilicunt \icv\ ot the 
factii iroin the Louu which huiid tin 011 ^ 1134 ) .ippcal It must be shown 
tliat there was a taiiuic ol justice bv Tea on ol the i' i->applKaUon 01 
oln^^sloo to coii'^uiu all} esl ibh^htd iileoi liw (»i iialin il jus’ue.*' 

2 Where one l>i\i''ion licricii has dismissed ui qqn il tin*;thcr Ihvision 
Uctuli, tlcaliiig with an application uiiUci Art lot t ij u ), uinriot cSunmnc 
the gKiunds ol api»e4tl as it sitting in appeal o\ci tlu ilcci lon ot the other 
Division Ikmh ^ I he vtititn. ite v in bt uMtitidonh it dare aic co»nple\ilics 
ot law \>hHh icquiie an aulliotiu^ii^c inicipiclalion b, tin. c^eprimc Coiiii 
and liOt on inert quutsiioiis ot taa 

Procedure reiatiiig to certificate. 

1 Points vJucli cic not 1 is^ 1 cMuna; hi he mug of flic ai^iHal 
betore the H’gli CouU iriiit<;t jc laiscvl ni an ipp4 lOf n loi icitificate toi 
leave to appc. 1 l lo ihc >ipicnc Co**! policujjh a icn 1 * lelaUs to 
facts " 

2 Afur t!ie liigU Couii gi.nU-^ i tci itu.tc lot q ia.ai in Ine v'^upicrnc 

Court, the High Court become- yaaon xi i e mnot, thcnattii giant 

a stav ot luillui jiio.ci doigs }l^ emh TC^md\ oi tlit .ippellant in smh 
ca 5 »cs IS lo nh the apped in die Mnc e Courts as ^s jHit^Mblc and 

obtain a btav (#rdcr truni that Co tl 


Disposal of an application under Art. 1^4 (I) (c). 

An appli<aUon !oi ceitificah lor appeal uiuiu ilns piovision should 
be disposed of with die gic^itc^st dcsjmuh * 
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State oi Punjab v Shndt Lai, A. l%fi S c J79, Stah of U P \ Agitmal, 
A I9b6 SC 1135 t oi M P \ Pamakrtshna, A 1964 bC. 20r 
not gfKxt aw il It sa' - an^tfamg to the contrary) 

Bast V Hm A 1056 All 297 i30i) 

Slate w A 19W LP 9 

Ramak&ntka v Staii, A 1957 Onitsa 1<«» 

Stdkeswitr v State of Vt B, A SC 143 (143) 

Jmram \ State, A 1954 Ban. 206 
Hay V. Stole, A. 1953 Onsaa 25W 

Hanehankat v. State oj M F, <196Sj 8 Di R. 130 (Nsfi.). 

B:sm V. State of V. F. A 1964 &C 714. ' ^ 



Art 114 ] shortu <>ONstiruriON or jndta 309 

Form of order in apidication for certificate^ 

L The proper order alJowing an applitation undti Art 134 (1) (c) is 
not that ‘leave to ap]>eal is granttd',*" but that 

“a icrtifirate tio issue that tlie rase is a hi one for auiieal to the Suprmie 
Court” " 

2 In View of the alxivc fJjservjtion ol the Sujircine Court, De^^di J 
o1 ihc Allahaheul High Court * stefti*^ to be j iii •saving lint it ib not 

coirect to ilesuibe an application foi. a ccrtihcilc umbr Ait n2 
nj (U (i ) or IW (1) {/ ) as an aj)]>hi nion fui ‘leave to ai>pear On 
such an appluation, the High ( ouii i’* lutuK lallu! upon to (trbf, whether 
lliC comhtioiis rcleried to in tin Am* Us ixi'^t or not It is loi the ^upieme 
Court to df^ide whether appeal lie* oi not, c\ui tliou^h iht High Court has 
gianle<l a ccrtih<.ale 

Ctrtificate not conclusive. 

1 \ iCitihcil< gi intid iindtr \it lU < 1 » i ) docs not picclude 

llu Isujirtiiu t from dtteiimiung icth^i i t crlihcilc wa-' nghth 

giantti In othci \v(n tiu '^upTuia C<>ui< is not ntif siiJ\ 1 ound to 
Iv ii ni i] pc d on the tiKti‘s incuK Ik u tifpi ii< lu'. bei n grnited 

b\ the 1 hgii ( onit 

2 II i n f c»i u ‘^iipinut t( i 1 i ti^iiKl that the Iligh^ 
t oiul 1? s not pnjp< I t\iu < i fii'" ulion n hi \ft IM 1 ; O ), 
tin '^u|acii < (.oiuiiiitv ( ihn unil»‘i ( tot f\it thi di^t it Hon 

uwl tied th ‘ ont nil hr \tt M(» 11* C<#ii 1 n aj also 

disinis tnc tt>jK tl t I n }> i n t w 1 n ttb !ci*-on to inteilere 

nii'Ur \tl i < 1 ' vu tl ( \iititKit I IN t<p in t ^ n ert niter 

hiuUn\ okIm Inc '^n| ci v t omI n \ d u it >1 1 cc lit tc whtie 
n<i n »swn arc ^WiV i IK Ingh ttmt 


Refusal of application under 134 (1) (c). 

\( 1 Ph 1 tu hog Iht MU* ' * d* i^h C oi i o ai tfi»luation under 
\it 1> u lit It < 1 1 c u ipi I > it "- 11 ] c* I C o in tt)i special 

Ki\et(j ii»p<fit Midci \rt Mti 


Scope of appeal hied under Art. 134 (1) (a)-(b). 

1 llu. t X 1 \5P^ d Uii^ ! s ) < (M • h«Ot hi d stinguishul 

It in it nil It i si (. 1 ( I in » * us^ ^ 

t \ L n It I ul> I s < J . tl < i, I c I 1 i- t f J gh I ’ oti q ic-tioiis 
ot l»il anti o! 1 1 \ while un u iii i ‘ > \ ol ihV ;tu\ i tht High 

tolUt ctltilU'i th it iIk ' I'll IS I t»t t iR Jr I d 

( i ) 1 uitlur du 1 1 ^ '^tu hi 1 1 0 ^ ' tiiu in I I i Jiulg ucnl ol 
Ktpiillil on itvi* d *11^ >n 1 tn a tiu t i jiusooii t * iiu loiicuricnt 
JiiHlnig 

2 As i uMit titiigli dc ''ipi»ic Com, not pprusc the 

iWiktiKi un.let ul J ui i* woidl nut to it oi n coiKhisum is to the 
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guiU of the accused, upon a reappraisai of the evidatce, under sd)-cl, (a).* 
Under Sub-cis. (o)-(^), the Court &ts as a court of appeal on facts, but not 
under sub-ci. (*:).“ 

Scope of an appeal filed under Art. 134 ( 1 ) (c). 

1. {») in an appeal under Art. 134, the Suprettie Court v\ ill not reassess 
evidence and argument on a point of /art which did not prevail with the 
Courts below .•* The Supreme Court would refuse to act as a tljird Court 
of facts, to set aside a concurrent “finding of fact, in the absence of any 
comfeUmg reason,’ or exceptional circuinslances," 

Where the order appealed against is one directing a complaint to 
be made for the prosecution oi the Appellant, the Supreme Court, in appeal, 
wiU not ordinarily do more Uian examine whether the High Court has 
fairly considered a case to reach the conclusion tliat pritm facte there is a 
reasonable prospect of coiniction and that it is expedient in the interest of 
justice to oidet a prosecution.' 

2. On the other hand, -- 

(.ij Though the Supiemc Court would not, usuallj, depart from the 
piaciice of declining to rcas'ic'-' the evidence, it would laise a lienefit of 
doi^t in favour ut the accused, c.g , where the deieiico ol the accused, 
which is a reasonable one, is supjioitcd b,\ two prusciutwn wilne.sse.s.*' 

tu) Where the Courts below found the accused guilty, iclving on an 
admission of the accused which did not, in fact, exist, tlic pioia-r order the 
Supreme Court would make is an order directing a reheating, alter excluding 
the consnleraiion ot the alleged admission.'' 

{lit) The Supreme Court would certainty iuterfcie where there is a 
defect in the judgmeui of the High Couit whnh gfM?s to the root of the 
matter, eg, where one of tlic Judges who sigmd the judgment dies before 
It was delivered, for, ‘piuiiouncenicnl’ or ‘delueij' <>{ the jiulginent in open 
Court is an essential requirement (»f a judgnient undei the Ciinunal 
Procedure Co'le.*" 

. Whe'^e there is sucii an urcgulaiiii in the proceeding as cannot 

be cureil undei s. 537, C. J'. L.*'- * 

l,v‘j Where the t'uiding of ta«.t is not lotiiuirciU, the Supreme Court 
may review tlie e\ideiu.e .<nd see whefhei tiie High C<iuit's assessment was 
correct.'- Put it would not inierfeic with the High (.Court’s finding vvheie 
it finds that the High Court did not cri m •iisagrceing with the trial Court's 
finding.''* 

(vi) Where there lias been a violition of tlic piinciplcs of natural 
juustice, resulting in grave in(ustice.'‘ 
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Shambhoo v Slate of V P.. SC. ICr. A. 1(18/611. 

Aker Raja v. Slato o} Sawaiktra, (1955) 2 S.t.K, 1285 {1301). 

Laekman Singk v. Tke State, A. 1%2 S.C. 167 (isv,. 

Damodtaan v State of T. C„ A. 1933 S.C. 462 {ISO). 

Barsay v. State of Bombay. A. 1961 S.C. 1762 (1779). 

Hatidhs V. State of W. B., A. 1964 S.C 1773 (/776). 

Hate Singk v State of M. B., A 1933 S.C. 468 {471). 

Darshan Smgh v. State of Punjab, (1953) S.C.R 319 {333}. 

^endta v, SWe of V. P., (1964) S.C.R. m 
Magta V. State of Ra/asikm, A. 1956 S.C. 174 
Prem Nath v. Slate of Delhi, A. ISK S.C. 4 '8). 

DastaBr v. State of Atadrae, A. I960 SC. 7S6 {761), 

Natntmdas v. »«/< of W. B„ h 1959 SC. 1118 (mj), 

Tej Norm y. State of V. P., (1964) S.C. ICR. Cr, A. 81/64, d ZS'lOAtl. 
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5« do not follow 

th®> 'tre so unieasonaltle as to amount to miscatriage of 


Questkm of law. 

A. I he following have hccn held to he <(«csti»jns of law, not of fact, 
in relation to cruninal i>r<H ceilings : 

(a) Ihe nature cd the offence dedmible fiom proved facts,*** but not 
the respective ilegrces of guilt of the \aiioiih acniscd.*«b 

. . ^ , '^yj'*** evidenie'®b or whether a particular evidence is 

admissible.** 

frl Whether a charge is \alid undei the law ** 

((f) Alleged severity of .i sentence jFxpl to s 41R, Cr P C.). 

B. '*'«r)n the other hand the follow irit' are in‘t.iricc' of iiuestions of 
fact - 

Whether a confession w is \o1rntat\ or not ’"a 


Interference viith sentence. 

The buprenie Court would not oidinarih interfere with sentence 
unle-'S there is atn illegalifi in it or it in\ol\c» an\ question of principle,** 
or there are sonu utai u.d featuie*' 


Practice and Procedure. 

I'hc Pu])ic*rne Court wr»i'ld not a'lon n iiuestion to he raised for 
the first time, in an .u,M‘d under the piestnt .'\ttjcle, when it is ,a question 
before the Bemdi wl ' granted the cei'iticate*’ Thus. - 

Save in exception.il cases, suth a"' -iibsei|uent legi-l.ition, or questions 
of fundanicnf.ll .tnd general inij)oit.ui''e, the Supreme Coerl would not permit 
the .rppellant to urge jKtints not niiMsl before the High Court nor grant a 
jieftfinn for the puriJOic,** c // . a plea is to invalulitv of sanction under 
s 107. Cr P. C*' 


AlMtcment appeal, by reason of death of accused. — See umler 
.\it IVr, poU 

135. 


Jurisdiction and porvtrs 
of the Federal Court 
under existing law to be 
exercisable by the Supre- 
me Court 


Until Parliament by law otherwise provide^ the Supreme 
Court shall also have jurisdiction and powen 
with respect to any matter to which the provi- 
sions of surticle 133 or article 134 do not apply 
if jurisdiction and powers in relation to that 
matter were exercisable by the Federal Court 
inunediatcly before the commencement of this Constitution under taiy 
exisritig bw. 

W. siafe^^ Afadm T Khadw, RC iCi ^ 150/5<». d «-* ' 6(»I 

16a Dkarmim v. State o/ Punfob. A. 1*157 321 {326) 

16b RtbtU V. Emp 32 CWi^I 945 
17. Amiruddin vt Btnp.. 45 Cal. 557. 

1& Ramfetmm v Emp.. A. H«5 Pat. .^57. 

llta. SdriMM Smpk v. Stale oi Punfob. A 1957 SC 
». Bhttwati SttTM V. State af V. P.. A. IWl S.C 9B8 (930). 

». Oari V. Slate af U, P.. A. 1962 S.C 1573 

21. State d/ Haharashtta v. George. A 1965 SC. m (744). 

22. JRdaMtbiaer v. State af Assam, 

23. Norayemiat v. State af W. B,. A. ISflSC , 

2*. Mefttaatf Sorem v State of U. WM f C. ^ (*30). 

», Cjfft t. State of V, P.. A. 1«3 $.C. 1573 (ISSO), 
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Sccifie of ArL 13S. 

1. Arts. L^3 and 134. l>eing prospective in their operation, aflfect only 
stilts and proceetling.s instituted after the ct>innienccnieiit of the Constitution. 
Suits and proceedings instituted hefi>re the Con^titiiliun are governed by 
Art. 135 and the prc-C'onstitution law detennines the light of apt)eiil from 
decrees or orders passed therein, even though such ilecrees or orilers thetn- 
sches were made after the commencement of the (\mslilution. The right of 
appeal which vested in the [larties at (he instiuilion of th<isc suits or pro- 
ce^ngs is not retnwpectiwK affectcil bv am thing in the Constitution.' 

2. In the result, an ai>poal shall, as nf right, lie to the Supreme Court 

from the judgment (><i'^>ed (even after in a suit instituted befon* 

the Constitution, e\en though the value (»i the suhjLVt-niatter is loss than 
Rs. 20.()00/' tbut alxne Rs U>,(*00 ), by virtue of the provisions of Civil 
Procetlure Code < 10> 110^, .\s thev stood before amendment by the 
Adaption of l.aws (‘'Udei, P^5t>. \ca<\ with the Government of India Act, 
P^35, and the Federal Court f I'nlaigement of Turis<liciion) Act, 1947.' 

‘Matter^. 

This is a word 4>f wide iinput and includes vestfsl right^^ of appeal.' 

'Matter to whicli the proidsions of Art* 133 or Art. 134 do not apply*. 

Such mattep5, eg., are-- ^ 

(1) Pedtion under s. 10 of the Bombay Hereditar>' Offices Act, 1874,® 

(«) Appeals CHI income-tax matters under s 66A v2>, Income-tax Act.® 

13$. (1) Notwithstaadingr anythiiig in this Chapter^ the Si^Hpi^nie 
* . , , , Court may, in its dtscretion» grant special leave 

by S^'lliScoST* to fPPeal from «iy 

notion, sentence or order in any cause or matter 

passed or made by any court or tiibunal in the territwy of India. 

(2) Nothing in danse (1) shall sgiply to any judgment, determma* 
tion, sentoice or order passed or made by any court or tribunal consti* 
toted by or under any law relating to the Armed Forces. 

Art. 136: Appeal by special leave. 

1. pro\i'ii<m for regular apj»eals from pr<Ke«ling'> 
before the High Courts, in art*- 1.f2 4, there may '■till remain '‘ome la^rs, 
where justuv migljf require the interferenre rjf the Stif»renie Conrt, with 
decisifdis not onh' of the FTigJi Coitrt.s oul'iife the purview of the ftm'guing 
articles, bin also of anv itther (’onrl or trihunttl of the lan*l. The jtower 
of the Sujjreme Ccnir* to grant si>ecial leave t«» ajqHvil fr««n the ilecisioii of 
any Court or trihnnal s<ive militarv tnhnnals, is not subject to «inv constitu- 
tional limitatutn, an<l is left entirely t(> the ilisercii«)n of the Siq*Teme Omrt.'*-*' 

2. UinJej tilts Article the Supreme Court shall have the jHiW'cr to grant 
special Jejivc to appeal — 

(a) from any juilgment, decree, determination, sentence or order. 

(h) in anv cases or matter, 

fc’l pa'se<t or made by any Court or trii^unal, in the territory of India. 

1. Garikttpati v Snbhhh, A. IJtST S.C. 540 

2 . YtOappaimnla v. Baamgtmda, A 1960 &C. W8. ^ ^ 

3. Jamnadas v. C&mmT. of I. T., A. 1952 Bmj. 4T9> Comm, af tSxetVk 

Ruby Gtmrii Int., A. 1^ 4^ 477, . 

4 . Bkarat Batik v. l^ptayaeomf Btimat Bank, A 1950 S.C lJ 6 (^h . 

5 V. Roikmaf, A, 1954 $JC. 520 /Uif Xnmib V. 9M, 

■'1964) S,CJL MS. 
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3. Arts. 133-4 relate to civil ami criminal proceedings, respectively. 
If a proceeding is neither civil nor criminal and docs nut involve any question 
of constitutional interpretation (Art. 132), llie only way in which a party 
may appeal from an order made in such a proceeding is by obtaining special 
leave of the Supreme Court itself, under the present Article. 

4. Art. 136 docs not confer a right f>f api>eJil upon the party® but 
merely vests a discretion m the Supreme Court to interfere in exceptiomil 
cases/ 


JurlscKctian under ArL 136 cannot be barred by statute. 

The exlraoidinary pjwcr amfeirccl by Ait. 136 ^.annot be taken away 
by any legislalion short of constitutioiul amendment "* ConcluMvencss or 
finality given by a statute to nnv derision of a court or tribunal cannot deter 
the Supreme Court from exercising this juris<lirtiou.** 

General principles relating to the granting of special leave under 
Art. 136. 

1. 1'hough tlie disi letion.iTv j>u\\er \estcd in the Supienie Court 

under Art. 136 is nwt subjet t to ai>\ hmUalion. the Court has inijxj.setl certain 
limitations uixjii its onn inmers** I'htis, it li.is laid down that this fjower 
is to he exercised sparirij[»lv an<l in exceptional case* onh ]>v \irtue of 
this Article, ihr hip* erne Coint c.m grant s|H.*rial leave in api>eal in 'any 
cause or other in.utet’ civil, ciiininiil or otherui'-e. and fn>rn any court 
or tiihunal in India 'Du* <*nlv nni^’oriM standard that hi laid down 
ngiudint; the>e sarieh uf (ms<»s is th »< ihe jvower shall be exerci-»ed only 
where spet ial * m >re diown lo exist*' 

2. Oidinarih, lite Supreme ('oiiri wcaild rtfuse to entetl»iin appeal 
tmdei \rt 13() fu»m the nidei of an intViujr tnhnoil where die litigant 
has not avaiUsl hiin>elf of die »»idu\ai\ lemedies *'ar.ii^le lo him law'/ 
eg, a statuloiv right n{ app**^!p oi revoion oi he not a[>pealed from tlie 
final orfki' of an appellc • irihun.d on appeal fo^m the decision of the 
inferior trihunal.” 

This mav he allowed onh in exceptional ca^^s, -such a*', a l>icach ol 'he 
piinciplcs <*f naluial justice h\ the oi lei .ippealed ag mi'-t or where the 
appeal lo the Supreme t\nirt is on a fvimt wh.^h coulil not lia\e been decide I 
m the ajjpeal uinler tlie ordmai} law * 

3. It is iinpli/ii in the teseivi pov^ei that it cann()t lie exhaustively 
define»i, hnt (levi<Ied cases do ruil ptrrnlt niteiteienve unless he disregard to 
the foniis of legal proces** or sf/me \iolatH»n »*f the piinciplcs of natural 
Justice f)r otherwise, substantial and giave injustice has been done. 


6 . 

7. 

8 . 


B CP W.v Emplouec. \ IW SC H33 

State (ft Btttnbdv v iifw'v, A. SC f5Pai 

DhakfU,<m Milh v < «t f. T. (lK>r>) 1 W 

V. ffmw/. A SC 2lC CM’; /W. AWA v A- 

SC. 525 fftrina^ar Su^ar Mill> \ 

(167t<)i 1 G N, S R V. A 1^30 SC 21*^ 

Ram Satan Cammetcial mfm) 

Bharat Bank v. Empfavtes at Bharat Bank, A 1950 SC. IW (JW». 
pTilam Singh V Stata. fl95t« SCR 453; Bhake^huan Mtlls v. Commr. of 
J. T.. (19651 1 S.CR, 9i\ 1949), 


9. 
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4, It is, however, plain that when the Supreme Court reaches the 
conclusion that a person has been dealt with arbitrarily or that a Court or 
tribunal has not given a fair deal to a litigant, then no technical hurdles of 
any kind like the finality of finding of facts, or othenvise can stand in the 
way of the exercise of this power.'^ 

On the other hand, — 

(a) In tlie exetcise of this extniordinary |x>ww, the Supretne Court 
v/ill not assume a jurisdiction which is not warrantcnl by the provisions of 
the Constitution nor oflFer to pro\idc a relief which has been omitted in the 
Constitution, for, that will be faiitaniount to making legislation which is 
never the functions of the Court.’* * 

(h) The .same principle shouM be applied at the stage of granting 
special leave as at the stage when the appeal is finally disposed of.’® In 
other words, the Court .would not grant special leave on grounds W'hich 
would not sustain the appeal itself.^‘ 

(r) Special leave to apj>eal wtaild not, as a rule, be granted w^hcre the 
appeal had I'OConie academic, for instance, where the relief '^ought in tlie 
proceeding had bm)me nugatorv owing to subsequent events** It may, 
however, be granted — 

\^'he^e though the relief sought had betonic nug:itory, there arc pro- 
nouncements in the judgment yr order appealed against whivh would affent 
the appellant sub^tantialK 

Deky in filing application* 

1. An ajtplication for siK‘cia! leave nwM be filcil within the time 
limited by the Rules of the Supreme Court. The fact that the IVtilioneis 
had to collect monev from a large number of p<n'sons vho were intciestcd 
in the case, not svifficicnl fc>r coiuloning delay in filing an application.®* 

2. An intending apjiellant wh<> has not apjilicd for or obtained the 
leav^e of the High Coih*t and wlio due.s not >ay a word by way (»f explanation 
as to why he diil not apply to the High Court and to wliv thcie has been 
great delay in applying tr# the Supreme Court should not get .special leave 
from the Supreme Court for the mere nuking.®'* 

3. At any rale, an appHcation h»r condonation f>f delay would not f>c 
granted w'ithoiit hearing the rcsjMmdent 

Wliere relief would be nugatory* 

1. Special leave ICi appeal Wfiulrl not, as a rule, be granted where the 
appeal had iKx'omc academic, for instance, where the relief sought in tlie 
pn.K‘eeding h.ad become nugatory owing tu substYpieni event's,®’'* 

2. ft may, hinvevcr, l>e grnnte<l 

W'here through the relief sought had l>e<-f^nie nugatory, there are pro- 
nouncements m the judgment or order apj^eaW against which would affect 
the appellant substantially.®*’ 

17. Dhakeskwari Mtlh v. Commr. of L T . fl9f55) 1 S.C.R. 941 (949). 

18. famrdhan Reddy v. The State^ (1950) S,CR 940. 

19. Baldota Bros, v. Uhra Mining Works. A. 1961 S.C 100 IW). 

20. Pritam Singk v. State, (1950) S.C.R. 4S5. * 

2b CUef Commt. v. Radhey Shyam, A. 1967 SC. 304 (SOS). 

22. Banarsidas v. State ojf (7. P, A. 1956 S.C. 520 (S22). 

23. v4wM V. Arabinda. A. 1952 S.C. 369 (S8S), Dos J. 

24. J?mi Ltd V. Ram Nath, (ISfe) SjC. J476/61!. 

25. Chief. Com. V. Radhey Shyam, A* SC 9H (306). 
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ExUtmoe of alternative remedy. 

The existence of an alternative reine<ly, such as a Letters Patent appeal 
from the <lecision of a Single Judge of the High Court, is no ground for 
taking away the jurisdiction of the Supieinc Court under Art. 136. But 
if this fact is brought to the notice (jf the Supreme Ci)urt in proper time, 
it may refuse to grant special lea\e or may oven revoke a leave already 
granted.' 


Practice and Procedure. 

1 , Ihitruc or nitskviding statements should not !>e made in applications 
for special leave* 

2. In the exercise of its di>crelion, llie Court may refuse leave on 
the ground of misrepresentation f»r suppiesMon of material facts.'* 

Whether leave may be revoked. 

1. It cannot he slated as a general pioiKisilion** that leave once 
gi anted cannot be revoked.'’ 

2 . Where special leave to appeal un<!er this Article has been granted 
after notice to the KcsiM/iulenl an<l giving him a hearing, the Supreme Court 
will lU’t ]>erinit the Resp<»i}<lcnt to urge any argument regarding the cor- 
rectness of the urd<r granting leave an*l the C'otirt woul<I not revoke the leave, 
except in extraonlinaiy vircumslaiues,’* e.g., 

Wline tlif gKiund urged for lesocation aro^c suhse^pient to the 
giant of tlie spoHal leave;*' or 

<n) Where it not he a.srertaim^^l by the Re.spon«lenl at the date 

of the grant <jf lease, iKjt withstanding the exeuise of due care.'* 

Leave woiiM ntd be ievi»kcd on the gnouml ~ 

the appillani bet ore the Supreme Court prefcrrcsl no appeal 
against the order of the High Court by which his IVtuion under Art. 226> 
challenging the impugned order of the Indu'-irial TTibiinal, wa-. sunun?illy 
disniissol.* I'he is that seofie of :i j>rocecdtng under Art. 226 and 

4 U 1 apiK.‘al under Art. 1,^() are diftereiu and .in order summarily dismissing 
a jX‘titiou under .\rt iA) woukl nut <onsiuute res juJiaita to bar appeal 
umler Art. 136’ 


4. l)Ut, where the '-pcvi.tl leavi wa^* gianicd .ifter cr parte hearing, it 
Would he oi>en to the KesjKiiident to urge at tiie final lieanng that fa) the 
judgment or order apixralcd ag*!!!!"! was not pionounced by a Court or a 
'rribun.tl vvitliin the meaning of Art 136 <lj and lhah accordingly, the 
leave should be rcvoUHl;*^ or 

(/>) The leave wa.s obtained bv a misrepresentation or suppression of 
material facts/*-*'* e.g., wheic tlic appellant deliberately inilated tli' valuation 
of the property;'* or 


1 . 

o 

3. 

4. 

5. 
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7. 

8 . 
9. 

10 ; 

11 . 


Union of India v. Kishonlal, A 1950 S.<.. 13tKJ 
Har Narmn v. Badn Das, A. 1963 SC. 1558. 

Raibha v. Vasudeb. A. 19&1 SC. 315 (547) 

C7 kaiuha v. Athtd Sinflfi. A. 1961 S.C 19^. 

Bakktiskna v. Bamastpomi. A. 19® SC 

Tkmtlttbhadia hidwtriesv. of f ’ at' ^flh\ 
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Har v. JMn Das. A. 19© S.C. 1^(1^)- 

Sfuitty V. Phitote^K (1^63) SC. (Ca, 4. ISS/’Ml. 
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(£') There was no proper case for granting leave,” or the appellant had 
not complied with a Rule of the Court.** 

Stape oi i^ipeal under Art 13€. 

In granting special leave to appeal, the Court may impose special 
limitations u})on tlte subject-matter ot appeal; or tlie materials to be used 
at tlie licaring. Hut in the absence of any sucJi limitation, it is open to 
Uie appellant to lel) on any ground which would have been open to him in a 
case of regular appeal subject, of course, to the general liniitattons of an 
appeal under Art. 13b, that is to s:ty, an argument cannot be heard, nor an 
apj)eal allowed, on a ground which would not ha\c sufficed for granting the 
special leave to appeal.** 

On the other hand, — 

1. The circumstance tluit an ajipeal has been adtnilicd by special leave 
does not entitle the api>licant to oj>cn out the w'hole case anti contest all the 
timhngs of fact and raise cvciy jioint which could be taised in the High 
Court. Even at the linal lieaiing, only tliose jxiinls can be urged which 
are fit to be urgetl when special leave to appe.d Is asked for. It would be 
illogical to appl) two different standais at two different stages of the same 
case.**-** 

2. This does not mean Uiat tiiice si»ecial leave h:is been gr.uitcd (on 
cx parte motion) restrictions cannot be unixiscd bj the Court at the time 
of hearing the apjieal.** 

3. In the appellate jurisdiction, the Suiiremc Court will not decide 
hjixithelical questions.** 

'Judgment’, ‘decree’,— See under Art. 133 (1 ), p. 27o, ante. 


‘Order’. 

It is to be note^l that while the wonls 'final onJci' occur in Aits, 132 3, 
tlie word 'older' is usc«i m Art. l.Vi, Hence, if the o'hcr conditions arc 
satisfied, Uie Supreme Court tan iiucifeic even with interlocutory oiders, 
under Art. J3b, e.g., — 

An onler of appointment of a Receiver nude by the High Court, 
under .s. 115, C, P. Coile, m a <ase whcie no pruna fane ca.se for the exer- 
cise of its powers uunder s. ll.s luul Iwcn made out.'"’ 

‘Determination’. 

1. This woid, which docs not octui in Arts. 132 3, has btrn inserted 
in Art. 13b to cover deciMons which do not conic wnhm the ambit of a 
fonnal judgment, decree or order, c.g., the decision of a High Court under 
s, 19 (1) ( f) of the J.)cfcnce of India Act, 1939.** Since these cases stand 
outside Art. 133, special leave nia^- be souglil under Art. 13b, without asking 
for a certificate from the High Court under Art. 133,* 

12. Btudottt Bros. v. lAhra MtMng Works, A. 1961 S.C. 623 (.635). 

13. Umdusthrm Commercial Bank v. Shatsoan Das, A. 1965 S.C. 1142 (J143). 

14. StvayoReswaTa v. Panrhakshurappo, A. 1962 S.C. 413; BaltoOn Singh v. Lakshnu 
Naratn, (1960) S.C. 770 (775). 

13. Sfarko 41 Co. v Bedariya, (1969) S.C. tC.A. 595/66^ d. 104-691. 

16. B. C. P. W. V. Employees, A. 19S9 S,C. 632 (635) : Bidman v. Lakskms, A. 
I960 S.C 770 (775). 

17. Centtai Bowlt of India v. Workmen, A. I960 S.C 12 (28) 

18. Viradmm Sabramwua, (1968) SXk IC'r. A 1681/67, d. 18-12-811. 

19. CodeHot V. Cemi SoMter, A. 1968 S.C. 384 <J«6), 
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2. But no appeal would lie from mere (jf>scivationb*^^ made by a High 
Court 


'Any cause or matter’. 

This expression is of a ver> wule import It covers proceedings other 
than civil or criminal, c y , — 

(i) Decision of a High Court in a rcferenic iin<Iet s. 57, Stamp Act,*** 

or ss. 162, 1530, the Companies Aci;-"* oi s. 43Z, C l\ C./' or s. 66 (1), 

Income-tax Act or s. 2l of the Ihli.ir Sales 'I ax Act or similar provi- 
sions in the Excess IVofils Tax Aa,'‘ Ihismess Trotits Tax Act, 1947. 

(ii) Onler of the High Couit undei ss. 1 ^ 14 of the Legal 1 Practitioners 
Act or s. 12, liar t'ouncils Acl.^^ 

A. Appeal by Special Leave in civil cases* 

1. ^ "I'hc Supreme Court has enteilaincsl at>p<al I»v S])e< ial LcMve from 
judgtnonU m livtl case^ v.he:e ijU(“»Mons oi law have bt^en in- 

volved, even though the iixjuei.u} U4 lai<l (lown in Ait. 133 (1) was not 
satishe<l, eg., 

(M Where the de<ret‘ of the Jli^h Coiul in a suit for dcclaiaoon that a deed of 

gift executed by a limued owner in lav out of hir cLujihter wa^ not binding on the 

reveisionei was challenged on the ground of a wrong inteipretation of the principles of 
the Milak^hara ’ iw und of s 12.i. Tiansfer (»f Proj>ut> Vct^‘ 

(ii) Where the Ihgli f'ourt canie to a wrong nai* ►uMon trom the evidence as to 
non-acas'^ between the paienK <4 the plaintiff, ihU'* making an erroneous decision on 
a subsiantml questiiJii ol law, the question oi leg.limai 5 being one of Jaw m vuew of 
the tiresuniptum nl law contronal *0 ? 112 ot the Evidtnce AelJ ' 

{mi \Muxc tlic Hifr'h Court tired on ihc question of law whether a property 
lH*qucathed by a lather to his sons arid intended to be llie absolute property of the 
Hateob iw> amo'lial pro|xrt> in whuh me of^he ii^atets wv^c to have miere'^ts.'’’ 

(te) Wlun* the Jhi^li C('vut had ailov.cd an amtndtneni at th ‘ aptx?llatc stage 
after the period oi Imulation t(>r ilie -.uit had alnariv expired 

ir) Where U.e HigJi Court ha.! disnuw^d <r» apptaJ agairiM an older rcfu«%ing an 
objection under *s 47 of the L P Code, mvolvaig suosiantial que^lions ol Jaw ‘ or 
dtsrt'ed a sui* rejecting tJu' olurciiwii tJiar it wa- barred undtT s 47, C P Codc.^-* 

(ir) Where liie deaet in a nil lor deilaia’inn ot mk and txirliiion involved a 
substantial quiNUi'n of law w: of advv'r f U’twwn coheirs-*'* 

(itj) Where a suit lor dn..araiioii of tlio p'a.nuii s status a-, adopted son rai&^ 
the que+Uon t(» whether a widow ^ i»mi 10 *idoi»t Uiminaies b> reason of subse- 
quent changes in tJie fanuJv 
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Oftcntitl hive>t7tunt 
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230 12.5/1. 


Raftbubat v Stoi> of Ribar, .?* 

/, A. 7Vtt>/ V. <Vmwr ut /. 7\ 

Cj. IMt/ Alfikau V. Ofueru' A 1937 sc. 

Aagt<tfiu'ara V /.«/«?». A 195^ 2W 

Kamlu V. BackulaS, A U>57 SC. 3ll (19>. i Sv R l.>» 

’Ck^Hkurt V i'kilukun. (1%4' SC.R 
ATMuafbefa v. Mujugunalha (19f.li SC R. <.*.* 

F. H. Faltl V Ftth! A l‘C.7 SC m 

Kajfi V. Sbantx. A. 1957 SC. 255 i'j/i (1"^.' SC R x7 

Ktmttnm v Salkpatapt. '>• c - ~ erp IQS 

laluhmi Reddy v, Lakshm 

Gmuieatk v. Kamdl«ka{, A. 19S& bC. .so 
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(iwj Where <he decision in a mortgage Miit rested upon the question of 
or contribution boiM'een co inoitga^ois;*''^ ar tlw extinction of the right of redemption*^* 

(h) Where, jn an appeal against an older of appointment of a Receiver in an 
execution prcxreecling, the pomi involved vaa whether execution at aU lay against a 
compulsory depexat in a Provident Fund due to tile judgment debtor 

(x) Where, in a suit upon a contract, the question involved was tlie applicability 
of the doctrine of frustration ol contract as embodied in ss. 32 and 56 of Contract Actp 
ui the sa^j.>e» at law, oi tiie authority of an agent to conclude a contract on bdialf of 
his principle.^ 

(xi; Wheic a meniorandimi of apiical had been icjectcd for non-ixiymcnt of court- 
lee directed to be paid, the question ol application of the proper provision ol the 
Court-Ices Act being in di^putc.*^ 

(xni Where, in an apixful against a revisional i>rder of the High Court, the point 
involved was whether the High Court had a levisional jurisdiction in the matter under 
the law* 

(xtu) W'herc the jurisdiction (»f the Civil Court to try the suit was in question/' 

2, If Mich MihsUntial qiicstions aie iinoh.cd, the Couit may grant 
special lea\o to un^lci Ait. lati where the High Court had rejected 

an application for ceitificate under *\rt. 133 < h (r), ctj—‘ 

iui When* trie High Couii had di''!msc*ed a fiCidion under Ait 226 iw hmme, 
without inquiring into the allegation oi main fnlt s against tl^c Cfovcrnment ** 

Where liie decision of the High Court in icMsion against the order of die 
Rent Conti olltr invoUed a isubstantial question of law, vu., whethex the W. B. Picmises 
Rent Control Act applies Lo ihe preunses m queaiion • 

Interference with second appellate decisioru 

1 . Noriiuli), ?p<.^.'ia! leave againM a secoiui appellate decision will not 
be grained unle:?^ llie leuicily ol a l^etteis Palenl Ai»peal has been availed 
Hut it Kannot be laid down as an indexible rule that leave imibl be reiiuscd 
if the api)el!ant ha*^ nut moved lur Ic^ive iiiukr the Ja'lleis 

2 . In any case, sjj^vial leave would be granted fioni a *sevond ajipellalc 
deci^ioll only whcie the judgment raises iM>tus oi law uf general iiupuiUiicc.^ 

Interference with orders in revision. 

Afalters wliiHi could nut be raisetl before die High Coiiit in levi.sion 
cannot be raided befoie the Supitiuc Couit in appeal by special leave from 
the order pa5>i>ed b\ the High Court in icvision/' In sin, it, iJie limitations 
place<l lynm the {Hjwerb of ilic High Court under s, 115 of the C. T. Code 
al!>o circumscribe the |irj\vers of the Supreme C<»iul lo inlerfere, uiaki Ail. 
13b, in regard Ui tlie >,'11110 rnaticr^'a 

Interference with discretionary orders. 

1. Where llie granting of relief at the iUKrcthm irf the High 

22. Sant Lai v. Kaffuila. (1952) S.C.R. 116. 

23. Ktdar Lull v. Han Lall, (1952i S.C.R 179. 

24. LUachami v. Matiappo, A. I96f) S.C. 83, 

45. Unton of India v Hna Deri, (1(62} SCR. 765. 

1. Ganga Satan v. Ram Char an, (1952) S.C.R. 36. 

2. Abdulla V, Anmmdra, 0?^1) S.C.R. 3<>, 

3. Nemi Chand v, Edu^ard Mill\ (1953) S.CR. 197, 

4. Mott Ram v. Suruj Bhan, A. 19^ S.C. 6M, 

5. ho^s Ltd, V. Mnmht Ltd, S,C. [C.A. 

6. Cjf. B. i. Cofp. V. Industrial, A 1957 SC. 334. 

7. Karnani Rrap^rim v. AuguMne, A. 1957 S.C. 309: (1957) S.CR 20. 

8. Balakitshna v. Rama^^wami, A Jl96ft S.C. 156. 

9 Misrm V. SadasiviaK A. 19G3 SC. S53 ($54). 

9a. Ratiial x. Ranchhodbkai, A. 1966 S.C 439 (441). 
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Court, the Supreiuc Court wouM nut interfere unless the discretion was 
exercisecJ by the High Court Unproperly or <irLitrariK’® even though the 
hupreme Court might have exeK‘i<5e<l the discretion in a different way if 
the application for writ harl juv'iculed to the Supreme Court, in the 
first instance.^" 

2. J Jiough no liard and fast rules can he laid down in matters relating 
to the exercise of a <liscretion, the Sujm-mc ('oiirl will interfere where the 
rliscretion is exercised arhitrarilv, or i'j ha ed r)n a iiu«iinderstandlng of the 
principles that govern its excK'ise.’- eg, in t})(‘ matter of abiding an un- 
necessary thirty under i), 1. r. 10. C\ 1\ ('od<*:^* or improperly demanding 
security as a condition rjf d<*fcn<'( under t >. 37, r. 3 ' ' or gi anting or refusing 
injunction. 

3. l»ut the Su()renie Court WAUild not interfere \vill) a rlisrret ionary 

order nierelv on ihe gnmnd ih,!! if the Supreme ('o’'rt were re<|uire<i to 
cxercisg. the tliscretiim, it woid 1 h.tvr a difiiTi'nt oid(r** 

4. Whei'c tile llieh (Vunt ha*^ int<T^(rc<i wirh a wrong exercise of 
discreticpn hv a MilM>rdiniiU‘ auiliotio*. tlu* Siipreme ('o”!l would not under 
Art. l.V», interfere with ilic nidet of dr Hud) whicli was elcftrly 

in llie interest of 

Interference with findings of fact 

Thf‘ C'o’ar‘ ..old not go hi-lurd \]m rm of f unlc" there 
a siihicietd gi-ound \< . doing no.*^-'^ 

f. ft has been held that tluTC w < Uh It •'uffu *e:it rea^-on — 

(a) \\’liei<‘ the d c^art. i r» f,,i a ^onfu 'on !>etween two fff the 
alleged gilt' whuh w ’e in tjue'li«.n, t. • .>e to a lorrrit onclu^itni upon a 
con^'idei ati< ’ll of the oril < v idenac 

{h^ Wlieie the Ih^di Cour< 1, .ui po*/1 the ^\v\: t, K n \^y tl,e Trial 
CoiPt in j>T(‘iei eii4*( lo th U I da n h\ the \pi (.^l.ite t'o.Mt on a ([Ut^titin 
within its cotn|M‘tencc 


II Hut the v^\pitnu* Conrr vr.idd inter fir<‘ 

1 <»n the <*\id<ii(‘t‘ <.?) (’ » ie«o" ’ no louM. fis a m.it*cr 

of legitimalt‘ infei-eurr . arri'e at f^’e loncliMon that the lovi r Court 

2 W'here llie two lowei ('ouit- of ip;»Ml ^\eie tender a mi^apprehen- 
''irtn as to the finding of tiie trial Ci.nrt of * material fact. The Supreme 
C'ourt will examine llu* esidence (ai the ipoint ii-ilf.*' 


II. Where there are exi.eptiond eio nuoiam e"-. ihe Supreme Court 
inav go info tin* entire exidenvc to ’•eo wi. ether the Iligli Court wa* tight 
in its finding (d fact, e.g., 

Wher-e snsjdviou » iitaimstance-. regualhig txecmhm ind attcslalum f*t 
a Win were noted l-'V the High ( oe,tt *1 w^ae dilieit'iKa^s in the 
appn>ach of tlu* two jurlgC'^ composing the llenth-’ 


10. Khmai A/wwici/#o/r^v v. Kantal Kunmr Sv 1 Td 

11. V U aJftrct/«r. \ l^il SC lat>> 

12. Srtw/esfc V. Moot Shflh. ^ 

12. Rath v Imw. A. lW SC 

14 . Baldota f?res\ v. (jbra Mmmu Boiky A 

15. Chdlammal \\ Masamn, K crp iis 

16. K<ma/a v. n,u-AM. A 1^7 ^ 

17 . C'kattatuitAa V. JfamarftafiJrit. <191^1^2 Si. R. ‘l<* 

18 . KasiM v. Afahadu, A. 4^^ SC. < 1)3 

19 . Whitf V. White. S 1058 St. 

20. X0t$h«l Khhare \\ fam De^ A.^i^C. m (im). 

2 t« v» KAa^<^ra, A. SC, 567 . ( 196,^1 3 S.C.K u . 
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Intarfereiice wifh concurrent findings of fact 

W here t!ie is concurrent, the Supreme Court will not interfer<^ 

with it unless there arc any special reasons, e.g., a manifest error of law in 
arriving at the finding;** or a disregard of the judicial process or of prin- 
ciples of fair hearing.**-** 

Practice and Procedure* 

1. The Supreme Court will not cdlow a party to set up a case not 
made in his plea<ling and which was not alkwvcd to be argued by the High 
Court e,g., as to the imalidity ol a .statute.’ 

2. The Court w’ill not allow the suepe of an apjical to be enlarged 
beyond that of the appeal before the High C<*urt even at the in.slance of a 
Respondent who is entitled to support a decree in his favour evai upon 
a ground found against liifu b> the High Court Court.* Kut the Court 
may make an cxce]>lion to this rule where tlie (|uestion raised is one of 
conbideraMe importance and ma\ be laibcil in other .similar pending suits.® 

2. Ordinarily, a question of law is allowed! to be raised before the 
Supreme Court, even though not taken in the High Court, such as the 
interi)retalion ot a statute/' but not whoie it wuulil result in grave mis- 
carriage of justice.* 

3. A tiuchtion id fact is not allowed to be raised for the first time 
i)efore the Supreme Court * 

4. The High Court is a Court of Ret^nid and unless an omission is 
admitted or denumstrably proved the Supreme Court w'ill not con^'idcr an 
allegation that a }>oint was r used before the High Cmjrt but was not dealt 
with by the Court, f ''rdinariiy, the details of the aigiunents as given in 
the judgment will be tak<‘n a- correct.” 

5. The Supreme Court n:i\, in the exercise of its discretion, refuse to 
grant s[>ccial leave from the dn'isjon <,f ^inglo Iiidgc v\iu’n the nppellaul 
did not avail* of the right to ai>peal under llie Le?tcis Patent. " 

6. (Vdmarilv, die CVe rt v ill not rXiTcise its jurisdiction 

under Art KV), unless ihe appdhni exdiausio/l all other remedies open 
to him.® 

5. Since normal!) a J>art\ in who-e favoui a iudginent lias been 
given cann/)t ap[»eal fron: it, wlic^v a ^pen^l lea'c 1 m apt^eal has beru granted, 
the Court innv, in appropnale i'i-<s, penoif the respondent to ‘^upix»rt the 
judgment in his favour e^en uprm ground- on wiiiJi the funlings were 
against him.®-®^ 

Applicability of O. 45, r. 8, C. P« C^de to appeals under Art« 136* 

The applicability of (> 45, r R (' V (V»de to api>eal*'' under Art. 1,V> 
is re.stricted. Ordinarih. when a High t'onrt giants a certificate for appe:d 

22. Thenappa v. Kar^tppan, \. 1%H ^15 

23. Condumotula v, !af,apa*hiinjxt, A. 1%7 SC (V47 

24. Condumoaula v. Pt'numafcha, tl%2) Su 7 >p S.C.R. 32»t. 

25. Lilachand v Midiappa, A IW) S.C. 85; € house v. State of Andhra, A. 1957 
S.C. 246 <249). 

1. Lokshmi Natoyoft v. State of A. P., A. 1965 SC. 589 (SS5), 

2. Bharat Kaia Bhandar v DhamanSoon Afunicipality, A. 1966 S.C. 249 (259), 

3. GofuHomoSuJa v. faiapathtra/u, A 1967 S.C. 647 <649). 

4. Raik Prasad v. Sri Krishna, A, 1969 S.C. 316 (.?/P) . . 

5. l^hkmam v» State of Madras, A 19% S.C. 14% (N94). 

6* Baskiruddin v. Majlis Awaaf, A. 1966 S.C. 1206 (I20fl). 

7. Samka V. Achtd Singh. A. 1961 S.C 1097. 

8. State of Bombay v. RatiM, A 1961 S.C tlOS. 

9455. Kama^ai v* Diihki, A 19® S.C. ^ (676), overruling Vaskbt b/arah v» 
Dee CkaniftA A 1964 SC. 513 (51$), 
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to the Supi cine Court, it is the Uiji^h Gjiiit which retains full control and 
jurisdiction over the suksequent proceedings till the ajiixMl i-> admittetl. The 
jinisdktion of the Supreme Coiiit htgins atui the apijcil is finally admitted. 

When, howe\er, the apiK*al romes to (he vSupicme Couit on the strengft-li 
of a ^pctial ka\e gi.iuted 1>\ (he p(j ihon is ditfewnt In su«h cases, 
the Older of the Supn^nn' C\)ml UmIJ opci it< ^ a^^ an a<!r*n'*-ion of the appeal 
as soon as tfie (omhtion*^ in tht oohi le'atini’^ to -cMinP or dejxisit aie 
complied with In siuh a wt c, it i'. not m(essii\ loi the ap]>elhnt to move 
the High ('emit agiin fot i forinil dmi-^sum of the ippeal \s soon as 
the diiections lud down in (he radjr jiinliiK'’ ‘■j>e<iil h a#‘ ne lOinpliec] 
witli, it ViOiild he tlu dnt\ (jf the I{cgi*-li u ot the- Suprci '•c Court to issue 
a notue of adiniss on of the foi stivut iT>on ihe rc-'ponduit In 

(lefault of i-^ lu of MU h nolue, tlic ^ipnclliiu l umoi he held le [Kmsihlc for 
laches in the iiro-^crnijon of Ins ip|tal ** 


B. l^rinciptes relating to interference with orders of High Court 
under Art* 226. 

1 The Supuine ( ouit v (ndl inciieic with ,v orlci ot the lligli 
Coo)i undoi i\it 22<v 

{i\ Wheic the H'^di C^>nlt 1 n fn ul lo intMfMC Mtl tlu* pioceel- 
intfs hefoie a staliiinix liil»t4ni^ \ hich .ne pitfnt"\ u fra ^ or un- 

constKiTtmnal su i ^ v.i ’ ' U ml hums I n Ti 1 » <.n( | nght ’’ oi vioUtc'^ 
I in inditoM proM^ion the ConsfMU on ' 

( 7< 1 WlifK i)i<* i|»p]u cii uiu^ I \it 226 I [)^ I f»f the \iolalion of 
\rt HI (2\ IIh- 's^piei^e » -’ll on ^ i! le i o ip*cyfere 

Ih* detiKjiH (,t (In III \ torn M it hi m"' < ] < umUm vlu’^^ the 

diMi]4inn\ oro t Mhn »s h M ^ it , ptuiM]*’ ofne’' Im^tue 


2 On the otl c’ 1 an 1 

Wlifie I t'onM of i^]icd 1 is rt \ c * t' f <a i ot i ’^ini In ji* 

di'-!iMS'*in^»’ *ti k* o;y i > rm nn h r Z2 o tm S’ om n t C'onit woul 1 
intCT’cie if the pchpon i om o* in |k itt »'rt 


Interference with discretion. 

Where tlu Hudi Court h '' iri ^ i^htf nivhi Xrr 226 notwuh 
t'tjuhng the <'\i‘*tMi e .n ‘htinUne ui t ’ d'c ^opt^nu' * 1 ^ couhl 
n<»t irPerfeie lude^'- tlu Hi,^h C'oml hi <uti ^ nhiti *ii!' ot ijt»ioeond>h in 
exercising its di'-v !< turn 

Interference with interlocutory orders passed in proceedings under 
Art* 226* 

t ')r lui U tic tl ' Sim T (•TOO * Oil » ul 1 Of * HI t ’ I l ' U' ItlO ’ lo< lUt)! \ 

oidc‘Ts 11 < d 1 ' ( 1 j p ("“f I i * II) I 1 r ‘ < I ^ I ^ o h I \n 2^o c lido it i • 

still peiuhng fv(t(,TT ti, 1 p! I p f n '.idl uPc*h c vih an 


Catf SUIJ V oi r itr \ l^d ^C P.i ) aad \ Jar httotny 

OffKtr \ tHl> ^ 

Ilimmaf !*fl\ Sfutt e; M P <Ur irvx> 

Stat^ 0 i Bomhav v Vnthd nff 7 ^ 7 fv iPUP st r uw 
S tate ot AT P \ ihmhmtw ^ 

Htmannu V f^oU Proka^h S 7t}a Pamhad 

Khurai Muniaf^dth v ^ ‘^C 

V K S wis A \m hi. I T 

81 Bamm ihemr^h \ fart Bnaid A t cross 

examinatton of deponents / fi9\ 

It Naii^ra v. C&mnif , A. 19S8 SC it23) 

12 Himmim v. /ydli Pr^kasK A. 1964 b*C. im 

tkCIr-41 
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interJocuton- ordi^r in a case pending before the High Court where there 
are exoei>tional and unusual features justifying such interference, eg*,— * 
The TKgh Court in an application under Art. 226 broufj^t by the 
resp.^ndenf'i made an interim onler on JO 6-57 that ‘^status quo ante be 
mamfained Rv a misapprehension of this order, the Excise Commis- 
«a>ncr (firedc^l that /)os5e«sion ^houhl he tecuxcrdi from the apfx^Ilant and 
civen to tlw ros/Tondeuts. The appellant moved the High Court f<»r quashing 
this t»rder of fJu- pAcise CorrimisMoner wfiich was palpably wrong* The 
FTii^h Court issttod a rule ]>ut refused to (/raut ait interim stay of the order 
diicctini: to he gi\en. The petilioiUT went on moving petitions 

for xacntiiii^ the order of p»)^<es'»ion l>ui the High Court could not bear these 
petition^ until nft(r (he Tv^mg \^ication in September, 1057, because no Divi- 
sion r»ench could be constituted for want a Judge. 

The Supreme C\^int found tliat the otder directing the appellant to 
be disp<’>Nsessed was without nnv niithnritv of law and also found that there 
wa^ no luerit in the en'^e made by the respcmflent in the application under 
Art 22b itself where die interlocutiirv order of the High Court was made. 
ITeuce. the interlocut<»rv order was quashc^P'^ 

Interference with finding of fact, 

1 ( 'rd inaril \ the Supreme Court will interfere wdth the appreciafh>n 

of the <irhda\it evideme bv the High Court, hut in exceptional cases, the 
Supreme Court ma^ examim.tlm finding of the High Court, eg,, where it 
pffed-s the status (d a person holding the office of a quasi- judicial tribunal 
on the ground of bias 

2^ Thf iuriM?icti«m ot the Supiemc Court untler Art KVi is wider than 
thrC of the High Cour+ untler \rt 226, berau«e it can go into quc'^tions of 
tact as wO], whib' the High Court, in a proceeding for certiorari^ cannot 


Appeal from dismissal in limine. 

1 In an api>ca1 from an order of die High Court di‘?niisring a petition 
under Art 2?6 in Umie \ the srofic'of the appeal beb>re the Supiemc Court 
is confiru*! ^hc anjfid of the writ petidr n in the Ibgh Court,’"* vi 7 , whedier 
the gru inds set forth in th»' Petition can be established in thf averments 
therein 

2 \\1 ere the Petition rai^^es a priina facie case or an arguable issue, 
but r#Y!>nres f ’rther irnertigation, the Court would reverse the onler of 
tht T^ieh Court and «end the <ase baik. e.g, where the question raised is 
of considerable im|Kirtanre’- or there is an allegation of mala fidrs}^ 

Practice and Procedure. 


1 A fXMm of Ir.w which ran be derided on l)»e material on record 
can be allowed to be lai-ef! for ti*e first time before the Supreme Court in 
sTfcial af#f*eal.'^*' 

Put — 

The Supreme ( rjurt would not entertain a plea, whi^h was not made 
before the TIigh Court and w^as introducwl for the first time in the applica 
tion for <=r»ecial lejnve. such as the following— 

(\) Mala 

^ii^ T!.at the impugm*<1 acquisition wras not for a public purpose.^* 


13 
t3a 

14 
15 . 

15 

17 
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^SkTC V Sat vanarayan Transports. A 1965 SC 1308 (1307) 
Sfurma V. State of Bank of India. (19651 3 SC.R. 91 fW) 
Smek V. State of Puniab. A. 1967 S.C. 562 (503). 

B I. Tri^nal, A 1957 SC. 354 (355). 

iCar«i>v/iwi«f, A. 1965 S.C. 913 (977). 
Makf-m StHih V. State of Puniah A 1964 SC. 1120 (IIU). 
State of Uyme v. Aektak, A. 1969 SC $77 (403), 
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(ill) The eonstitutional valirKty of a Matulory provision.*® 

2. Unless tliere are ^jxsciIk ailejifations against the inferior tribunal 
whose order is sought to be set <\side b)' certu)>ari, su<h tiihuiial need not 
api>car by a law)er ctthei befoie the High Court or in aptical before the 
Supienie Court and, if ii docs, n must btar its own eosls-' 

3. In a ht case, the Supieiiie Coiut niaj, in an appeal from an order 
undei Art 220, leniit (he «.ase to ihe infuior wnifor> liibunal to deal 
with the case auoiding to l<iw 

4. VMien a concession his been made b} a paitv beluic the High 
( ouit on a ijiiestion oi tact or mtxc 1 question oi lad ,ind la \ the Mipiemc 
Couit will not allow lhal to be VMtlidiawn ** 


C Principles relating to orders of High Court under Art. 227. 

1 *lhe Supreme ('ouil wouhl inieitcu with an m hr undci Ait 227 
(a) tMicic the High Court iclustd jun'-duiion upon i nub^omep 

tion oi law, eg, as to the nalaic ol lie tciiiiKv in rc^pc t oi which the 
laiidloid liad applied foi pov^t^sion hcOnt the Kuit Coiitiolhr^ 

(/f) Whore the High Coinl, undci Atl 227, sougnt to conc^.i a inert 
eiror ol law of a Ti ilninal,* not being an cnor ‘ajpaicnt on tlu ia» c of llit 

2 J'ut the »Mhic Court will not iniirfcic wluo. ihc High Court 

lia^, 111 ii juo[vr s. t ulc tin <UdsKiri o’ .in nurnoi t oun iiiciclv on 

ihc guauid tlul a V as vio)ik-ou> 


D. Principles relating to interference with orders of High Court 
in cases of professional misconduct. 

! he Supicino Couii ii> nr "t rilucinit If' nittiou villi die oidcr^ of 
tuc Higli Court in thn "phew in \u\\ ii tin Jclu an I rcN]M»n ible 
tisk ol tla High Court in m.iintauiuig i h»gh stardat 1 o* pioif-sioiul 
Kslitude, "ase in cxcipiioiun ca-'cs v\iRic am q cMioii li pnnciplc i'* 
iiur^Ucd OI wiKi*" ihi Mipuu 0 V.ouit is p(ibicu!c<l lliat am Moiation of 
lh< pnnciples t»t mlurai justui or ol justat. has taken plaie* 

Jhc tindings oi the I lign komi vai jiuint'' oi i li <iu nijt OjRII beio 
the Supioine Couii oal ino Inttci wvMud on v uaisulci whcihci on the na 
louiid, the ihaigc ot pioics^iond iiusLunuiui i^ c-'iahlidud 


E. Appeal by special Leave in Criminal Cases. 

I. Principles relating to grant of special leave in criminal cases* 

1 In a cimanai the Csupume C.(Aiti will gi uu ■^pn.ial ka\e 

to a(]ipcal onlj lu tliu'^c ci'^c'* whoic if i^ ’^ho\vn that i\icptiond .iiid ^t>ccial 
circ uni stances oxi*'! or ihat subsianlvd aiul gl^^c his Iklii <lune 

or that the case in quistion pu'^tnts italuu'' ot '•uttivuni gi.ivU\ to wairanf 
d rt*\icw ol Uic didsion apiK*akd ^igani'^t * It wouiil not gi nit special 
loA\e lo api>eai c«n grounds whuh wtmld mil snsi nu the appeal it It,*^ that 
IS, unles.s it inaiulcst that, bj tv di^ugai<l oi the toinis ot iirocC'^s 


19 

20 . 

2^1 

22 

2J. 

21 

25 

1 

2 

3. 

4. 


KrtsJtoft Kuma \ hfai* oj J A A, A 1%« Hb8 *1370'^ 
Vakoab v Ro^hahtahnon, A IIM Sc 4#< {IS3) 

Mumrtpul Bd v S T ^ A 19ur> Sf laH C 
UaUvf Bombay \ Venkat Hao A sc 9^n f9aj\ 
NaiienMia v. C^miwr . A 1958 SC 308 ( 

KtshoH Ul V Gwpal. A 19^1 SX h>W 
^ftndru ^ Suphcn<.tmt, A l^^t 1 tof {13i>3) 

Ratnam V hamkaram A ^4 I ) 

Prf/e« Singk \ The 

Hm Sm V. 0 / (l^) 271 

SodAn V. S4aU oi A 1954 SC. 2a. 
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or b\ \iol«ition of the principles of natuial justice or oUierwise, substantial 
an<i ^uwQ injusiue has been done.® 

2. I'he ^upIerlle Couit has granted >pccial lca\e to appeal from the 
judgiuciu ut Uie High Com! la a ciiiimial case: 

{a) WJiere the High Court reversed a judgment of acquittal and 
sLiiuiiLuJ theaituscd to liansi>uitation foi lile [so that Ait. Id4(l)((i) was 
not ai>phcal>lej, and iheie was a passxige in tlie juilginent of die High 
CoiMi which suggested that tlie Couit lud igiioied the piesuinption of 
imiuceiKe in la\our ot the accused* 

{In Wlicio tiiere is a sctiuU'. quesiion oi law atteclmg tlie foundation 
ot the convKtion, cy, — 

Whether the comicuon ot an accused under s 120B, IT.C , is maintainable where 
oihu alleged conspirattirs have been acquitu<i. 

(t ) Special leave was gi anted to llu htale — 

Where the older oi discharge jias^ed by a Magi'- irare at the in>»unre ol the Puhlu 
Pioaecutur, under a. 491, Ci T, C., sit a^de by the Higli Court on die ground 
that the Court sliould not liave granted iho CKinsent to the uiUidiawai of the Public 
rioaecutoi and it vvaa contended on behah of the SUte that ihe view taken by the 
High Coan wa«i erroneous and was hkcl> to have apcicussjons m ihe Mate bt;^ond what 
wa'' involved in die Piirticular case'' 

.V The .^apitine Court docs luji gtiiciilK inttiietc with inleilocutor) 
oivlors, t ontci c>i remand.* 

Practice and Procedure. 

The SupKiac koi*it wuukI ik»i tiucilun an ipplKa'ion tor s[kmi1 k ivt 
wluie the apjiCiiaiu did not riiuw the llig^i Couit l(‘i tirlihctle unlfi 
A»t. i34 (1; ic; * 

II. Principles governing disposal of criminal appeal on special 
leave. 

i\t ! lilt Cruit Will not iniciUtc with judgnunls m okIois 
krumiiai Loun-^, on leave — 

iij i<> a'*sui.ie a junsdKtion wiiKh is iK*t Vvananud i>v die other ptv> 
vKsions ot d*e Constiiauon 

{ii) WiUTc the pka oi ini^juindcT ol chiigcs i- wjth<;.il ^ub^tame.’ 

{t!i) Mcieh to question *i nii«iing or Un i aliiCii i-. in uvoui (>1 the 
accused 

I ji ; lo ex^iuune die Ka»oTis nu vouang to ccilrun umduMons of 
fact.*" 

\i ) Chi ground ot j.asitkc'- oi i tcHiimal natun wliivK liavo not otta 
bioned any laiiuie ol jisacc*" 1 hus, 

(aj Whether aaion ^houUl be taken under s. PO oi Uie Cr. P. C is a matter 
prunarilj for the Couit winch iicaih the applKaUon, and is nut a matter ioi inteifeienci* 
by the buprenie Court in micice of its* ts?ctraoi(iindr> j.x>wu» undtr An, lao 

5 Mohtnda Singh v btafe A 1953 SC 416 

6 A that \ Siate oj U. P., A. mi >C a65 tl937j SCR. 667. 

7. Topandas \ Stati oj Bu^bay, (1S55) 2SCH 8hl, 

8. Stan &! Bihar v. Katn Naiesk, A 1957 SC. 3&) ( 392 ), (1967; S.C.K. 279. 

9. Medanraj v. Jalanthatui^ A. 196U SC. 74C 

10. Stale o/ U. /' v Boolo (1966/ SC tCr. A. ii/Oa, d. 194^66). 

1112. Jamtdkattv Ikebtati. CL..m ( 1950) S.C K. 940. 

IJ Bkanat Stngk v. The State. (1952) S.CJ4. 371. 

14. S'» 0 m( V. State, A. 1960 SC 7. 

15 /a5or Stftgk v. State e/ U. K A. 1957 S.C. 465 

16. ^«5ex5 V. State af HyUrttSad, (1954/ SC.t( 475. 

17 ; tytndm Kmm v. Slate at V. K A. 1956 S.a 153 ilSS). 
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rfuf^riwf ^ »" compliance with ». 342 of the Criminal Proce- 

neo^tly viuate the trial Errors of this type fall within the 
umm !?« A »"CKu*ariUes, and the question whether the Ural is vitiated depend* 

»h^ whether prejudice' a has been or is likely to have 

oecii caused to the accusit'd:*'* 

W'ould bet aside the convidion vtherc omisbion to examine the accused* 
uncki s. M2 was not a more technical euor.^** 

hi, not anient compliance s.ith Uie -^ttioii to gaicrally aJ< the accused that 
havi^ hraid Uie proseoiUon t-iidmu' wliat he has to say about it. He must be 
qucstior^ »epar«/W> about each nialetia! ciicun .lanct whicli u intended to be used 
aji;ainst urn. ic quc^iion-y must be fan and hi touihul in a form which any ignorant 
01 Illiterate perwm will be able to appreciaie and imdeiniand ^Vho^e Iheie U a violation 
of these pTlnc^pie^ the Supreme Louii will mtcrlere by petial 

the High Conn ufu cd u> exeii»'4 lu mhnent jurisdiction under 
s. 5^l-A, Cr. r. C, unless* the deu-um i*, (rroneoiH in Ijw, even though the Supreme 
C^iurt may not ague Mith Iht coiiMu ion arri\cd al bj ilic High Court 


On iippcal l>\ ilic St.iU , dn Supicinv C'ouit will mA interfere to 

icsUyciute «i iiut'Cf, v»lii‘ic jivthlit intcic-f dot's iiol sn Tt'(|uire.^ 

3. J he onl} functuui oi ilu Suprime ( (.mri to fiinl whether 

ilu* judgment vpenltsi iiuni (oiuci tu noi, tht Conn cannot take 

into aaouui liic le^ih oi a Ktlu aq iii-t the runi^td/^ 

(llj 1 On ilie oidci htind. the Conil uJi mteiieic ni ease of Mib^ 

staiitul injtHtKe, «• o . - 

U) NNhcio till* li A ovir» ^jtLepiea i.<*iu« aU Uit e-.*e»uiai iait^ Const anting 
tht orb nu wati i^hi iIk \tas t^aigui bet ps^^'^l.a uM ordn oi acftuuiai on 

i» nu tcoiKcplKiU til U> till Htecl of a dtii-^isin oi the ^upren:'t* Court/* 

hi Where tfu Court hiiuy^ had (oiiiunUud «.ii eiier oi .aw which lunstitiited the 
\t'ry Inundation ol the otiimt, itz up in tiie qtu^lu^n whciln^ na was an essential 
ingredient iui (oratUinri tor <.«)Ptia\inM('n ol llj and L7 ol tne Mi itor Spirit Rationing 
(hdii, jyil, pioinuiKa»cd uiid^i s Al 22 o. tie i>i.tv.rKi <il India Ra^es, 1^39, or 
taiieii to eoiiadcr tut pka <il pnxau Uelcriti in tlu I^h. ol tlie .ngrcdieni'. lait lawn 
h> the taw/ 

(in) NVhtie ot ttu Eiaiu iieips sc'^ out in uk iLaigt under > 1 17 of the Indian 
Renal Ci>de a-s muAiiuting Un lo’iiyion oijts o* lut alleged luilaTiful assembly, 
dispON.st*bssion of till* U'lupUir.uui the nu a irniK-tlani one, it ii. incunibcnl on tlie 
Appt'llate CosUt to rtx>jd a tii u imuiin, as to pov«4.‘'-‘ion and its failure to record it 
tni the vital is-sue m Uu ^\ltl^.ut dinding vimh liu qiustion a>. to who was the 
aggrcactot could not pjojxul) and xilMattouh Oc duiinuind. !> apt ui lead to mjUdUte 
t»i sudi a t 4 .iiou 4 i suli^iantuil «lnrai*o» a^ to \w'nrain nCciicitnce of the Napreme Court 
on special Icavc.^ 

(It) Where the micru« touii ^id tiled a pi K.cdaii utikm^wn lo law, eg., holding 
a preliminaiy inquiry urulei s 18H, Ci )* t , and dit iircumstamtw l' llie cabc were 
btiong enough to diow that ht had luaOv an unjaduud ,ippioavh to die cast*^ 
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Ajmci Sut^h V. Tin Slat(% A. SC 7b. ^ 

V. S7tf/e of lhd*i<ibad, tWoi 2 SC.R. .">24 [5Mh. 
Taiu StHUlt V (19^0) Sv R «29 

Havula litnip^usadu v. Th< iRbl’ Sc R 322 
/Capurr v. SVa/e o) FHn)(ib, A. Wit* Sv., 1^ 

Slatf of Bihar v. Jiiialul. A, 1%0 S.c. 48 \5h 
Mokindrr SiftgA v. SWe of Piuttjah, A. I9ti5 SC 7t> i WC 
at B^kat w A, KC. 51K) ». 

Amia4 v. The Htatf. 119S2) S.CR. 757, 

KapMi0 V* Tht Awt A. 1950 30. 

Nmi tM V. Kmkmy^ M, A- \m SC, 882 (m). 
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InlarfeKDoe with findings el fact 

1. In a criminal appeal on special leave the Supreme Court will not 
Cunslitute itself into a third Court of fact and re-weigh the evidence which 
has impressed the Courts below/-** Hence, 

(a) It will not interfere with the judgment of the Courts below only 
on ground of crethbilit) of witnesses, v\hcn tiic prosecution story is not 
pnma feute incredible oi improb«ibie^a oi the alleged error of the Court 
lias not resulted in a tailure of justice." 

Where the High Court has consuieicd all the evidence, the Supicnie 
Court will not examine the nwons oi the High Court for conung to the 
conclusion fiom tliein.'* 

2, On the <rther hand, though the Supieme Court will not, ordinarily, 
look be>ond the pndiNys oj fiu't armed at l>\ the Court below% the Court 
will interfere in excei>tional cases, "a ry — 

I. V\heie tJicre has been in subNiance lui laii and proper tnal or the 
tindiiigs ot llie fact are sucli as aie shtK'king to tJie ju<hcial conscience of 
tlie Court, that is, wheie the evidence is such that no liibunal could 
legitinulel} infer liom it that the acciisotl guilt\ of the offeiue,*a eg.— 

{a) Where tlie Courts below have arnved at a division on the pica of altbt in 
disregard of the principle ihat the standard of prcx'tf which required in regard to 
that plea mu->t be the same as the standard which is applied to tlie pioM^cution evidence 
and that in both cases it '^ould ue a rgasonable standaidp^ or where die circumstances 
relied upon b> the Courts were not incoii'^istem wiili the innoccme of the accused,*^ or, 

Where tlie Court below relied uiion die {onus^ion ol a co-actUbcd or die 
testimony of an accomplice wiuioui suUioeni indcptndeul evidence in corroboration 
or where the Courts beiow, in coming to the conclusion tlLii ilie cuiilCsiion was voluntary, 
faded to note that Uic proNecuuon oflered no explanation wh> the L.l.D Inspectcur 
kept die accused in piomi^id custody preceding tlie making of die (onfession.^** 

(c) Where a hndmg ol latL na^ been arnved at on the leMimony of a witness who 
io not a person on whom any reliance c(*uld be placed and who was himscll a party 
Ui the prepaiaUon of a mreed drxunicnt in the suit and the Courts below have departed 
from the rule oi prudence tliat such testimony should not be accepted unless it 
corroborated by {lOine other evidcruc on the retold, a hndmg of tliat character iziay 
be reviewed even on spetiai leave it the <»diu circunistanccs oi the ca^ require it, and 
substantial giave injastice has rt-uiitd * 

(d) Where the apptllani has betn convicted notwithstanding the fact dial the 
mdence was wanting on a nic^i inatcnal part oi me pre>^cution case/** 

(e) Wliere it appears that die High Court has not at all applied its mind to the 
aji^eaauon of the evidence and grave injustice has resulted ihereirom/^ 

4 Pntam S%ngh v. Statt, ‘1950) SC.IC 45J. 

6. hSuik Raj V. Sme of L. l\ K 1959 bC. 902 

fi, Daibu Stngh v. StaU of Pimjab, A. I9t)2 bC. 1106 

6a. Tara ihngh v. S/ate, (196fi} bC.H 729 

7. Bkukhan v. i>tate of f*., A. 1957 S.C. 474. 

8. Sanufant Smgh v StaU of RajaUhaf^, A. 19*51 S.U 715 (722). 

8a. Mohtnder Singh v, Statt of Punfob, A. 1963 bC. 79 (SJ), 

9. V. State, A. 19W> b.C. 6 (10), 

10. Hmpado V. State of W. B., X 1956 b.C. 757 (759), 

11. Hanumant v State of Madnya Ptadeih, A. 1952 SC. 343. 

12. Kashmira Singh v. State of Madhya PiadeiM, (1962) S.C.R. S2& 

13. ^athu V. State oi V P., A, 1^ S.C 56 (59). 

14. Bhagtoan v. State of RajasUhan, A, 1957 S.C. 589; 11967} S.C*It fi$4; 

Kun^hammad v. State of Madw, A. I960 SC 661. 

15. Hanumtmi v. State of M. P., (1952) &CJR. 1091. 

16. Mohm^ Singh v. State, (1950) 821. 

17. Sminn V. State of Xajasthm, A. 1956 $.C. 425 (4Sl), 
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(/) Where the accused has been convicted of murder, without apprehendini^ the 
true effect of a ma/frfd/ change in the versions given by the witnesses immediately 
after the occurrence and at the trial \iith resx>ect (o the nature and character of the 
offence.’* 

(g) Where the accused has bet*n convicted of murder on the opinion of a third 
Judge (in view of difference as (o guilt between two Judges) who, again, has differed 
on the questkm of sentence.’® 

(h) VtTiere the finding of fart lead^ to a conclusion which is not tenable at law, 
e.g., where the accused was convicted for havin'; intered into a conspiracy to murder, 
though the penons with whom he was <?aid to have conspired, were acquitted.®® 

ft any of the fore^omg^ cotidilions ,tre pre‘*ent. the Supreme Court will 
make no riistinction heiween a iudgfinent of remvirtion or nrcinillal hv the 
ITigli Court.®* 

H. Where tin* Hi^d) C'ouH has nnerswl a fin.hnc r>f anpiitta) of the 
subevrdinate Court, in of »lie ]>iintiptf's b^ the Supreme 

Court in this behalf.®'^ hut injt othervvi'^l^ 


Interference with concurrent findings of fact 

The Supreme Court \vill not rea'^se^-s the rnirieme at larjj^e and come to 
a fre^h to the iniioeerua* «>f thf* arensed,®’^ so as to interfere 

with a concurrent finding <»f f^M b\ the C'ourt* 

But even in eases of eomurien* th** may interfere — 

(il W’hore ihere bo'Ui in the Mid a Mnlpi,,n '>f the ]Tinei|))es of 
nalund justice;*’®,**® 

(ii*) W'f'OK* -^’0 coiKlnMoH'- k’jm] e ’ W tfie Iteln'v arc* so patently 

opjK^s^N] to the v.(ll f^M.^hh^hed pnnei]»’es of judieied :»]»pjuricld a- to amount 
to a miscruriarie of iustiu' " 

(iii) Wlri'* th^' (’oi:it> litve n)r‘ »iUid au. etior of 1:,\\ or of the forms 
uf piure>s (;! In v hi* b e itself ha^ hailed:®* 

flv) Wheie d.ete hu-' Ix^r'u m iu’pinU'r teception or rejection of 
evidence which, if discarded ui itveived, v,r*;ld len\o tiie cijiiviction un- 
siH)portal)le;®® 

W'hen* there ha- b'*^ n a n*''U.uhug nf vpal evidence®* or the 
Court omits to no»ife v(iv ir is»itanl j>.an!s \h the accusofTs favour which 
wouM swint; tin* Inhinre tin* other w iv 


ConsUieration of evidence by Supreme Court, 

1 W’here tht* finding ,d bw de Hi.di Cour is perverse, inade- 
ami has les^thed in a nii'-carriaeo of tlu Supteme Court may 

itself hear the appeal on the evtdei^'’e itiMfid ra :emandtn£r tlie ease to the 
•Ilijgh (\)urt for a ircon‘^idt*ratiMi *»f the ev hliMjCe. v liero the * tier course 


18 Soilhu Singh v SfaU of P^pHt \ l%j ^ 

19 Pnnduian^ v Stotf of Hvdeiahad (K6n> 1 S( R 1(>83. 

20. 7ab&i Singh v. Stait* el V P , SC jfi5 . 

21. Staff of Madras v. Vaid\amftha, ^ 1^^ 

22 Nihal Singh v- StatA of F^fvah. A 

23. Sarat^anrtbhan v. SMf ol A 19lifi SC (127€^, / i# o 

24. Ka^f^h V, Statr of U, P., A im S.C. \W {N07); Ashtq v. Staff of M. P., 

ffi. Kit^^S^fh v/sfcr’fr of U. ^ If^SC. 712 (7^ 

1. S^wm Singh v. SMf of A ^ 

2. Matan v, Sfnif of A. S.C i«a 

3. Kohrimim Sftiifc v. SWe of M, K A. 1952 S.C. tS9. 
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would lead to uuneces^irv delay or hiud'^hip, eg, Adhere the appellants are 
under a sentence of death ^ 

2. Pul where, in niaklnjf a reference niulci s. 307, Cr. P, C., the High 
Court failed to con^idci the entire evidence as tequired by sul)>sec. (3) of 
that section, the Supreme Court rem.mded the matter to the High Court 
for compliance with s 30/ (3). instead of examining the csidencc itself,® 

. Interference with sentence. 

1. It is nt't the pt u'tlce of the Supieme Court to interfere bv special 
leave in the matter of pu^istmunt unposc<l f(W crimes coininitled®-^ except 
in exceptional ca'^es’^ where the scntcTul^s ate liai\ii and do not really 

advance the ends of pis^iio Thus, the Court lias rc^liicctl the sentence in 
the following ca^es — 

(t) Though the offence (»f black markaini, calls for a certain amount of sevTrity, 
>et, when a substannal sentenct ol irupnsikninent wuh fine (re a fine of Rs 42,300/ 
^in addition to a veai s imprisonment ^<)r b^ack^maiketing in 113 barrels of kerosene oil) 
has been awarded espeualK to a co^mnis ion agent the impodtion of unduly heavy 
fines, which may bo justified to some e>tcnl in the of piincipals, is not called for 
in the case of.a>mm»ssion agents the Supremo Court aca^rdingly reduced the fine to 
Rs. 4,000/. in all ^ 

Upon a cx*nsiderniK>n ot the age or vw* ol the accu'^'d 

% 

Where the murder was committed without premeditation and in sudden heat 
of anger without being cruel or biiifal to the victim^ 

2 liut the ‘'fvontv of t]u* fine inijx^cd vtnild not, per be a con 
sidcration foi udaung if '\hf're the mkhI evil whuh is sought to be i becked 
bv the punishment is «uch dut onU a deterrent fine would be cf?eili\e,(\</ . 
in the case of illegal iinpoitation of gold,*® 

Appeal against acquittal^ under > 417, Cr. P. C 

1. Though in appeal against acquittal under ‘s 417 of the Cr P. C , 
the High Court h.is f ill to re\iev the cvitlence upon winch the ordei 

of acquittal was hrinded the iudennent of the trial Court whuh had the 
advantage of teeino tl ^ \ an I healing their evideme can he levenel 

by the Con f ordv m ( vivtJiPiTi *n vises’* aiid t«ir siiletantid aTi<! 

coni}>elIing reasons 

2 The Supreme C*(;urt will interfere with an onlcr of acquittal where 
it is penei-e”* (w '^lure the f ids .i^e ^\\ h Miat no tribunal could legitinMich 
arrive at the comlu^ion that the guilt of the accusetl had TWt l>een proved 
heMird ap) rci opabl#^ 

Since the ^ '1 reme C^jiutd nirudidton iiruler Art 13/v i" limited onlv 
by its onn iliscnMftn, the Comt 1 ms nrdrMjbttslI)- ji]ri‘''liclion to intf'rfeie 

4 Jmmart \ S<«/, „( Punmh \ !9W SC 169 (47’). Cf Panduranc v State 
of H\dtitibad I J'CR 198,*); Marhander v State of Hyderaf>od, 

(1955. 2 SCR 524 (530). 

5. Rtmyed V. State of Bihar. A. 1<«7 SC. .173 (375) 

6 Adamji v The State of Bombay, (1952) SC.R 172. 

7. Matkriy State of Punjab A 1964 SC 986 (992). 

«, State of Maharashlia v George, A. 196S S.C. 722 (744). 

9 Bhupendra v Stale of Puniab. A. 1%8 SC. 1418 (7444) 

10 Iiiia^^na Navigation Co v. /«’;//. A. l%t 11 W (tlS3), 

11. SkantirtUijan v. .AbhovOnanda, (1^) SC 'Or. A. ^60. d. 14-MMll. 

12. »ertnP«lv. Thi State (1952) SC.R. 198 (2W). 

13. AfortMf T. of Mahojaskfra, A. 1^ &<;. 201 

14. State ti Ue^asktra v. Ptneha^koek, (19^ fOr. A. 194489, tf. 12*13^ { 
State of Rafmkrn v Mukk Ram, (1989) S.C (Cr. A. 78/89 & 194^. 
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even with findings of fact arrived at by the High Court in appeal setting 
aside those of the subordinate court acquitting the accused.^® 

3, In the following cases the Supreme Court allowed the appeal and 
restored the judgment of acquittal — 

(«) Where the Sessions Judge had taken a reasonable view of the case in acquitting 
the accused in accordance with the unanimous opinion of the assessors but the High 
Court reversed the order of acquittal relying upon some witnesses overlooking the 
weighty comments of the JSessions Judge upon their evidence.^* 

(b) Where the accused, thaigod of murder, reinidiated his confession at the earliest 
opportunity as having been made under Pt»lice threats administered to him at night 
while in jail custody and there was evi#nce to show that the Police had access to 
him there, and there was nothing to displace his statement that he was threatened, the 
finding of the Sessions Judge that the confession w'a'- not voluntary in character was 
fair and reasonable but the High Court had set aside the order of acquittal, without 
any compelling reason 

4. On the other hand, tlie Couit would ne^t exerci'ic thi'- power to 

m>|>e‘n a stale* matter quad, m oidti of discharge in ics|>ect of a 

Mntutoiy offence whkh is alleged tn ha\c ticen conunitleil several years 

Practice and Procedure* 

1 The Supieiue Court would not allow a new {X)int (wdiieh was not 

taken before the High louit') to be* laised before unless it is a ques- 
tion of pure c *j , 

(/) Whether in a cis^ fn' ible b\ q ruint of Pension the Public Prose- 
<utor <an apph foi w jh<li<iw d at the* committal ‘‘trige*,’'* or 

(n) (^Hustirm eff intiM*pn*t.ilion of a statute ‘‘® 

(ili) Oiii'-lion nf nn’^dution/’ except where had the question been 
iaise<I helore tin* High Couit ii eould ha\c rest ale 1 to an alternative 
iurisdirtion 

2 Questions whnh if adinittol, would necessitate a retrial, 1b tt 
the examin.ati(*n of the acuned under s 342 was inailequaie or misjoinder 
of charges/^ cannot he rii'^ed for the first lime before the Supreme Court 
m an appeal (»n sfK'cial Iei\e 

Nor would the Couit admit a new plea if it would require further 
evidenced® thu no sarutitui of die (ioxeinn'cnt had been obtained for 

lodging complaint undei - of me Ci V, C.*'^ 

3. Rut — 

(a) If a jxdnt of fact winch pliinlv afi‘-c> on tlic record, or a point of 


15 S'thal SiUiih V Stuti of Punmlf A S C ^ . 

10 Antar Sintfh v State uf Punjab a«>53) SCR 118 ^423); Sanuat v. State of 
Rajasthan A 1051 SC 715 

17 Ahet Rata \ State of Saura>hfra t 2 SCR 1285 
18, State of Bihar v Hiiald A l96ilSC 47 
19^25. State of At P v Atad Bharat Fwaxre Co A \967 SC 276 1 278): Maden 
ImI V. State of Ptmtah A 1967 SC 159«) (/5W). Ratdal v .4 m«. Coateter, 


A. 1967 SC 1639 (1642). 
State of Bthar v Ram Nare^h 


1957 SC 389 (394); (1957) SC.R. 279. 


14. Movh V. State of W R. A 1956 SC 536 (541) 

15. Atembk Chemical v. Wtftkmen. A 1»1 SC ^6 

16 CoHtonmeHt Bo0d v Pvaie Val, A. (HO). 

18.19“ IW S-C^.W (J^) . Waverty Jute MiOs v. Ruymm 

20. iTp*. a 1965 S.C. 1451 (1452). 
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law which is relevant and material and can be ar^ed without any further 
evidence being taken, was ur«d before the trial Court and after it was 
rejected by it was not relocated before the Hi^h Court, it may, in a proper 
case, be permissible to the api>ellants to ask this Court to consider tliat point 
in an appeal under Article 136 of the Cunsititution; after all in criminal 
proceedings of this character where sentences of dcttlh are imposed on 
the appellants, it niaj tiot be apptopriate to refuse to consider relevant and 
material pleas of fact .'uul law only on the groutid that the> were not urged 
before the High Court. 

(i") If it is shown that the pleas were actually urged before the High 
Court and had not been consiilered it, then, of course, the party is 

entitled a" a matter of right to ‘obtain a decision on those pleas from 
this Court.*’ 

(f) Bui eveti otherwise, tio hatd and fast rule can Ik* laid down 
prohibiting such pleas being laised in apjX'aN under Art. 136.*’ 

4. In an appeal under Art. 136, the lesjxmdent cannot, without filing 
a cross-objection, attempt to ^uplH)rt the judgment on grounds which have 
been found against him,** 

Abatement. 

Though *t ciinjiinl apjHul uouJtl nninianlx abate the death t>f the 
acou'^e^l. it niaj he ]H‘niniled to be o)iU»iuie*l h\ ibe tef^al n pTesenVitixe of 
the atva^otl where the '^eiiUMite appeah*-! aitcci^v iht fcfty iif the 

deceased, where the senten^'e is one of tint * 

E. Principles relating to appeal by special leave from decisions of 
tribunals. 

tA) 1. The general principle U* be rctneinbered in llu^ context is that 
the Supreme Court would awa distnh the <locisit)n^ nf ^ptsi.dK toiMitnliv! 
authorilie^ or tribunals, it it were an ap}eal Court, and wouhl nt>t rexiew 
finflinjjs of fact except where {hex .are perverse oi to the jiulitial 

conscience or the hke.^* 

Thus, a libera! exercise of the pt>\veT un»kr An. K^6 to interfere wiili 
decisions of In<Iustrial Tribunal' may inaterialh att^nt die fund nn<*nta! fiasi-i 
of such (kvi^ions. nameh, a qnu ii S(,)viti«>n lo nUcIi <iispiitC', to rudiieve 
industrial peace 

2. The Supreme Court will not all‘»w an appetil from the decision of 
a qiiasi-ju<lic5al tribunal in the exer* ise of itv exiraoniinarv jioxvcrs undei 
Art. 136, on any of tlie following grounds: 

(i) Where the determination of the inburicd has n<it been afFecie^l 
inateriallv bv an allege<l wrong intorpietation 4)f anv awardd Similarly, mi 
award vvhivh is within the Jun^<hctio^ <*f the tribunal and ba'^od on relevant 
facts cannot be challenged on absifmt r|ucsti(;ns law da ;ls in the ^a^e 
an arbitnition tribunal dciiling with nanmercial matter s.*h 

(j 7) That the iribunal has coine to an alh^gc-rl wrong decision, Jiaving 
the jurisdicii(»n to come lo that decision.^ 

21. Masaiti v. Sfate of CA T., A. 19t^ S.C 202 { 209), 

22. Bam Ram v Prasanfti A. 1959 S.C. 93. 

23. Bandada v. Staff of A A 1964 S.C 1645 (M7), 

24 Kiakanckattd v. S. T. A. A. A. 196B S.C. 1461 (1464), 

25. B. C. P. W, V. Workmen, A. 1969 S.C 633 ($36} t »indus(hm 4niiHafic$ v. 
Workmen, A. 1987 S.C, ^8 (953), 

1. Bharat Bank v* Employees of Bharat Bank, (I960) S.C.It 469: (1960-51) 
CC. ZSS, 

la. Kays Cmtfuetion Co. v. Workmen, (1988) S.C (CA 382/58]. 

lb. TiXiOe Cq, y. PmfiOt In^triat Tfibmei, (1967) S-CA 355. 
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(m) 'I'hat the ^ward of the tribunal is based on no evidence, when 
this ground was not urged in the application for special l^ve. At any 
late, whwi Uie evidence that was shut out relates to an isolated point which 
in the opinion of the Tribunal liad tio bearing on the issue before them, 
there is no sufficient ground for interference by the Supreme Court.** 

(iv; That the award has been signed by only two members of the 
'rribunal though it originally consisted of three persons and tlic entire 
hearing had taken place before the tJiree f)crsons, when the statute provided 
that it was not obhgatojy uijon the (Voveiniiienl to fill the vacancy when 
one of the members ‘ceases to be available' at any time during the pro- 
(.mlings,** 

(r) VMiere in a proceeding under the liar Councils Act, the High 
C’ourt agrcc<l with the liar Council that the ajipcllanl was guilty oi pro- 
fessional niiscomlucl, the Supienie Court would not le cx^imine on tlie merits 
this coiuyrrcni finding <>{ 

{vi) Whore the question or juri^diition is noX a ]>uic question of law, 
but is hiiiujlrd with a (^ue^liun oi facts, a part} cannot be allowed to rai'^e 
it for the hist lime in an apj e.il to llie Supreme Court from the deosion 
(U* a I^aboiii Appellate 1'n!)unal/ 

(TiJ) Wlicre l}i*‘ q’^estuai iiuiihc*'! lu*- in be <leteimined on cmpirUal 
inu^aicratn^HS as distmi^ui^lied from objective data.'* 

{tin) Wheic tne UMttei ha^ become ''tale/ 


tl’. ) (hi tb(‘ oiliei build, the >np:eme Couit has granted special leave 
li appei) It'an dc< isuai’- o( iiilunnK, on Uu followiiig grouiub— 

(M Wlieie the do -t. a of the diibunal wa^ wJhoul jnnsdution, or 

111 ot its iiOti, c /, 

{a' While an PJcction dnbunal aliviwcd a niatmal amendment beyond the time 
limited in s, 81 of the HcpfcMi^n^ation of tlie People Art. 1961, for presenting an 
'.uticn jK^ti’ion^ 

t Where tlie Railway Kate-* Inhunal entered iriiu the Tca\t7hahU ntss of terminal 
h'\jed a'cvrdJn^ to tlu j.uw"%.otis yi ihc Kjh>va>T Act. 

Where an award wa^ pa^yd U> nd rh;* tinu orijcnally fixed b> the Govemmei i 
ai'd the ex [>o^f ixtui-uai tune h} tjoveiiiinent wa-- ultra in»s.» 


I {'n Where it o-^icpsiblv l.uh.l t-' e.xeiwi e a paleiU jiniMhction;’* or 
did not iiejfotm i'* duly under liic luw or di'biud to cxckih* jurisdic- 
tion iqxm an eritineous \ .ei. ft the law * 

iiii) WliCic the hibnnal inisihuaet; upon a milcnal ipie'^tion 

and pHx ceded upon a speulal.vc view ot lIanu-'.’“ <‘7 ““ 

(rr) Where a TiibuPal a« ic 1 m xiutui'nii <>J iliC principles of natural 
ju^dcc.^ t'tf,— 

( u ) Where an Income las. riibuuvd, in i ,<»hmg an as-^cs'^inent. (ol 


2 . 

3. 

4 

r>. 
a 
» . 
ft. 
9 

10. 

11 . 

12 . 

13. 

14-2S. 


Manak Lai v. Vkm Chand, S 19.w ‘'C }-5 l ' vl957i i'LM t 
t.’nihd Lomm^rcial Bank Ltd v V. P. BatiK \ 19o3 SC. 437. 

Indian Bonk v. f , 

State 0 } Bthai \ Kirpe Siiankar, .\ Ift'l SC (3(17). 

Ilathh C'kandra v Tiilnki, A. 193" S.C. 4*14 ( 

S S. rJnht Rv. V. t; D Sugai AJdh. A 19«( ^C o9.> 

S/rau'kvard Manufactuung to v t>. M»ii .A ^ 

aaks of t, r. < 0. \. c. r, <•,» . a. i^o? st 78 (mi. 

Ra/lmskm V, Blnod, (1^'*51) . ,iv-Qc<' lo-i 

D.i,. Uvtibj V. Dkmntadhata Mumrifedtlv A 19 .i 9 S.C. IZd (J./*) 

(lasAiff V. Deo Vkondia, (195>5) S.C A. 41. 

8 . c, e, H'. V. iTttfkwtB. aaas) 

V, af V. P., A. 196«» S.C. 573 {590). 
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actod not on any material but on pure guess ami suspitaun, (i») did not dis- 
close to the assessee what Infonuatiun had been supplied to it by the 
Depai^ttit, (c) did not give to the as^essee any opj[)ortunity to rebut the 
material furnished to the Tribunal by Uie Department, (rf) declined to take 
ail the material that the assessee wanted to produce in support of his cased 
(l>} Where a Hales Tux C)fficer, disbelieving the returns filet/ by the 
asscssee, makes an assessment on any figures of gross turnover without 
giving any basis to justify die adoption of that figured 

(v) \\here Uie order of the I'ribunal was vitiated bv an apparent error 
of law.* 

Exhaustion of alternative remedies, how for a ground of refusaL 

1. The Suprwnc Court generally does not entertain appeals against 
orders [ussed by a Tribunal unless tlie alternalitc remedies provided by the 
relevant statute by way of appeal or revision have been pursuetl by the 
aggrieved party.*-^ 

2. This, however, is not a rule of exclusion of jurisdiction" and where 
questions of law of iinportance luve been laisctl, and those questions have 
othervvise been brouglit before it, tlie Couit may hear the appeal on sucli 
questions, even though the statutorv retnedies have not boon exhausted.'* 

■}. But the Supreme Couit would not enteitain an aj/pe'iil under Ait. 
13t) direct from tJie tlecision a Tribunal, whcie the effect thereof would 
be to bypass tlie High Court from vriiosc decision the apjiellant has 
preferred not to apiieal, 

{O) Where the High Court ha- refused to diieit (he Tiibuiwl to state 
a case ami the person aggrieved gees to the Suprenie t'ouit against tlie 
order of the Tribunal vvitliout apjieahng again-l tlie order of refusal by the 
High Court.* 

(b) 'I'he position would lie the s.une where the High C'ourt gives its 
decision on ;t case stated by the i ribuiial' or on revi-iun and the assessce 
does not appeal against that dctisioH of the High Court.' 

But tliis may he allowed v'here -[lecial < ircuMstaiii es’" exist, which 
cannot be corrected by the procedure of -t c.cte stated on a (jiiestion of law , r (/ , 

(a) A breath of the primiplcs of n.itural justice bv the tribunal." 

(b) Other remedie- have been barrel, foi no f.mlt of Uie appellant.'* 

(£•) Where the .statutory rcvisumal or appellate .luthoniy would have 

felt bound by a dcci.sion of the High Court.'" 

Interference with a finding of fact. 

1. When hearing apjieals under Art. l.V», tin .'su]>ieiiie t'ourl dues 
not sit as a Court of further ajipcal on facts, and does not interfere with 

1. Z). C. Mills v. temmr. of I. T., ( 1932-54 ( 2 C.C. 497. 

2. C/. Ragkubar v. Stale of Bthar, (1958) .sC..'\. 852 

3. Cktks of C. T. Co. V. C. T. Co., A. 1957 S C. 78 (81). 

4. British India Navtgathn Co. v. fasjit, A 1964 S.C. 145 (1453). 

5. Ramsatan v. C. T. 0., A 1962 SC. 1326. 

6. MasUrr Camtntction Co. v. State of Orissa, A. 1966 S.C. 1047 (1049). 

7. Bdll^hdas v. State of Bihar, A. 1966 S.C. 8H (815)1 Chimmonltdl v. C. I. T., 

A. 1960 SC. 280: Chondi PraSad v. Slate of Bihar, A. 1961 S.C, 1708. 

a C. 1. T. V. Lakhttam, A. 1967 SC. 338j C. I. T. v. K. W. Trust. A 1967 
S.C 844 (846). 

9. V. /. T. O., A. 1962 S.C 1323j Indian Aluminium Co. v. C. /, T.. 

A. 1962 SC. 1619 (1620), * 

10. L. S, Works V. Asstt. Commr,, Sates Tax. A. 1968 SC. 488 (494) (entertaining 
appeal from assesni^ authority fw sales tax), 
n. D. C. Mm V. Commr. of /. A. 1955 S.C. 66. 

12, Sittih V. Commr. of 7. T,. A, 1961 S.C. 736. 

13. Bemk v. Bmphyeet of Shetrat BanK (1950) &CR. 489 (4«9)« 



sHOitTSit <*oisr^trt‘utioN 0t imiA iii 


findmgB given by Tribunals on the ground that they are erroneous or based 
on a misapprecialKWi of evidciicc,^'^-** unless - 

(a) They are prevcr'-c* ui fw-ed on surmises and conjectures, not 
supported by <in> cMclencc on rcconl- 

f/j) Ihc} aic based paill} upon adnii'^'^ibk and paill> upon inadmis- 
sible eviilencc ' 


(c) ^J'ho aie based ujxiii a \u\\ td the lit s \\hi<h cinnot be reason- 
ably entcitaiiKth oi, in odi^r v\oi(K, the comlu-uais aie stith that no tribunal 
of rcabonable and unlna^sctl men* and pTojxrK instructed a^ lo Uie relevant 
lav^ uiuld lia\o readied* 

((/) While tlic hnding is nhitian ot is oii'ul at m violation of the 
piiiKiplts td natin.il jiisiut. 

(r) Wlure iht 'InlJiinn lu- poken in t \<^ \oitcs and given incon- 
'.islenl-antl contli<nng hpthni»s’* 

ij) Wliire the hntluig is not h.j td t i nu i^gal csidtivc and is "wholly 
uitonsidcnl with tlu unit ml on. dit ’t nid <n l^i'^td on conjectures.'^ 

( (/ ) When tin tnidmg ot fut is hiMtl on a (on ideiation of niatertal 
v\huh IS iiuk' ml tt; tht in«iu i o' j n»K rm rtu\anl md partly on 
imkv lilt niiiciiil ml it is nni>o Mr»li io r ♦<> \ h t cMcnl the inind of 
tin Coi n Kvas ifii<.t(d l)\ ll i in dev int i nUnal ‘ 

(A I Whtie the cipoKMih oi dit Iribi ml ih^ question is erioneous." 
in WiRie inspiti ot i m md 'liiiauui ru^ laind to make a 
(letiiiile hiKiine on the i)oini utiittl to 


IkiMii 1 (111 ta' ^ t t( 


i. Com vri 1 no* (.» r mtu he oJTidness» of 
Tuhtn 1 i IS to UR te<isonal)leiiei>s or 

t .1 / f ..... 


Ih. fmiti.is nixie 1 m miOi • rnb.ti 1 twason-iineii^s or 

num^s f.t the M..n.l.iu (>rdu> .utihe 1 ‘a thr tciiitMiig ( »tn «• under 
tlK Iii-ltiMmll nipl(JM nut v s » ),f'a t \n l’>4<> s hether parti- 

culai .lu u.phn.tsul *' ■ 'x.nncot Oaiuunir bonub. 


2 I U < o'lt. I'u u II <il to u 


il. it.Mo.i r>t the Election 


T tihtini! on tin follov iiuj nni on' 

(a) ^\htn the (.indidature (omimncid in a pa uoilir ea'e 

(il>) ^^hah^.r I'u impio[yi ujiclion ol a non. nation paper materially affected the 
u ult of ihr election ' 
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7a/a /run ASlt.l C» v J/aJal K , .o \ 

ImfnTial JobafioCo ' UtrkmfH \ 1% 1U8 d 

V Hanuman \ S< (Jd 

J \ i^ommf o* I 1 \ ^ 

C) Raihuhai v Mtf/i o) Bihar iPW ^ . 

Pkarangadhura C hi mi 'll \ >tati ot iyaurash.ra 11950) 

Dtnadafidhu v fadnmow A ^ C 411 

.->7 . 

P S^/ihA MaeJoot I A 

0Z"Sa.\ r f WSC U-8 ^ W-f ^ 

/ r,A 1955 hC 271 , c. on io<i 

Kalinfa TtiHs v « \ W 9c <*) t S) 

Antmrt Hotel v ^ 

JamUM fwarf n P \ sC un (/Ml) 

XkotakJiHisiOf B S C v SioU o/f/ P A i w>c i 
Sifa Ham Suiat Mrfli v Wo^*n A S C W70 (urn 

Smtnde* v. D*rhf. (19671 S.CR. 179 (Ioo>. 


S E JadM'/nes 


SC.R 152 


R 9tl 
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<f ) Wltether a pMlicuisr sum paid at the time or on the eve of etectioB «w ft 
doiHUionf m act of cWity or aa cteoion expense 

3. Similarly, in the ca^ of an Industrial Tribunal, the Couif has 
refused to inteifere with rtndin^s of fact on the following jKMiits, inter alia,~ 
{(«} Whether certain employees ’Were ‘workmen*.’* 

(fr) Whether the wwkmen w'cre ^uilt> of go-slow tactics.’ ** 

4* On the other lund. the Couit would mterfere with .i imdtng of 
fact arn\cd ai hj a Tubitnal — 

W-here an Elecnon r/ihuna/ found that a business uxij, a joint family husineSkS, 
acting on the piv^ompuon that a new buMiiess started by the father is a joint family 
busrne:»s t while there siah presumption in Jaw ) 

5. In general, tJie Couit ictuscN to dislurh coiuuiient finding of 
fact, founded on appieciatiun of or.tl tMilence-^ 

6. fn the absence of such cxtiaordinai v cocuniviaiues as nienlioncd 
abo\e, the isupiciue Cntm uill not. in an apjv<.Mi uiuki Art IM>, examine . 

the evideme iuoi<Ld b\ the TiiiiunaH- * 

* 

7. Xor udl the Su]JiePie C<»int enteitaui adiditioiial CNulence, in Midi 
apfK.*aI, to controvert hnvimi;s of lad by the Tiibuiial * 

Interference with discretion. 

Where a 1 nbonal Ins exetdsed its diNaetionarv powei aflci a consi 
deration ut ill the lelevant tads, the ^uplenc Court would not inlciefeie/*-*' 
*\ccpt vlicie the Tnbunal his contiavencd aiu pniKijile of naluial justitc 
^nv iniiw^rtant pniRiple oi l<i\\,’ ot aj^i litd an\ uiong piinciple.* 

Higb^wnal’. 

This lenn, U'^ed m juxtqK^^ition with tlic won! Coiirf, refers lo 
decisihcial ttibunals, odur llfan the oidanai) coint", whnli have the 
does IX of a Court' ^ Iboadl) speahtng, tiiO junsdid^on ot the Supiemc 
Hut Art 130 < 1 ? lo #*nteitain oppctl r*) s^nm^I lOi.ve Itoiu riecisions 
cmnol bils’ nuhvkv. tiii>und aeani'^t wiiosc dcdsion the Couit lla^ 
(d) ion U; issue tie villi'^ oi nx/i ran md pn hhiU^m^ 

{h 

undei tie* pic dit \unk ila Supiviae Cmnt his entciUined 
felt 

d) Ihe Ccntiol iioa'd of Kcvcnia tiivi iJentMl tiovdiiinent, cxeidsing 
powers ui apped .md rcvisi^.n undci T'tJ 1 <0" the sea Cust(nn-' Ad.** 

IS Dhaja^tgndhara ChimKal l^orks \ uf bainashira, (ms^> SCR 152 

(Jfi^ 

19 Hvrkmfn \ Mofiffui Sugar ta^torw A 19S5 SC IStKi \1S09), 

20. tkattanalka v Ramchandra, 11^55 ISIS 477 i4Hl} 

21 Mohan Singh v BhamiarJal A 1%4 SC I36if (1370 1 . 

22 Union oi India v Inaian Sugar MtlLs Asi^ocn,, A. 1969 SC. 22 ( 28), 

23 C 7 T V Canaru Bmh, A 1%7 SC. 417 

24 *V. E Indus trus v. Woikmin, A 1968 SC. .xiS (551) 

25 Bishamhhar v StaU> of I T, A. 1965 SC 573 (878) [Custodian-ikncrall. 

1. B, C, P W, V Workman, A 1959 S.C 633 horknicn v. W, L Match 

Co, A 1966 SC 976 (981) 

2. C. < Salmon v. Management A 1966 SC. 987 (991), 

3. A, C CamlHiMes v Skarma, (1965) 1 SC* A 723 ( 741), A. 1965 S.C. 1595 

(im). 

4. Bharat Bank v Employee^ of Bharat Ban>, (I960) S.C.J, 459: (1950-51) 
sC. 256. 

5. Chaitanathay Ramachardra, (1955) I SC.R. 477 (481). 

5a. Alembic CUtHicais v U orkmen. A. 1963 S C. 647; Muir MiU Sufi MtUf, 
(1955) sc A. 321. ' 

6. Navigiotwt Vo. r Jotfit, A. 1964 SC. U40 {H4t). 
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(if) Itidti^slriat TribunaK’ 

(w) The Centrdl Govemment, exficii^iDg: po\\er under s. Ill (3) of 
tht Conii^imes^ Act, 1950.* 

(k^) riie J^tate of Ptmjalj ix<-i« isine^ a|/()tJ!aie pow<r under the Punjab 
Welfare Officers Reciintiuenl an<l (^mdl1l<>n^ of Rules, 1952, 

2 Hut tlie pr^'i-ence of ill ol *he tr ipr <>{ i <()url not an essential 

charactenstic of a 'tnbimir m rudu to cou< in undei Att 136^ Tlie basic 

tests arc — 

fa) That Iht )>ovt? of adiiidu Jhon In Iklp (onfened on the aulhorilv 
in question b> ‘statute, 

(h) That S'\li cid|urii< Itint, po\(i n i pitt ol tK ^nu inheicnt 
t>owet e\eunc<l in di it na^ina^ j utn tu k ^ 

(O ff th(T(* I’. \ Ii\ itid llu in n ol lie .lutliorU mi nxf and 

final, sytli iuihonl\ a Trif^i i il t n nul < n* lii.nnK n idinMinlra 

tive ai>]H tP or k-msiuii 

^ On the (/lur hand — 

(!) TT»< word TnIjiiiiJ in \it \^h tv In It s mo'-ti tnbun^iK' on 
the jfc*iound thit tlu \ ut not iciU ’ b\ the St tU no* do »hc\ dernc their 
iuthon(\ lioin ii ' hut irooj the icutii » nt ot flit jurt'e'* ^ an Arbitrator 
appantid i ndn Ifi \ oi the InlnMiii DnjnitL'' 10*47 

Mr I \jrai 1 i tnl nna! v ould 1( out i le t* i ‘U i »i of Ail I V> if it is 
not in\<.vtcd v ith «»n\ pot itt th< inth< nl luu tion ii the MaU but di*^- 
ihut^cs [uu<l adn u \trihiC <r % niMtiois 

(an r\M) the iMjunenwm to i Mi nd fiihntih \ o ild not u al e an 
aiithonlv i Tiilunil t i <>» pu t > tht p 'm i. poaniiwe \ final 
and ^nv^nti d\ ui i ’ -p It < lit C vx InMt n f>ffiicei. at^tin^ 
under CT oi iiu Si n h m ondn tl < I P IiMlu'^tni^ Dispute'^ 
Vt 1917^' 


Instances where the Supreme Court has interfered with the decisions 
of Industrial Tribunals. 


\ flu Suf H M ( Coin I h tu 1 h i\( ''tt *'1 V the ordei of 
ludintnal Tniuii d oti t'u ltd! m nl M ^ r' a 
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17. 

m 


j\fui 7 Mtlh \ Mtlh I min 1 SL K 

Ilanuagar Sw^</7 Mtlis \ ^fuam \ 1 %T C l(n 9 i 1 f> 79 ) ( 1 %^) 

2 SCR ^ 

EftfynffTWfl MeUdoor i>abha \ HinJ C \i \ 8/1 ( 19 i)l) Supp ( 1 ) 

82S * 

Indothtna Steam A'ai Cn \ ftyit ' 

/ttHmtHi Suftat Afdh v Lak^hfntchand tl *03) Supp 1 SC R 24*# {m59 60}» 

Vtskttanafh, ^ 755/641 

i*W# Thfoirev W<trk*>^. ^ A^toKo cr mn <tvt\ 

tiHbm tT(M 4 SM i -0 V. Workmen, K, 1958 b.C. 130 { 138 ). 
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Rut there h no mala fidcs merely hecattse — 

(i) The emplo\er has refused to stay the domestic iiKjuiry because a 
criminal proceedinf^ on the sainc chargee 'was pending before Court, though, 
in general stay was desirable. 

{ii) The conclusion of the in<|uiiy officer is erroneous.®^ 

(m) The emiiloyer proceeded with the inquiry in spite of the fact that 
a criminal case was pending. 

(b) ^^"heTe it con.stitute.s an act of \ictiniisatk)n or unfair labour 
practice 

(c) Wiiere the norkinan has htvn |>cnaHsed without holding any in- 
quiry at on the charges Uwelled against him. 

(d"\ WTiere the inriulrv wav not con<iuclcd in accordance w'ith the prin- 
ciples of natural jiivtice,^’" "" e.g.» — 

W'here the wodunan wa.s not affinded re'ivonrd>lc opportunity — 

(/) To meet tb.c charge,^* e.g , because Ibc projH'r charge has not been 
.ser\-e<l iqxvn him;-' or he h:iv nut been infoimod in time of the date fixed 
for inquiry sr' that rhe wotkiiuin mav prepare himself for defence.*^ 

(ii) To lead evidaice.*^ 

Rut, ill the abvcnce of any siatutorc {H^wet in tliK behalf, the Inquiry 
officer at a domestic inquir^ ha^ neither the fxnver nor the dutv lo summon 
any witnesses. It is for the patties t<» bring their respective witnesses, and 
if, f<w no fault of his, the wi>rkman fails to bring htv witnevs(.N, the Inquiry 
Officer should offer him reasonable time and adtournrnents lo produce the 
witnesses. lUit the workman has no right to ask for as many adjournments 
as he likes.*^ 

{Hi) To rebut the evidence led by the emf'lnvrr, eg,— 

("a't Where the witnesves were not examinc<I in the [>resence of the 
employee and copies of the de[K)sitions were not supplied nor read o\er 
before crosv-oxaminatinn of such witnesses bv the einpUuee.^^ At such 
domestic inquiry, all the uitnes-es relied u{on b\ tlie management >houl(k 
ill the absence of CtnnteUiHn circum^hmees, be examined in the presence of 
the Workman charged.^’'- ^ 

lb) Where the liiquijv flAuir ulied iqwm information received from 
a document or odierwi*-e, without la/tice to the empknee;^® or relied u}>m the 
inconsistency between a stattment of the emplo\ee and another document, 
without giving the einpl<»>ce a chance to explain tfie inconsistency.^ or 
rehecl upon the evidence reiordcd in an inijuiry liold agaiiivi another em()loyee 
which the emplovee charged had no op|>ortunitv to cross-examine.®* 

There Ls prejudice however wheie (he Tribunal, after the <dose of the 
hearing, merely sends for an anthentkated record to .set* whether the employee 
was* the secretary of the I’^nion or 

^97 Dma^mis v Ku^hai Bhan. <1950) 1 I LJ. 520 (S.C ). 

20. Tata Oil Milts v. Workmen, A I9tw S.C 155 

20a. B. C\ P. W. V Employee!^, 1959 S.C. 632 1635), 

•'2(H). Phulbari Tea Estate v. Workmen, A 1959 S.C. 1111. 

21. Rite Theatre v* Workmen, A 19M S.C. 295. 

22. Associated Cement v. Workmen, (1965) 1 S.C. A 723. 

23. Tata OU Mills v. Workmen, A. 19K S.C. 155 (IM), 

24. Pknibofi Tea Estate v. Workmen, A 11W9 S,C. 1111. 

25. Khardah Co, v. Workman, A. 1964 S.C. 719. (The corresponding rule allowing 
witneasea to be examined tn th^ absence of the accum, eubject to croea- 
examination subsequently, hij[d inappl4cid)te tn the case of prooeraings agidnst 
wodmut outside the purview of Art. 311 (2) }. 

1. Cl Kamam Cotton Mitts v. Gmfadkar, A. 1964 &C. 70B. 
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II. Where the procedure adopted was prejudicial to the workman. 

The onus being upon tlie management to establish the guilt of the work- 
man, the employer should take steps first lo lead evidence against the work- 
man charged, the workman should tlien be given an opportunity of cross- 
examining those witnesses and to offer hus explanation, if any, against the 
e\ddence 1^1 against him.* Tlie inejuiry accordingly, vitiated w^here the 
employee is closely cross-exanuned even before an} evidence is led against 
him,' I 


fjr. Where the in<}uiry frfficer is actuate#! by personal bias,^ 

In the case of a domestic inrjttny, special indivi<lual bias is required lo 
vitiate the proceeding. b‘or, in the nature of things, the inquiry by the 
private employer must be held by it^ own officer^ or lawyer,® and such 
persons cannot be lield disqualified to ludd the inciuiry merely because they 
receive Remuneration from the em|>lr)\eT, it the iuquir\ has been otherwise 
fairly londiicted.'* 

Rut the imjuir\ would be \itiated if \i is licM b\ an olheer who claims 
to h,i\e personal knowlrdtje nf the allege#! misAourhict ut die empknee.** 

(e) Wheie flic fmduig of the lnqulr^ officci is pencr^e eg. — 

(/) Where il is basetl on no evidence at all:®-" or 

(u) W’hete on the nialerials on the lecord, the hading completely 
l>aselcss.* 

The InutuiT < tfficct must laoid In'* fmiling with lea-ons^ for the same, 
in his report ® 

(f ) Where the finding of the Tnquiiy i/fficet oi the oickr of the manage- 
menl is nltra z^ire^, — 

<g) Where the eniplmee ha been found ginltj on a charge which is 
not a iiiiMond’M’ .ucui<luig to the icUwant standing orders.*^ 


f\ . Wh'MC the award of the Ttibunel i^ arbitrary 
The Supreme Comt v o'dd inter fero- 

ta) Where the auaT<l i sav, diiecting paMnent of bonus \ is made tin 
an arbitiarw' ba^is/^ contraiv to s^tled principle^ ^ 

(b> Where the l.ibom wa^ Tu>t i>i\on prefer opportunity to test the 
correcliuss <if the nialcnaK tolusl tip#'n b\ the nuinacenient in determining 
the sill phis for the piirixi^e-- of lionus ' 


V. d'he IVihiinat'*^ aw.«rd would aKo be liable ’o be quashed where 
it i*i til^ra ziri v; r a , — 

(O Wdiere llu Trihund thus ted the navmenl of costs of a party in 


1 

2 . 

3 

4 

5. 

6 . 
7. 
8 


1964 S.C. 911. 


Assocififid Cinuttt Co \ I 'sC \ J723 

KkshoTant Cottort Mdtb v Gan^adhen, A 1964 S.C 7o8. 

Satan v Vi^uanuth (1964) SC\ (755/641 

A'iiioeiated <Vwcw^ v Worknu^n (1%5> 1 C A 723 
Tata Ifon S SUcI Co v, ^Vorkmtn A 1958 SC 130 {13S), 

PMbafi Tea Estate v irr»rjtwfw. A 1959 S.C 1111 
Tata Od v Workmen. A. 1%5 SC. 155 (2SS) 
s. Khatdah S Co. v Wtnkmen, A. 

9. Smt Enamd Work^ v. NV^wcm, (19^) Wl/62]. 

10. Andhra Srientide Co. v. Se^kafUih R jbbJ JI*, „ - 

n. Tula oa MSh V. Its A SC. 1^, IndimHuw 

V. Theh Wmhmn, K. 1959 S.C 1081. Mavr Mdls v. Suit MiSs Masdoer 

12. U^) S.C,A. 602; Cromptem Porhmstm 

V. m A, 1950 SC. 1080 (/««). , _ . ,,om\ * *tr9 Adi 

13. KhstsOeOi SpimtUst V. Httshtnya hamfar Sangh, (196Q) 2 S.CJC Wl 

(W). 

9.C4.--43 
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1^ ^ ofiier pRity, imsspectilve of the final result of tl» pfocerfing, 
su<3i order not bdng warranted ly s. 11 (T) of the Influstrial Bis^tes Aet** 
(») Where the <fiapute which was referred to the Tribunal was not an 
'industrial dispute’ within the meaning of the Industrial Disputes Act**-’’* 
(im) Where the Tribunal made an award on a matter not included in 
the reference.’* 

(»**) WTiere compensation wis awarded under s. 25E (in) to work- 
men of a ‘.separate establishment'.” 

2. But the jurisdiction of the Industrial 'fribimal^ is not confined to 
adjudicating indii.strial <lispute.s .strictly according to law, iti the sume manner 
as courts. It has tlie power to impose conditioiiv and oldigations upon the 
employer to secure soi'ial ju'>lk'e and imhi^trial jtcace.'* provulcd, of course, 
they are not ultra r^in’S the ■statute which confers jurisdiction upon it. 

^T. Whole the order of the Trihwvil j.s t mated by an error apf'orent 
OH the face of the record, e.g , as to the interpretation of the agreement 
between the parties.** 

Speaking generalh. an appeal bv special leave against an award 
is not intended to he an appeal on even' ground of fact and of law unless 
the Court considers it fit to examine the matter from anv special angle.®® 
Before a partv can claim re<.lref<s, it mint show that the aw an! is defective 
by reason of an excess of jurisdiction or of a substantial error in applying 
the law or some settled principle ot of some gross and p.d{»ahle error occa- 
sjoning substantial justice.** 

C. If. however, the prece<1itig conditions ate fulfdled, the Supreme 
Court’s jurisdiction in de.aling with awards of Indnsirial Tiihnnals is wider 
than that of the High Court under Art. 226®’ and can l>e exercised even 
agains* an interim award.*® 

TribunaPs juriediotion to take a'dditional evidence. 

1. 1. The whole issue as to the dismissal of a workman is at large 
before the Industrial Tribunal, and the Tribuail has the jurisdiction to deter- 
mine the question of \alidlt> of the order of dismissal independently,** in the 
following cases — 

fi) Where there ln« been no inquiry at** all; 

(it) Where the tlomestic inqiun hns not bi'cn fairly conducteil or a 
reasonable opportunity to meet ihe charges has been denied to the 
employee.**-** 

(in) WTiere the findings of the Inquirs’ Officer are foimd by the 
Tribunal to be perverse • oi not supporteil by any evidence.*’,** 

2. In all suth cases tbe entplover is entitled*’ to suppcirt tlie dismissal 
on the merits by leading aflditiour.! evideme befrtre the •Tribunal and the 


Punjah National Bank v fndu*triat Tfihunal, fl95'>) S-OR 230 (131). 
Nampapert Ltd. v. State Induetriid TrUmfUd. (1957) S.C.R. 714 (76$), 
Cttkatta B S C'arpn. v, C. E. S. Union, A. 19M S.C. 1191. 

Associated Cement Co. v. Workmen, A. 1960 S.C. 56 (62). 

Btdi Merehantd Astocn. v. State of Bombay, A. 1962 SC. 486. 
foM tea Co. v. Workmen, (1961) 2 L.L J. 70 (AC). 

Kmuki hfftab v. Workmm. A. 1967 S.C 1175 (117$), 

Apiatd V Ba4H Da9, (19^) S.C. [C.A. mi/62. d. 2S-3-63). 

Cesdrai Bank e4 tndia v. Workmen, {I960) 1 S.^. 200. 
fSti Tk^a V. Workman, A..1963 S.C, 7% 

Tatm oSlrnat V. Warlmtn. A 1965 156 (160). 

FiMM taa Blata v. Workmen, A, 1959 SC. lUl: (IMO) 1 &CII 32. 
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Ttibtiiiitl $bi>uld dwl with the quesiion after giving the exixphyet an oppor- 
tunity to meet that evidence.** 

3. Btit if the iiK|uiry has been fairly conducted or the employee has 
been afTorcie^l reasonable opiKirtunity to lead evidence, the Tnbunal cannot 
admit fresh evidence on bcJialf of the employee smiply because some of his 
witnesses chose not to ai>pc4ir at the domestic inquiiy ^ 

4, Though in the foregoing cases, the jujisfhriion of the Tribunal to 
go into the ments or to take addiliunal evukme dqjencls upon its finding 
that a proiKjr mejuiry has not been made oi llie employee has not been given 
proper opiiorlunity or that the finding of the Inquiry Ofiic<’i is perverbe, it 
does not mean that the Tnbunal slull have no jun^diction to leceive evidence 
until this ijuesiion is dccide<l as a piehininaiy issi’t or that the employer 
would be debarrcnl from aiklucing aildilional ^.vnkntc unless he concedes that 
there ha^ been no piopcr inquiiy Whou ilu emploxer seeks to adduce 
additional eudence, Uk- T iihutu! should retene th f\idenec a*> on an alter- 
natue plea, and tJieii desnk* Ificpiclii niurv isaut ind the ineiits, successively, 
aftci bU(h evidence hab been reeoided*-^ 

II Wheic, on a qiustioii ot* hiri tin hnrling of the Tribunal is not 
(har or nnamhigiwu^ ' 

Th<iiigh the ^upteine kiMii vonld nut enter intc# a question of fact 
wheie die dcU lion m tlie intiiHu Inhiimil iv ckar, the Court would 
niter nito Ilu e\MnKe U <o»ik to a hnomg 'here ttic Tribunal’s 
finding IS nut clear oi ilcfinit ' 


Instances where the Supreme Court has refused to interfere with 
decisions of the Indr Tribunal 

ta) 1 lie C'ourt his Ktu-^td to interierc with the denMon of an Indus- 
iiial I nbuiul on the gioimd that 

The tnii)lu>c( \ no' a wo^kuan < dtuiud b\ s 2 is) oi the Indus- 
trial IhspuUs Ai.t hold ng tins to hr i qiusiion of 

(hj On inUttis vlnJi a<i uani it n' Ou suiin^ tie tonside^- 
t*ou ot tlic huluMiiai Inlunil r g the pin\isioii with le-pcn to leave m 
an awaid * the bupiuiK Coint %m) ud !u»t inUrfere unless it api)tars tliat 
the iDpugiuvl dclcii rin non oi du In nd t uinot be ‘istamed on any 
rcasonalde ground oi tl u' thL\ iii ik a uoUn^ dcj»artuie flora the prevalent 
practue or trend ’ 

{i ) An iwaid wliuli i wiilnn »h( ^ ni’^dalion of the inluuul and baseii 
on rck\ant lacts rannia Ik clnlUngel tai ib-t* itt tenons ol law, a-> m 
the ca^e oi iin arbura'iun tidund <k ding v idi uvnnciiial matters® 

{d) Where the High C^ mt ufii-cil, uiuki An 22o ui the Constitution, 
to inltiferc willi the pioucethugs 1 h.1o t tin I lUiuiid on die giound that it had 
no jurisdiction becauM* the u{cutk< <lid not nint U) m ‘industrial dispute', 
antj the party' dirt not ai>[>cal tioni l*nl dcviMun of the High Tourt, the 
Kuprcinc Court would not, in apt>eal utuki \tt agnnst tlie awaid of 
the Tribunal, entertain the pk i that it was without jorisdution, on the 
Mine ground®-^® 


Khcntch^fid SUel ^fiU$ Lahou-^ Unwn, (1%4) 


1 Bombay bterl koUmg MilU \ 

nhUll20 i^L) ^ o- 

2 Niw Jndta Maton^ \ Aferit^ \ ^ V. 

3 4fcmfrif Chemscat \ Workmen K 1961 SC 

4 Kays i^anstfuction Co v HnilJiwiif, A ^ ^ 

^ 5 Niimta TfXtde Co v IHinjab 

fr2SL M K CWpSfVMtvs Sac v. Indnstfstd Tribund, A. 19^7 SC 


SCR. 355. 
1182 (ii86). 
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Some Imtekwee* wrlwre tiie Supreme Court liM intmfered wHll dm 
(iecUions of the Incoiiie*Tax Appettete TribunaL 

1. The Supreme Court has uiteifeml under Art. 136 with the decision 
of the InccMue-'I'ax Appdiate Tribunal where — 

[t) Tiie Tribunal maile an asaeSMnent against tlie principles of natural 
justice, — on pure guess and suspicion.*- “ 

{u) The deasiou of the 1'nbunal is not supiwrted by any evidence 
whatever, or sliows that the tribunal did nut apj>ly its nund to the evidence 
on the record.^-* 

2. On the other hand, the vSupiwne Court has refused to interfere, 
under Art, 136-— 

(0) Where the api>ellant moved the High Court under s. (><) (2) of the 
Income-Tax Ait, and after the dcciMon ot the High Court disinissnig the 
application h;rd become hiuil, apjxMled to the Supreme Court under Art. l.V> 
against the order of the Income- i'ax Appellate Tribunal, on the same grounds 
as were taken before the High Court.'* 

\d) Where there are no special ciicuiustaiices and the que-'lnm raised 
could have been raise*l under the statuiurv puKevlme.'' 

Some Inctances where the Supreme Court has interfered with the 
decisions oi Election Tribunals. 

(ri) The Supreme Court hhs under Art. 136, ‘•ft aside oulers of an 
Election Tiibunal on the follow ing groun 1', tn/rr a!, a; 

to) Where the Tribunal acted vvithoi’l jurisdniion. eg., 

(1) in allowing an amendment not aulliori-ed by S3 (3| of the 
Representation of die l*eop!e Ait, l‘*3l' or i>. \ I, r. 17, C 1'. Code.' 

{It) In invalidating the election of a laiididatc on the ground that a 
nomtnatK'ii was invalid where the statute <iid not nuke it irivalul.’ 

{ill) in rejecting an cleition petition as time banerl wheic it was not ' 

1 1' I Where the Tnbarml anivcd at a tmdiiig of fact without any 
i'iiJcwc at all, eg., whither a jiersou had been 'emi'loveil loi javincnt’ in 
connection with an election* 

(fj W’hcrc the decision of the Tribunal was vitiated by an error on 
the face of the record, eg — 

Where an Electron Tribunal set aside an election upon an ernvieous vriew of the 
law, e.e., treating the mandatory provision of s. dr of the Kepresentalion of the 
People Act, 1950, as a technical requuinient , or uiak.nt' a wnaig application of 
s. 123 (7) of the Repre-entation of the People \e{, 1951.** 

Appead to S«q;>remc Court under statutory provisions. 

1. Appeal lies to the Ssupreiiie Court fnaii a judgment of the High 
Court delivered on a reference under s. 66 of the Income-Tax Act, 1922, on 
tlie certificate of tlie Hrgh Court issuerl under s. ofiA (2) of that Act.** 

1-2. Qpwt Salay v. /. 7. Commr., A. 1959 SC. 1233 {1251}. 

3. D. C. MtUt V. Commt. of I. T., (1965) SC.R. 941. 

4. Go%>a^aTati>h$ v. Commr. of I. T., A. 1959 S.C. 24R; ChimmoHlall v. /. T. 

Comm., A 19(50 S.C. 28Q {2S2), 

5. KiMhttiytdal v. Comm, of 1 T., A, SC. 1323: (1962 ) 2 aC.R, 839 

6. V. Tiilokt, (1957) S.C.R. 370 (S92, 3«5-«), 

7. Din^iimdku v, Jadumani, A. 1954 S C. 411 

S. Htaindtr v. Karnta, (1057) S.CR. 208 <21S). 

9. V. Ttihh, (1967) S.C.R. 307 (398). 

10. Ratum V. Atm Bm. (1955) SC. A 664. 

11. K, C. Dmt V. Matkumtk (im) 2 S.Cjt. 168. 

12. Cf. 0. f Fmtm Rtmi V. C'MHur. /. 7^ A ii86S SC SO. 
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^ 2. This jurisdiction being statutur>, neither the High Court nor the 

bupreitie Court can express opinion on any question othei tlian that referred 
to the High Court.'»*»^ 

But — 

I he Supreme Ckiurt may question the compcteiu)- of reference under 
s. 6f> (2) of the Income ax Act even wheic the Higli Court itself has 
flirei'te<,I the Trihuruil to s-late a case * 

3. The foiegoing pininirfe extends to die Supren.e Court hearing 
appeal from decisions ol the lligli Court unoii sirnilai sUilutorv jurisdic- 
tion, e ff, under the Sales Tax Art Th*it Couit is to answer the question 
\Mtl) icfeieiice to the law as it stood at Uir date ol the dispiUecl tiansac 
Uon, hut the Couit is not precluded liom applvmg i new law wheie it has 
super sedecl the old law with ielro^tx‘i.tive eftect ‘ 

4 4tVheie the High Couil his not toii^ulcieo fliu t^ideiKe, tlu* buprerne 
Court v\<)uld iiormall) icuuind the ca^c loj (li'^jxisal , hut if the reference 
has been pending for a long tun** and the cntiif projeip lias been 

attaclul in enfoneiPc'nt ot liir order oi the Supreme Court ma) 

heat an<l decide the refeieme on the men its *’ 

5. Theie are cexUin statutes which lonicr a tight ot apjieal to the 
Mil>ieiiic Conn *•» m the deciaori of a tnhinul othei than Uie High Court, 
eg, tioni an oidei ol the Ihsnphiiaiv Con^.nilUe ol a I'ai Council, under 
^ 38 of lie* AdvocatC'H let, IVol 

t) E\en wlicie the apf>eal to the yu[>n.n»e Couit in or right, under a 
siaiuton piovi‘*ion, std’ tic Siipnine Coun »Nould not enteilain an appeal 
loi le-iisscsMiient ol t iciuc li «an uitcrleie onK n it i*' e^tabhshe^J that 
the ludgrncnl under apjKvd is wiong, eg tin. unuUision of the High Court 
on tlw probabilities, an<l not wheic the conclusion of lit Higli Court de- 
j^ciiils ujx>n the cudibdilv ot vitne^scs*^ 


Appeal under Art 136 from decision of High Court under statutory 
jurisdiction. 

1 . VMicrt *'taintor\ appeal to the Supicnie Ctant from the order of 
i High Couit is a\ailal»le (tg, niuicr s lltc\ oi the Representation of 
the l\*i>plc An, l^CH apjHMl to the Suj^rein** Ciairt under Art 13 o would 
not l)e Imrred h) such statuiurj pi<#\isK>n,-^ e\en though the JeciMOn of the 
High Court, b) su<h pr(Ai-.um, made hind and tuiKlu'^ise 

2 l)Ut the Suprenne Court would not alio a a r>omt to be taken whidi 
w<us not taken before the High Couu or in the dateincnt of the ra'^e befoie 
the High Courtd* Nor would the Supreme Couit ordinajih interfere with 
a <uncurrcut hnding of tlu *'iibunal and* the High Couil on a quesUcm of 
tail/^ unless tJierc i> any beiiou*' eiioi iii the appiuach adopted b\ the High 
Court 


13 

14 
.15 

16. 

17 

18. 

19, 

31) 

21 

22 . 

23 


a r. C V. of BthuT, A 1%1 440 

Chanuram v Corner, ol L 1 , <19aa) 2 >LR 2^^ 

C /. T V A li;)a3SC 1^ 

Cy, State pf Madras v. liubibur, A SC U9 {346i 

i omm. ol 5. T, v. Bifit Coftou r^r CAmmr v 

StfikartaMmniti v I. T. (Jm't, J. T. Comm. v. 

Mol^niroo v. Bat CoMoal, A ,1^ ^ ,001 

Narbada Praaad v CkkagmM. A. '.La) 

«. Narbada Prasad v. C 

Bbaiya Lai r. Hatwhaa S lf«j| 


24. JdfiU V. JCar*w A. 1996 S.C 773 (W7) 
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Practice and Proeednra. 

1. A gmuiid \vhich was not raised before the 'J’ribiuiaP nor taken in 
the petition lor special l<ave to appeal will not be permitted to be raised in 
the api»ea),’ eg., a question of mafa jides/ particularly when it involves a 
question of imndple whidi had not been considered by the Court in any 
case before/ 

The same principle has been allowed in an appeal from an income-tax 
proceeding where to adnnl the new |>oint would mean a reopening of the 
enure a.sses!>inent proceeding/ 

2. A qustion of juristiiction, not deiwmiing uix»n facts to be iuvcsli- 
gated, can be allowed to be raised at .mj stage/ 

3. Nevertheless, wheie the ptjini could )la^e been urged before the 
High Court under An. 220 or 227,* tlie Supreme Court would not permit 
the appellant to raise it tor the hist Imit before it/- 'a 

4. An .'ipiilicaiion for S}>ecial ix^axc may be summarily rejected where 
die Court is SKitistieil that no siibslaiitial injucticc has been done.® 

5. liven afiet a liearing on the menis, llie Couil, if satisfied that 
there lias been iu> failure of jU'-tice, may tit.'-miss the appeal without decicling 
the question of absence of juiisdktion of the original Court or tribunal 
where tlut que-'rtou has been considreii by a higher tribunal from which tlie 
appeal has come to the bupreme Couit.' 

6. Liidcr (>. 13. r. 2 ot th? Siquime Court Rules, sjiet'ial leave undet 
Art. I3*j would not be giantcd unless, the appelLmi tirsi moved the J ligh Court 
for a cerlihcate under Art. 132." Jiut Ute iiupieinc Court may exempt an 
appellant fioin this reqinremciu, m proi>er cases.* 

7. ^\he^e the statute law has been chaugv<l willi ictiospcclive effect 
since tlie transaction in dispute took j*lace but tliai change was not or could 
not be brougiil to the notice of the I'nlmnal, liie Supreme Court will apply 
that amended provi^ion.'’-*'' 

137. Subject to tbe provisions bf any law nnade by Parliament or 

Review of judgments <u>y rules made under article 14S» tbe Supreme 
or orders by the Sjprcme Court shall have power to review any judgment 
Court pronounced or mtule by it. 

Grounds of review. 

1. In civil cases, review lies on any of the grouiwls specifieil in O. 47, 
r. 1 of the C. P. Code, c.g., erior apparent on the face of Ute record.*^ 

On the other liand, the following aie no grounds for review — 

(t) The fact lint other parties ha* e agiecd lo be governetl by the 
ikctsion in the juilguient under review is no ground for review.** 

25. /. r. Contmi. v. Bkuivanesteari, A 1966 S.C. 6 {10) , Vnwn Cn-op. Ins. Society 
V. C I. T., A. 1968 S.C, 78 iSl). 

1. BttimorShfU Jtefimr iti v. Ta«ir Workmen. A. 1961 S.C. 917. 

2. Crntrai Indtu Loalpdds v Ram BiIA', A, 1^1 S.C. llt^. * 

3 Bengut Kttiaikal Union TitaghuH Paper Hdls, (19^) 11 L.L-J. 123 (i27). 

4. Uantonment Board v. Pyare Lai, A,19w S.C. It® {110). 

4a. Makalnt v. C. /. T., A. 1962 S.C 1323. ^ 

5. Dabttr v. Workmen, A, 1969 SC. 17 {19) le^, the point that the Tribuflw^a 
dccifiion was vitiated by an error of law]. ' 

6i, Baloantrai v, Nagraskna. tl^lj 1 S.C.K, 113, 

7. Hindusthan Commereied Bank v. Bhagwan, A. 1966 SC. 1142; IndPiH AbUisi’ 
nium Co. V. C. 1. T.. A. 1902 S.C. WW. 

8. Khosta & Co, v, Dy. Commr,, A. SC. 1216. 

9. Comm, of Stdes feu. v. $tili Cotton Mills, A. S.C 1954. 

16. I. T. Commr. v. Straw Froduete, A, 1966 S.C. 1113 {IIJS). 

11. V. Rfatra^nt, (1961) 1 $.Ci.R. 113. 
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(«) That the views pronoitnced by the judges or any of them during 
the ar^futnents were different from the judgn.cnt as delivered.** 

(hi) 1 hat the decision of the Supreme Court is contrary to English 
decisions.** 

2. \n (rimituil cases, undei O. XI, r 1 of the Supreme Court Rules, 
no review lies except on gronn<l «jf crn)r .ip^tarcnt on the face of the record. 

138. (1) The Supreme G>urt shall have such further jurisdiction 
Enlar^enwnt of die J*nd powers with respect to any of ^e matters 

jurisdi^on of the Sup- in the Union List as Parliament may by law 
reme Court confer. 

(2) The Supreme Court shidl have such further jurisdiction and 
powers with respect to any matter as the Government of India and the 
Government of any State may by special agreement confer, if ParUa* 
ment by law provides for the exercise of such jurisdiction and powers 
by the Supreme Court. 

139. Parliament may by law confer on the Supreme Court power 

t. issue directions, orders or writs, including 

writs in the nature of habeas corpus, inanJanfus, 
to^iwue certain wni^. prohibition, quo \ittraut'i and certmari, or any 

of them, for any purposes other than those men- 
tioned in clause (2) of article 32. 


140. Parliament may by law make provision for conferring upon 
, , the Supreme Court such supplemental powers 

inconsistent with any of the provisions of 
this Constitution as may appear to be necessary 
or desirable for the purpose of enabling the Court more effectively to 
exercise the jurisdiction conferred upon it by or under this Constitution. 


Law declared by Sup- 141. The law ^ declared by the Suprane 

reme Court to be binding Court shall he landing on all courts within the 
on all courts territory of India. 


Binding force of Supreme Court decisions. 

1 All Couit-. in Indi.i .irc Iwi nid to ►ol'o.i lie ibetmonN of the Supreme 
('ourt e\en though ihci arc loiuni to dc-con- or the nou-.c of Lords’* 
oi of (he l‘rivy Couiiril *' 

2. Ilut the Suftrenic Cr>url d-t.’’ o mu luiotid !o it- ovyn dectMons’® 
.and is ftee to dep.irt from .> prei oi - deei»ioii it the Court i-- s.itisfied of 
Its crior and its hane^ul I'fect on ’! e gmei d iideiests of the public.**-** In 
leviewing an earlier deoi-ion, lo.'cver tin* Coi tt would Uke into considera- 
tion the fact if the s.d'* de ’-ton his been folio” ed in a large numtor of 
cases**-’* it wotild he iurlti ii’.oh shni to d’-'urh .t in.aiuniotis decision of 
a Itench of five Judges v 


*Law declares*. 

1. In case of conPist liitwecn ilecisiou- of the Supretiie^ Court itself, 
it is the latest prontMitu etneiit which c ill 1« binding uixm the interior Courts, 


12 

1.1 

U, 

15 . 

16 

17 . 

18 . 


AntteittUi Tubvwvth v i.uutmai A Ifto M. 

Mtniput Adrninbmtton \‘ Bira Stnfh \ 1^s> S t 87 (»/> 

/. r.^^ittr. V SkriiuMnu A. 1966 Bom .'W6: Pttnjabt v. Ska/mrao, A. 1956 

Bm!S s|£’ IJSXV iSU). 

V, fm}^ 

tPsfpM. of Ci^euUth A. S.C W (3001). 
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2. What is binding is the ratio of the decision and not any finding on 
facts,** or the opinion of the Court on any question which was not required 
to be decided in a particvilar ca'>.e,*® But so far as subordinate Courts are 
concerned, even such oNter dicta are worthy of respect. 

Obiter dicta. 

Some High Courts have*’ heW that obiter dicta of the Supreme Court 
con.stitute 'hw' witliin Uie meaning of Art. 141. That vnew may not 
be correct,** ht:l even then, according to the ordinaiy- rules relating to 
prwedents, the obiter dicta of the su(irojnc tnbunal arc entitled to considerable 
weight.** But an obiter cannot he relied upon solely, to show that certain 
statutory lules, clullaigcd as ultra r'irrt, imi.st he held to be valid.** 


142. (1) The Supreme Court in the exercise of its jurisdiction may 
pass such decree or nuke su^ orcfer as is 
Enforceeoent of (tecrees necessary for doing complete justice in any cause 

o?y“^o O'- “““O'- 1*****M® 

discov'ery, etc. passed or order so made shall be enforceable 

throughout the territory of India in such manner 
as may be prescribed by or under any law made by Parliament and, 
until provisiea in that b^alf is so made, in such manner as the Presidmit 
may by order prescribe. * 

(2) Subject to the provisions of any law made in this behalf by 
PsBr&unent, the Supreme Court shall, as respects the whole of the 
territory of India, Imve all and every power to make any order for the 
purpose oi securing the attendance of any ^rsmi, the discovery or 
production of any documents, or the* investigation or punishment of any 
oonlengit of itself. 


CL (1): 'Sttdi order as is necessary*. 

1. Thi.< clau<!e gtve^ ihe Supienie Court wide jMiwcr to make onlers 
ancillary to its power to nuke decision'* under Aits. 131 -fi It conhnins 
no word of limitation.-'’’ 

2. Bv reason of this pt;vver of the Jsupreine Court, the Governor’s 
power f<i sti-spend the .'lentencc cannot of^erale iluring the pendency of appeal 
before the Supreme Court an<I the Couit mnv, accordingly, direct a Peti 
tioner for special leave to sitrrcnilcr to the t'ourt even. though the Governor 
had made an order 'USf>ending the sentence. 

In the result, though the Governor can grant ;i full pardon at anv lime, 
including the iieriod of pendency of the case in the Supreme Court, if he has 
merely huspende*! the sentence on the ground that the convict intended to 
file an appeal before the Supreme Court, the (/rdcr <»t the Governor would 
cea.se to operate as soon as the c»invut tiles his jietition for sjsecial leave 
to appeal. It would th<*n be for the Supreme Court to p&w such orders as 
it though fit as to w^hether the Petitioner shtmld, pending the disposal of tlie 
petition, be grantc*! bail or slrould surrender to his scnteiK'e or the like.** 


19 Frakasi v. State of U. F^ A 1960 S.C 195i State er Ora** v. ^kanan, A. 

1969 S.C 647 (SSI) ; Shame Rao v. Vmtm TetHtory, A 1967 S.C 1490 
2a fUmekboiiaa v. Va^ at India, (1961) 3. SCJl, 718 {723). ^ ^ ^ 

m. Ram Smat v. Ram Mmat, A. 19K AIL 43; Rjaikhaau v. State of Bombay, A. 

1996 Blom 22a 

22. Marnmtidai v. VnUm of Mia. A 1961 ac 936 (9Sf). 

23. V. A 1969 $.C. 814 (621). 

24. Maf j Mm v. M. S. r. Ry., A 1964 &C 6^ 

-- l»««W A 1961 SC. 112 {229, fHh 
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3. By reason of this piovision, it is competent for the Supreme Court, 
in an appeal fiom the dwiston of a High Coiiit under art 226, to order a 
remand to the inferiui tribunal for a leliearing accotdtng to law* 

1^. (1) If at any time it appears to the President (^t a qnestion 
.s . « j * uf hsw or fact has arisen, or is likely to arise, 

m^it^urLwuTt^ri ^ which IS of such a nature and of such public 
consult Supmne Court ^ j, expedient to obtain the 

opinion of the Supreme Court upon it, he may refer the question to that 
Court for consideration and the Court may, after such hearing as it 
thinks fit, report to the President its opinion thereon* 

(2) The President nMiy, notwithstanding anything in ..... tl^ 
proviso to article 131 refer a dispute of the kind mentioned in the ssid 
I f mu) to the Supreme Court for opinion and the Supreme C^rt sbA 
after such hearing as it thinks (it, report to the President its opinion 
thereolL 

Art. 143: Consultative Function of the Supreme Court. 

1 Ihis AiiuU ciinttis U|M>n tht Pu'^ulcnt the puwei to (.on^jult the 

Siipinpc (’<> 111 1 ii]>on *ii\ of pithlK tmporUinie as the Presi<lcnt 

inu Ihinl fit, wlwllui < i 1 1 \ <ii of inl ukI vluther oi not such questions 
relate to the fiipM*ons aivl <liitu‘^ of the PieMfItnt The 1 ^resident's opinion 
. 1 *^ to the tjnc**! on htiiie of |>iii)1k nqoiUuKt is n<#t oi)€n to question.* 

2 iiov tin lu 1 Uiu ^ T<.*kn»il f| tstiops of the following 
nitine tinfler 0ns ArtnU 

(a) Tlu < on tin loi dit of ni f\isiing law* 

I h) The constitulKin lilts of -i Pill puscnlid for the Prc^idtnts absent® 
'1 hr jnu>!c'i < lit Mum ot an inurnationi! igjeeinent® 

w/1 Tt t on iltu tnd \iris of i draft Hill to Ive moved in 

V irliament ^ 

1 ) Tie Ksp<.ii?\<; unisdi tions o** d»c Tc^i'^lature 'inil the siipenor 
( oints in ifli’ion to iht |owcr oj ’h**^ ton ei to punish for contempt 

^ While undu <1 r2) M i «rhh^ator^ (m the Supieme Court to 
eiiferlam a tfferui c md ♦<> niK»it to the P C'-iden* its opinion thereon, the 
Court his imdti <1 (W i dt^tutim in the uiiitte^ an<l nin in a proper 
i ISC d«*Jnu to cs] ri - on »i|MTUon on tlu oucstions suhrnitted to U, , eg, 
\ heu" tlic <nusMon to is n one 

4 It foi Iht PK ihn^ to d'Innme v hat questum should be 
lefeiH-il, iiul i lundm^ Rill * <m Ju otlu ^ hand the Supiome Court 

(innot go ht on I tlu <|. . ^ ai utenc * and dtsuus other questions because 
. nv doufils iiMs hue iTt^<n rclilmg to ihom ^ 

Tr is mithci oMie ton n; on ilw Miptc e Comt to giv* 
under C\ (1) sslieiuvtf tie Ptfsulent n iki s i uicrcnce, nor toi the Pre^i 
dent to act upoTi tW* opunon po luuinud b\ ibt Suptenie vourt 

■ \ Ii™.i rs r .1 4 1 « <.C «» («'. <><W) sw 2 SCR 

2 ^ (i' d" h!n-e b«n bv the Constiwlron (Seventh 

AincndmcDt) Art ,,tc\ 

\ ii A ,«SC « 

T. tn te Sea Art. 1*^ A- 
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BindKnf foree of oi^ioii under Art 143. 

1. The advisory 0 ]dnioii given under the present Article is not a 
judgment *,* and does not, accordingly, famish a good root of title such as 
might .>pring from a judgiTient of the Supreme Court.® There bong no 
parties before the Supreme Court in a Reference proceeding, the opinion 
rentlered b) the Court in proceeding is not binding on any party,*® 

2. An opinion given under Art. 143 does not, frima facie, fall within 
the imn'ieu of Art. 141, but the opinion rendercrl by the Supreme Court in 
the Pethi Ltrn.>s Act* ca.se lias been freely referred to artd followed by the 
tlifferent I-ligh Courts, 

Civil and judicial au> 144.^ All autkoritiea, dvH and jn^Bcial» in 
dtcaities to act in aid of the territory of IncBa shall act in dd of the 
the Supreme Court Supreme Court. 


145. (1) Subject to the provisions of any law made hy Parliament, 
o..i». ***« Supreme Court may from time to time, with 

Rules of Court, etc approval of the President, make rules for 

regulating generally the practice and procedure of dm Court incln^g — 
fa) rules as to the persons practising before the Court; 


(b) rules as to the procedure fmr bearing appeals and other 
matters pertainittg to appeals including the timo within 
which appeals to the Court are to he entered;. 

fcj rules as to the proceedings in the Court for the enforcement 
of any of the rights conferred by Part HI; 

fd) rules as to the enteartainment of appeals under sulxlaase fc) 
of daose (1) of article 134; 


fej rules as to the ctmdtions sid>ject to which any judgment 
pronounced or order made hy the Court may be reviewed 
and the procedure for such review including the time 
within which applications to the Court for such review are 
to be entered; 


(f) rules as to the costs of and inddental to any proceedings in 
the Court and as to the fees to be charged in respect of 
proceedings therein; 
fg) rules as to the granting of bail; 

(h) rules as to stay proceedingt; 

(ij rules providing for the summary detmminatkMi of any appeal 
which appears to the Court to he frivolous or vexatious or 
brought for the purpose of delay; 

(j) rules as to the procedure for inqniriec referred to in clause 

(1) of article 317. 

(2) Sidiject to the provisions of danse (3), rules made vnder tfii* 
article may fix the minnnnm number of Judgm who are to sit fw 
purp o se, a^ may provide for tiie powers of single Judges and Dividou 
Covts. 

(3) The muuimnn numb er of Judges uAsi aro to dt for tibe purp<^ 
of d^dbg aiqr ease involving a sdbstantial 4|aosooa of law a* to 


8. Ai the mattisr tA Duty on Non>Axriculb»d Pnoperty, 41946) 49 C.WJI. 9 

9. Rrf. ante Art. m, A. T46 (748). „ 

10. In ft Allocation d iand* and A 190 P.C 13. 
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irtwi^Nitetion of tins Constitution or for purnoto of konriiur wsy 
rofwronce tmdkr nrtiele 143 dball be five* 

Profvidedl that, whore tike Court hearing an appeal under any of the 
provUi^ of this Chapter other than article 132MMisU of 1 ms than 
five Judges and in the course of the hearing of the ap^ the Court is 
Mtisfied that the appeal involves a substantial question of law as to the 
interpretatioa of this Omstitution the detennination of which is neces* 
sary f<w the dispossJ of the sqipeal, such Court shall r^er the question 
for <qi in i o n to a Court constituted as required by this clause for the 
purpose of deciding any case invidvmg such a question and shall on 
receipt of the opinion (Bsposing of the appeal in conformity with such 
opinion. 

(4) No judgment shall be delivered by the Supreme Court save in 
open Courts rad no refwrt shall be made under article 143 save in 
accordance with an opinion also d^vered in open Court. 

(5) No judgment and no such opinion shall be delivered by the 
Suprraie Court save with the concurrence of a majority of the Judges 
present at the hearing of the case, but nothing in this clause shall be 
deemed to prevent a Judge who does not c<»icur from delivering a dis% 
senting judgment or opinion. 

CL (1): Rale maldng power. 

1. The jJowtT to nuike rules to regulate its r s\n procedure is m aid of 

the power ot the Suprenit Court, under Art 142, to unke such order as 
IS nceobsaij iui doing co.iiplete justuc in an) laiise oi matter pending 
hcloic it. It is, theref rt i.on/i»eteiit for the Court to iital.e rules for the 
su'ienbion ot bcnteiicc • surrendet o) the priMniti to C»,iiii pending appeal, 
in bupensebiion ot the Goveinoi & powti to grant susjK-nsion, so long as the 
matter is iub befoie the Court 

2. The nile-tnahiiig power ot the bupieiiie Couii is subject to two- 
fold limitation : 

^i) It IS .subject to liws puale b\ I aihan.ciit, tg, a statute u‘ 
hinibition.** 

(ii) Being sulxinluiatc Icg'^laiion. suth J\iiici cannoi incrrule the 
pnnibions of the Constitution ’C’* 


Sub>cL (b)t Uiwier tins bubilausc the Court tan make rules to 
icgulate the manner oi hhng and disjiosiiig oi an apjx’al,’ but not so as to 
affect an absolute right of apjieal.''' 


Cl. (3): Cases involving conatitutionnl interpretation. 

1. This clause insists tl 't all constitutional tpiestions bhould be heard 
and decided by a Bench of not less than h\e judges Hence, whenescr a 
constitutional question is ntiscil bcioie a siuallei Beiuh, it is bound to refer 
it ’to the ‘Constitution Bencli’ unlc.ss the question lias alrcadj be* dwided 
by a Bench of five Judges, in winch case the question ceases to be ‘subs- 
tantial’.** 

2, But the splitting up of a case into different stages for hearing (on 
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13 
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/n M Z>dW taws ilc/, W 12 . 

Nowtvati V. State of Bombay. A. li^bt 
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(SOii«tituti<»ial and'olher queftioni>) by different Baiches is not rqnigiiaat 
to this or any oUier provisiont. oi the Constitution." 


]4St (1) Anxitiitnienfes of officers oiwi servants tlie Soprema 
Officers and servants Cewrt shaH be made by the Chief Jii^ce of 
^ the espenses of the India or such other Judge or officer oi ijie Court 
Sttmeme Court. a, h* may direct: 

Provided tkat the President may by rule require that in such cases 
as may be specified in the rule, no person not already attached to the 
Court shall he^anpomted to ony office connected with the Court* save 
after consultation with the Union Public Service Commission. 

(2) Stffiject to the provisions of any law made by Psurliament the 
conditioiu of service of officers and servsusts of the Supreme Court shall 
he rach ta may be presortbed by rules made by the Chief Justice of India 
or by SMoe other Judge or officer of the Court authorised by the Chief 
Justice of India to nutke rules for the purpose: 

Provided that the rules made under tl^ clause shali* so far as they 
relate to s al aries* allowances, leave or pensions, require the sqiproval 
of the Prerident. 

(3) The administrative expraises of the Suiarane Court, including 
aU taburies, allowsusces and pensions payable to or in respect of the 
officers and servants of the Court, shall be charged ^kmi tbe Cousedidated 
Fund India, and any fees or other moneys taken by the Court shsJl 
form part of that Fund. 

147. In tins Cb^er and in Qiapter V of Part VI, references to 
any substantial question of law as to the inteiqiretation of this Constitu- 
, . . . tion shall he construed as including referoicet 

Intopretatioi). substantial question oi law as to the 

intm|>retatioe of the Government of India Act, 1935 (including any 
onactment amending or supplementing that Act), or of any Order in 
Council or order made thereunder^ or of the Indian Indqiendence Act, 
1M7, or of any order made tiieretfnder. 


CflAfTfcK \ . --COAli'TkOl,l.l.K .\^0 .\.L0UUK UkAirlOU. <>1 l.NDi.V 


148. (1) There shall be a Comptrdler and Auditor>Genenil of India 
who shall be appmnted by tbe President by 
CcRoptroUer ^ Audi ^^farranl under his hand and seal and shall only 


tor<Oederai ul India. 


be rensoved Horn office in like manner and on 


the like grounds as a Judge of the Supreme Court. 

(2) Every person appointed to be the Comptroller and Awfitor* 
GanenJ of Inm shall, before he eaters iqmn his edbee, make and sobs* 
crilM hefore the President, or some person appoints in that be half 
iqr hun, an oath or affirmation accorwig to the form set out for the 
pmpose in ^ Third Scbednle. 

(2) The anluy and other cooditiotts of sdrvko of the Cemfitrottor 
anid Aoditor-Caaeiml shall be such as may be determined by ParlMUMHit 
by law nm^ until they are so detcnnhi^ shall ha as ^wdfied in m 
bteami Schadda: 

ProvUM thgt aeither the salary oi a Comptndler and Avditot* 
Geaaral nor Wb righto in mqpect of leavo of fhsanea, potown hr nc» 
of r et ir i gw i pt ehatt ha varied lb hia diiadvantaga after Ids appa itin a nt . 

*T ifJl OIA. V. SMt «! V. K (IflSS) 3 SjCJt 808 («5). 
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(4) The CSomiMtrolicr and Attditor«Geiieilil not tie digSde for 
farther office either under the Govcnnnent of India or under the Govern- 
ment of any State aft«r he has ceased to hdd his office. 

(5) Sdijwt to die provisions of this Constitution and of any law 
na^ hy Par&unent^ the conditions of service of persons servingr in die 
Indian Audit and Accoimts Department and the administrative powers 
of^ die Con4itroll«r and Auditor-General shall be such as may be pres- 
cribed by rules made by the President after consultation with the Comp- 
troller and Auditor-generaL 


(6) The administrative expenses of the office of the Comptroller 
and Auditor-General, including all salaries, allowances and pensions 
payidble to or in respect of persons serving in that office, slwU be 
charged upon the Consolidated Fund of India. 


14^ The Comptroller and Auditor-General shall perform sudi 
duties and exercise such powers in relation to 
Dutie^nd im-ers ^ accounts of the Union and of the States and 

Auditor^^eS! *“y ®***«'^ authority or body as may be pres- 

cribed by or under any law made by Parliammit 
and, until provision in that behdf is so made, shall perform such duties 
and exercise such powers in relation to the accounts of the Union mid 
of the States as were conferred on or exercisable by the Auditor-General 
of Inffia immediately before the commencement of this Constitution in 
relation to the accounts of the Dominion of India and of the Provinces 
respectively. 


PoTCT ol CompuoUe' 
and Audiior-liciwral l \ 
e dneclion^ a< to 
account)*. 


150. The accounts of the Union and of the 
States shall be kept in such form as the Comp- 
troller and Auditor General of India may, with 
the approval of the President, prescribe. 


151. (1) The reports of the Comptroller and Auditor-Gcmeial of 

India relating to the accounts of the Union shall 
Audit reports. submitted to the Presittent, who shall cause 

them to be laid before each House of Parliament. 

(2) The reports of the Comptroller and Auditor-General of India 
relating to the accounts of a State shall be submitted to tbe Gover- 
nor of the State, who shall cause them to be laid before tbe 

Legislature of t^ State. 


PART VI 

THE STATES’ 


CU-M’Tl-K 1. -tilNrKAl. 


, 152. In this Part, 

DeAniUon. 


unless the context otherwise requires, the esqires- 
sion “State** c »i‘i .uchnit’ the Sfat*' of JamwM 
and Kafhniif* 


18-25. The words “or Rajpranrnkh” have b«n omitted hy the ConstiniUon (Seventh 

1. ^ - Schedule* have been omitted by the Constitution 

(Sevsuth Amendment) Act, 1864. ...... . 

2. sUiddtiitcd for the sronii means. . . .Schedule , by »W«. 
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Cbaj>tek II. — Tnu Exijcutivb 


The Governor 


Gov'eniors df States. 


153. Th«re ahall be a Governor for each 
State: 


Protndcd that nothiny i» this article sfudl prevent the appointment of 
the same person as Governor for ttoo or more States.* 

Amendment— The Proviso, inserted by the Constitution (Seventh 
Amendment) Act 1956^ nukeb it wssible to ai>i>oisit the same persttn 
to be a Governor of two or more States. 


154. (1) The executive power of the State shi^ be vest^ in the 
_ Governor and shall be exercised by lum either 

^ecutive pow« oi through officers subordinate to him 

‘ ^ in accordance with this Constitution. 

(2) Nothing in this article shall— 

(aj be deemed to transfer to the Governor any functions con- 
ferred by any existing law on any other authority, or 
(b) prevent Parliament or the Legislature of the State from 
conferring by law funetknu on any authority subordinate 
to the ^vemor. 


CL (1): ‘Executive power*. 

1. This expression is \i.i} vtuie. It connotes the residue of govern* 
mental functions tliat reinani alter the legislative an<l jtuhcial functions are 
taken av\a\.'‘ It iiichules acts iiecessai) lor the cair}ing on or suiicrvision 
of the general adiitiiiistnition oi the i'tate.* including lioth a decision as to 
action and die carrying out of the dei:ision.^' 

2. The powers of the .''t'lte Kxeciiiive arc, no doubt, co extensive with 
the legislative powers of the State Legislature but tins docs not mean that 
in ordci to enable the Hxecuti\e to function in it'v[iect of any matter, there 
must lie a law of the Legislature already in existence i elating to that subject 
or that the pow ers of the executive are' limited to the carry lug out of those 
laws.* 

3. The Executive cannot, however, go agJiinst die provisions of the 
Constitution or of any kiw'.* 

4. Hut power which is vested in die (Governor by .specific prendsions of 
the Constitution must be exclu<led from die re-siduum of ‘executive power 
which is corapriseil within Art. 154(1). .Such provisions, e.g., are—Arts. 
309, 174, 175, 176, 310(1),*-* rruviso (c) to Art. 311 etc. In the result, these 
specifi<‘ functions or pow'ers — 

(a) cannot be delegated i»y die Governor to bis subordinate officers 
under Art. (1 ) ;* or 258 ( 7).* 

(b) cannot l)e controlled ui affected by legislation, because the lepsb- 
tive power under An. 245 (I > is "subject to” the other provisions of the 
CSonstHutioo.* 


3. 

4 

5. 

6. 
r. 


Added by the CJonsUtulioo (Seventh AmaKhneat) 

jSST/w^ y^tau of Pnmab,(l^)2 S£Ji m (ISS) : A, 19» S.C. S49. 

State of sSutr V. A, 1*1 b.C. SI («»). 

State el V, P. v. Ba/>u A. IflW&C ?S1 

V. ffiMM. A 19W SC «4g («5d). 
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other hand, tlie expression ‘executive ix>wer' would include 
quasi-judinai powers vested in the Slate (lovcrnnient by statute, so that 
the (lelei^itioa of such power by the Slate Government, to be exercised by 
some ofheer subordinate to the Governor, wcjuld not be unconstitutional.^ 

KMficera aubortfinate to him/ See muler Art. 53 fl). ante. 

It includes Mini$ters.®a 

'In accordance with this Constitution^ 

The executive power of the Governor caunoi be so cxerci^^ed as to over- 
ride a provision of the Oon^titufiuii, e.cf . diMni«is a civil «;erv^ant at pleasure, 
otherwi^^e than in accordance with Art. 311 (2) ® 

CL (2) (a) ; Functions conferred by existing law on other authority* 

Though the excciiiive ])owcr of the Slate i^. bv Art. 154 (1), vested 
in the f »(»vernor it docs n(,t o)>erate to transfer to tht‘ Gov^ernor anv function 
which is conferred h\ an\ i*xiMinq law <»n anv' other authority, e.g., the 
]>ower conferred bv s 7 (»f tlie Pnlite ^rt 18fd. upon certain superior 
Police ("Mfirers to flisTniss tlu-ir ailK»rdiiviU‘v Stich ‘‘tatutory power is, 
how'Cver. without detriment to the nverridiiijir (onstitntional f>ovver of the 
(a)vcrnor confened bv Art 310 H), a pnna^^ion indepimdcmt of Art 154.^ 

Cl. (2) (b) : Law relating to executive functions. 

1. When the Lecpslatuie confers cxenitivc j'ko’ei on anv subordinate 
auUiontv, the Ihivernoi rnn no tonget exerri^e the e functions or act in 
anv manner inct'iisiste ,f v ith the provi'-ion*^ of ^uoh law provided such 
power of tlie Governot i« deri\o<l exclu*^ivelv from Art 154 

2 Put a law in^-sod uivler the | re-enl subklaii’^e bcinc: law made 
under Ar^ Zd®' t.lV is •.nbi»‘rt ti. tlie otluT yirocision*' of the Cf/n‘-titntion. 
and <*annHt, tfn^refoic cofifer uiM>n am o^her autboiit^ a f^metion vvhich 
i-H expre«svlv vested in die Guncttmu bv ‘‘Oirc oMier s]>vific provision, eg, 
the right to dismiss .» (Mweinment se»\^ant at pleasure under Ar* 310 MV 

3 On the other Iiand, 

When the conferment of exr'cutive ]M>ner u]Hm ^mother officer or 
aiidioritv is made bv sialute, the *«-(»urte [xjwer fit -”ch or niithoritv’ 

is entirely ‘*tatutoi*v, and, ii nst b4 e\itcix*{t strscflv in o^infonnity with die 
coufhlions ami !^rnitatiofl^ in.|H)-ed fc d'r st tiuo where a superior 

Police Officer fli'^rMi^'^e^ a suboidinUe f»fficci in exercise of bi*^ powers iinder 
7 of the Police ^ct, IftTd In'* <nf!cr will be inv-hd i'* il violates am of the 
limitations imposed h\ tint -ecuon 'oid t!cn it c'>nnm be ^aved bv invoking 
the power of the P.overnor t<. disini-s nt plcas-re, nn ler Art. 310 riV* 

ISS. The Governor of a State shall be 
Appointment of Cover uppointed by Ihe President by warrant under 
his hand and seaL 


Terms 

Govetncff. 


of office of 


1S6. (I) The Governor slmll hold office 
daring the pleasure of the President 


“ a G1. v. ArSRTC. A. ^PP 

8m. Mwtmiup v.$tate, A im 225 
d. State of V. P. V- Baku Ram, 2 S.C.R. ^ 

10. ATdrdi* V. ^p^t. of ’ 

11. tM»llA»m9pm V, i,«U9rM, A. lOK MB. 163 {163^. 
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(2) The Oowmot nmyt by imtiny under fail Hand addmued to tlie 
Pineitdent, reiiga fail office. 

(3) Subject to the foregoing provisions of ibis artide, a Governor 
shall fadd office for a term of five years from the date on which he 
enters U|>on his office; 

Provided that a Governor shall, notwithstanding the eainration of 
his term, continue to hold office until his success<»' enters upon fab office. 


Proviso. 

1. There is no prti\ision 'siioli as. Art. <>2 ( 1 ) or (1) in the scheme 
of the C.oveiTKtrV appointment, (tn the other hand. Art. 153 provides that 
there most always he a ('loxernor. Tt is. of course, to he expectetl that a 
new Governor will he nominated in time hut circumstances may come into 
heiiijf which rnav take the hohlcr he}ond hi.< foe years’ term witlmut a 
succcss*jr be'uifj named. It ma\ not ahvay-. he jws.sible to appoint a Governor 
within the lt*nn of th.e incimhent. Xo doubt thop prov'iMon of .\rt. IW may 
be rcsortetl to but e\en that may not he siiffiident to jwevent an interreRnum. 
It is to avoid an interregnum in •iucli cases that the Proviso to Art. 1.56 (S') 
ha.s been provided. The si'cce.s'.or ni.a\ be apj^nutivl ntider Art. 155 or an 
order may he made under Art. UiO, luit \vhate\er he the {wsition. the former 
Governor continues to hold office till the new Governor entcr.s iq>f>n hi'-' 
office.’* 

2. But there tnay be ca'.es where the neglect to appeunt a G«)vernor 
may lead to an inference of failure to act under the Constitution.** 

157. No pcr8<m sfaall be eligible for appointnMUit os Governor unless 
Qualifications fra- ap- he is a citben of India and has completed the 
pointmeni as Governor age of thirty-five years. 


155. (1) The Governor shall not be a member of eiffier House of 
_ ^ Parliament or of a House the Legislature of 

»ny Slate specified in the First Schedule, and if 
a member of either House of Parliameirt or of 
a House of the Legislature of any such State be appointed Governor, 
lie shall be deemed to have vacated his seat in that House on the date 
OB wfaieh he enters upon his office as Governor. 

(2) The Governor shall not hold any other office of i»rafit. 

(3) The Governor sfaall be entitled without payment of rent to the 
use of his officbl residences and sfaall be also entitled to such emolu- 
ments, allowances and privileges as i.iay be determined by Parliament 
by law and, until provision in that behalf b so made^ such emoltiments, 
allowances and privileges as are specified in the Second Schedule. 

<5.-/ V U’hcrt' the same person is appointei/ as Ctnvrnor of /tc*» or more 
States, the emohimenis and oll(*^a»Ces to Ihe (i<nernor shall he 

e^oeeted amour/ the States in such proportion a\ the Prefadi’ni may by order 
determine''* , 

(4) The emoluments and allowances of tlie Governor sh a ll not be 
ffiminbhed dwmg hb term of office. 


1^. Every Governor and every person db^rging ffie innet i o y 

Governor shall, bof^ ontoring opon «• 
^ office, malw and siffisdriffie in tfao pr e ieh Be rf Ifc* 
the Governor. CUef Jifslke of IIm lEidi Cbept e«e^^ 


12. grbba BOtdbh v. CeeiwjofoN of In^y, A. im $JC. 258 (If}) . 
le AMtA f»ir fin Constitution (Seventh Amenchasiit} Ad, 19o8> 
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diction in relation to the State, or, in hit tJbsence, the seniormost Judge 
of that Court available, an oath or affirmation in the following form, 
that is to say — 


^I, A. B., do 


<twe ar in the name of Gocl 
»)leiTinly aflirm" 


that I will faithfully execute 


the office of Governor (or discharge the functions of the Gover- 
nor) of- ^ - - ( name oj the State) and wfll to the best 

of my ability preserve, protect and defend the Constitution and 
the law and that 1 will devote myself to the service and well- 
being of the people of - ~ — fname of the Slate) 


160. The President may make such provision as he thinks fit for 
Dischar(;e of iht' funr> the discharge of the functions of the Governor 

lion*i of the Governor jn of a State in any contingency not provided for 
certain roptingcncies. this Chapter. 

161. The Governor of a State shall have the power to grant 
Power of Governor to P^^'dons, reprieves, respites or remissions of 

grant jxirdon'*, etc., and punishment or to suspend, remit or commute the 
lr» su<ipend, remit or sentence of any person convicted of any offence 
commute sentenct-b in against any law relating to a matter to which 
certain cases. the executive power of the State extends. 

Scope of Art. 161. 

'rin-> Aitiv'k' c<ui^ct s npdn iho ft'uirncr -t 
s,ujio fKUuM* ,!•> »‘innMvl 1 a o» \n i ’ iwin So^tmrn 
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Effect of pardon. 

The t of i- to the m ^ onh 

fvum the f\'na{ <){ \hc ortco.t* hut ;•! 

tiou's, such .i- ]o-> of 4»ttiA<* tioni ^ cot)’ ’u ’ t. nj ‘ !> M .i '•M'-pen 

''ion oi re!ni''‘'iou of fl.u ^c^»UMK'c » fuinot h.n< ?hc I u"' ’ » 


Forms in which the pardoning power may be used. 


1'hc aUuic uhiioTi tht mmIsiui; ci an oiil»^ 

irA (riMiitintr cnnn<''*t\ or m-nri.d |»UiN»n t«' w ta i ** ^ ir tl 

ch;iij;c<i with i/olilic.i| or noniohtual ^ermui ’ 

(!>') (iinntint; pni^lon to an ruiUMvl hefon'. <Iinu»i4 • ’ .Mt< * ttial, ' even 
in cases of crintinal lontcinpi of {\inrt,*'' »u \\i!ht>ut u‘*hh^'on 

(C) Keprievint; a ^cntcncA, wnh oi \siihoiv co:uliti<‘n 

<hir?ng fjcndency «>f an apjKial.*' 


14. Namvati v. Stah af Bomhav. A 1961 iV3). 

15. <Skem»$€utu, in re., (19^5> Mad ® 

16. 0. /. 6. V. A. 1980 A.R 2f» (261^3)- 

17. Balmukmut v K. (1915) 43 LA 133 

w45 
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fd) Ren^itting a sentence, that is. exempting the accxjsed from under** 
going the sentence, or nm part of it*« not withstanding Uie decision of the 
(unrt iinpOMiig the sentence. 

Courts* power to interfere^ if any, 

I The pov or *o grant panfon h in essence an exei'titivc function to 
he exercise^I hv the Head of the State after taking into consiilrration \arious 
matters whieli nrtv be gerniiine f(M consideration before a Court of law 
uiqinring ititu the offence.”'*^ The C'onrt is. acconlinglv, precluded from 
examining the i\i»iloni <>r ex{>odienc\ of exercise of the |K)wer in a particular 
case 

2 The que^ttori of tendsMou is exchisi\eK witliin the province of 
the apj>rof ri«Pe Cio\cinni<*nt an«l the Court cannot interfere on the ground 
that it has het*n iniproperh refused 

3 On the other hand - 

u/ ) Though the Cuiuf uiM not enie* into the propriety or sufficiency 
ot r!)e iea*f)TiN for ilie e\eni-e of the |w>ae! in a particular case, the Court 
ina\ int«'rfere it tli«‘ (h>\<rni»r <x«'ee<Is his jvowers uiKler the Consiiiuiion, 
e.g , if he e\ercl^C'' tl;e iMA'or in rcsjKvt of *01 offence against a taw relating 
to a matter lo vhhh :he executne i>ouei of the State doc< vot extend^^ or 
in a uise of punishment a Coiut Martial 

I / 361 of the Constitution onh gives per^jiial protection to 
the OiMerno! W'het'e the action of the (iovrrnoi is allegol to be against 
the Consdtution 01 the hw, it is coiritx'tent foi the Court tt> inquire into 
that nuestmii and u'ah»* a pujper order <ig\inst the Government or its 
uffivivds en thoM**h \siU rot h^* pii'-sible to ivake am order against the 
Governor perMavtlH Thus if the ('ourt finds that an order of the Gov- 

ernor purpTtiv^ to be issiio! unde» Atl 161 lias e\< ewied the constitu- 
tional power of the <iovernor the-Court ma\ is.ae a wiit to the officer who 
i*- h<»lding the ataiscd in ci’stodv/® 


182 . 


Extent of 
fwwer of State 


Subject to the provisions of this Constitulkm, the executive 
power of a State shall extend to the matters 
with respect to which the Legislature of the 
State. has power to make laws: 


executive 


Provided that in any matter with respect to which the Legislature 
of a State and Parliament have power to make laws, the executive 
power of the State shall he subj ct to, and limited by, the executive 
^wer expressly conferred by this Constitution or by any law made by 
Parliament upon the Union or authorities thereof. 


^Subject to the provisions of this Constitution*, 

1 bough tlK- t* (f»vvtus nf thr St.itc an* Cc/ vjprminoiis with the 

legi'^lathc fower^ of d.f legislature thi> general rule is «iubject to 

the otber pro\iuon> n*' tlu- Cnnstitution Thus, 

\i) Alt 277 etriMU’ers the Slate Kxcrvtive to collect taxes which are 
not inr1ud(*d in f.i^t IT of the 7tb Schedule*^ 

f») The^ State Executive may lost its (Kiwers, in whole or in part, 
under Art 356 fl) Ub v.hen a Prochmation as to failure of ConstitU- 
ttonal macbmerv in the State is made.*® 


\9 V. Stm 0 I Mahma*ktra. A. 1981 S.C. 600 ($04). 

I? V (19601 62 Bom L.R. 368. 

20 Semik Mki Cerpff. v. Boar4 A. 1962 k^72 (TT). 
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Art' 1013 

No power over excluMvely Union tnbjecte. 

It IS clear from the i>re‘'ent Article, redd with Art. 73, that a SMe 
.shall ha\e no exfcufi\e flower n\er niiUers inciuiled in the Union List 
eg, legulntion of cxfxirls .nnd niipml-s,*’ except to the extent tliat it was 
existing at the ( ommencenienl of the Constitution, under Art 73 (2). 


( ouH il of Ministers 

163. (1) There shall be a Council of Ministers with the Onef 
^ Minister at the head to aid and advise the Cover- 

exercise of his functions, except in so 
«d and advise Co%ernor Ai, Constitution requir- 

ed to exercise his functions or any of them in his discretion, 

(2) If any question arises whether any matter is or is not a matter 
as Vespects which the Governor is by or under this Constitution required 
to act in his discretion, the decision of the Governor in his discretion 
shall be final, and the validity of anything done by the Governor shall 
not be called in question on the ground that he ought or ought not to 
have acted in his discretion. 

(3) The question whether any, and if so what, advice was tendered 
by Ministers to the Governor shall not be inquired into in any court 

Art 163. Council of Ministers and Governor. 

1 1 lie ‘Inuitnci. hdwtni \ii 74 i 1 ‘ tu 1 if'> '!» u Uiat 

the IittM aii\ UMKtioiw h\ C(m to be 

CXet V I'lt f I 1» tll« '* Mllu* if/ f Ia*‘ ^1 1* lU I lIl’^tOKCS i/f 

t ui) tiop*' fiijuit ^ Ok { f hs f tit tc» Ik tMii t ^ Ik a (.?i'\ernor iii hi'^ 
(liscutioii lire thci»o\Mr>ot ilu oJ \-<i iiivlcj Tiras V aivl 18 

ol tlie It , au»l luiKliwu*- o’ .i i>^>oimeJ lo be 

'titiltu oi a 1 itiiitoi uii’lci -\tI 2'*'^ '2i iheic is no 

oliici luallcr ni iC'j't'tl ot %\luui tai laioi imu, the tun tilation, 

at. i in til** iclioH" Hit t3\pit**'M<u ni ih" iiistjcM»ai in \ri (1) 
^iimihl .iKu Ik iK^oulin^h “ 

2 I nick's ,1 paiiKilti Aitu t < ' v j k tin < iij’ritiun 

<n tlie t'ldNCMioi to ad in his distit lun v. innnl Ik inuncu b\ in plK.i.ioii. 
All inahas U qinlc yWv iliul tx tn* ni aM \ Ikic the d(neinor 
fniHitcd lo axt in his <ljMUt.iUj ht i tu td un iht i^ut »»! iMiii’-iei^ 
1‘hiiN Alt 171 (ioo'’ imi sMti ihu in nnkiin; iht noniuMlioii the Unenior 
IS ad in hi'' tlisutlam N* n niP-i iie^anicsl in.it in making tlie 
nomination, the Gtncmoi hatl <«doI <>n the i bue tn hiv ^ojndl t t minister'' 

3 A legal rt)n't*qutrut t»t tln^ tint les^aotions or other 

ddIbelatlol)^ .U Uu im -iiit,- <t (oun.il <>i M>iii^t<i» oi tin .uivue hnall) 
temleic<l lu iiursiiauu' (U •'IkIi <’< ’I'-u I'uwi- -o ilii. (.uM’iior aie pn^ileged 
ftoiii piixluctiun in .i louit of Uw. ut am pioMMon oi the 

Evidence Act 

164. (1) The Chief Mini»ter shall ^ appointed by the 

and the other Ministers sl^|l be appomted by 
Other provisions as ti* Governor on the advice of the i^et 

Ministers. Minister, and the Ministers shall how office 

d pa ng the pleasure of tl^ Govwnor: 

21. ‘ y Diuctor A 

22 Vartuiafa/a v r>f Ip inQ (6'»3) 

23 Asad V. SMt a/ .]<»««. A. iy>8 A I l.;9(6-3). 

24. Biimmchandt 0 \ 493 ( 512 532)^ 

25. SM 0 0 f Punjab v. Sodht SukMev, A, 1W>1 {oj£. oo.h 



AS6 SHOR'fieK C0NSTH'<'TH.*N of INPIA (Art lift. 

Provided that in the^ States oi Bihar, Madhya Praderii and OrisM, 
there shall be a Minister m charge of trib^ welfare who may in sMlditioa 
be in charge of the welfare of the Scheduled Castes and backward 
classes or any other wmrk. 

(2) The^ Council of Ministers shall be collectively responsible to 
the Legislative Assembly of the State. 

(3) Before a Minister enters upon his office, the Governor shall 
administer to him the oaths of office and of secrecy according to the 
forms set out for the purpose in the Third Schedule. 

k 

(4) A Minisler who for any period of six consecutive months is 
not a member of the Legislature of the State shall at the expiration of 
iLtxi period cease to be a Minister. 

(5) The salaries and allowances of Ministers shall be such as the 
Legislature of the State may from time to time by law determine and. 
until the Legislature of the State so determines, shall be as specified 
in the Second Schedule. 

Art. 164: Appointment of Ministers. 

'I'he Minister h\ the ('lovcrnur. The choice of the 

‘/uiCMioi 1' iif)i hiiiiU\i b\ anMhiii^ in rhe Con>>iuntu>n, and lie nia\ even 
i. pei-'on ' js not al tlie liihc c/t apin/imnicnl .( nieinhcr ol the 
I l.e onl) iinnUinfiij'' aic k i if the ikt^oii i- selected frnni 
idc Li^satuu. he yhall leasc to he a Mini m unle^n he IxMinus 
. inenihf't oi the l^ej^i'^laline v.ifliin si\ niunths f»f (iic ap|wnienient [Art 

Ml! d here ho'^nei, no resiiulion that the Chiet Mini-ttr or am 
♦ 'her Miiii''tfM i:iU“t he a ineinbe! f>f the l<A\cr llou'^e, fe, the Legislative 
A^'.e'ldi, Aevn, he iito he<onie a iiienibct of the I.,<gi‘-lalive Council \ty 
noij.naii‘»n ol the Ckaliuoi uinlei .\u 171 j ) (ft In the lesiilt, there 
no ^on'l‘^u ion 11 bar In the (iriverni/r tipjxiintnig a jk.*imhi as Chief 
}!}nji ter vni-o i> not in doted jHMson (/ t The only etl*ev.li\e clicvk 
ag,on-t tins n. a diail tall if it laiN tf> rorniuand a majority 

111 t*' e J. gi X'MmMv [Alt Ud i2».j lUu it the Legislature is not 

17 '- '>0‘'dnn, . Mnu^it-r nw c\iri\ on x' about t)<.ing Mjre of such majont>» 
'O long as the Lc’^idatiire is n»)t suiMnn)iud. 

Wiia^esei !>e lh<‘ /'oifiua! '^oHCihui, hoMeser, the Courts ha\e no {Kiwer 
to inicrfeie \shen a (lO^einor calls a pei'on U) he the Chief Minister and 
to furiii a Ministr}.*** 


I he fHrraJ jnr the State 

165. (1) The Governor of each State shall appoint a person who 
Advocate Oemral for is qualified to be appointed a Judge of a High 
the State. G>urt to be Advocate General for the Statew 

(2) It shall be the duty of the Advocate-General to give advice to 
the ^vernmenl ol the State upon such legal matters, to perform 
such other duties of a legal character, as may from time to time be 
referred or assigned to him by the Governor, ai^ to discharge the func- 
tions conferred on him by or under this Constitution or any other law 
for the time being in force. 

1. C/ fn re iamanutatthi, A. 1953 Mad 94. [Tht case of Sri Riqagapalsdbsri 
be^cmisig Chief Minister of Madrasi. 
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(3) The Advocate-General shall hold office during the pleasure of 
the Governor, and shall receive such remuneration as the Governor 
may determine. 

Art. 16S (1): Appointment of Advocate-General 

The Governor is not answerable to a Court for his order, appointing 
a i>crson as Advtx'ale-Gencral, purjwjriing to be made under z\rt, 165, by 
re^ison of Art. 361 (1), But Q^U) IVarranfo lies against the person 
ajijwintcd, to question the legality of his appointment, for there is no pro* 
hibilion, express or implied, in the Constitution against the Court in this 
matter.**' J he Governor is not a nece^-sarv parts to proceeding,* 

^Qualified to be appointed a Judge of a High Court*. 

Art. 217 <2) prescribes the (|tialification^ for appointment as a Judge 
oGfhe High C^)urt, and <,1. {\) of Art. 217 say.s that every Ju<Ige of a High 
Cmiit *sliall hobl office until he attains the age of sixty two years’. 

The Nagpur High C(>un ha^ lieJd'“* that ihc pn/^ivion in d. <1) of 
Art. 217 does not procubv the (jiialifications for appoiniment as a Judge 
ot the High Court but prescribes the \hiration of tJie office of a High 
C.oiirt Judge, and, tlu-refore, wliile cl. yZ) of .\rt. 23 7 applies to llte api>oint“ 
nienl of an Advocate ( icnerah cl. ilucs tu)!, .-ince the si^ecitic provision 
in Art. 165 that 4in Advocate -Genera] shall ’hold office during the 

idea.'Niire of the (ioNcrnor’ \ulhout any age limit. Hence, tliere is nej bar 
to a perxm being appointed Advocate- (ienerai after t!ic age of sixty two years 
or t(» Ills (ontinuing in that office after altaining the age of sixty two years. 
Aci‘ording to this v!ew', iheteit»re. a ictiral High Court Judge may be 
appointed Advocate t fencral. 


i,'ond\ut of i.ifrvrrnn\vnt Business 


Conduct of business (»f 166. (1) All executive action of the Govem- 

the Government of a ment of a State shall be expressed to be taken 

in the name of the Governor. 

(2) Orders and other instruments made and executed in the name 
of the Governor shall be authenticated in such manner as may be specified 
in rules to be made by the Governor, and the validity of an order or 
instrument which is so authenticated shall not be calM in question on 
the ground that it is not an order or instrument made or executed by 
the Governor. 


(3) The Governor shall make rules for the more convenient trans- 
action of the business of the Government of the State^ and for the 
allocation among Mmi^iters of the said business in so far as it is not 
business with respect to which the Governor is by or under this Consti- 
tution required to act in his discretion. 


Cl. (1): Formality for expression of 'executive acti<m^ 

I, This clause require.^ that all executive action of a State Govern- 
ment be expressed to be taken in the name of the Governor. The 

Constitution, however, does not require any particular formula of words 
tor compliance with Art. ]f)6 (1). Whaf the Court has to see is wffiethcr 
the substance of its requirements has been complied w ith.'' bet'ause the pro- 
vision is only director}.'*-* 


2, Kmkm^ v. Shepde, A, 1952 Nag. 

3 State ai Bombay v. Pmuskotiam, (1952) SCR* 6^4 

t wo o'& 


181. 
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'l^u$, thae is a Mib&Uintial compliance with the clause — 

(.f) Where a notification is signed by a Secretary 'bv order of the 
OovcTHor^ ' 

(It) An order signed b} die Chief Secretarj ‘on belialf of the Govern- 
ment’ lias been held to be in ^ubslanttal compliance with Art. 166, even 
thuug)i it is not expressed to have been made in the name of the Governor.* 

(Ill) An order made in the name of the 'Government' and signed by 
an assistant Secretaiy ‘for the .Secretary to the Government of Bombay'.*-* 

On the olliei haml, there i.s no compliance with Uii.s clause — 

(c) Where a Secictari to the Government issues a letter without 
mentioning the name ot the Gov ei nor at all.' 

{b) An inter-dcpariincntal comnumication issued bj an Cnder-Secre- 
tary, without mentioning that he was ai'ling ‘b) order of the Chief Com- 
missioner (Delhi)',' and theie is no independent evuleiKe to show that the 
Governor had m fact made, or concuneil in die making of, the order.* 

2. Cl. (1) does not (restribe how an executive action of the Govern- 
ment IS to be performed, it onlj pre-cfibes the mode in which such act 
is to be e^prc-'icd While cl (1 ) relates to the uio<le of expression, cl. (2) 
la>s down the wavs in whuli die order is to he aufhenticatctl Cl. (1) is 
directory and not nundatoi v *tn chaiacter. * ' Hence, lailure to comply 
w'iUi Alt. 166 ( 1) docs not tiullif) the older but only takes awav the cons- 
titutional immunity from pjoot The oidei would be upheld ii the State 
can flthcrzoisc prove tliat the order was. m f:ict. made b\ the Gov ernor.V\’' 

When does it become an order of the GovemmenL 

1. As .soon as an ordei is \alully nw<le an<l cxpresseil uiidet thi.s iVilicie, 
the Government liecomes resjionsible tor it, whethei the oriler originated 
fiom the Governor personallv or not.'’ 

2. Hut n requires another formalily to become binding upon the 
Government, and the publu, naineh. that it mu-t be (.ommunicated to the 
person to be aliette<I b\ it I iiiil tlial i.s done, it is of a ptovtsiunal character 
and maj be chaiige«l b} the Ministers. wh<i aic tree to consiiler die matter 
over again.lB 

How an ordknr may be proved. 

As stated earlier, even where an executive older has not been expressed 
in the manner laid down in cl. ( 1 i. it i- still open to the (iovernor to show, 
Iw independent evidence, diat the order was, in fact, made bj die Oovenior. 
'Hns may be proved — 

(a) By proiliicing the relevant Ciovernment record.®.** 

(b) By the affidavit of a res|xmsible officer.*,* It is not necessary to 

have the a^davit of the Mmi.ster-m-ciiarge in ever) case; it will be enougfi 
if the affidavit is made by the Secretary or some other person having the 
requisite knowledge.* * 


*£aocvtiv« Action*. 

1. Cl. (1) is confine<l to cases when* the executive action is required 
to be eiqnvssed in the shape of a formal order or notification or any 

& John V State of T. C., (1955) 1 SCJR. 1011); (19S2-4) 2 C.C 600 (604), 

7, Bafsoy v of Bombay. A. 1961 S.C. 1762. . 

Ta. BaebUttor v. State of Pmfab, (1962) Supp. 3. B,C.R, 713. 
g. Gbma Mtfiv. State of Demr <1959) Sr.R 1424 (tm). 

Sa. Sto!^ 4 Mtu9t4ka» v. SaiM A 1963 S.C. 1333 (1326). 

S. Stated A v.3«mM, A 1961 SC 221 <231). 
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other instrument. Usually executive deiision is taken on the olifice files 
by way of notings or endorbCinc*nts made by the appropriate Minister or 
officer. If ever> executive decision has to be given a formal expression the 
whole governmental macbineij will be brought to a standstill. But when 
an executive decision affrit\' iw outsider oi is lerjuired to be officially notified 
or cornTininkate^l, it should be nnitnall) expiessed in the form mentioned 
in Art (l).**b 

2 The expression i.s wide enougli to include 

(/) Orders winch eml)<id\ quasi judicial decisions raken by Govern- 

(u) An onler of s^jn^tion for j>roseri!tion.‘’ 

3. The following base been fuhl n tt to loiistiii te Executive action 
of*Jthe (io\ eminent' anil nee<l not, ihciefoie, be cxpic'^'^ed t)r authenticated 
according to this article - 

(f) Noting bj ti Minister cai the 

ill) The filing of a meinoicindum or a] jK-ai against «m order of 
acquittal.^" 

(ih) A cotngeiidnm issued nieielv to coneM a clerical mistake or 
omis^ion a ootifaation is-uetl in confoimiu with diis Article.^® 

A The ’exec nine action* referred to m Art 177 or Art 166 refers 
to tlie exet'utive action of the ‘(af;veinm^*nt’ of India or of a State. H^e, 
where the FVe*?ident oi a tei^eTnoI •‘^xeuise** s<j»ne function, not by virtue 
o*^ an\ (Mcwision of »lie C'oiistitntion bur under a private treatv, eg., the 
Xitule^ iif \- odation of i *('5(AeTivi.ent C(nnpan\* the ordei of the Pre- 
sident need not be autbenticated h\ a v^ecretar\ to the Government'^ 
Con\ersel\. when an appoMitnunt i- nndc In die President in such personal 
cipacitv the a[*|H)iniineiit doe !V»t !»<*(. oine an appoiiVnuuit under the Govern- 
ment mcielv lac.ni'-c tlie order i^ '•igned b\ a SeC'etaiv to the Government 
of fiulia*'a 

CL (2): *ShaU be authenticated’. 

1 Where the Kule^ made b\ thv Gio\einoi la\ dmvn that orders 
ina<le an<l executed bv tiu (hceriKn sliull !h* auihenli ated In the sigtiatime 
of a SecteltUV', no note or ladei of <«• Mim’**ttr which is not athenticated, 
can opeiato ;is an onhu cd the t owinmcnt of the State** 

2 Wheie s^ceial nolitv.io ms .ue pn!)hdied in the Ga/ede together, 
there is noiliing wrong if tlie siqnafuic of the arthenticating officer appears 
at tlie of ,ilt the notifionthm- ** 


EUu* to judicial enquiry. 

name of the r.o^e,nnr lacconluo^ to • 1 >. ami p, 

.\cro:<linf( l«i tiiles by ’he t'.oveimn on ihi^ t'ehalf, ‘•hall not be called m 

' 9s’. Pattalraya v. State at 
9I>. State o} Bombay V. 

10. John V. Stfe of T. C ( 1 S.C R 1011 (1019) 

11. layaiama het. m ,^o ir'aSB 

W. hachhittof V. State of f^nfob. h 

13. Nmmihahinth v & *^wn. 

|3«. A.P. 234 (243). 




360 


SHORTJ$R CONSTITUTION INOIA 


[Art m 


Q uestion in any Court on the ground that it is not made or executed by the 
'ovemor.^,^^ I'hus, it is the signature of the Secretary duly authorise by 
the Rules which signifies the consent of the G<»vcrnor, and the acceptance 
of the advice rendered by the Minister,^® 


3. This provision is, however, subject lo the following limitations — 

(a) It does not oust the jurisdiction of the Court to examine the validity 
of the order or instrument on cwy other ground, e.g , — 

(i) That a condition precedent for the making of tlie order has not been 
fulfilled, Thus, when the satfsfaction of a particular authority is 
necessary under the law to make the order, the Ci)urt can enquire whether 
the order wa«i based on such satisfaction.*^ Of course, in the normal case, 
a recital in the order to this effect will rai'^e a presumption that the necessar)' 
condition has been fulfilled, and throw a (Ifficuli onus on the person who 
wants to challenge the validity of the older: but the Ctiurt is not power- 
le«is to determine the validity of the order on taking pro|>cr evidence.'* 

But unless the statute specifically m» rc(|uires. it is nut necessary that 
an order must contain a recital as to tlie satisfaction of the condition 
precedent Though it may he desirable for the authority lo make such 
a recital, the absence of the recital does not render the onler void ab 
In the absence of such recital, course, the authority or other i>erson relying 
on the order will not have the advantage oi the presumption in favour of (he 
validity of the order but it is open lo the authority to satisfy the court by 
other means that the condition precedent w^as fulfilled.**-^ 

(it) That the onier violates a provi*^!^! of the Constitution or proposes 
to do something which is contrary to existing law Z-*"* or seeks to interfere witli 
judicial functions,'*-** or is ultra vires where it puriH>rl^ to exercise a statutory 
proper.**-*® 

(m) That the {>erson who made the order on behalf of the Government, 
had no authority to lake the decision on behalf of the Genernor, under any 
law’^ or the relevant Rules.' 

(b) Strict compliance with the requirements of Art. 166 (2) gives 
immunity to the order that it cannot be rhallenge<l in a Court of law on the 
ground that it is an onler of the Governor*^ ff, therefore, the re<piire 
ments of the Article are mt complietl with, the resulting immunity omnol 
be claimed bj' the State, but this will m/t nullify the order itself, if it appears 
from other materials that such a decision in fact taken by the Govern- 
ment.**-* Thus, — 

Where an order is duly signed by the officer anthori''ed by the Rules 


17. Jshwarlal v. State of Gujarat, A 1968 S.C 870 iS75), 

18. Pioneer \fotor$ v. Majeed, A. 1957 Mad, 48 (57). 

19. Km-Ernp V. Sibmth, fl950) 50 C.WN. 25 (S7): A 1945 P,C. 156. 

20. B. L. Cotton Mith v. State of W, B.. A. 1957 SC 1145 (USO). 

21. Cf, hhwarlal v. State of Gufaraf, A. 19M SC. 870 (876, 877). 

22. Swadeshi Cation MHh v S. L^Tribunat, A IIKI S.C 1361 {1887). 

23. Natemma Rao v. A, P. S R, T, C, A. 1959 SC 308 {320). 

24. Daitatraya v. State of Bombay, (1%2^ S-C-R 613 {S25, 633)^ 

25. State of Raiasthan v. Stipal, K 1963 SC. 1323- 

1. Chitfalekha v. State of Mysore, A, 1954 SC. 1823. 

2. Ch Chaio Mat v. Stale of DeltU, (19S9) $.CR.a424. 

3. PfamekOfid v. State of M. R. A, 1965 MJP. 196 (206). ^ ^ ^ ^ 

Cf. Gania Bishm v. Cat^ta Pmitapotf Society, A. 19M S.C. 615 {629). 

44a. Cf. !m Bn^aeormj Co. v. State, A. 196^. 407 (439). 

24. Stohf of Bihof v, SmittaH, A. 1961 SC 221 lima 41). 

Z. e IteMstkm V. K lS8ft SC 1323; ZOtkipd Cttpit. ▼. Prfa 

Mm (1968) 3 S.CJt 281 {MSh 
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made by the Governor under Art. 166 (2), but the order wa<; not expressed 
to be made in the name of the Governor, affidavit to the effect that the matter 
Jiad been placed before the Government was received to hoj^ tliat the order 
was that of the Government of Bombay 

But the order cannot be saved where it is not rluly authenticated* or 
it was authenticated by a person who wms not duly aulhori'^ed in this behalf,^ 
and it is established or conceded that it was made or concurred in by the 
competent authority * 

CL (3): Rules of Business and Standing Orders* 

1. By Rules of Business made uridei cl f3), the Governor may 
allocate all his func'tions to Mini^'ters, exrept those whidi he is required by 
or under the Constitution to exeicise in his own di-^crelion; and, in i elation 
to the business allotle<l to a Minister* another Minister or Deputy Minister 
inay*'1)e as«?oriated to t>erform such functions as mav be asvici^cfl to him**a 

2. The Rules of Business, ai’ain. niav emj>ower the Minister-ln-charge 
of a subject to make Standint; Order't M^ardinir the dis|)osaI of lases under 
hi"^ charge; and, by making Standing Orders in excroisc- of such power, a 
Minister mav direct that, except in regaid lo ‘‘ivecified matters whi h m^st l)e 
placed before him personalh, all other matters shall l^e di>* osed of bv a 
Secretary o** ulber officer mentioned therein Where such Standing Orders 
are made empowering a Secretar\ or otluT offi< ei to dispose of a niatt'^r with- 
out placing it before the Ministei in-rh:nge. the validiu- of the order i^^sued bv 
such order cannot be questioned on the grrnmd that the order was made 
>vithoiit being considen'^l l)v the Minister' 

3 Except where the Ru!e> of Ihisiness specifirallv provide that 
arrangement^ within the Deoarl’^'ent ran he made on!\ hv written Standing 
Orders, it is competent for the Ministei-in charge to do this h\ oral instru- 
ctions® Hence, W'here the Minister \erKallv instturts a Secrctars that 
certain matter^ need not he placed before him. the e\entu.d r>rder t«-sued b\ 
the Secreta^^ cannot ho diallenge<1,® 

4. But the Secro*cr\ has no imlepcndent p>wer to disi'K')sp of a matter 
without authorisation bv the Mmister-in-charge ami where no such aiithori 
sation or <lirocti<m is proved, the SecreUrv's order will be itnalid* 

5. In making Rules of Riisinevs the Cfovernor cannot override "latuton^ 
pro\isions relating to a paiticular function or business, eg, s. 68D of the 
Motor Vehicles Act 


Allocation of Business. 

I Tlie allocation of husine^s among Ministers need not be made wdth 
reference lo each l.w after it is made It is made with reference to the 
siifqei'ts uf legislatifin under the three Li'^fs m the 7lh Scheihtle* 

2. Since the diief Minister has a residnar. power, an ( ler does not 
become imnlid merely becau'^e it has been ina<lc bv the Chief Minister 
instead of the ^iin^ster-in charge of the relcxant 


3. Cf. Ghdo Mai v. State of Delhi, fl95Q) SCR 1424 

4. Premchand v. State of M. R., A ^2^ /i /cm 

5. A L. Cotton MUh v. State of W. B , h 19t?7 S.C. 1145 (1152). 

5s, Mufdcipal Cortm. v. Birla MiB$. 

6. hhwarUtl v. State of Getiarat, A, 1968 S.C. 870 (SZ7). 

7. Afa^hon v. Statr A. ^969 Punj 225 (234); Tickooram v. State, A, 19« 

7». C 0 . V. Statf. A. 1969 MP. ISOs IMhmmibai v. 

9l OafiUlitter v. SMt of PinjW, A. 1963 SC. 395 (999). 

I " 40 
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Wben tlM plea m to aoB-eompHanee with Art. IM ia to be vaiaed. 

The objection that an order is invalid because of non-compliance with 
Art. 166 is to h® raised in the a)urt of first instance so that diose who rely 
upon tlie order niay have an apportunily to lead evidence as to hov/ the order 
had been trade.'® In the aitsence of such a plea, it will not be entertainetl 
before the Supreme Court.'® 


Whether statutory and quasi>judicial duties can be ddegated. 

1 It has now been settled by the Supreme Court''-** that even the 
functions «ji 'duties uhich are scsted in a State Government by a statute 
mas he allocated tn Mini>ters b\ the Rules of Rusine.ss framed under Art. 
166 (3) It has hecn fsiinteil out that when a function is vested by a statute 
in the S*:'te 0*nerninont the statutorv prosiMon has to be interpreted w'ith 
the ai 1 of the General Clarrses Act. The General Clauses Act, 1897, defines 
a Sta'e Cos’cmmcnt to mean a Governor 3 (60)]. A statutory 
fnnfiion of the State GovernTT'ent thus f>ecomes a function of the Governor, 
and the business of the State Government under Art 166 (3) inch’des 
sMch bosinegs It is, therefore. conif>€tent for the Governor to 

alloca’e '■ i.h '.lalulorv functions f Including matters relating to his subjective 
satisfact’oii t”. '* 'o the Ministers bv making rules under Article 166(3),** 
e q , the furctitrn under sec of the Motor \'ehic1es Act,** but not so as 
to override the «tat”torv provision'* 

2 \Mie‘her there can be further delegation bv the Minister to the 
oPi''e'-< •.uhord'mte U' him depend upon the provisions of the rules of the 
b’*s’nes> If the rules enable the Mini'ter in charge t)f a pailicular depart- 
ment to arr'Tge for the disposal of ca«es before him h\' means of stamling 
»irder' aiid the sfat')tor» functions are included within «uch enabling provi- 
sion. tl'C' can be ile'egated bv the Minister to his subordinate officers,** 
Such deleg'»tion mav be made by oral order,’® unless the Rules of Business 
provitlf to the contrarv.'® 

3 Except in regard to matters with respc't to which the Governor is 
rept’iied bv or umler the Constitution to act in bis discretion, the personal 
sa6‘‘ faction of the Governor is not recjuired and any function may be allo- 
cate'} to ^linisters ** 

4. The ref]'iirprnents of the Rules of Business, however, ntust be 
strietb* complicil wdtb '* 

5. Tims, if the rule- rlo not specifically authorise such sub-delegation, 
a delegation of a statutory fun'’tion i>v the Minister to his Secretary would 
be invalid ’* 

6. If the prece^ling conditions are satisfied it is not open to a perwn 
aggrievetl to challenge the order on the ground that the duty of forming 
in ‘opinion’ as ref|uiretl bv the statute rnuW mit be delegated.**,** 

7. ^V’here a statute rerjuires an order to bv signed by a 'secretary', 
v.jtijout defining that term, signature bv an under-serretarv or any other 
secretary authorised by ‘be Rules of Business WDuld suffice,** 


10 . 

11 . 

12 . 

13. 

14. 


16 

1 «. 


Tubi Ram v. St/Ht ef fT. p.. A, 1963 S.C. 066. _ ^ ^ 

JV«f«wartf V. A. P. S. T. R. C.. A. 1969 &C. 808 (325) > Q. Sto/e •/ nOm 
V. SewOiati. A 1961 S.C. 221 {230). 

Skmmt V. Stott of Me^«mshtr^ (iOK) SCJ). 417 (W6). 

Bfwili Ijiiskm Cotum Mith v. Stm .Mr. 

Ram y. Sttta if Rafatthm. (19^) 1 SCR. STO; A JWI 1875, 
‘mmiwA V. Statg &f Raiattiuqt. (1^) 2 &CA. 182; if, T, C,,$. v. 
State of A. »«3 SC. «22r 

JRatfMtf Ce. y. Sfefe, A 13 60 ISO (788)* 

y. SUtUi A liSS $.C, 870 (877). 
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H. Quasi-judiciat funcUons vested in the State Government can also 
smtlarly allocated provided those rules conform to the principles of 
judicial procedure.” Thus, if the statute confers upon a party a right 
of personal hearing before the State Government, the Rules of* liusiness 
cannot provide for the delegation of the function of hearing to a Se.retary. 
In such a case the Ministci viho is to deciile must also hear the part}.” 

8. There is no requirement to publish the Rules framed under Art. 
166(3),’* and tlie Governor mav change them at an} tunc. 

QuMt'jadidal order cannot be reviewed, in the absence of statutory 
provision. 

Where the order coming under Art 16() i^ tju..si uili-ul, a cannot he 
reviewed, in tJie absence of any statutory i>ovu'i in tlut heludf, esai tliough 
thu, order rna} not have been authenticated under Art, 16m 3 1 


Duties of Chief Minis' 
ter as respects the fur- 
ni^ing of infoTRiation to 
Governor, etc. 


167. It shall be the duty of the Chief 
Minister of each State - 

(a) to conununicate to the Governor of the 
state all decisions of the Council of 
Ministers rdating to the administra* 
tion of the affairs of the State and 
proposals for legislation; 


lt>) to furnish such information relating to the administration of 
the affairs of the State and proposals for legislation as the 
Gov'’mor may call lor; and 

if the Governor so requires, to submit for the consideration 
of the Council of Ministers any matter on which a decision 
has been taken by a Minister but w’hich has not beat con- 
sidered by the CounciL 


('iiArTiu III - Till Stvii Ivt(.l^Im•Kl 
Ccnctol 

166. (1) For every State there shall be a Legislature which shall 

consist of the Governor, and 

Constitution of Legiv '<»' in the States of Andhra Profit sk.*'* Bihar, 

Mahatathlra,*' Madlixa Pradcdi,'* Madras, 
MxfotA’, Punjab, Uttar Pradesh,** two 

Houses: 

(c) in other States,*' one House. 


latures in States. 


17 . 

18 

19 . 

ao. 

21 . 

22 

23 . 

24 . 


2 $. 


NagesieaTa v. A. P. S T R C. A 195«> SC 3(« (325), Statt <t) Bihar 
V, Sonahati, A. 1951 SC. 221 (.230), 

MntdUdhar v State of A, P , A. 19R9 P 4'<7 (fit). 

Stott of Mysore v, PutU Goieda. (19t>7) S.C !CA 1108/65. d 30-1 $7J. 
Inserted by the l,ii«islativ« Coiincils Aeju P-S?. 

Substituted for Bomrtwy, by s. 20 of the Boirliay Keoiganmiicn Act, 1968. 
Insert^ by the ConAtilulion (Seventh AinendmeuO .Act. 1956. but not jet 
igytxk cifpct to« « 

Inseiled by the Con*ititiUion (Seventh Amendments Act. 1956 we.f. 
m words 'arid West Bengal’ have been omitted by s. 4 of the W>>t: 
Leglslalive Council ( Abolition 1 Act (20 of 1959) Wp-t Btjngal has abolished 
its second House - the Ugislatiw Council, with eflect from I by a 

notification undw 1 (2) of the Wc^t Bengal Ugfs*at3ve Counal (Abc^tion) 

iiatc of Gujarat, formed out of Bombay, shall haw one Hbu^ but 
JfantiW a n^ K tu fari?*' haa two Houbcs by virtue of her own State Consututiou 
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<3) Wiiere tlwre are two Hohms of tlie LcgiafaiAaro of m Sl«t«s 
CMM dbioU Im known «s tko LegUIntive Council oimI the otlMr n» the 
Legulntivo AumMf, nndl where there w only one Houm^ it shnU he 
known as the Legishitive Assembly. 


Madlqra Pradesh. — By reason of s. 8(2) of the Conslitulion (Seventh 
Ainendiurat^ Act, 1956, Madhra I’radesh slwill have a second House 
(Legisiaiive Council) only after a notification to tliis effect has been made 
by tl^ Tresident.' So long as such notihcation is not made laws made by 
the unicameral i^egislature are quite valid.' 


Lt^dsiative 

States. 


169. (1) Notwithstanding anything in article Parliament mny 
by law provide tor the abolitioo* of the Lcgisla* 
Abobtion <w cr«t on of jive Council of a bUte having such a CouncU 
or f <Hr the creetion of such a Councd in a State 
having no such Council, if the Legislative 
Assembly of the State passes a resolution to tfaet effect by a majority 
of the total membership of the Assembly and by a majority of not leas 
than two-thirds of the members at the Assembly present and voting. 

(2) Any law r^erred to m clause (1) shall contam such provisions 
for the amendment of this Constitution as may be necessary to give 
ettect to the provisions ot the law and may also coniam such supple- 
mental, incidental and consequential provisions as Parliament may ceem 


necessary. 

(3j ivo such law as sfforesaid shall be deemed to be an amendment 
of this Constitution for the purposes or article 368. 


176.* (IJ Subject to the ptovtsions of article 3SS, the Legislatiie 
Aisembly oj each State ihcul unu-ut oj not More 
CompoatUon ot the than pve hundre\l, and not las than s*xt\ , •> embers 

Legislative Asaeraohes. chosen by dncct elettwn from tcrrUotial ioiistitucK' 

ctes %n the State. 

(2) For the purposes op clause \l), each State shall be dn'tded into 
lerrilorMl tomtiUtenctes m auk manner that the ratio bciwen the popula- 
tion oj each lonshtucncy and the number oj seats allotted to U shall, so fur 
as practicable, be the same throughout the State. 

lixplanation. — In thus clause, the expression “population’' means the 
population as ascertained at the last f receding census op iv/uc/i the relemni 
figures haa/e been pntblishd 

(J) Upon the completion of each cenrus, the total number of seals in 
the Legislative Assembly of each State and the division of each State into 
lerruorial constituencies shall be rcadpus'xl by such authority and in such 
manner as FarHament maty by ketv determine. 

Protnded that such reaafustment shall not affect representation in the 
Legishtiue Assembly until the dissolution of the then existing Assembly. 


171. (1) The total number of me m bers in the Lei^slative Coundl 
/- >.• X k * State having such a Council bhatl not exceed 

CiM Bpoo^ m the one-third* at the total nmnber of numAetrs a 


Lsgidabve Couitfila 


Leid^tive AsswnUy of that State: 


1. Xamdas v. SMe. A. 1969 M.P. 353 d335). 

2. the Legiaiative Coundl lor West Brngai has been abolished under thfc Artida 
h^enwting the West Bengal Legisiative Coundl rAbohtion) Act (20 ol 

3. SntmiUitMl by the Constitution (Seventh Ameadment) Act, 1966, w.e.l l-ll-^A 
3a. bMiHaRm by a law under 4 [M/mtal Sintk v. ef JmXo, A. 1967 

4. Sobadwwl kr *aw-iouilh' by the CoosMtuden (Sevwtth A m e n d m e n t) Act, 

Ml-9k 
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L*?i ?®*** iMunber of mcmbort in tbe Lagidative 
Comicil of a State tludl m no case be lest forty. 

*k*i l»w otherwite provides, the convoMtion 

of the Legislative Conned of a State shaU be as provided in danse (3). 

(2) Of the total nnndier of monbers of tbe Legislative Cooneil (d 
a State - 


(o) as nearly as may be, one-third i>hali be elected by dectorates 
consisting of members of municipalities, district boards and 
rach other local anthorities in tbe State as Parliament may 
by law spedfy; 

(b) as nearly as my be, one-twelfth shall be elected by dec- 
torates consisting of persons residing in die State who have 
^ been for at least three yeai's graduates of any university 

** in the^ territory^ of Incda or have been for at least three 

years in possession of qualifications prescribed by or under 
any law made by Parliament as equivalent to that of a 
graduate of any such university; 

as nearly as nuy be, one-twelfth shall be elected by electo- 
rates consisting of persons who have been for at least three 
V^rs engaged in teaching in such educational institutiotts 
within the State, not lower in standard than that of a 
secondary school as may be prescribed by or under aay 
law made by Parliament; 

(d) as nearly as may be, one-third shall be elected by the mem- 
bers ui the Legislative Assembly of the State from mncmgst 
persons who are not members of the Assembly; 

(t’) the remainder shall be nominated by the Governor in accord 
ance with the provisions of clause (5). 

(4) The members to be elated under sub-clauses ^a), {b) and (c) 
of clause (3) sball be chosen in such territorial constituencies im may 
be prescribed by or under any law made by Parliament, and the elec- 
tions under the said sub-clauses and under sub-claases fdj of the said 
clssise shall be held in accordance with the system of pit^orticaal re- 
presentation by means of the single transferable vote. 

(5) The mendiers to be nominated by the Governor under sub-clause 
( < ^ of clause (3) shall consist of persons having special knowledge or 
practical ccsperience in reqpect of such matters as the fottowing, 
namely:— 


Literature, science^ a t, co-<q>erative movemmit suid social service. 

Amendment. — In o!. (1\ the \\<'rd 'one fouith' has been substituted 
bv the word 'onc-thircl', by the Constitution (Sesenth Ame»’ ’ment) Act, 
1 ^ 56 , 

Object of Amendment.- In the Statement of Objects .ind Reasons 
of the Amendment Kill it was explained that in the case of the smaller 
fitates, the 14 tafio caused difficulties in the matter of representation in 
the Legislative Council : hence, the tnaxinnun has hern raised by making 
its strength of the Assembly. 

CL (3), sub-cL (a): No right to cballengo the nomination under 
Art 2|«. 

1. Hm! i«>imnation of a tnendier by the Governor under the {ffesent 
btd>-d. (f) does not infringa the personal tight of any dectad member 



imutitik <aii iMMx t^lM. 


of lii« l4||i$]«uive Assm^ «v«t> in an intSIrMt nann«r so 94^ tO entitle 
hibf» to sustain an af^Ucatitm for Uic issue of a writ of cerHomri to 
the noniimtiun made by the Gowrnor.* 

2, h'or the same reason, Quo lyarnutio does not lie against a nominated 
Iverson so lung as the notihcation making the matiin<ition> stands.* 

a (5) .— It is not correct to hold that in order to make a nomina- 
tion under Cl. (o) (e> lalkJ. all the branches of knowledge sjiccified in 
Cl. (5) niu>t be rep«e?eiUe«.l by nomiru-ition ' 

172. (1) Every Legisktive Assembly of every State, imless sooner 
dissolved, shall continue for five years from the 
of State appointed for its first meeting and no longer 

and the expiration of the said period of five 
years shall cerate as a dissolution of the AssmiAly: 

Provided ^t the said period may, whUe a Proclamation of 
En^gency is in operation, be extended by Parliament by kw fw a 
pmriod not exceeding one year at a time and not extending in any case 
beyond a period of six months after the Proclamation bas ceased to 
operate. 

(2) The Legisktive CoopctI of a State shall not be subject to dis> 
s<datiot^ but as nearly as possible <me-tbird of the membws thereof 
shaJl retire as soon as may be on the ei^iration of every second year 
in accordance with the provisions made in that behalf by Parliament 
by kw. 


Qualificaiion for mem- ^73. A person shall not be qualified to be 

bership of the State chosen to fill a seat in the Legiskture of a State 
Legidature. onkss be- 

ta) ts a cdi.VH of India, and maker and ud nrihes before xome 
perion authorised m that behalf hv the Lleciwn i'animiftioH an 
oath or athrmaium accordtna tn the fotm set out for Iht put pose 
m the Third Sdi dulr.* 

(b) is, in the case of a seat in the Legisktive Assembly, not less 

than twenty-five years of age and, in the case of a scat in 
the Legisktive Council, not less than thirty jiears S 4 ;e; 
and 

(c) possesses such othar qualifications m may be prescribed in 

that behalf by or under any law made by Parfiament. 


Amendmant. — Cl. t.^) was sub<>H<uted In the Constitution (Sixteenth 
Amendment) Act, I9W, ir» pro\i<fe that not only bcfoie taking hks sml 
shall a metnber of the I.,<*g»siature take tltc <»ath pr('i.crtf>e<l bj the Third 
Schedule as already rtxptired by Art. I8S, po^ft, but that even before standing 
for election or nomination, a canJiJafe must take the •'atne fiath This 
is to ensure that only a person having allegiance to Imfia '•hall be eligible 
for membersliip of the legislature. 


CL (a).^ — Read with tlie Third Sdiedule, am! s>. 36 (2) of the Kepresm* 
tation of the Peofde Act, 19.')}, this Clause metms that the oath or affirmation 
must be taken or made before the <l.»te fixed for the scrutiny of the nomina- 


& k se RasMkoartlm (J9S2) If MLJ. 671 
6 V. Dr. H. C. Mookerke, (19S2/ S6 C.W.N. 661. 

1. Vitikmfm v. Kritkiit, A. 1965 Pat. Ml 1327). ». .. l.. 

It sat Hw tsd for die vnMde a cMjstit of India . b7 dk Conedtu- 

flSMMplb A mw a bn eot) Mb, 19913^ vAi. l-tMfi. 
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Uon paper. If he has failed to do so till the date of scrutiny, he becomes 
(fiBC}Ualined to be chosen to fill the seat and his nomination paper 1$ liable 
to be rejected/ 

But where a candidate stands from more than one constituencies, the 
Constitution does not tequire (hat he inusi make oath or affirmation in each 
of tlie constituencic*^ Chicc he has done so before a ernnpetent jyithoritj- 
of one constituency, his ^lisqualification m this behalf is removed.’^* 

Cl« (b)# — Read v\ith s. 36 f2) of the Representation of the People Act, 
1951, the present clause nieans that a landidate x not rjualifierl unless he 
has aUriined the specifie^l in the clause on lljc ilale fixed for scrutiny of 
nominations/ ‘ 

Effect of contraventtonu 

1 . The election uf a per-nii vho 1 - laiLing in anv of the above qualifi- 
cations ts \oid,^*a even tlioi^h the Re*ununjj ^ iftiLci his nomination 

pai>er 

2 . \\ hethoi 1 pei’^cui {ajs esses an' of the^e qn'difirati<*ns or not can 
be detci mined bv an elotUon |>etition 

*174. (1) Tht* Governor shall from time to time summon the House 

. , X. o //oHW’ of th' Lroi^lalure ot the State to 

T 1 /'/arc a\ he thinks fit, but 

and dissolution tvrnth^ ^haU not n erven e hetieecn its last sit- 

fin(/ in one Si >Mon ami the date appointed for its 
first saltin'] in (he next session 

(2) The Go^err tr mov front time to time — 

( ti ^ fforot *he Jlo^iu' »»r ’ dz r House 
(h) d^'<sSohe the Leqidatrx elssembly 

Dissolution. — A Tn<!ee of ilie Kei tli dii Court lias held that 

the powti of duw^hitiou ina\ be tXMcisod .*t an\ tir »c alter the Legislative 
A'seinblv i' eoinfl^iited bv a n(»tif»c''i«oTi un<ler s 73 of the Rcprcseiilation of 
the I CD’ b' A(t 1**^1 and that il not a i e't to hold tliat an Asseirbh may 
l»e di‘HM*hod (oih after tin late appointed for >/ tif^i ivcctina * nder 
\rt 17211 

Prorogation. — The (aivtinoi’s |x>\ver to prorogue is 'mfeltcred hv anv 
limitation^, and mav be exeicvcst v hde the Ibaise stands adiournel under 
(mlers of llic Spoakoi It takes effect s<K>n as ihe order of the Governor 
is notirtc<l in the Official (farette, iiotv ilhstandinjj anvthinjsf in the Rules of 
the House to the contra iv/ “'a 

175. (1) The Governor may address the Legislative Assembly or, 

m the case of a State having a Legislative 
Right of Oovprmir (u Council, either House of the Legisbture of the 
addrev. and s nd me> 5 ^^^^ Houses assembled together, and 

^ ^ may for that purpose require the sUendance of 

• members. 

(3) The Governor may send messages to the House or Houses of 

9. FMupait V Hariii^ A SC lOo-i (196B) 2 SQR m 
16 Khaic Khanatar Khadnkhan v ^iddm*anbaU, SC (C.A 1621/671, 

11. AmrUhial v Himathhhen A 1968 SC 1455 

11a. i-f, Juiadafiuffda v Rabindraf A 1968 Cal 5^13 (635), 

lib. d iilf AfoZn V Ffiya Broi. (19^) 1 SCA 378 , av / 

12 Substituted by the Omstitution, (Fir'll Amendment) Act. 1961 (s. 8 ) for the 

M. ^ ** *“ ..wiitt*. 

13. &r5 WSTa^f iSi.*! A s£ ICA. 1«»A» A »7«J. 

♦ * 
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dba of tlio Stot% wliotWr with rospoet to a Bill fhMi pottd- 

iatt hi Uie Loftslatore or otherwise^ andl m House to which anjr message 
is so sent shaB with all coavenient deniatch cKHuider any matter re- 
gnired by ^ message to be taken into consideration. 

17€. (1) At the oommmicement of **the first session after each 
» . neneral election to the Legislature Assembly and at 

aoiress by the commencement of the first session of each 
\tw, the Governor smU address the Legislative 
Assemhly or, in the case of a State having a Legislative ConncB, both 
Houses assembled together and inform the Legislature of ^e causes of 
its summons. 

(2) Provisitm shall he made by the rules regulating the procedure 
of the House or either House for the allotment of time for discussion 
of the matters referred to in such address. 

e * ntt 

*Commeiicement of the sessimi’. 

‘SeWion’ OHimites the together of the Legislative for the 

transaction of !>u>iness. The Legislalinc tannot he saiil to have ‘met' until 
the preliminarie'' hate hten gone thio’tgh. Hence, if the <latc for a<ldress 
of the Govcmoi is fixed after the members asscnifile for the administration 
of oaths in re'p<inse to the iKj'iceof the Stx'ret.iry, and take their oath, there 
is no violation of Art 176 i IV'* 


177. Every Minister and the Advocate>General for a State shall 


Rights of Minisietb 
and Advocate-General as 
respects the Houses. 


have the right to speak in, and others^se to 
take part in the proceedings of, the Legislative 
Assembly of the State or, in the case of a State 
having a Legislative Council, both Houses, and 


to spesJc in, and otherwise to take part in the proceedings of, any 


committee of the Legislature of winch be may be named a member. 


but shaO not, by virtue of tins article, be entitled to vote. 


OffCer<! .1/ the State Legislature 

17&i Every Legislative Assembly of a State shall, as soon as may 
be, choose two mendiers of the Assembly to be 
^ respectively Spesdeer and Deputy Speaker 
thereof and, so often as the oi^ of Speaker 
or Deputy Speaker becomes vacant, the 
Assembly shall choose another men her to he l^ieaker or Deputy 
Spesdem*, as the case may he. 

^ Vaafion and resigna- 17ft A mctidber holding office as Speaker 

SSI. !!«*****■ f w * 

« ^ in> r and D^y itrj shall vacate hu office if he ceasea to 

Speaker. he a member of the Assembly; 

('dj may at any time by writing under Ids hand addressed. If sudi 
meraher is the Speaker, to the D^wty Spaaher, and if sudi 
member is the Deputy Spedker, to Spaaker, radgn hit 
office; and 


The Speaker and 
ty Speaker of 
gislative Assembly. 


14 Siilistitiited, by the Conaiimtion (First Aitioiditient) Act, 1961^ (i. 9) for 

15. The mds for prec^nce of such ascuadon over other bueioeM ot 

m am oroltted by.e. 9 of the Constitution (Pint Amtodoiciit)) 

Act, ]t95L 

16. SanttOmhat v. IcyMstfor AesemNy, A. IMS Odwe 234. 
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(t) itwy be vemeved from lu« office by e retolatum of the 

Uy imwmm) by a majority of dl the then members of the 
Assmdbly: 

Provided that no reKdnthm for the purpose of cbuise ic) shdl be 
iMved unless at least fourteen days' notice has been yivcn dF the iaten> 
tims to move the resohitiont 

Provided further that, whenever the Assembly is dissolved, the 
Speaker shall not vacate his office until inuneifiatmy before the first 
meeting of the Assembly after the dissolution. 


Power of the Deptrty 
Speaker or other person 
to perform the duties of 
the office of, or to act »> 
Speaker, 


180. (1) While the office of Speaker is 
vacant, the duties of the office sl^ be per* 
formed by the Deputy Speajeer or, if the office 
of Deputy Speaker is also vacant, by such 
of the Assembly as the Governor may 
appoint for the purpose. 


(2) During the absence of the Speyer from any sitting of the 
Assembly the Deputy Speaker or, if he is also absent, such person m 
may be determined by the rules of procedure of the Assenddy, or, if 
no such person is present, sndi other person as may he detemuned by 
the Assembly, shall act as Speaker. 


181. (1) At any utting of the Legislative Assoxdbly, while any 
_ _ , ^ resohition fw the removal of the Speaker from 

De^ufv *• consideration, the Speaker, 

pr«Sde white a lewlu* or while any resolution for the lemovai of tljs 
tion for his removal from Deputy Speaker from lus office is under consi* 
cdfice IS undiT tonsidera- deration, t^ Deputy Speaker, shall noL^thoOgb 

he is present, preside^ and the proviwam of 
clause (2) of article 180 shall svply m rdation to every such sitting as 
they apply in relation to. a sittittg from whidi the Speaker or, as die 
case may be, the Deputy Speaker, it absent. 

(2) The Spedeer shall have the right to speak in, and otherwise to 
take part in Ae procceffings of, Ae Legislative Asscsiffily while »y 
resolution for bis removal from office is under consideration in Ae 
AssenMy and shall, notwithstanding anything in article 188, be entitled 
to vote only in Ae first instance on suA resolution or on any other 
matter during suA proceedings hot not in the case of an eqaahty 
votos. 


182. The Legislative Council of every State having suA Comieil 
shall, as soon as may be, choose two members 
The Ctuiirmnn »nd Council to be respectively Chairman and 

Chairman thereof end, sc 4ttn as Ae 
Ler»tot.ve Counnl ^ Chairman or Deputy Chairman becomes 

vacant, the Couned shall choose another member to be Chairman or 
Deputy Chairman, as the case may be. 

183. A menAer holffing office as OnsrmM 
Vacstkm sad iwm*jis- or Deputy Chdrmen of a l^gislatim Cocncii— 
tiott of, and maoval } Aafl vacate ms office if be yas e e to 

Iram. the dBces of ^s|r- be a tnenAer (rf Ae Ccuncfl; 

wn4Pm>rCWr -Sir H. 

liiiid adAeme^ if suA aMUW 

A* OwiwwMh A tbi lf)c|wly 



Xn stKaiT$n corrsVtTvtJOK istSA [Aitm 

bar is dw Deputy Chainiuiti. to tbe Chtimwa, rMifii iu» 
ofltoej wid • 

fej may be removed from bit office by a retditition of tbe CouncO 
patted by a majmity of all tbe Ibea m e mb e rs of die 
Cemeil: 

Provided tbat no retoliilion for the purpose of ebute (cj ttodl be 
moved unlett at least fourteen days’ notice bat been given of tbe intern 
tidn to move the retoluden. 


184k (1) While the office of Chidrman it vacant^ the duties of 

office shall be performed by tihe D^mty Chair* 
Pover of the Deputy man or, if the office of Deputy Chairman it abo 
Chaiiman «hw ^rwn vacant, by such member of the Coundl at the 

to“art A 

Oiainnan (2) During the absence of the Owinnan 

from any sitting of the Council the Deputy 
Chairman or, if he is alto absent, such person as may be deteradned by 
tbe rules of procedure of the Council, or, if no sodi perMm it present, 
soeb other person at may be detmmined by tbe Cowidl, shall act as 
Chairman. 


185. (1) At any sitting of the Legislative Coundl, while'any reso- 
*v r-L • a. hition for tbe removal of the Chairman from his 

DeSty^S Zt to 

preSde while a rcwlutjon while any lesolutton for the r«noval of tM 
fnr hW remoi'Bl from Deputy Qiairman from his office it under conti* 
» under constdera* deredm, the Deputy Chairman, shall ^ not, 
diragh he is present, preside, and the provitiMt 
of daute (1) of article 184 shall ap{dy in relation to every tnch sitting 
as they spfdy in relation to a sitting from which the Otthman or, as the 
case may be^ the Deputy dtairman is absent. 

(2) Tbe Qiairman shall have the right to in, end otherwise 

to tidse pert in the proceedings of, the Legislative Council while eny 
rcsohitioa for his removed fram office is under consideration in the 
Council and shall, notwitbstanding smything in artide 188, be entitled 
to voto only in the first instance on such resohition or on any other 
matter dnrhig sudi promeffings but not in the case of an equality of 
votes. 


188. There sbdl be paid to the j^peaker and the Deputy Spmker 

Leuislatlve Assembly, and to the^^w- 
of^^ffiTsSakcr and man and the Deputy Chwrn^ of the Legislahm 

Deputy Spedter and the Council, such selanes and aHowmices as may be 
Cfminnan and Deputy mpectively. fixed by the Lcfislatttre of tM 
Chdnnao. State by law aad, until provudon in that bebatf 

is so made, sudi salaries and idlowsaiees as are apetS/Ml in tfie Second 


187. (1) The Honse or eneb Honse of tbe Legislatum ef • Stole 
dwffi iMfu « aepurnte secretmriat Stafit 


i^Moldod ffitol .nethiugr in ffib d ows e dwB, in l9w ebse of ffite l^i^" 
. Iidnvn bf 0 Stole bnrfaifr • LegMeffivn CtownA 
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(2) The lUfulatiire of « Stato mmy hy Unw regobte the recraibiMnt 
and the coadition* of aenrice of percona appointed, to tlie aecretadal 
ataff of the Honae or Houaea of the Legiaiattire of ue State. 

(3) Until provbioa ia made by the Legislature of the Stale onder 
danse (2), ^ Governor may, after consultation mth the Speaker id 
the Legtamtive Assembly or the Chainnan of the Lei^lative Council, 
aa the case may bc^ make rules reflating the recruitment, and tiie 
fonditions of service of persona appointed, to the secretarial staff at the 
Assembly or the Council, and any rules so made shaU have effect subject 
to the provisions of any law made under the said clause. 

Art. 309 not applicahle. 

By reason of Uie special piovisions containe*! in An*-, 98 and 187, 
Art. 309 or tlie rules trained tliercundci do no nol ajiply to the secretanai 
staff of a House of Parliament or a State Legislature.''' 


Conduct of BttitncSi 

188. Every member of the Legislative Assembly or the Legislative 
. . Council of a State shall, before taking his seat, 

make and subscribe bdPore the Governor, or 
some person appointed in that behalf by him, 
an oath or affirmation according to the form set out for the purpose in 
the Tldrd Schedule. 


Art. 188: Consequence of failure to take oath. 

Tlie i»cnalty foj tviusal to take oath is pie.snil)cd m .'\n. 193 it doe- 
not If AO feu to tender the seat sacant. lienie, an application tor Quo 
fl arroHto al'O docs not lie on the gtound tliat a inciuher has not taken 
the o.uh and is not, accordmgl>, entitled to be a ineiuber ’’ 


(1) Save as otherwise provided in tins Constitution, nil ques- 
tions at any sitting of a House of the Legislature 
of a State shall be determined by a nugority of 
votes of the members present and voting, other 
than the Speaker or Chairman, or person acting 
as sneh. 


189. 


'Voting in IIouw®, 
poiter ot Houses to act 
nutviiihstanding vacan 
an and quorum. 


The Speaker or Chairman, or person acting as such, shall not vote 
in the first instmee^ bat shall have and exercise a casting vote in tile 
case of an oquaUty of votes. 

(2) A House of the Legislature of a State shall have power to act 
notwimstnnding any vacancy in the tnendierslib thereof, and any pro- 
ceeefings in the Legislature of a State shall be valid notwithsta nd i ng 
timt it is discovered subsequently that some person wdw was not entitled 
BO to do Mt or voted or otherwise took part in the proceedings. 

(3) Until the Legislatare of the State by law otherwise provides, 
the quorum to constitute e meeting of a House of the Legidetnre of 
a State thell he ten members or one-tenth of the total mimbnrs of 
the HflttiOi whichevnr is greeter. 

(d) If at nny time during e meeting of the Legislative d^semUy er 
the Legislative Ceuneil of a State there is no quorum, it shell he tim 
duty of the Speaker or Chairmen, or person ac^ as such, cither tn 
adjosun the Hoeue oc to suspuad the meeting unw there is • rnmnun. 






edNSTiTUttoii o# iwuia 


lAa/ttfi, 


DisgwMfktttions of Mmbers 


190. (1) No p«r«ao «baD be a membor of bolb Hoatet of tbe Legit- 
vwinn nf b^uTe of o State aad provuioii diall be made by 

vaotwii Of seeta ^ Legirfature of the State by law for the eaea- 

tiioa by a pertoa who U chosen a meedter of both Houses of his seat hs 
OM House or the other. 


(2) No person shall be a member of the Legblatures <rf two or nuMre 
States speofied in the First Schedule and if a person is chosen a meod^ 
of the Legislatures of two or more such States, then, at the capira^on 
of such pniod os may be specified in* rules made by the President, that 
person’s seat in the Legislatures of all such States shall become uaceut, 
unless he has previoudy resigned his seat in the Legislatures of all 
but one of the States. 


(3) If a member of a House (rf the Legidature of a State — 

(a) becomes subject to any of the Asquafifications mentioned in 
danse <1) of arfide 191; or 

{bj resigns his seat by writing under his hand addressed to the 
Speaker or tbe Ouurman, as the case may be^ 

his seat shall thereupon become vacant. 

(4) If for a period of sixty days a member of a House oS tbe 
Legislature dt a State is without permission of the House absent from 
all meetmgs thereof, the House may declare his seat vacant: 

Provided that in computing the said period of sixty days no account 
^all be taken of any period during the House is prorogued or 

is adjourned for nHHre thim four consecutive days. 


CL (3) (a): *60000000’. 

This word referb to di:>qualihcations incurred by a manber after he 
was elected.’* 


CL (3) (b): Resignation. 

1. It has been held that the letter ot resignation tuust proceeti from 
the member and that the resignation must relate to die iiientbenihip held by 
the person who sends the same, and Uiat it must be the lesult of a voluntary 
act of his. The mere receipt b> tlie Speakei of a lettei of lesignation will 
not cause that member's seat to be vacant. It is uiH’U to Uio Speaker to 
enquire whether tiiat letter is a genuine letter or a lorged lettei, or one 
obtained by force or fraud. 

2. A corollary from the above view i.-> that if die Spmker notifies a 
rengnalion notwithstanding hts piotest dial die letter of resignation is not 
genuine, he may come to toun and challenge the validity of the notification 
and the Speaker's refusal to administer oath to die I’etiiioner on the girotmd 
that he has resigned his seat,^** But the Courts would be powerless to inter-' 
fere Ikfore the Spier’s decision on a dispute as to the genuineness of an 
alleged re^gnation is pronounced.*’ 

3. If the resignation is not conditional but absolute in its terms, the 
mere fact that it is to take effect from a special future date docs not take 
U ouf of Art. (3) .*’-•* But it cannot be made to operate ftoin a date 
earlier than ^ <hite tm which the letter is written.*’ 


ttt V. Kmteis, <I962'54l 2 CC 45U &Clt 1144. 

2a fkMmmm v. gysWNMb is® 'T.c 

22. gjmjuiHikmm v. iE«r«te ligdotm Ai t m blf, A. UKi Xar. 194 
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Art lit) 

4. If the resignation can be given effect to from a prospective date as> 
mentioned in the letter, it may next be contended that a vtithdrawal of 
the letter of resignation by a letter addressed to die Si>eaker before the effec- 
tive date would operate as a revocation of the resignation.^ 

The Kerala Hig^ Court** has gone to the lengtii of holding that if the 
Speaker does not i<ay any heal to the lettci ot AMtlidrawal and the resigna- 
tion** is notified notwithstanding the withdiawal, the nottfacation becomes 
a nullity. 

5. 'I'he woid ‘atldressed’ means ‘con\e>cd’ or ‘communicated’ to the 
Speaker.** 

CL (4): ^sence tor sixty days. 

While the orcumstauccs mentioned jii cl. (3; ol Art. 101 automati- 
cally asuse a vacancy, the absence under Art. 101 cattscs a vacanc> 
only if the House considers it hi to unseat the member and declares the 
seat \acant.** 


Ehsqualifications (or 
membership. 


191. (1) A person shaU be disqoaltfied for beiiig dioseii aS| and 
for being, a mencAcr of tbe Legislative Assonfaiy 
or Le^sbtive Comcil of a State— 

(a) if be bolds any office of profit under tbe 
GovemniMt of India or the Government of any State 
specified in the First Schedule, other than an office dednred 
by the Legislature of the State by law not to disguidify its 
holder} 


f if he is of unsound mind and stands so declared by a com* 
potent court; 

(c) if he is an undischarged insolvmit; 

(d) it Im is not a citizen cd India, or Iws voluntarily aoqoired the 

citizenship of a foreign State, or is under any acknowledge* 
ment of allegiance or adherence to a foreign State; 

(cj if he is so disqualified by or under any law nu^ by Parlia* 
menL 


(2) For the purpose of this article, a person shall not be deemed 
to hold an office of profit under the Government of India or the Govern- 
ment of any State specified in tlw First Schedule by reason only that 
be is a Minister either fm* the Union or for such State. 


'Office of profit*. 

1. In order to atUacl Art 102 |.li (a) or Art. 191 

(1) ta), the per'-on musi hold au ‘ottice .md that otticc must be an ’office 
of profit'. 

2. 'Offtce' meatiii a position or plaie to which certain duties are 

23. It 18 submiued that this conclu«on is open to quesuon because— (i) Art 212 
would bar the interference ol the Court with the Speaker’s junschetioa tndsn 
of came, the Speaker’s refusal to give cftcct to the withdrawal,— whidi is not 
provided lor m the Constitution itaeK, - <m be fadd to be unconstituUonai; 
(u) Even thauffi the word ‘atUrassed' be interpreted to nwen ’coovem' to 
the ffiieidcrr. there is no reason why the reuffistion should not be to 
have nKoine nmaeaUe as soon as it » comeyed to the ^leaker, as is iMbow 
by the words 'tbsveupoa faeetsas vacant’ in Art. 190 (3) ^ the Constituffinu 
thooflh tile reatgattioo may take efftet from the subssqoeta dsts qu c tl uid 
in Hbt tatlir tdi 

2i JSwmaK V. A tOBSCsL 432 («22). 



m 


SHOKT^K 0O14STl¥UrlO^i Oi« iM0U 




attadied, whtch» in the present context, means duties of a public character.’** 
A permit to ply a bus cannot be said to be an o^ce.^ 

3. An 'c^ce of profit' is an office whidi is capable of yielding a 
profit or pecuniary gain.* If employments are attached to the office^ it 
does not cease to be an ofiice of profit because the holder does not actusilly 
receite the emoluments.'*'' On the oibei hand, if a profit docs actually accrue 
from an office, it is an ‘oihcc oi jirolit', no matter how it accrucs,**Thus, the 
o&ce of an Oath Coininissiuuer, who rocei\cs fees for his services, is an 
office of profit even thuugli he rcce'nes no salary from the Government,® 

4. 'Ir'rotit’ means anj pecmuar> gain, 'I'he amount of such j^rofit is 
hninaterial for the present purpose ; but fees to reimburse oul-of pocket 
expenses do not constitute protil lor the present purpose.®-*® 

5. It need not he a pu}'iuem in money. Wheie lands aie allotted to 
the officer by waj of remuneration for scrvK'cs rendered or he is authorised 
to deduct his remuneration from the Government revenue collected by him, 
the office held by him is an 'office of piulit’. 


*Uncittr the Govenunenf. 

1. In order to constitute a disqualification under Ait. 102 (1) (a) 
or 191 (1) t,a), tlie office of jirofil must he held under the Government. 
Ifmpiovees of a statutory bod> j.oi poraie caimol he vud to he holding their 
office under die Goveiunient where they aie neither appointed nor are 
ronovable by die Goverimieiit nor arc the) paid out ot Uve revenues oi 
Government,'' even though die corpoiatiou itsell nia) be under the control 
of the Government.'* 


This theory of kparate juristic eniit) of a sUitutor) curpoiation or a 
‘Govemmait emnpany lias been carried to its logical exireine to hold that 
when an undertaking is transterred to a Go\ci ament Compiny, the etnplojces 
of the Department who continue in the service of the Comiany cease to hold 
offices of profit under the (jovernmeift within the ineannig of An. 191 (a), 
even though no arrangement or regulation is made, terminating the services 
of those em|^o>ees under die Goveniment and their names continue to ajipear 
in the Official Civil List.' i'or die s,inic reason an office m an ‘aided’ educa- 
tional institution does not constitute a disquahticatiou tmder Uiis clause-* 

On the otlier band, an Audiiur to a siatutorj corpuiation (a ‘Govern 
ment owned Companv'j who is appointed and lemoved by the Government 
an^ is under the control of a Government oiticial holds an othice of profit 
tinder the Government even though lie is paid out of die funds of the 
statutory corporation.*’ 

2. The expression ‘office of prohl under the Government’ in this 
Article is wider than die expression ‘post or service under the Govenunent' 
in Arts. 309-14, because while the relut'ionship of master and servant is 
essential for the application of Arts. 309-14, there need not be any such 
relationship for attracting Art. 102 (1) (a) or 191 (1), (<t).® The objeil 
of these latter Artkies is to niaintaii) tiie independence of members oi the 
from any sort of Govenunental control or influence. \VlieD, 
therefore, Government has a say in the matter of appoinhuent or removal 


25. Cf, V. A 1959 SXX 987. 

1. yWef V. NatffUfa, A. 1984 Pat. 548 {S4r,. 

%. A 1964S.C.«8i55r). 

8a. Vmm V. Omboa Smth. A 1959 SCJOt (2SS). 

3. AMaf Slai^ V. RikM> CW, A 1969 &C. 58 (55). 

4. A t9eiKer/20. 

& 

& 


Oaimmitappa V. AbiuL A 1969 SjC. 744 (7*47). 

ffa ih Sw V. -SmW PVaanf, A 1968 ScC. 254 (255), 
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of a person, he should not l>e allowed to sk in the T legislature, even though 
by such appointment, the relationship of master and servant is not consti- 
tut^l between such i>er,son aiul the GoxcnurenL® 

3. 'Govemnient' in this cr^ntext inchules all the three branches of 
Government, — legislative, exectilive and jiKlicbl, so that persons appotnied 
to the Secretarial of the Legislature ate also officers under the Govern- 
incut ’ But an elected incniher of tin* I/Cgi’-lative Council dr^es not hold 
an office tihdcr the Slate Governincnt. for his apiiointment or removal does 
not lie within the power of the State (hncnmient/ 

4 It is the power of apiiointnient and ranoval and nut the source 
of the remuneraiion paid that constitute* th#* test of an office being held under 
the OovernnKmt oi not * 

5 Where an appowfmoni to an office is niade In the Government 
and the person liolils the office by reason of such apjn/mtment, it is 
immaterial for the present piir})ose that Government has no option but 
to appoint a |x'irticular per>on Teg., the hiii of a villige patel,^^ or of a 
Sarharakar in Orhsa)? Slniilarh. wheie Government has the power to 
(fnmis'\ an officer, it is immaterial fc/i ihe f;n*sert puryxise that such di'jtnissal 
is not at tlie pleasure of the Government but has to be made under statutory 
grounds • 

For tl^e •^auie reason, where a person, in fact hoMs an office bv 
virtue of an ap|)oinlinent bv' the Government, any defect in the order of 
appointment is innraterial for the j>uiiK»se of determining v liether he is 
‘liolding' an office of profit*.® 

A. Insltticef person* holding ^offices of profit* mder Arts* 102 
and 191: 

(i) Village Patel;® 

(ii) Sarbarakan® 

(in) Oath Coroniissioner;® 

(iv) Holder of Ghatwali tenured^ but not after the estate is taken over by the 
Stale under the I.and Reforms \ct,’2 

(\ ) Auditoi of Dureapiir Proierts ltd or Hindusihan Steel Ltd;*® 

i\\) ^dnitant aj>pointcd ender the \ . P How Guards Scheme,'* 

(vdi) A panel lawyer, appointed under h. 127B of the U P Zemindar} Abolition 
and Land Reforms Act ISSld* 

(viii) An Insvarance Medical Practitioner appennted under the Employees State 
Insurance Act, 1948d« 


B. OffiCos held not to be ^offices of profit under the Governments^ 
for purposes ol Arts. KKE and 191: 

(i) Manager of Durgah Khwaja Saheb. Ajmer. *«• 

(ii) Chairman of Gubbi Taluk Dev^elopnient Committee 


V 7. 
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(fii) ChitoMn of B PtaiciiBjnit Sonili uador the Pimjah Pend a yet Smitiw «id 
2Slia Fluiaiiaib Non-Official MenAera (Payment of aUonafioee) Rntea, t9G6’.*<' 


in. (1) I# any qneatiott ariaca aa to ntHhatlier a mandbar of o Hoaaa 
iwiiA». «. ^ ***• La^alatwre of a Stata haa bacone anbjact 

ituiBlien. danaa (1) of article 191, tha qoaatioB alMS be 

refwredl for the decUkm of ne Governor and 

Ua dednen aball be 6aaL 


t gnriny any dedaion jtn any aneh amaathm, the Governor 

smD oMum tlie opinion of tlie ElectiM Commisticm andf tliaB net nccordi* 
tny to anch oinnion. 


Scope of CL (1): Qoeation aa to diaqnalification. 

I The three conditions for the application of the Clause are — 

(0 Tiiat a question ns to disqualification has arisen The Qause, how- 
ever. does not lav doAvn where, by whom and in what manner the question 
should arise*® Tt is n<'t necessaiv that it should arise in the Legislature 
itself. 

(«"> That question must he referre<1 for the tleidsion of the (»ovemor. 
It does not, however, s^v that v’me other atithoritv mtist receive the com- 
plaint. hold an inquire and then refer it for the decision of the Ctoxemor 
If am* such question arises in anv manner, it has to be decided hv the 
Governor alone and the courts shall have no iurisdicti<»n to determine it.** 

(in) Though the ultimate dc^'ision is that of the Governor, the Consti- 
tution has practically left it to the Election Omunissioner. to whom the 
complaint is fonvarderl bv the Govt-mot to ttv the complaint, arrive at hts 
derision and then pronounce it in ihe route of ihr Gm'ernor''* 


IHm becomd. 

These words indic-ate that the tlistmalification which can he referred 
to the Governor under the present Article i- a disqualification arising subse- 
quent to the election and not existing at the time of the election ** 

CL (2): ^hall act aecor&iK to atidt oidnion*. 

Tt v'ould appear from these words that the Government has no discre- 
tion to decide such <|nesrion confrerv to the rjpinion of the Election Com- 
mission The.s. when an Election Tribunal has adftidged a member to be 
goilh' of a cornipt practice, the Governor cannot Icgitimafelv refuse to act 
according to that detision except perhaps on the ground that the Tribunal 
was not xTiltdlv constituted.*® 


IfS. If a penoa nta or votcf aa a w awber of the Lfegialktive 
_ ^ , .... j Aasembly cr the Leeitlative Comeu of a Stale 

before be baa compliea wWi the rotpAwiita 

oath or affirmation under of Mdde tSt^-or idiM kao^ t^t bo b» 
artMe 18S or when not qpaliSrf or Ibat bo u dhMpnfifiM nr 
qotfM or wfoo <H§- ai» tbenof, or that bt ia probibilad hnm ao 

4 ebf bp Aa prov iai o na of mtf hwr «M 4 e by 
IMonent or fbo Lafialatan of tb» Static ho AdB W ItM lo 
' b day oo vAkb bo ao dta air votea lo « pmHy of fivo bwM 
to lo voewNowi aa a 4 dbt do# lo ^ Sld^ - 
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Powers, privileges and Immunities of State Legislatures 
and their Members 


Powers, privileges, etc., 
of the Houses of Legi»* 
iatures and of the mem- 
bers and committees 
thereof. 


1Mb (1) Subject to tike prosHaion* of tUa Coaettttition and to the 
rales and atanding orders regnlating the proce* 
dare of the Legiahture, there ahafl be freedon 
of speech tn the Legislature of every State. 

(2) No member of the Legislature of a 
State shall be lidble to any proceedings in any 
court in respect of anytlnng said or any vote 
given by bam in the Legislature or any committee thereof, and no per- 
son duA be so liable in respect of the poUication by or under the 
authority a House of such a Legislatare of any rep^, papc'’* votm 
or proceedings. 

(2^ In other respects, die powers, privileges and immunities of a 
House of the Legislature of a State, and of the members and the com- 
mittees of a House of such Legisbitare, shall be sudi as may from 
time to time be defined by the Legislature by law, and, until so defined, 
shall be those of the House of Commons of ^ the Parliament of the 
United Kingdom, and of its members and committees, at the ccanmence 
ment of this ConstHution. 


(4) The provisions of clauses (1), (2) and (3) shall apply in relation 
to persons who by virtue of this Constitution have the right to speak 
in, and otherwise to take part in the proceedmgs of, a House of the 
Legislature of a State or any comnuttee thereof as they apply in rdation 
to members of that Legislature. 


ArL IM; Privileges of tbe Legislature. — See p 2.38, ante, under 
\rt, 105 

CL (1): Freedom of Speecht 

'Subject to the Constitution'. 

1 Art I'M (I I i-j ‘subjwt to the Ooii'.titi'tum it '-I'hjett t the 
l>io\i''ion' of Xtt*. 208 .iinl 211 iiu the ta'-e of P.irhai’mf Ait"! IIP and 
121) Ht iici, 111 tlie even I'.e of bis fuedom ol ".poeih i [iicinlH.'r c.iniiot 
rai'.c a dtscu'.'.ioii as to Ihe toiuliKl of a “'ujntiie Court or Hijfh Court 
ludffe, which i*. prohihiUil h\ Ait 211'*' *‘a 

2 The words ‘rqpiKitine: the piixeilutc of tin Lei{Mat’ re.' howeser. 
suj(|Bfe''t that tile fieedoiu of e\pl(s^lon of nuii'l'H'is of the lyCgislatiirc under 
10 fl ) in) IS sulnect to Kuhs of I’nxcilure of the Legislature *'a 


Scope of CL (1). 

1 The stole of Cl t n IS to contoi fiocdon' oi sjiecch on le^slators 
intleiieiideutK of aiii! uncoutioMctl be. inslhtn^ in \i* lO'fl ii i) *'® 

2 This iieetlom of the leipslatois is. ho\\e^<l, sut'it to two 

It tnctior^^^^^^ p’ovisions of the (\iustitufitin which leLite to the proceciure 

m the Lejcishituie.beg, Art' 208,211 , ,.u:a 

(b) The Rules and StaiKlum t>deis of the House in question which 

rejjulate (he prcxcslure in the House 

Seepeof CL (2): Immnnity fram legal action. 

Tins clause Roes one step further than Cl 
the legal liability of a legislator for anything sard m the LegM>lature. He 

21, $ktma v. Sri Kririma. 

21a. Rtf. Buder Art. WS, A 1^ RC 748 (7W. 
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\vi!l be completely imnirne from any lepral proceedings even if hU speedi 
^^olate<! the fumlaniental right of any olher ^rson under Art. 19 (1) (a), 
and even if he transgresses any other provision of the Constitution, e.g., 
Art. 21 1, though he may be answerable to the House itself for such trans- 
gression and the Speaker may take appropriate action against him.*'* 

Tlie restrictive words "subject to the provisions of this Constituticui 

” at the Iveginning of cl. (11 liave been omited from cl. f2).** It 

means that while the frmlom of speech within the House is subject to the 
restrictions iniiK>se<l hv the Art.s. 10 and 121 or bv the relevant Rules of the 
House, no action in a Court of law lies for violation of any of the fore- 
going provisions, say, for contempt of Court, defamation, etc. The remedy 
against such utterames is the power in the han<is of the S[)eaker to prevent 
or to take action against the violation of these firovisions.** 


^Anyddng said 

These worvls do not extend to anything which is s,iid or done outside the 
walls of the House*® or qre.stions which have lx:en disallowed. 

‘Procee^lings’ in d. (2t include not onU speeches but al«o motions, 
questions etc. as form part of the proceedings of the House. But questions 
which are di«allowe<l never form part of flie pnKeedings.** 

*Piil>Beation by or under the autbority of a Houm^. 

1. The immunitv under cl (2l is ctmfmed to a publication by or 
under the authority of a House A newspaper is not privileged under 
this clause even though its rejK»rt be faithful, unless it is nuthorisetl bv ihe 
House.**-* 

2. Even a member, who has absolute immunitv for anything said 
within the House, has no immunit) if he ernwr his sjK*erh to be published 
in a newspaper** Of couso. lie !•' not It.ahle if a newsjiaj^er published his 
speech without am inducement from him ** 

3. The immunitv extemls to the publi'ation of the ‘proceedings’ of the 
House which include anv formal action of the Hoase, but not questions vhich 
have Iveen disalloweil ** 

4. The House has an absolute privilege to prohibit the publication 
of its proceedings cnti»'ely or such part of its proceedings as has been 
directed to be expungerl. Such f*art of the proceedings as has been 
directff! to be expunged does not form part of the 'proceedings' of the 
House and a publication thereof without authority of the Honsc constitutes 
contempt.** 

5. It has, accordingly, been held bv the Calcutta High Court** that 

the principle laid do'vn in the Engli'h decision in v. Walter, which 

protects unauthoribcd but fair or faithful publication of the procmlings 
of a House of the Legislature, does not apply in India. Cl, (2) of the 
present Article of our Constitution protects only authorised p»d»licattoii and 
there is no exception in our law' of de/amation ermtained in the Penal Code 
in favour of publication of the proceedings of the L^jtslature-** 


Scope of a (3). 

1. This clause provides that io the absence of way l^slatkjn^bv the 
State Legislature, the powers, privileges etc. by a House of the Legislature 


22 Jatisk V. mabaitm, A. 1981 6C. «13: (19«H 3 ACR. 4Mi 
21 V SabakThh*t(t A. Orhea 168 (1W>. 

24. Sw«*y,I»ee», A miCaim 

25. StMMv.Sif A,f98»&C,m 
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or any Committee thereof shall be the same as those of the House of 
Commons at the commencement of the Constitution,** It thus gives the 
power to punish for cantcnii)t either a member' or a stranger*’ in like 
cases as would have enabled the House of Commons to act in such matters. 
Similarly, a House has Uic power to prohibit even a faitliful rqx>rt of its 
proceedings.’® 

2. Clauses tl), (2) and (3) of Art. 194 are mutually exclusive, so 
that if a matter relates to the publication of the proceedings of the Legis- 
lature but is not covered by rl. t2), immunity for it cannot be claimed 
under cl. (3).*® 

3. The provisions of the present clause arc not subject to Art. 19 or 
anj other provision of llie ConMitutkm *® In the result, tlie [)rivilegcs of ;he 
House of Commons, so long as they arc applu able in India are not liable to 
be in\Jflid on the ground of contravention of any of the fundamental rights, 
e.g., Art. 19 (1) (u)*^ though, if Parliament (or the State Legi'-laturc, 
undei Art. 194 (3)J chooses to make a law under the i>resenl clause, such 
law cannot abridge any of the fundamental rights by rca^on of Art 13 (2;.*® 


Privifeget at in England. 

1 So suc}» legislation, a<- refericd to in this clause has }el been 
umlerlaken by Paihainent or by any Slate Tvepl''latiue. Hence, in mattei.s 
outside ils il) aiul {2j. the imvilcgC" of Parhanieni or of a State Leg^^- 
Iriture and its members are the same a- those of the Hou'^e of Conimum 
and it'' mcmber.s, as they exited at the commcmemeiit of this ConsfUi tion.* 

2 7'hus, it ha been held that, as in England, the immunity of 
members of Parliament fioin arrest doc^ not extend to c.ists of jireventive 
detention*-* or under the l^:fence of India Rule** * Tor tlie '•rime reason, 
though during Ins jw'riod of detention umlcr the Piescuti'c Helention Act, 

iiietni>ei has a right to conesiHind v iih tlie lagi-laune a** a ‘•itimg mcnila'r, 
he is not entiile<l to attend the siUings of die House.'*-® 

3. In short, the imnmniu from arre'^t a] p!ie^ <ml\ to atre?t i nder 

uvil i>roces.s roirl dot-s not exlcmi to aiK'-t undei tlic crnuinal iaa. in winch 
resiK.Lt a menibei ot Legislatuu no piuilcge them an or 'inar> 

citi/cn.* 

4. The immunity from arre'-l under ciNil process exist*- dining a session 
of J^irliHUient or of the State I.eg.slaUire fas the rase r* av l>c) and forty 
dajft before and after each session , The privilege cannot be claimcvl when 
the Legislature has been prorogued and has not ^el been s:mmoncd for the 
next session/ 


5. Where a member has bwn arrested in breach of this'- 1 rivilege, he 
IS entitled to t»e relca^e^l by a j)roceeding for 

6. Each House lia^ an absolute right to exclude a .strai*^or from ils 
proceedings;® or -to expunge any part of ils procec<lings and to i unisli for 
contempt the ptibhoation of sucli expunged matter ' 

7. fCach House has the ab^olulc nght to prohibit the pi blication of 
even a true and faithful report of its dcliatcs ' 


aSS S.C IWJ. d. .MMSi. 

V Staff at M'. B, (1952) 56 C.W.N. 711 {716). 

Kim^ V. State, A. I95S TT-fi *$^ 1 , , , . .om iit 

Atm4a NambUVttate, (IS^ 

mMcniwrlM V. O, M., k. l9^M«d. 2^ 
horned V. Detmf Saef., (IW) ^ C.WJJ. m. 



m 


smaam ookstiiittiqh ot imoia 




*At the ccB m wacMttaait ol th* Centlittttioa'. 

1. The powers, pfivti^s and immunities which may be dairaed by 
a House of the Legislature or its members under the second part of Art. 
194- (3) are onlv those which subsisted in the House of Commons on 
26-l-50.» 

2. It must also appear that the said power or privileges was not 
only claimed by the House of Commons, but was also recognised by the 
English Courts.* 


Power to ponisb for contempit 

1. The i-ovver of a Legislature, no less than of a Court, has to be used 
sparingl) and cautiously.* 

2. It is not available against a Judge of the High Court for anything 
done by him in the discharge of his dut}.* 

Speeker's jurisilictioB to take steps for contempt. 

I. Though the normal procedure for a House to take cognisance of 
an allied contempt is by a regular contempt proceeding betore itself, it 
!>> competent for tlic Speaker, as the representative of the dignity of the 
House, to take cogiiisance of a contempt committed in the House itself or 
outside and then to set the Jfouse atnl its machineries foi an appropriate 
action against the offender.*-** 

2 At an\ rate, the Court has no jurisdiction to interlere witli a wiit 
to -ummon a person for appearing before the Privilege Committee, on the 
grounil that there was no resolution authorising the Pixaiker to summon such 
per.son*-*® The Court cannot interfere with any aition taken for coateniiM 
imle.ss, the Legislature or its duly authoiised officer is seeking to a^se^t a 
pririlegc not known to the law of Parliament;” or the notKC issued or the 
action taken wa.s without jurisdiction.’* 

3. fmee a prnilegc is held to cxi-t, it is for Uie HoU'.e to judge Uie 
f/ccasion and its manner of exercise. 'I'he Couil cannot intciferc with an 
erroneous decisifm by the House or its Si>eaker in re-siiect of a breach of 
its privilege.*-’*,” 


Whetker warrant isaued by a State Legialatore to pmiiah f4ir con* 
tempt can run beyond tbe territory of tbe State. 

The Bombay Hi^ Court” has held that a warrant issued for the 
arrest of a person for the purpose of answering a charge of contempt, 
by a House of the Legislature of a State may run anil be effective beyond 
the territory of that Slate inasmuch as the very object of the privileges 
of a Legislature would be defeated if if is flenietl execulum outside the 
fxmndarics of the State, and, further, bccau.se there is no ditfercnce in the 
provisions of Arts, 105 (3) and l^H (3) in this respect. 

Tltis view, it is submiUe<I, overlooks tlic basic fact that nnr Constitution 
is fc<leral and the limitations to the powers of alt the organs of a State 
follow from that basic fact. That i.s why express provision is required in 
Art. 261 for the recognition of all the public acts of a State, — executive, 
legislative and judicial, out.ridc the territory of that .State. A Le^Alaturc 
is con»tituted under the Constitution for the purposes of legislation ami 


8. Ref. under Art 143, A 1965 S.C. 745 (7S0. 7$l), 

O'lO. Htaendre v, Dep KmUe, k. 1^ AMam 160. 

11. Sherm^v* Sti Aristkiw. A. ISST&C. 395 (4i3), 

12. PMmw,M4**nira, A, imkrnm 74 (7$). 

13. HitSwUrf V. HOmi. (19fi»> 60 SMaLH. 879 iW}. 
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if that legislative power cannot extend beyond the boundaries of Uie State 
(Art. 24 j (1)J, i( is difficult to imagine that the ijowers ancillary thereto 
shall extend w^ond that, in the absence of express constitutional provi- 
sion. Farther, the judgment does not lake into aciounl tlie situation in 
other federal countries 

Parliamentary Privileges and the Courts. 

1. Since the privilege-v of each House of our Parliament [Art 105 (3)j 
and of a State l.^gislature (Art 104 <3)J arc the '^ame as those of the 
English House of Commons, it follows that— 

(o) Each House is the sole ii'dge of the question v.hether ani of its 
piivileges lias, m a f articular cast, been infringed,’* and the Couits have 
nc> jurisdiction to intciferc with the decision of the House on this jioint,*’* 

(/') J'^ch House has the jxiwcr to punish ior breach of its privileges 
or foi contenipi '*-’® 

No House of the Eegislatuie lias, however, the jower to create for 
itself .my new luivilege not known to the Kind and the Courts i«>ssess the 
jiower to deterniine whether the Hc»rse m latt jH>sM‘*se" .i partKuUi 
privilege ’■*-** 

2 I’lit It is coiiij etent for .i High Court to entertain i petition for 
lutlu'as iof/u\ under Ait 226, < ludlcnging the UgalUv cif sentence imposed 
hv a Eegislatuie for c contempt and to release the pii-caier on 1 mi 1, pending 
disjHis;il c»f that petition ’® 

?i A vvnt c»f I’lohihition should ncd is>^iie on a nolnc of the Legis- 
l.ituie to piocted in Mtiitempt '' 

4 Hecatise of the guarantee of P undaiiiental Right-, vnder our Consti- 
(utKMi, ,i Legiskiture in India has no jxvvvei to punish a citizen for contempt 
on a general warrant '* 

Arts. 19 (1) (a) and 105 (3) and 194 (3). 

According lo the principle of luniionioiis cmistniction between different 
[larts of the Constitution, it has licen held lint the }>rovisions of Art. 
19 1 1 ) (a) which aie general, nuM 'leld to Att 105 (3) and (3), 
which lit paiticulat provisions relating to the Ix'gi-'l.ature The Editor 
of a newspaper cannot, acconlingh t Kiiin a light to piihlish those portions 
of a sj.veeh in I’ailiaiiienl whieh h.ue been dnected to he expunged bv the 
Speaker.** 

195. Mandbers of die Legislative Assembly end die Legislative 
Council of a State shall be endded to receive 
Salan^ and allowance. •oil allowaaces es may dnon tiese 

erf numbers. ^ ^ determined by the Legishituie of 1^ 

State by lew end, until provision in that respect is so made, sidarses 
and attowances at suck rates end upon such conAdons as wwe ima^ 
dihtdy before the commencemmit this Consdtution ^ppHcable ia the 
ease of members of the Legislative Assembly of the corresponAag 
Provmee. 


14r‘s*wsw V. sn Kmkni UJ). A 19«>SC 1185 (1191}. 
15. J?si irfarnie v. vUmonm. A 19M ^319. 

15. Ret under Art. 143, A 1?6S ^ (791). 

17, S w i rs iii i ne i ii v. A IM9 Mid. 10 (IS). 
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Legidativi Procedure 


19& (1) Subject to tbe provision* of articles 198 and 207 eiilb 


Provisions as to intro- 
ducuon and passing oi 
ails. 


respect to Money Bills and other finaneial KBs» 
a Bill may originate in either House of the 
Legislature of a State which has a Legidbitive 
Council. 


(2) Subject to the promions of articles 197 and 198^ a Bill shall 
not be deoned to have been passed by the Houses of the Legislature 
of a State having a Legislative Council unless it has been agre^ to by 
both Houses, either without amendment or with such amendments only 
a* are agreed to by both Houses. 

(3) A Bill pending in the Legislature of a State shall not lapse by 
reason of the prorogation of the House or Houses thereof. 

(4) A Bill pending in the Legislative Council of a State which has 
not been passeo by the Legislative Assembly shall not lapse on a dis* 
solution of the Assembly. 

(5) A Bill which U pending in the Legislative Assembly of a States 
or which havi^ been imssed by the Legislative Assend>ly is pending 
in the Legislative Council, shall lapse on a dissolution of the Assembly. 


CL (3): Effect of Prorogation on pending Bills. 

A IJiil i)rrnl)iifr in t-itJier llou.-'C of llic l^^iilaturc of Ihe State .sliall 
not lap'C f'v M-abon oi pioiogatum ut ihe iiouse or iiousei tijereof.‘“ 

it gilCi WlliiOUt i.')!!!},' ttl.lt .1 iilll '.llioil 1 W> liCCll IKISSC^I b) tllC lloUbCS 

of cite lrCgi2>lat;u c atui » |•<.ndlIlg lor av&ciu ot the Iju^einor ^halI not 
lapiie.** 


Restriction on powep> 197. (1) If after a Bill has been passed 
of Lcgistauve a by the Legislative Assembly of a State having 

to Bills ochei than a Legislative Council and transmitted to the 
Money Bills. Legislative Council - 

fay the BUI is rejected by the Council; or 

(i>J more than three months elapse from tbe date on which the 
BUI is laid before tbe Council without the Bfll being passed 
by it; or 

(cj tbe Bill is pas^ by tbe CouncU with amendments to which 
tbe Legislative Assembly does not agree; 

the Legislative Assembly may, subject to tbe rules regulating its pro^ 
dure, pass the Bill again in the same or in acty subsequent session with 
w without such amasdmenta, if any, as have been ma^ suggested or 
agreed to by tbe Legislative Council and then transmit tbe BiU as so 

to *Imi> L«o|^tlslhr6 Comictls 

<2) If after a IKll has been so passed for tbe second time by the 
L^^lative Assembly and transmitted to tbe Legislative Ceancil-» 

(aj the Bill is rejected by the Conndl; mr 

more than one month elaptes from the date an which the 
Bill is laid before the Council witbont the BiU being pamed 
hrit;<Mr 

the BUI is passed by the CouncU with Miiendmenti to whidb 
Bw Legtshdive Astombly does ant ngree; 

~1B. ef Kerde, A 1992 8.C 4M. 
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IIm BiU sIhJI bo tloomed to bovo been passed bjr tbe Houses of the Legis> 
irtiu% of tbe State in the form in which it was passed by the Leipslattee 
AweaAly lor die second time with such amendments^ if any, as have 
been made or snggested by the Legislative Comicil mad agreed to by the 
Legislative Assembly. 

(3) Nothing in this article shall ai^ly to a Money BUL 

198. (1) Money BiU shall not be introdnced in a Legislative 
CoanciL 

(2) ^ter a Money BUI has been passed by 
^xH:ial piomiure in the Legislative AssendUy of a State having a 
respect of Money BrfK Legislative Council, it shall be transmitted to 

the Legislative Conncil for its recommendations, 
and dm Legislative Conncil shall within a period of fourteen days f ro m 
the d a te of ks recmpt of the BUI return the BiU to the Legidative 
Assembly with its recommendations, and the Legislative AssenMy may 
thereupon either accept or reject aU or any of the recommendations erf 
the Legislative CoanciL 

(3) If the Legislative Assembly accepts any of the reconunenda* 
tions of the Legislative CounciL the Money Bill shall be deemed to have 
been passed by both Houses with the amendments recommended by the 
Legislative Council and accepted by the Legislative Assembly. 

(4) If the Legislative Assembly does not accept any of the recom> 
mendations of the Legislative CounciL the Money BUI shaU be deemed 
to have been passed by both Houses in tbe form in which it was passed 
by the Legislative Assembly without any of the amendments recom* 
mended by the Legislative CounciL 

(5) If a Money Bitt passed by the Legislative Ass^bly and 
transmitted to the Legislative CounciL for its recommendations is not 
returned to the Legislative AssendUy within the said period of fourteen 
days, it shall be deemed to have been passed by both Houses at tiie 
expiration of tbe said period in the form in which it was passed by the 
Legislative Assembly. 

199. (1) For the purposes of this Ch^ter, a BUI shaU be deemed 

_ . . . .... to be a Money Bill if it contains only provisioas 

BiMV’ Money dealing wiA aU or any of the foUowing matters, 

namely ~ 

(a/ the imposition, ab^tion, remission, alteration or regtUation 
of any tax; 

fl>) the regulation of the borrowing of money or the giving of 
any guarantee by the State, or the ameisdment of the law 
with respect .o any financial obligatiors undertaken or to 
be undertaken by the State; 

/( / the custody of the ConsoKdated Fund or the Cmtingmicy 
Fund of the State, the payment of moneys into or the with* 
drawal of moneys from any sock Fund; 

(d) the apnropriation of moneys out of the Consolidated Fund 
the State; 

ft') the dedarittg of any expenditure to be expenditure charged 
on the iQuMMoHdated Fund of the States or ^ incteasing 
of the amount of any such expenditure; 

(t) the receipt of money on accoimt of the Consolidated Find 
of Ike State or the pcAHc aoeount of tho State or the 
enstody at issue of such money; or 
(a) mf nalter Inideiital to any of the anatters spaaSed m •*- 
thmm {0) (f/. 
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(I) A Biil alMai aot b* de«iiMd to b* « Money BtU by mmob oMy 
tbitt it pvovidee for tbe impoeitien of fines or other pecqniery pe neiti o si 
or lor the demend or poymeiit of fees for licenees or lees tor s e r o i ee s 
readei^ or by reason that it provides for the abofi t i wii 

remission, ahemtion or regulation of any tax by any load andiovity 
or body for local purposes. 

(3) If any questioa arises whether a Bill introduced in the Legis* 
lature of a State udddi has a Legislative Council is a Money KB or 
not, the dedsion of the Speaker d the Legislative Assembly of such 
State thereon shall be 

(4) There shall he endorsed on evory Muiey Bill when it is 
asitted to the Legislative Coundl under artide IM, and when it is 
presented to the Governor for assent uider artide 300, the corlifieate 
of toe Speaker of the Legislative AssemUy signed by him that it is 
a Bfoney BilL 

Deputy Speaker’s power to certify. The i>uj[jrcme Court hai I rlvl**a 
that when the I'epetj Si^aker .i& the Speaker durini; tlte absence of the 
Speaker, he t.;ni <'Xcroi>.e tlie ix>wer to a Kill as a Mone) K'll vnder 

Art. (4) 


200. When a Bill has beta passed by tbe Legislative Assenddy of 
a State or, in the case <4 a State having a Legislative Council, has been 
. . . D:ti passed by both Hooses of the Legidatore of 

Assent to BiUs. Stat^ it shaD be presented to toe Governor 

and toe Governor shall declare dtber that he assents to the Bfll or 
that he witodds assent therefrom or that be reserves the Bill for the 
consideration of the President: 


Provided that the GovomcHr may, as soon as possible idtor toe 
presenta tioo to him of the KB foa assent, retnm the Bfll if it is not 
a Money Bfll together with a message requesting that the House or 
Houses wfl! reconsider the BiB or any specified provinons thereof and, 
m pnrttcidar, wifl consider the desirability of introducing any sndi 
amendments ns he may recommend in his message and, whas a Bill 
Is M return e d, toe House or Houses shall reconsider the Bill accord' 
ing|y» «Bd if the Bfll is passed again by the Hoose or Hooses wito 
of without amendment and presented to the Governor for assent, the 
Governor sbaB not withhold assent therefrom; 

Provided further that the Governor shaU not assent to, hut shall 
reserve for the cassideratimi of the President, any IBB whidi in toe 
cpinlott of toe Governor woold, if it became law, so dungate from 
toe powers of toe High Court as to endanger the positioa udiidi that 
Court is by tins Constitution designed to fiH 


No interf er s n ee by Court. 

B) rratim ui Arf 212, a Court cannot interfcic ‘with the presenta- 
tion of Kill for (he assent of the Governor on the ji^rounil that it has not 
been dul.v passed.'* 


for c e nsi de intS on of toe Pr esid q st* . 

1, i\rt 200 does not WNiteinplate that the Governor shall first give his 
^fittent, wkI, when the Bill has become a fjll-fledged law, reserve it for 
“fk (tatoteratiui of the Presit^nt Reservation is an alternative to his 


^jwPaf. (1MB) S.C. (CA t427/MA 
IP. tSSaSmirov. A. P. itsikmf CommftM, A. IMfi AP.Mfi 4114). 
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or refusing assent to the Bill. Indeed, in matters ulicre reserva- 
tion is conipulsor)\ the Governor is prohibited froin giving his assent.*^ 

2. If constitutional questions are involved, the President may, on 
receipt of a reserved Bill, make a reference to the Suprane Court, under 
Art. 143, before giving his assent.®^ 

Proof of Mtent. 

1. When an Act is published in the Official Gazette, shelving that 
the a<<sent of the hcul of the State was given on a particular date, the 
burden to prme that it di<l not lecene liis as'^ent on that date lies on the 
poison v\ho di'^putetl the 

2. The mere fact that the hea<t of the State was not present in the 
capital on a particular date is not enongli to prove that !»!•> assent could 
not be'^iven on that date, as there are other ntethnd*- of obtaining his as.'.ent, 
eg-, b\ telegram, telephone or the 

3. ‘Declaration' of rtssenl tneans nothing more than a public noti- 
fication that as-enl has been ghen * 

No time limit for Governor’s declaratioii* 

The ('oil It tion doe* not jinijo-e any lime limit within W'hich the 
C^menior should make am of ihr^e deviaration- and there is no means to 
comjiel him to come to a dirlaration if he simply keeps a Bill pending before 
him indefinitely.^ 

The dissoluiloii tl the Legislative Asscif:f»ly doe'^ nut prevent the 
cxerci.sr of die pow< . of the (io\einoi under Aits 2110*201 with respect 
to a l^ill wliivh had ttcen pr-ented fur his assent prior to the dissolution.* 
There is n</iMng in tlie (\>nstituiion to direct that the assent of the Governor 
or the President mu-i be given during the lifeiime of the .\ssemhly which 
pa"se<l the Bill * 

Prosdso 2; l>erogale from the powers of the High Court*. 

These words aic qualilicAl bv the words “which endangers the 
position of dial Court whuh b\ the Constitution ii i.s de^gneil to 
Hence, if a Bill merely seeks lo aflfert the rights of the parties in a case 
peiulmg licforc the High (\)urt without endangering the constitutional posi- 
tion of the High ('ourl, it need not l)C reserve<! under this rrovi.'*o.‘* 


201. When a BUI i» reserved by a Governor for the eonndmilioii 
of the Presuient, the President sbaB declare 
*l»* l»® «•«»*» to the Bin or that he with- 
«denu,oo. thereform: 

Providled that, viliere the BiU i. not e lAoney Bill, the PreeMeat 
iney direct the Governor to retnm the B91 to the House cur, as the 
case may ht, the Houses of the Legislature of tilw State together wndk 
such a message as is meationad in the first proviso to artide aoe^ 
wiwe a BBl is so retsatiod, the House or Houses shall recoudder it 
aepor ^n gly witlHR a period of m mmidis firom the date of reoMIlM^flf 
SN^ message an4, BF it is again passed 1^ the House or Houses with 


aft SM* mkar V. K«me*kmrr, A. 19® S.C. 

32419 . H*fi rnnk V. Stm 1»4 

1. GSfSHMN V. Sisr# si A* 

3. PgnmMhmim v. Skitt s£ Kfn/a, A. 19® S.C W (WM). 
ft aUenislMd V, Sisis cl Atrass A. ^91 Ksr^ {t$0). 
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^ ^ inwMiiiml agafai to dto Pneridnt for 


Procedure in Pimnctai Alatters 

MML (1) The Govmior thall m reepect of 

cease to be laid Wore the Hoose or Hooees 
of the Legislature of the State a statement 
of dM estimated receipts and espenditare of 
tibe State fmr that year, in this Part referred to as the *^aiHd fiaanda! 
statemeirt.'* * 


Annua] financial state- 


(2) The estimates of expenditure endiodied in the ananal fi—weial 
statement shall show separately — 

(a) the siaiu requi r ed to meet expenditure deserved hy this 

Constitution as mqicn^are clwrged upon the Consolidated 
Fund of the State; and 

(b) the sums required to meet ether expenditure proposed to 

be made fr^ the ConsoKdated Fund of the State; 

and shall distinguish eipenditure on revenue account from otiier ex- 
pendituia* 


(3) The fonowing expenditnre shall he ejqsentBture charged on the 
Coasoydated Fund of each Stete — 

fa) the emohiments and aUowrances dF the Governor and other 
expen£tnre rdating to his office; 

(b) tile salaries and aBowances of the Speaker and the Deputy 
Speaker of the Legislative Assembly and, in the case 
a State having a Legi^tive Council, also of the Chairman 
and tiie Deputy Chairman of the Legislative Council; 

(e) ddirt charges for whidi the State is liable including interest, 
sinking fund charges and redemption charges, and other 
expenditure rdating to the raisiag dF loans and tim service 
and redemption of debt; 

(d) topenffiture in respect of the salaries and allowances oi 

Judges any Mgh Cmirt; 

(e) any swns req u ire d to satisfy any jadf**^^ decree or award 

of any court or aihitral tijbandl; 

(f) my other expenditure declared by this Constitution, or by 

the Leiishdnre of the State by law, to be so charged. 


2S3. (1) So modi of tiie osihnates as rdates to expenditare 
_ ... dhargod upon the Camu^datod Fmid of a 

Prooe^ taiLqpda- not be siffiinitted to die vote of tha 

tuts widi leqject to 'AasanUy, but '’notidag in this 

danse shaB ba conatruad as pravantiag tha 
the La giil a t a ir e af any of those 


(1^ So mu c h of the said osti m atos aa r a h i t ea.to otitop axpandHiuin 
siaffi be sabaaitted Is the form al da m a ndi for jgants to tl^ Loghhdiva 
Asa a a ah t r , sad dm Ltgliinha Aasamhlr sMF !■**• pmaar la aaadat 
ar to tafas i to aasant, to angp dtiaaai^ m to asaant to amy dsahand 

MlilMSt tdi ^ Am dd wto f id Bwt iMcttiMi AmmAu 

nmmAiiiimk ci Am ChMnMiFa 
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Art. Ml.} 

Os. (S)-(3)3 ‘Dcnwiidt*. 

These clauses require that every Meniand' shall be reconunended by 
the Governor and sqiarately put to the vote of the Assenibly. The Article 
makes no reference to the items iircluded in each demand or to the purpose 
lor which each item is required.* 

204. (1) As soon sn may be after the grants nnA» article 203 

have bcwn made bv die AiicsiiMt tbere sbnll 
Appropriation BiHs. be introdnced a Bill to provide for tbe appnf 
priatum out of tbe Cmudidated Fwad of tfe 
State of all moneys recpiired to meet — 

the gnuits so made by tbe Assembly; and 
(bj tbe espenditare charged on tbe Consolidated Fond of the 
** State bnt not excee^g in any case the amount shown in 
the statement previously hud before the House or Houses. 

(2) No amendment shall be proposed to any such Bill in the House 
or either House ’of the Legislature ci the State which wiU have the 
effect of varying tlm amount or altering the destination of any grant 
so made or ^ varying the amount of any expenditure charged on the 
Consolidated Fuad of the State, and tbe drasion of die person prcndug 
as to whedicr an amendment is inadmissible under this clause sbsA be 
finaL 

(3) Subject to the provisions of articles 205 and 205^ no money 
shall be withdrawn from the Consolidated Fund of the State except 
under i^ipropriation made by law passed in accordance with the provi* 
sions of this article. 

Effects of the Appropriation Act, 

1. The appropriation Act i^ives legal sanction to the grants voted by 
the Legislature. After the Act is passed, the limitation of expenditure 
uiwler a head is to be dotetmincfl soldy ^vith reference to the Schedule of 
the Act.* 

2. Money appropriate^J towards a jxirticular heads is to be spent <m 
that head only unless the Sclic«lule is ameudctl b> an appropriate law, or 
rule having Uic force of law, consistent with the Constitution.* 

3. But any expenditure incurred undei any of the heads mentioned 
in the Schedule an<l within the limits specific*! therein cannot be questioned 
as unconstitutional.* 

205. <1) Tbo Goveiaor shaU— 

Ca,) if the amount authorised by any law 

made in accordance with Ae provdstens ef 
article 204 to be expended for a particu^ 
seavice for the current ffn an c ia l year is found to bo 
sufficient for the purposes of tiiat year or when a need 
has arisen dwhif tim curresri fi n ancial year for snpide- 
mealary or additional expenditare npon some new service 
not conttosplaled hi the annndi finanrial statement for that 
TtoTf or 

fbj it any monay has bain spent enany servim duriag a ffinwrial 
year in eneess ef tbe smoniri gnmied for tinit sertnm saM 
for that fmr. 


Sttppienaentary, sddi- 
tkiou or saoess snuits. 
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tiop 


tAibiM. 


% 

omum to ^ la«i belwNt the Houae or the Honaea el tibe Leglalettito of 
we Stole enoaiwr atatcmeat ahoe^ the eatunetod emcwel of 
tM eaqpenditare or ceoao to he preaeoted to the Legialative AaaeroUjr 
of the Stole e de m a n d for each eMeaa, aa the caao nay be. 

(2) The {Moviaiona of artidea 302» 203 and 204 duA have effect 
in feiatioa to any anch atatemeM^ and expencUtore or demand and alao 
to any laW to he made anthoriaing the appropirtation of moneya out 
of the Cdnaolidated Fuad of the State to meet audk expenditure or the 
tmnt hi reqMKt of auch demand aa they have effect in relation to the 
n unn a i finannai atatement and the expeirature mentiimed dmrein or to 
a demand for a grant and the law to be made for the authoriaatian 
of apprcqi>nation ot moooy* out of the Conaolidated Fund of the Stole 
to meet auch expenditure or grant 


^^n^liwlnlity of Art 205. 

1. 'Hie provj>>ion m Art. 205 c.u» be availed tf only if Ihe inune^ alieady 
voted in the Budget for a paiticular puipo>e i.s sutHcienl oi vihen a need 
arises alter the Budget was passed toi tucuning a particular expenditure or 
when stwnc new- service not cuiitempbited in the Budget has been started.* 

2. Hence, where the Meinoranduni acvunipatijing a Budget clearly 
states that a need has <dready anscii atid a new serMce is conteaipUted, a 
provision for such cxpeditQre has to be made in die Biuigct tlsdi *’ 


20& (1) Notwithstanchng anything in the foregoing provisitma 
of thia Chapter^ the Legialative Aaaembly of a 
Vot« on account, \otet State «h«U have power— 

and exceptional malJ^any gmnt in advance in 

reaped of the eatimated expen^lure 
for a part of any financial year pending the conuxletion of 
the procedure preaci'tbed in article 203 for the voting of 
auch grant and the paaatng of the law in accordance with 
the proviaiona of article 204 in i elation to that expendi- 
ture} 


(bj to make a grant for meeting an unexpected demand upon 
the reaourcea of the State when on account of the magni- 
tude or the indefinite character of the aervice the denuntd 
cannot be atated with the detaila ordinarily given in an 
antmal financial atotemeot; 


(cj to make an mweptional grant which forma no part of the 
current aervice of any financial year; 


and Legialature of the State ahali have power to authenriae by law 
the wididrawad of moi^a from the Conamidated Fund of the Stade 
lor the putpoaea lor whitt the anid grama are made. * 

(2) The proviaiona of mtielea 203 and 204 dhatt have a^ect in rda- 
Ihm to ffw maUttg of any grant under clauae (1) and to any taw to 
he wade nnder that danae na timy have effect in rdatioa to dm wjhing 
erf n grant with regard to any expenditure meadoned in dm aanum 
finamnd a to t cd Meil and the law to he made Icr the nuthoriention of 
appraprintScei of m ene ye out of ^ Cenn^rfntod Fund of ^ Stoto to 
meet each euiMMlphiru 


4. ItonM V. SMa of M, A VKA Neg It 
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A ffifi or MMiidinont^ fmktng prowiskm fiur ■ny tbe 

SfMcUd prnto Hff tw aa to » »«*-clUiMe* («) to (f> of 

financial dnuae (1) of article 199 shall not he introduced 

moved except on the reconunendatiaa at dm 

S3S35ivl?ConnS-”**™* *“*** •***^ "®* ** introduced in 

I » nwidcd that no recommendation shall be required mutjy this 

, tro ttwvmg <d an amendment making provision for the re- 
daction or ahobtion of any tax. .w ««» re- 


(2) A BUI or amendment shaU not be deemed to make provision for 
of the m^ers aforesaid by reason oidy that it provides for the 

unpoaiuoii w nnet or other pectuuary peiudites, or for the demand or 
imyincfit of fees ror licences or fe^s for services rendered, or by reason 
t^t it ^provides for die imposition^ abolition, remissicm, alteratkm or 
regttlatton cf any tax by any local authority or body for local purposes. 

(3) A Bfll which, if enacted and brought into operatioa, would 
involve eimditare from the Consolidated Fund of a State shall not 
M passed by a House of the Legislature of the State unless the Governor 
has recommended to that House the consideration of the BilL 


Non-compliance with Art 207. 

l»y iMMm of Art. 212, the riuestiun of non ujinjrii.ince wiMi .Ait 207 i*. 
tu>t ju'.ticiable.’ 


I'rKeilute (jcncrally 

208. (1) A House of the Le^slature of a State may make roles 
for regulating, subject to the provisions of 
Rules of Procedure this Constitution, its procedure and the conduct 
of its business. 

(2) (JntU rules are made^ under clause (1), the rules of procedure 
a<^ sta n ding orders in foice immediaiely before the coramencement of 
tins Constitution with respect to the LegUIature for the correimmiding 
Province shaU have effect in relation to the Legislature of the State 
subject to such modifications and adaptations as may be made thereitt 
by the Speakm* of the Legislative Assembly, or the Chairman the 
Legislative Council, as the case may be. 

(3) la a State having a Legislative Council the Governor, after 
consttltatioa with tbe Spmdier of the Legislative Assembly and the 
Chairman of tbe Legislative Council, may make rules as to the proce- 
dure with reiqiect to communications between the two Houses. 


Arts. 208 and 21. 

Kiitcs miidc under Art 20K con!>nfiJte 'law within 'he meaning of 
Art. 21 .» 

e 

209. The Legiskture of a State may, for the purpose of the tiaadiy 
con^detion of fmancial bushiess, regulate by taw the procedure of, and 

the conduct of business in, the House or Houses 
law <3i of the Legislature of tbe State in relatioa te 
Lagida- financinl matter or to nay BUI for the 
" fa^' appropriation of moneys out <rf‘the CbusoKdatedi 
Faiad of the Stat^ and^ if and so ftur as matf 
provisiwi of any Uw so made is inceadMaat 


Rsgvlstion by 
proosowe in the 1 
unv M the State 1 
two to fimneiaf 



Xiseroa V. Sure e# 

SImmm v. Srt JbtSm, A 1889 &C. 39$ («i). 
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i«itli Angr rdb avitda Iqp Am fiottM or cithar Hovao ^ die to^Mhitwo 
«f dM Stelo «n4«r <1) or ordcle SOS or widi tmj ralo or cImmI- 

ktg^ orSar hmvmg offoet io rakdon to dto Lafulotwo of dto State 
afanao (2) of dM ortida^ andi proriaioa akdl proaaiL 


SIOl 


(1) Notwithatondinc onythinir k Ptet XVII* but wbjoet 
to the proaiaiooa of article 348^ haaiaoaa in the 
itegiaktore of a State ahall m t ra o a ac t ad in 
the offidd language cur langoagoa of the State 
or in Hindi or in Engliah; 


langitage to be 
ia tin Ld^idatiue. 


used 


Provided that the Spedcer of the Legidadve Aaaaanbly or 
t of the Legialative Coonci^ or peraon acting aa anehf ae the oaae 
tp he^ map pcmut any member who cannot adeqnatdy eapreae hhn> 
adf in any of the lanamgea aforeaaid to addreaa the Honae in hia 


<2) Ualeaa the Legidatnre of the State bjr law otherwiae inovideap 
thia article ahallp after the oxpiradon of a period of fifteen yeara from 
tlw commencement of thia Cotutitotioop have edect aa if die worda "or 
in Endirh** were omitted therefrom. 

211. No diacnaaion shall take place in the Legidatnre of a State 
„ with remect to the conduct of any Judge d the 

Restm^on on discos Supreme Court or of a High Court in th e dia« 
non in the Legivlature. 2bar^^d hia duties »“ 


212. (1) The validity of any proceedinga in t^ Legiaiature of a 
State ahall not be called in <|ueation on the 
ground of any alleged irregularity of procedure. 
^ ^ oflicer or member of the Legiaiature 

d a State in whom powers are vested by or 
under this Constitution for regulating procedure or the conduct d boai* 
nei^ or for maintaining order, in the Legislature shall be subject to the 
jnriadBction d any court in respect d the enerdse by him d those 
powers. 


CL (1): Courts nd to inquire into proceedings d the Legidatnre^ 


1, it is clear from the abo\e clause, that our Courts would not be 
entitled to question the validity of any ‘prui'eeiiing' in l^arliarnent on the 
ground of urregutarity of 'procedui . Thus, — 

(i) The Courts cannot imahdate an Act on the ground Uiat changes were 
intidUiced into the Bill by the Select Conuriittee in contravention of the 
Rules of Procedure and business of the House, or tliat the members*-*** or 
Speaker** had not taken tlte oath. 

(ii) Where a bill is duly endorsed by the Speaker as passed it cannot 
be questioned in the Courts on the ground that proceedings ot the Legislature 
do not record that the bill was formally put to the House under m rules 
of business and carried by it.** 

(in) Proceedings inside the ILegislature cannot be called into question 
on (he iprxitind that they have not t^en carried dn in accordance wkh the 
ri^ of business.** Thus, 


to. ti. Mm V. «f M. A. A im U». « i74) . 

11. Awmi V. Am Stjm, A. 1$S 11B.._31 (44f. 

12. Sim d tete V. Mmmrnr. A, imsjam 

18, Stente V, AM {No. IL A 1M» &C liM (IHW. 
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^ A notice issued by the Speaker of a Legislature for txreach of its 
pnvilege cannot be quashed t/y the Supreme Court or any other Court on 
the ground that the Rules of Procedure relating to proceraings for breach 
of privil^e have not been followed by the Legislature.^* 

2. But the immunity from judicial interference is confined to matters 
of irretjularify of procedure There wouhl be no inununity if the proceedings 
are hcld^ without jurisdiction,’* e.g., in defiance of the mandatory provisions 
of the Con.stitutkin or by exercising jKjwei'« which the Legislature does not 
under the Constitution Assess.*'* 

3. The question whether the Speaker himself has l^een duly decteil 
according to the pro\'isions of the Constitution is not a question relating 
merely to irregularity of proceeding-* in the House, and a pr<Kee«ling for 
Quo Warranto lies to clialleiige his ritiht to the office*'' 

Q. (2): . Powers exerciaeble by an officer of the Legialatare. 

1. Even ail erroneou' decision or interpretation lif the Rules of Pro- 
ceiiure’* by the Speaker cannot be the subject -mai ter of scrutiny in a Court 
of law. The High Court or the Supreme Court lannot act as a Court of 
revision against tlie Ia.‘gislature or the ruling- of the Si)eaker,’' with respect 
P* the proceedings within the House in question ”a 

2. By leason of thi.s provision, the Tfigh Court cannot give a direction 
upon the Speaker on the t|ucstion whether the discussion on the address 
of the Cmvcnior would come under Art. 176 (2* or would be treated as a 
d^^rI!ssion of an ordinary resolution.’* 

3 No wri "ill lie against the S|)eakei or other officei of the Lepsla- 
ture to interfere with the proceedings of the IvCgislatiire’* eg., to prevent 

.a resolution from being moved or to restrain the I.^gislature from enact- 
ing am legislation even if it la* idtra vircs'^-^' m unroiisiitutionul.’* 

If. ho\\e\er, a law i.s passed or a motion or resolution carried, which is 
not in ac’onlance with the C'onstifnlioi’, it can be dcclareil invalid by the 
Courts.’* 

4 The immunity is n -tricteil to matters of ‘proccflure’ and would 
not extend to am matter lolatiug iv* the lonstitutiim of the Legislature 
itself, eg , the absence of a notification under s. 7t of the Represention of 
the People Act, 1951.** 

*By or WHier*. 

I'hese wonis have been used to include not only the powers vested 
by the Constitution it.-elf but also b\ mtra :>iref Rules made in exercise 
of powers conferreil b ' the Constitution. 


*Coindiict oi butineai^. 

1. It has lieen held bv the Travancoie High Cciurt 'hat the ^icing 
or administering pf the utth uiuki Ait. or of the Constitution is 


Attaitd V Ram Sahay. A. 1962 MB. 31 (4-t). 

Ii/a$ammtv v. Vorikm, A. HK2 T.C <56, 

HaremtTa v. lha Kama. A 1958 Assam 160 (J«5). 

jfflpMffiiin v, Atwarew. A. 1961 All. 319. - ^ . .. _ . .. 

ITa ^preme Gtwt refhaing special leave to awjral fttim the deenton o f jha_PuB|» 
h Court rejoins the writ wetition of Madhu Limaye against the SoMfcir. 
r Sai^ fStateaman, ^ll’dB, p. 71- 

Mew Clumdn v. 19K ^ 378 (3Wb 

SMiMm y. Sfafe. A. IW Hyd. ^ 
iM at A ifel.AlL m 
V. staff of K A W88 &C. m 
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itot an item of ‘conduct of business' within the meaning of Att. 122 (2) 
or 212 (2) but is* onfy a condition precedent to entitle uie membera to Mt 
in the assembly and conduct the business. Hence, a wrongful refusal by 
tfie Speaker to allou* a member to take the oath can be interfered with by 
the Court. Tt has also been held that w'here the Speaker is authorised by 
the President or Governor to administer the oath under Art 99 or 188, he 
discharges the function not as an 'officer' of the Assembly and that, in the 
discharge of this function, he cannot claim the protection given by Art. 
122 (2) or 212 (2).« 

2. A point of order raised by a member relates to the conduct of 
business of the Assembly.** So also is the giving of notice of a question.** 

CHAPTEa rv. — ^LtCIStATIVE PoWER OF THE GOVERNOR. 

213. (1) If at any except wlten the Legislative Assembly of 
a State is in session, or where there is a Legisla- 
Pow of Gowmor to Council in a State, except when both Houses 

session, the 

tore. IS satisfied tiiat ciraunstances enst which ren- 

der it necessary for him to take immediate 
actioB, he may promulgate such Ordhumces as the dreumstanees appear 
to him to require: 

Provided that the Governor shafi not, without instmetions from 
the President, promulgate any snd Ordnance if — 

fa) m Bin containing the tame inrovisions would under this Cons- 
titution have required the previous sanction of the Presi- 
dent for the introduction thereof into the Legislature; or 
<b) he would have deem^ it necessary to reserve a BiU contain- 
ing the tame provisions for the consideration of the 
Pmident; or 

(c) an Act of the Legislature of the State containing the same 
provisions would under this Constitntimi have been invalid 
imless, having beat reserved fw the consideratioa of the 
President, it had received the assait of the President, 

(2) An Onfinaaee promulgated under this article shall have the 
same iorco and effect as an Act of the Legislature of the State assented 
to by the Governor, but every sufh Ordmance— 

fa) shall be laid before the Legislative Assembly of the States 
or where there is a Legislative Council in the States before 
both the Houses, and shall mase to operate at the^ expira- 
tion of six wedcs from the reassembly of the Legislature^ 
or if before the ex|Mration of that period a resdMieii dSs- 
approving it is passed by the Legislative AseemUy and 
agreed to by the Legislative Coune^ if anff upon dte pass- 
ing of the retoluHott mr, as the case may h^ on the r eeohi 
lion being agreed |o by the Ceuaeii; aad 
(b) nay be withdrawn at aPy tnne by ifto Governor. 

Where tibe Housee ol tibe LegisktHxa of a State 
baviag a Leid^ativa CcwuMil are iipwttioaed .to tuassemide m dMbvuat 

'"" 23 .’ ntectemiw V. r C. A. TXI. m (ISth lUn saundam of tedi 

gne prapositiotu, it is sutanitted, is open to qwiMioef . 

24. fijplst'srif v Nandki$hif 0 , A. 190 4Mms 111. 
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4hit«i(i Uie Mviod ot tlx w«dn thall r«dtoiied from the teter of thorn 
dfttes for purpoM* of Ihb dbuse. 

(3) If «mI to fur at on Ordituuice under tint aurtide nudcet any 
providott which would not be vdBd if enacted in an Act of fhe Logitia* 
tore of the State aetented to by die Governor, it thaD be vddt 

Provided that, for the pmpotes ^ the provitiont of tbit Coottitn- 
don relating to the effect of an Act of the Legielatnre of a State whidi 
it repugnant to an Act of Parliament or an enitting hnr with retpeet 
to a matter enumerated in the C<mcnrrent Littj an Ordinance promul* 
gated under tbit article in purtuanee of inttnietionc from the Prendent 
diatt be deemed to be an Act of the Legitlaiure of the State which hat 
been reterved for the coatideration of die Pretident and aetented to 
by him. 

^ Artt. 213: Ordinance-making power of Governor. 

Q. (1) : *It tatitfied'. 

1 in the ca^e ot an ( )i<linan<.e made Jn the Prer>!>lent, the Courts 

cannot question the \aHdity of an Ordinance made bv a Governor on the 
ground that there were no sufficient reasons for promulgating an Ordinance.*’ 
oi tJiat it was made mala fide, eg. to cinumcent nidicial decisions*® The 
only question with which the Courts are concerned is only one of legislatiie 
comfM'tence *-* 

2. It is an absolute condition for the exerrise of the power 
that the I.^egislature or either House thereof must not lie in. session at that 
time '* Tint tlie ''»o\emor mav prorogue the Jrf'gislature or either HoU'-e’“ 
for the purpose of making an Ordinance If, however, the Ordinance is 
promulgateil before the oider of prorogation is notified, the Ordinance would 
he invalid “ 


*Exc«pt when the Legislative Assembly .... in session*. 

(a) When the te l.egisl iiuri. ronsists of one House, vir , the 
Assembh, no Ordinance can be promulgated at a time when the Assembly 
is in session ’* 

(b) But where there ate two HousC'. the Governor mav promulgate 
an Oidinance if either of the two Ttonses has been prorogued In an 
AllahaKad case,’* the salidity of au Ordinance ivas uphehl even thou^ the 
Assembh was in session and the Council had been prorogued just a few 
days lieforc pntmulgation of the Ortlimnce 

'/« session' — A House is said to be in session from the date of its first 
meeting till its prorogation or dissolution.” 

G. (2) : *Sautne force and effect as an Act of the Legislature.' 

1. Subject to the limitnion as to the duration of the Ordinance as 

laid tlown in cl (21 (a), there i- no other limitation up<- the Ordinance- 
making ptrtvcr ot the Gmcnior s,i\e those tint are imposed upon the State 
Legislature under the Constitution A law undci Art 20*) may, therefore, 
be made bv an Ordinance , 

2. lienee, an Ordinance may amend or repeal not only another Ordi- 


2S, /mm VsaiMma v. Ptw, of West Brngal, A 19*9 Cat 1 (PB.); I/Mmarayau 
V. State et Bthar, A im P.C. 69. « „ « , 

1-9. flmhuttk V Prey of Bikgr, 

10 State ef Bunfab v Sstw Pat A. 1969 903 («/). 

11. Bidya v. Piwa, ei Srtaf. AJJW Pit W. 

12. In », Pserahufreyya, A Mad 

33> VMtiematk v. State ej V, P, A. IW All 967 {S$0}, 

If a qH vei n. P siA 



4t94 SHoms cfMvtmmoH w u«i»a {Aoi. lit, 


i^ce but *l$o any law passed by the X^slature itself, subject to the litnita'- 
tion as to its o\\n duration.’* 

3- Similarly, where a law passed by the Legislature could be retros- 
pective m operation, there is nothing to bar an Ordinance on the same subject 
from l^ng retrospective** Hence an Ordinance can be given retrosp^ive 
operation even from a date token the Legtsitaure was in session,** overriding 
a judicial decision.** 

4 Tliough the duration of the Ordinance itself is limited to the period 
laid down in cl. (2) (o), there is nothing to prevent an Onlinance from 
presvnbtng a '•entence** or from making other pfovision suih as the creation 
of an office,’* which will enduie e\cn after the expiry of the Ordinance. 

5 . On the other luind, an Ordinance would be invalid for contraven- 
tion of the constitutional limitations to which the State Legislature b* 
subiect. eg, Art 14. *« 254 (2)** 


a (2) (a): ’Shall he laid before the Legislative Assembly . . . 

Notwithstanding the word ‘slnll’ the lequircment of laving before 
the Legislative A^iseinbh of the State ( or, w h« re there is a Ivegislative Council 
in the State hefoie fioth the Ifonscsl is ehict-forv** The onh consequence 
of non compliance with this n-qu’reiPrtit is that the Ordmame will Cfa^e to 
operate at the expiration of six weeks from the reas emblv of the Legislatiiie 
It does not affect the initial laliditi of the Ordinance 


Viestdation tfisapproving it.* 

The'ie words refer to a resolution directh disapproving the Ordi- 
nance The fact th.it the Assemblv has icfustd U-ivt to iiitiodiuo a Hill 
incorpoiating the provi'-ions of the R'P does not amount to a resolution <lis- 
approiing the Ordinance within the meaning of Ait 21.3 (2l ('a') and it 
cannot be contended that the Oidinance teised to l>e oi>ei.iti\c Irom the date 
when leave to intrcKliice the .Bill was refi’se^l” 


Proviso to O. (3). 

1 This Puoiso gives Vididitv to an Ordinance m.idt In the fiovcnior 
with resreet to a m.ittei in the Concurrent List, whuh is repugnant to a 
Union law, in the s?me m,inner as laid down in Art 254 (21 as legards 
an Act of the State T.esrisl.ature v hich is rfpii£riiant to such I ’nion law But 
whereas under Art 254 (2), .sssent r*f the President is required after the 
Act is jw*s-ed, the present Proviso validates the Ordinance onh if it ha^ 
been made hv the Cnvemor in pursuance of 'instriutions’ reccivol fiom th«* 
President Thus, in the one a se the assent of the Piesident is previous 
and the other it is snb'equent to the legislation 

2 A Cnvemor 's Ordinance, made without sn>h previous instructions, 

is void •* ' ' 

3, The concluding words of the Proviso make it clear that where an 
Ordinance is promulgated in pursuance of instructions from the President, 
further reservation of the Ordinance for the as&ent of the President under 
Art. 254 (2), would not be required.” 
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' ' Chaptss V.-~Ths High Courts in The States. 


21& Every High CouTt shall be a court of record and shall have 
Uigti Courts to be all the powers of such a court incluoing the 
courts <rf reocard. power to puaish for contenqrt of itself. 

Comments.— See under Art, 129, ante. A High Court's yovjet to 
commit for contem^ is now l>ased upon the present article and it is not 
necessary to refer eitlier to the Letters Patent or the Rules of the Court to 
d^ennine the ambit of Uiis power.* 

*Ij^h Court'. 

A Judge of the High Court appointed to an Industriai Tribunal is 
not a Judge of tlie Tligii Court’ and is not entitled to exercise tlie power to 
punish for contempt under Art. 215.* 

^Court of record?. 

The following are tlie incidents of a court of record — 

(i) It has die {Ktwer to determine questions about its own juris- 
liiction.*-'* 

(ii) It has inherent power to punish for its contempt summarilv.® 

* 

Procedure to be followed. 

The High Court lias inherent power to deal with a contempt of itself 
.sununarily and to adopt its own procerlure, providcnl that it is fair and gives 
a reasonable opiiorlunity to the contemner to defend himself. Notfung in 
Uie Criminal Procedure is applicable to such proceeding.® It has also all 
powers necessary for the proper exercise of that power.* 

lerritorial limitaticm. 

As a court of record, a High Court can punish a person for contem^A 
curnmitteii outside its territorial jurisdiction by a person if such person 
happens to be within its jurisdiction. But there is no power in the High 
Court itself to arrest for contempt a person who is outside its jurisdiction.' 


Lhnitation as to quantum of punishment. 


'riiot^h tlic power of the High Court to punish for contempt of itself 
as a court of record under Art. 215 is not controlled by anything in tlie 
Constitution itself, the seco.,d I’roviso to s. 4 of die Contanpt of Courts 
Act lays down Uiat even in the case of contempt of itsdf, the High Court 
cannot,' “notwithstanding anything elsewhere contained in any l-iw for tlte 
time being, in force”, award a punishment exceeding die maxima ai)eci6ed in 
that section, i-e., “simple imprisonment for .... six months or ... . fee 
which may extend to two tbouisand rupees, or with both”. Without- examin- 
ing wfedtor this statutory provi.sion can control the writ jurisdiction under 


24-25. 

1 . 

2. 

3. 


t- 


Cb. (i) and (3> have been omitted by the Consitution (Seventh Amendmcat) 
Aetp 

State pf Bombay v. Mr. P., (1955) S.C R, 1®. 
ffdylet, m t*e matter oj, A. Mad. 1 (FB.), 

Notesk V, State of Mokatasf^a, A. 1967 S.C. 1 (/7-J5>,. 

Sp. Re*. l,of 19S4, (1965) l^SfR. «3 (^). 

StdfHev V, Ckitf Jtutue, (1^) 

“ V; Feftoi. A._19I0 SC;.^ j4Wr). 
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^ SBOKHiS OONSTl¥UTiUH Ol? IMOU (Avt tit. 

Art 226 asU the puwer to punish for contanq)! for violattou of a writ, under 
Art 215, the statt^iy provision lias been held to be applicable in ihe case 
of contempt for disob^ence to a w rit of habeas corpus,'* 

lifi. Every High'Court dhaU consUt of a i^ef Jiiatko and tncii t 
^ Coo^tuttoa of Hiffa otliw Judges as tlie President may from time 

to time deem it neeessary to igipoint. 

Am e ndme nt — The Constitution (Sevcntli Amendment) Act, 1956, 
has omitted die Pfovimi, hich was as follows : 

‘^Provided that the Judges so appointed shall at no tune exceed in number such 
maxinum number as the Pieaidenl may, (lom tune to time by order, fix in relation 
to that Court.” 


^ject of AmendmenL — The reason foi the omission of the Pro- 
viso is diat it was ‘of little signihcance from the piactical point ot view, 
since the Order hxing die nuximuni nu) be changed by die Ihesident 
whenevei necessaij".* 


217. (1) Every Judge of a High Court shsdl be appmnted by the 
Present by warrant under his hand and seal 
nfter consultation with the Chief Justice of 
Ju^oTa High^^! In^ the Governor 'of the State, and, in the 

case of anointment of a Judge othmr than the 
Chief Justice, the Chief Justice of the High Court, and * shall hold offu e, 
in the case of an additional' or acting Judge, as ptoi'ided m ailiclc idl, and 
in any other lose, until he attains the age of sixty tioo'* yeuis. 


Provided that— 


(aj a Judge may, by* writing under his hand addressed to the 
President, resign his ^ce; 

(b) a Jndgo may he removed fmn his office by the President in 
the manner provided in clause (4) of artide 124 for the 
reroovi^ of a Judge of tiie Supreme Court; 

(cj the office of a Judge shall be vacated by his being appennted 
by the President to be a Judge of t^^ Supreme Court or 
by his being transferred by the President to any other 
High Conrt within the territory of India. 


(2) A pd'son shall not be qualified for appmntment as a Judgo of 
a Coenrt unless he is a citizen' of India and— 

(a) has for at least ten years held a judidal office in the territory 

of India; or 

(b) has for at least ten years been an advocate of a High 

Court «... or of two or more snch Courts in succession. 

ExpUmoHon. — For' the purposes of thb danse — • 

(a) In coUputiag the peridd daring wUeh n person has been an 
idvoeate of a WA Court, riwre dtfill be indnded any 
period durini; whieii the person has held jndirial offion after 
be hecame an advocate; 

A ttaam v. Suue of V. P.. A 1^ SC (iOO}. 

g, StMenoeat of Obieets sod Resaom , „ ^ . 

IQt SobstiMled for die vnonis “afaldl hold office. .. sixty yeers” by the (^oHStitu* 

if. b^sO^ttoted for war d ^stety; ^ Jri.Csasd- 

isffina. AnendBUot) Act, IIBA vM) cffict bam ffilOffiL 



Art. 1174 eoNStlTUTlON IMDIa 


(b) m «eii^tiiig «h« MrifMi Anwg wl^ a perrott hat hdd 
jadickJ office ia tiie territoiy of India or been an advocate 
of a High Court, thm shall be included anjr period before 
tibe coonnenceaient tX this CoosUtttti<» dnrmg aduch he 
has held jnffidal office in any area which was comprised 
before the fifteenth day of Aagust, 1947, witidn Inffia as 
defined by the Government of India Aqt, 1935, or has been 
an advocate of any High Court in any such area, as ffie 
case may be. 

**(8) If any question arises as to the age of a juiige of a High Court, 
the question sh^l be decided by the President after consultation with the 
C hii’f Justice of India and the decision of the President shall be final 


„ CL (2) : 

Sub-cL (a) : ^ held'. 

Thee vor<K make it ilear that a per'-on who has at any time held a 
juduial office may be appionted a Jtidgc of the Court even though he 
(Iocs Tjot hold a judicial office at tlie time of the api)oinlment’’-“ 

'Judicial Office*. 

From the oilmen alions of the Supreme ('ouil m statesman v. H R. 
/^eb,'*a it would ap{>ear that the expits‘>ion ‘utdiiial office’ would refer to 
the iKicts refeired to in Ait 236(b). so that .in executiie officer, having 
magisterial exiiciieiice, would not In. entitled to Iw a Judge of the High 
('ouil, but that Uny .ounutation of this expie'sion would be coiihned to Ch. 
\' ol Fait VI of the C<»nstitution and cannot l>e of any help m interpreting 
the same expresaon m ordiairy statutes Heme, such exeimtive officer 
nun legitimately be appointed as a membei of an Industrial Tribunal under 
s 7(3) of the Industrial Disputes Act. FH7 “a 

CL (3) : Determination of <|uestion as to Judge’s age. 


1. This piovision \ests the juiisdiction to detcimme the question about 
the Judge’s case cxdusneh m the President, and si,. it follows that m the 
presence of this proiision, no comt can claim lurisdiciion to deal with the 
said que-'tion It n line that heloie this pioMsum was inserted in the Cons* 
titution, the question .about the .ige ot a sitting .Judge of a High Court could 
ha\e been bi ought before the High Court in a proceeiling by way of a writ 
ol Quo JParranto under Art 22Ii. Hut now' theie can lie no doubt that the 
question .iKiiit the ago of a judge of a High Court luis to be determined 
only 111 one waj. and that is the wav presinbed bv Art. 217 (3^,‘* In 
other woids, ail. 217 (3) has imjiliedly taken aw.ij tlie writ junsdiction 
-undet Art 32 or 226 to question the age of a High Court Judge. This view 
has lieen aj^ilievl by the Suprane Court in dismissing m lirdne two Petitkms 
brought to question the valivlny of the title of F,kbote J of the Andhra 
Pradesh High Ontirt tin the allegation that he h.id been continuing m office 
beyond the age-hmit prescribed by the Constitution 

2. The provision requires lliat before tlie President reaches hi'* deci- 


12. a. (3) was inserted, with retrogaerlive effect initio, by the Constitutioo 
' (Fifteenth Amentdment) Art 19® 

13. O. Mutbgrak v. Banerft, A If^ All 323 1324). _ - 

14. The correctness of this view has not been qu^oned by the Supreme Court 
hi Kam^war v. Stair of jPauisb, A. 1961 S.C. 816 (S22) 

Ma. Statasman v A l9fe&C 14® 
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eion, he has to consult the Chief Justice of India ; conMiltatHm witii the Chief 
Justice of India js ciearly a maitdatoty requirement of clause (3).‘* 

3. It is also inq>ljcit in this provision that before the President reaches 
his decision on the question, he ought to give the judge concenicd a reason- 
able opporlumiy to give lus version in supixirt of the age staled by iiim at 
the titnc of his appointuieiit and produce his evidence m tliat bdialf. How 
tins should be doiw is, of course, toi the President to ilecide; but the require- 
ment ot natural justice that (he Judge must have a reasonable opportunit> 
to put before the Presidciit lus contention, his version and his evidence, is 
obviously implint in the provision itself.” 

4. It IS also clear tlwt the decision of the Piesidcnt under Art 217 (3^ 
IS final, and its propnet>, curicctness, or salivIUv is beyoml the reach of the 
jurisdiction of court.'* 

*A question qji fo 

1. It IS oniy where a genuine dispute arises as to tlic age of a judge 
tliat Art. 217 (3; would be allowed to l>e invoked; but dial is a matter for 
the i're&idoht to coii-'ider.'"* I'he President should, in every case, consult 
the Chief Justice ol Iiului .is to whether a coinpiaiiit leccivol In respect of 
the age of a sitting Judge ot any High Couit should be investigated, and it 
is with such consultation ih.it he ^luuld decwle whether tlie complaint should 
be fuitlier imestigateil and detiMon leachetl on the i>oint.‘' 

2. It a ibspule is i.iised about the age of a .siUiiig Judge and ni..fupi)uri 
of it, evidence is adduted wlnih Irtma /a<.ic throws (JoiiU on the ^orreil 
ness of the date of Imth given by a Judge at the tune of his apixiiii'inent, 
it IS desirable that die said dispute should be dealt with by the President.^' 

3: But, as a matter of law, a Judge docs not cca-e to lie a Judge meiclv 
because a dispute h;is been raised about lus age and the same is being <*on- 
sidcred by liie President.” 

^Dwaded*. 

1. The decision undei cl. t3) must be Uial of the Picsident.'* 

2. TJie lixeciitivc could not determine the age of a Judge, Ahetlier 
before or after the inseitioii ot d. (i), inasimuh a" that would impali the 
independence of the Judiciary '• 

3. A decision by the Home Minister, even though made after consult 
ing die Oiief justice and approved by the President, dix’s not become a 
decision of the ['resident under Art. 217 ( 3).'* 

4. Nor coulil it be done by arbitration, even though directed bv the 
President.’* 


ComfitioM for the v«li£ty of the power under Art 217 (2)» 

Under Art. 217 (3>, the age of a Judge can be deteiinuied by the 
President, provided he cotupltes with the following yequiranents which 
follow ffotn the provision, expressly or im|dicdly'*— • 

(i) that, before giving In., decision, the Piesidenl consult.^ the Chief 
justice <4 India, fommlly.'* 

(u) that the Jud^ in quealioti i» offered a reasonable oi^iluait7 ^ 
put tefore hi.<( contention, hts version and his evidence;, in 

accuitbrnce with the refotrements of natural justice.** 


17. /yaO fmim /mtk0, A, 1965 SC 9ea (US?, 
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ES^ of Bidvwoe A»teniijiuition bjr Pretident. 

If the (leci‘:i*on of the President goes against the date of birth fpven 
bv a sitting Judge, a serious situation mas arise beratise the cases which 
the said Judge might have determineii in the meanwhile would hcav fo be 
reheard, for the d^isjibiHty tmix.sed i>v the Constitution when it provides 
that a fudge cannot act as a Judge after he attains the age of superannoa* 
tion, will inevitahiv intiodure a consliliitional invalhhty in the decisions of 
the said Judge.’* 


218. The provisioas of daoses (4) and (5) of artide 124 shall 

Atipliration of certain fPP*?; ™ to a High Co^ m they a|igy 

provisions relating to m rdation to the Supreme Court with the «d>s* 
Supreme Court (o High titution of references to the High Court for 

references to the Suprone CourL 


219. Every person appointed to he a Judge of a High Court 

. shallt before be enters upon his office, make and 

subscribe before the Governor of the State, or 
Judges of High Courts appointed in that behalf by hi^ an 

oath or affirmation according to the form set out for the purpose in tihe 
Third .Cchcdule. 


Art. 219: Taking of oath. 

1 Ths Article is inand.ilon in the «en'-e 'hat a person cannot be 
said ff> have ent re ’ offi''e as .*i Tudge of the Hijrii ('ourt until and unless he 
has suhsuibeii ' e oath or affirmation a« ree|uirrd In this Arthle” 

2 \Mun, however, an ad<UfM>nal Tudge i"- appcnntetl a jicrman^t 
fudge it e.annof be siid th.'»t he enters u()on hi'- offiie as ‘fudge of 'he High 
Court' afresh, vi that the oiniss-oii to talc a fiedi oa'h cann<*t affect the 
validity of his afijioinlnient a^ a pe» lamei’t Judge®" *' 


'Subscribed*. 

This word mean-. Ihu the o.ith fahen ojallv should be refuced to 
writing and he signed bv the person t iking it in toJen o^ his adhedon to 
w'hat is written*" 


‘Before the Governor or some person appointed in that behalf.* 

The Allah, diad High Comt iias held'" lint the C^nernor 'diotild as a 
rule, lie present t’s’isomllv and flv.it if foi wood reasons he is unable to 
attend, he should apjioint another poison in this behalf hv a specific order 
TIence. ;• goneial auti.orisation tlvaf cverv time a fudge takes oath under 
Art 21'^. lie sh.dl fake it in die pre-emv of (he Chief Justice 'vould be 
eontnirv to the n“<iuireinenl of Art 21d hut that would institute a mere 
irregulvriu aiVil would not affect (he jurivtietiou of a fudge who has 
entercvl office i^von .in mtli liken befoie the Chief fii'tice in }itrsittnce of 
such authuri ition *" 


‘According to the fonn set out .....* 

1 The oath to be taken must be in acconkince with the form as it 
existfl in the Third Schedule at the time when the Judge is entering 
his lOffire, under Art 210.** 

IP the -mirife ('in « ^te’* have been omitted by d» Opwtitutfam (Sevsu* 
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2. But where, tmm^dialdy, before the taking of oath of a partioilar 
Judge the form^ of oath in tlie ITtird Schedule fad been amendM by the 
Constitution (Sixteenth Amendment), but through inadvertence the Tttdge 
was administered oath according to tiie pre^ameodment form,* it was held 
that sin« the 16th Amendjnent had not inttodured into the oath any obliga- 
hon which was not already there in the oUl form, the appointment of the 
Judge had not become in\ah‘d.** 


**220. A 0 t^tyson x<.’ho, after the cotton encement of this ConsHhttion, 
has held ^office as a fermanent Judge of o High 
Court shall plead or act in any court or before any 


Restriction on . 
after bdng a permanent 
Judge, 


authority in Mia except Ike Supreme Court and 
the other High Courts. 


Erplanation — Tn this article, the expression J* High Coturf' does not 
incite a High Court )or a ^tate specified tn Part B of the Pirsf Schedule 
as it existed before the ci'intncncemcnf of the Constitution (Set'enih Amend- 
ment) Act, 1956. 


Ameninent. — This Art'cle has been siibstitu(e<l by the Constitution 
(Seventh Amendment 1 Act, 1056, with the following object — 

■‘An important factor affecting the selection of High Court Judges from the bar 
is the total prohibition contained in article 220 on practice after their retirement from 
die bendi. It is pn^xued to revise the article so as to relax this complete ban and 
permit a retired judge to'.practice in the Suixemc Court and in any High Court other 
than the one in which he was a permanent Judge ” 


221. (1) There altall be paid to the Judges 

Salaries, etc., of Judges. ^ "P***®’ 

ed m the Second Schedole. 

(2) Every Judge shall be entitled to such allowances and to such 
rights in respert of leave of absence and pension ah may from time to 
time be detenuined by or under law made by Parliament an^ until so 
detemuned, to such aUowances and rights as are specified in the Secmid 
S^edoie: 

Provided that nrither the allowances of a Judge nor his rights in 
respect of leeve of absence or pension shall be varied to bis disadvantage 
after hb appointmait. 

222. (1) The President may, after eonral* 
r/vn?%^ tation with the Chief Justice oi In^ transfer 

, a .^ge from one tiSgh Court to atiy otiur tfigh 
Court 

^ (2) li'hcM a Judge has been or it so trantferred, he shall, during the 
period he serves, after the comntencemettt of the Cnn-itiMion (fifteenth 
Amendment) Act, 1963, as a Judge of the otlter High Court, be entitled 
to recidye in addition to hit sedary suck compensatory allowance as may be 
determined by PafUameni by law and until so determined, suck compenstdory 
eUoiatmce as the Presidnit may by order fit . 

AuMH«iuriHAr-The ‘"wiffitn the lerriuiry of IndBs*’ In ct. (1) and d (2) 
mm auSttai iff Abe Constitution (Seventh Amendment) Ad 126$, a. (2) has been 
tahuefted 1/p the PUteeath AateRdmeat Act, IStK), 

Ameaduwd) Ad IflA 


Trensfer jt 
from one 
another. 
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213. WImmi dM «IKce oi Qati Jatticc of a Hicfe Covrt is vacant 
. '***•“ Qwf Justice is, by reason 

oi acung abccace or otherwise, muMe to perform die 
duties of his oflki^ the dudes of the office shaB 
M pmfomied by such one or the other Judges of the Court as die 
President may igtpoint for the purpose. 

•*224. (1) If hy reason of any temporary increase in the business of a 
^ Appdntment of addi- High Court or hy reason of arrears of work there- 
tional and acting Judges, in, it appears to the President that the number of 
the Judges of that Court should be for the time being increased, the 
President may appoint duly qualified persons to he additional Judges of the 
Court for such period not exceeding two vears as he may specify 

u(2) When any Judge of a High Court other than the Chief t notice is 
by reason of absence or for any other reason unable to perform the duties 
of his office' or is appointed to act temporarily as Chief Justice, the President 
may appoint a duly qualified person to act as a Judge of that Court until 
the permanent fuc^ge has resumed his duties 

(3) No person appointed as an additional or acting Judge of a High 
Court shall hold office aflet attaining the age of sixty years 

Amendment. — 1'ln‘s Article has been subsfituteil by the Con'thution 
(Seventh Aniemlment l Act, 1956. for the followinjj reason — 

“The proM-dOji in article for recalling retired judges to function on the bench 
of a High Court for <•’ ort periods has been found to be ndther adequate nor sati-factory 
It IS. ihercfoie proposed to replace the article by a prosMSirai for the appmntment of 
additional judges to clear off arrears and for the appointment of acting nidges in 
temporary vacannes.” 

**[224A. NotwidwtamBng anything in thia Chapter, the Chief 

Appointment of retired Justice of a High Court for any Stale may at 
Jiidges at sittings of any time, with the previoua consent of the Pre* 
High Courts. sident, request any person who has held the 

office of a Judge of that Court or of any other High Court to sit and act 
as a Judge of the High Court for that State, and every such person so 
requested shall, while so sitting and actmg, be entitled to such allow* 
anoM as the President may hy order determine and have aO the juris* 
diction, powers and privileges of, but shall not othenrise be deemed to 
he, a Judge of that High &urt: 

Provided that nothing in this article shall be deemed to require any 
such person as aforesaid to sit and act as a Judge of that High Court 
unless he consents so to do.] 

' 225. Sidiject to the provisions of this Constitution and to the pro* 

Jurisdiction of existing yi^KUis of any law of the appropriate Legisla* 
High Courts. tore made by virtue of powers conferred on that 

Legislature hy this Constitution, the jurisffietkm of, the law adnu* 
nistered in, any qaisting Hi|Ai CVmrt, and the reflective powers of the 
Judges tibereof in relation to adinbrismition of justice in the Court, 
fawduffing uny power to awke rules of Court and to regidate tiw sittings 
of tint Gaurt and of momhers thereof skting ahmo or in Diririon Cmn^ 
shdtt he tile same as fanmoffiately before the conunencement tins 

gi '' W dn C^tutise, (Semoffi Apmutawrt) Act, 1956 

iMMtotl by flu Consdtiittai (Seveoffi AnMndnent) Act, 1966. 


MpDintaunt 
CldMjuitdoe 



4IXi CONSTITWICIK OP JNOtA (AvI. IttL 

^ Pkvyidad tiMt amy rwteietion to whidi Um osoreiso of odfinol 
joradBction by may of iJhe High Coarts with rm^wct to any mattor 
c o a e a r a in g dto revenae <Mr oooocsraiiig any act ordorod or dona in IIm 
eaBaetioa thareof was suhiect immadBatay hdFora tha cosamaneamant 
of this Constitation shaB no longar apply to the osaretsa of sodi Jaris- 
diction. 


^Sohject to the provisiMis of any law*. 

The existing jurisdiction of a High Court, say, under the Letters 
Patent, is subject to appropriate legislation. ‘-•® 

Law administered at the commencement of Constitution. 

According to this Article, a decision of the Privy Council*^ or the 
Federal Cour^' is binding ui>on the High Courts until the Supreme Court 
frames rules to the contrary. 

Mniisdwtion*. 

1. The inherent jurisiliction of the High Court is saved by this 
provision.*^ 

2. The pre-Constitution laws relating to jurisdiction, e.g., the 
Rajasthan High Court OrdiTumce, 1949, are also .sa\ed by this atticle,** 
subject to appropriate legislation.** 

Tower to make roles*. 

1. These words, together with Art. 372 (1), save the Rules made 
by the High Courts which were in existence at the comnicnctnnenl of the 
Constitution.** They have the force of law unless ultra vires the enactments 
under which they were m.ade, — the Government of India Acts, 1915, and 
1935.** Hence, where any Act tmade prior or subse<iuent to the Constitu- 
tion) proa ides for .in appe.d to the High Court hut floes not lay dow'n the 
procedure to be followed for hearing that appeal, the appeal will be heard in 
the manner pro\ided hv tlie rules frametl un«ler s. 108 of the GoviTnrnent of 
India Act. 1915, and when the ap{>eal is heard by a single Judge according 
to such rules, a further apf/eal will lie to the Division Bench fnim the 
decision of the single Judge.®* 

2. A rule making power which exi*>ted at the commencement of the 
Constitution can be exercised after «uch commencement as well.* 

3. The Rules made by the-Higl, Court wouUl, however, cease to have 
effect if the ai»propriate Le^dature made anj law on the subject.*-* 


Arts. 22S Mid 226L 

The pow'er to issue the w rits under Art 226 is not subject to or con- 
trolled by anything in Art, 225.* ^ 

i' 20 . &ib>tnadr 9 ppa v. Kapmdumd, A: 196 & My*. 76 { 84 ). 

21. SUantma v, StiUe of A. P., 1$^ SjC. 396; tloH v. Chief Cmtesvatw, A. 

1999 Mad. 406 . . ^ « 

22 * PeteochoM^ v* Aipaafffiagff, A 1966 Ral. 96 . 

a. /« re. Jtomyatofa, A. 1966 Aadbn 161 flM) P& 

24. FmtoMtowib V. Satymaroymut, A. 1967 Andhea 49. 

1: sc*, loo a. «> 

2 . SatMaymaamM v. /. T* Af^PaBata TrHmmt, A 1967 ADdhm m, 

3 . v. Kapatehaad, A 1906 Mya, 76, „ ^ ^ ^ 

4. State ef Parnfah, A 1962 FtoJ. 70| Va/Mta v. Dt. 

A tB&f PUP. 36L 
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(1) NoCwitlMtandBag anytlmig in nrtide 32, every High Conrt 

. iw 0i H«h o«n. '^t « * * *«!?»?*•» “ 

to lasiM oeitma ‘wriu. jeieiion to vnuch it exerciM iitmaeo^ to 

Msue to any person or nnthonty, mdhiiltiif in 
*lV«'(ifNriate ceMM any Government, within those territories dvectioas, 
®*wrs w writs, inclading writs in nature of habeas corpus, mandamus, 
prohibition, quo warranto mid certiorari, or any of than, for the enforce* 
rnent of any of the rights conferred by Part 111 a^ for any othmr 
purpose. 


*{1A) The power conferred hycltmsc (1) to usuc direction^, orders or 
writs to any (lovernnicnt, authority or person may also be exercised by any 
High Court exercising jurisdiction tn rotation to the terri*')rte\ within whuh 
thb cause of action, wholly or in part, arises for the exercise oj mc'i power, 
Hotmthstanding that the seat of such (jovernment or authority or the resi- 
dence of mch person u not within thoic lerrtoiies, 

(2) The power conferred on a High Court by clause (1) or daase 
(lA)* shall not be in derogation of the power conferred on tlw Siq^reme 
Court by clause (2) of artide 32. 


Cl flX) J'i*. been mseitcii b} tJie Constitution (Iifteenth Amend- 
Hunt) A(t, 1963. 


Object of AmendmenL 

Aj> a Ksult of *’ic .Knv taken b> the Supreme Couit m election ( ommn 
V I'inkala' and . bsequtiit cases," it was location or residence pi the 
rc'-ixmdent which ga\e tciiituiial juniditlion to a High Couit under Art 
22b, the situs ot tht cause of action being imniatcnal for tlns> purpose. This 
o\criuled the \icw taken in a nunibei of High Court decisions that tlic situs 
ot the cause of action was an additional factor which gave jurisdiction. The 
decision ot the bupienic Couit led to the result that onlj' the High Court 
ut Punjab would lia\c junschction to entertain petitions under .^r 226 

against the Lnion of India and tliose otliet bodies which were located in 
Delhi. 

The object of cl. t,lA ) is to rcstoie the view taken b> the High Court* 
and to piuvide that tlic High Court within which the cause ot action arises 
whoU> or in part, would also Ime jutisdiction to entertain a petition under 
Alt 226 against the Lniou of India oi anj othei bocK which were located 
m Delhi. The Amendment Uius sujierstdes the buprcnie Court decisions*-* 
to the contrary. 


Art 226, not retrospective. 

1. The Article has no retrospectne opeiation and cannot be used to 
aftecl transactions past and closed and lights and habiluics \e 'ed before the 
commencement of the Constitution,**-*’ e.g, to interfere w'lih an order of 
dismissal passed by a comiictent autliorit> pnor to the comincncemsnt of 


6 . 

7. 

S 


la 

at 


a. (lA) vma inserted by th* Constitution (Fifteenth Amendment) Act, 1963, 
w.e,f. ^16^. 

The italiosed words were adiM by ibid, 

Rectum Camimstm v. SaJw (1953) hC.R. 1145 UlSZ). 

Stolid V, /. r. CammT, (1954) S.CR. 738{ iE/w/mr Smgh \ Vmm of India. 
A. 1961 S,C. 532. CeUeelor of Ctofovu v. B. 1. Cowtmereud Co., A. 1963 SC. 
1124' (19^) 2 S,CJt. 563 

gas^mnathan v. Madrtu Ektirk Co., A. 1952 Awwi v. CoUeetar, 

A. 1^ Aseun 91 1 Rasktd v. l. T, Comnr. A. 1961 Puin. 74. 

uIT V. Noah, A 1966 SC. « ^ 

gmdit V. of 1962 SA 92; (WK) 1 S.CJt 966. 
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thv Constitution even tbuugii the final order in dqortniHital revision pro* 
cectltQ{;<< dgainst the order of dismissal has been passed alter die commence^ 
inent ol the ConstitutiQa’*' 

2. Kut the ptisition would be otlierwise if the injury is continued from 
day to day or periodically.'® In other words, where, thou£^ the deprivation 
of the right was made bj a pre-C’onstitution order, the deprivation is con- 
tinueii fiiMii (lay-to-tlay, the order becomes void owing to the contravention 
of a fundamental rigdit as soon as the Constitution came into force,'* and 
lehrf is available under Art 32 oi 226 in respect of all uevasiuns of such 
nmtiavcntions as take place after commencement of the Constitution.** 

Gcaieral Priadplea relating to Art,^2SMk 

1 Alt. 226 empowers the High Court to issue the writs, directions 
or orders in the nature ot fiadt'os corpus, mmdamtts, pfohthttiim, quo 
tiwanti and ccitiotan—(a) for the enfortement of any of the rights con- 
tcired b) i’art 111 and (b) tor any other purpoSiS Under the first part, 
a will inav lie issued luider tlie Article onl> after a decision that the aggrieved 
IMitv has a fun<ianu’Hta! right and that it has been infiingevl. Similarly, 
under the "Ctond^iart, if lai) be i^suetl onlv after a finding that the aggnev^ 
jaitv ha^ a legal right vvhali entitle' him lo an) of the afore.s.iul wiits and 
tljat such right lias Iwii infnngevi.**-’' 

2 Wheie there'' has been intnngcinent ot fuinlamental ngdits, an 
jjphuittim undtr Art 226 -'bouid not f»c thrown out MiapI) on die ground 
tluil the proi*er writ ha' not been pravevl tor ‘‘ The petitionei is, in such 
tases, entitled to a “iuitable ordei for the protulion ot hi' / luulatuenlal 
right, o: enforcement of tlie legal duly of the respoiuleiil '■ 

Thus, where the I'etitioner li.is asked foi relief m a vcv wide fonn, 
the Court vould issue the order in the piojei torm.'*’ A High Court is 
as invch bound as the Supreme Court to entorce the 1 undan.cnial Rtglils 
guaranteed b) the Constituliom'V" 

3. An 22o confers (»n all the High Conrts ver) wide jioweis in the 
mallei of issuing writs whi<h ’he) never iHis'essetl before 'i'here arc 
only tuv Imilahons plaid upon the eMrii'e ot these jKiweis by a High 
Court under this Article" to) that the power is to lie excrused "through- 
out tlie territories ui relation to whiih it exercise juriscriction", that i$ to 
sav, 'the writs ).ssued b) the Court cannot rnn be)oiid the teiritones 
subject to its junsdiition, \h) that the person oi authoiitv to whom the 
Hi}^ Court Is empowered to issue the wnls 'must lie vvilhiti those terirto 
lies", and this implies that thev must lie amenable to tlie lurisdiction of the 
Court either bv teitdence or location within those teiritones,*' excciit where 
Ifie lause of at turn arisis, in wltole or in jwrf, within the territorial jurisdic- 
tion of tliat High Court (cl. (lA)j. 

4. Blit tliougli tlie ixiwcis of the Higli Courts undci Art. 226 are 
discretionary and no limits can be jdaced upon tl d discretion, it must be 

12. Promod v. Siait ol 0»m, A. 1962 SC. 12ffi (1229) 

13. Smiwtmp V. Unm ef Mia. A. 1966 SC. £24. 

14 Stale of Otnv V. M^imiopal, (19S2) S.C.R. th 

15. Ca/eif/w Ca$ Ca. v. SMf efW.B. A. im SC. 1044. 

16 Ckhanfu Ltd v Vmm af Mk, (i960) S.CJI. 869: (19SM1) CC, la 

17 Slate af Myeote v, Chmdtastwat, K 1966 SC. K3 (537). 

15 Himmamy. Stott af M. P„ (1964) SC.R. 1122: (1«24) 2 CC. 242 {244)» 
C 3a VnAt tl, ffi. 

19< 'Ptem Tv ffiMi Ayta CamilUlta, (1962) SC.R, S72 (562), 

*W*t from the dNamtiom In DaeM 

21, XpM k, Immm 4W CoMiMM,, (19S4) fibCJt fSI' 
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exercised along recognised lines and not arbitrarily,** and subject to certain 
self-imposed limitations :** Thus,-— 

(i) In the exercise 9! this discreiionarj jurisfliction, the Uigli Courts 
should not act as courts of appeal or revi:>ion to rorrect mere errors of law®^ 
or of fact 

(U) Resort to the jurisdiction under Art. 226 is not intendcil as an 
alternative remedy for relief uhich ina) he obtained hy or other 

motle prescribed !)\» .statute.®’ Where it is to the ag^ric\ed j)erson to 
move another tribunal, or even itself in anotlier jurisdiction for obtaining. 
re<Iress in the manner provided in a Matute, the High Court will not, by 
entertaining a iKMition un<ler Art 226, permit the machineT> created by 
the statute to be by-paftsed.*^^ 

itii) The fligli t\>urt docs not general!) enter uj)ori a detennination 
of questions which <ieniand an elalKiiate e-\a!nin;il»f‘n ux evideiuc to establish 
the right to enforce which the writ is claimed.**'* 

5. The law^ declare^! b) the High Court in a <ase under Art. 236 would 
be binding on all inferior courts as well as trihunab within the State.®*® 

Purpose* for which the power under Art* 226 may be exercised* 

The j.x>vvcr of the High Court to i^->ue the writs under Art 226 can 
l.c ‘M'tri'ed foi a twofold purpose, viz, Uie eniorceintur of /'a) funda- 
mental rights, as well as of (b; non luit<liruental <»r ordinary legal rights,* 

The wonLs *iov any other A the enil of Art 226 make tlic 

jurisdiction of t!}** High Court to issue the wins mure exleubivc than 
that of tf’ i aprenie Court inasmuch as these words aic absent from Art, 

and tnc Suineiiie Court may have iK>wer for 'other purjio^e* only 
if such powc! is conferml bv legislation lArt Ihit Art 226 itself 

confers iqxm tlie Ifigh Court jHiwer to issue the wnt-^ for the enforcement 
<if I'undamcntnl Rights as well as for other purjwsc’r 

'Any other puqiose* means a puiixise for wliich any of the writs could, 
accotding to w*ell established pnnciplcs,*^ issue. 

The result i^ that while under tlie hrst pait, a writ ma) l>e issued 
under the Article only after a decision that the aggrieved }>:irty has a 
fundamrniai right and that it !r,s been infringed, undei the second part. 
It may be issued only after a hndiiig that the aggrieved party has v: legal 
right whkli entitles him to auj of the aforesaid writs and that such right 
has l>cvn infringc<l/ 

‘Anv other purjKibe’, in short, means 'the cnforceii’cnt of am legal 
right*',’ and the iK:rfonnance of ain legal di’tv\ A legal right, of course, 
means any legal! mforceaNe right, and includes contractual rights,* other 
than meiely personal rights. 

It follows that relief under An. 23(> is not available— 

(t) For tlie enforcement of Political rights^ 


18BS. 


22. V. Electiort Ttibunalt (Ji966) I S.CR. (1950) 1 5CJR, 1 
22a, Hhmka v, L T 0„ A 1966 S.C 81 {85). 

23. TJumsineh v. Sapdf of Taxia, A 1964 S.C. 1419 (W2). 

24. Vfetap/Hi v (19M) S,C.R. SK3. 

U: state i M. P. 1964 S.C 1006 (IW/T 

2Sa. JB. /* ilamfneretel <-i», v, tol/ecfw af A. 1962 S,C. 

r t r. O, V, SAfrral 0 «, A 1966 &a M2 iI45). 

2. Stott of Ofis»a V. ModoHg&pal, (1962) S,CR, 28 
% 0ieekm Cmomi, v. Sate rexteta, H9S3) 

Zt Sonmih rroeapaet Co. v* ^ 1»1 && 

CikMio Cm W* V, SMa of Wk. R*, A ^ ^ 

ff.t A fl63 Mad* 94 t C te fc lw n, xi Ta, A 19^ MteL 9i 
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(it) For vindicating mental or sentmenUd 

Relief under Art. 226 caanot be barred by atatutek 

1. Art. 226 not bring one of those pro\i»ons of the Constitution 
uhich may be changed by ordinary legislation, the powers under Art. 226 
cannot be taken away or curtailed by any legislation short of amendment 
ot the Constitution." 

2. It follows that any law which seeks to take away or restrict* the 
jurisdiction of the High Court under Art. 226 must so far be held to be 
void* and that the Hi^r Couit shall be entitled to exercise the poweis under 
Art. 226, free from the letters imposed, threctly or indirectly, e.g., 

{a) bv making an order or decision of an adnumstiative authority 
or inferior tribunal ‘final’, a> in .s 105, Riepresentation of tlie People Act, 
1950;* or s. 28 of the Administration of E\acuee Propert) Act, 1950.*® 

(b) b)' prescribing a notice or other funnalit> to be complied with 
before bringing a proceeding under Art. 226. as in s. 535 of llie Bengal 
Munuipal Act,** 

(c) bj pre\’enting tlic Court from detei mining whether the provisions 
of a statute ha\e been complied with,“ or 

{d) by barring particular relief,* or reliefs other than those proviiled 
by the Act.** 

3. Of course, before pronouncing a law to be void on the ground of 
incousistenc)’ with Art. 22b, an attcmjit should be made to give the statute 
a construction, if possible, as will not afteit the constitutional juri.sdiction 
of tlie Supreme Cuuit oi High Court accoriiing to ‘the well-known principle 
of construction that if a pruMstoii in a statute is capMe of two mterpreta- 
tiOHS then that interpretation should be adopted whiih will make the provi- 
sion valid rather tlian the one which will make U invalid.”* 

4. But there is no abridgement of tlie relief conferieil b> Ait. 226 if, 
as an incidental result of some legislation which tlic Legislature is othcncice 
coni]>etent to make, die .area o\er which the jurisdiction under Art. 226 could 
oUierwise be exercised is curtailed.** 

Power* not limited to Prerogative Writ*. 

. 1. The pow'ers of the High Court under Art. 226, like Uiuse of the 
Supreme Court under Art. 32 (see p. 223, ante), are not amfinetl to the 
‘prerogatice writs' and the High Court, in issuing directions, onlers and 
writs under Art. 226 can traicl bej'ond the contents of the writs which are 
normally issued as writs of habeas corpus, mandamus, prohibition, quo 
warranto and certiorari.^'^ 

2 . Art. 226 .epeaks not of the English writs but of writs ‘in the natuie 
of those writs'; consequently, there is no reason why the High Oiurls in 
India should feel oppressed by the proceilural technicalities of the English 
writs,** Thus, the Court “can make an order or issue a writ in the nature 
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D, C. Vidydia Assoen. v. State of U. P.. A. 1062 AQ. 187 <191). 

Kerala Bdueathn BtU. iaps, A. 1968 &.C. 966, (1969) S.CR 996 (JOT'S) I 
Prem Safin v. Standwrd m Co^ (1964) 5 S.C.R. 1090 (im). 

Rajkmdma v. Sinod, (1964) S.CJt. 913; A 1964 S.C. 202; DmUskanim v, 
Xatldtraj, (1965) 1 SXXR. a67( Samram Sinek v. JSteetion (1966) 

2 &.CB. 1 (1) ' 

tltlsta^Um V. Jaftan Brfitm, A. 1966 S.C. 199. 

Mehm v. Musdeiprdity of Bath, K. 1964 Cal 131. 

IdaPaB v. State af Bombdy, A. W S.C 621 (SSS): (1967) &CXR. 721. 
Wlarat Kata Bhandor v. Ommantaon A, 19M S.C. (SSS), 

Sajlfan^h V. State af ttarasthan, A. 1966 S£. 846 (862). 
pfitii V, df Maim. A. ms §^ 1731 (2738). 
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of certiorari in all appropriate cases and in appropriate maimer, so long as 
we ke^ to the broad and fundamental principles that regulate tlie exercise 
of jurisdiction in tlic matter of granting such writs in English 

3, The Court can also mould the reliefs to meet the peculiar and com- 
plicated requirements of this cuuntrv.**. An> technical construction of 
this power v^ould defeat the i>ur[K)he of the Article itself. 

4. For the same reason — 

(a) Under Art. 226, the High Court has the power to set a^^ide an ultra 
rnres executive order, whether or not the v\iit of certiorari is attracted to 
it.® The same principle has been applietl to prohibition.^® 

(b) The Court, under Art. 236, has also the power to give 'Conse- 
quential relief, such as ordering rqMyment of money realised without the 
aulhonty of law or under an invalid law.*** 

(c) In prosier cases, declaratory relief may he granle<l in a petition 
under Art. 226, e.g.. declaring some act of a statutor) Uidy to be ultra vires 
and the like,**® c\cn though such relief w^as not a\ailable in proceesling for 
a prerogative WTit under English Inw 

Groiinda upon which only an application ahouM not be refusedL 

1. Though it is desinil)le that the prayers in an application under 
Art. 226 should be as specific and definite as they can [>c, the Court is not 
p<.>werless to afford necessary* relief in proper ca<^es. Merely because in 
the cause title Art. 226 has not been sjjecihi-dly mentioned «ind the proper 
writ or dire ti n has not been jmiyed for,"* an application which is in 
<iul)stanre under Art. 226 cannot l>e thrown ont.*** 7'hc Court should 
mould the rerned} according to the circumstances of the case. Thus, 
certiorari may be issucsl where only prohibitiiMi was sought for.*^ 

2. It IS i>pni to the a[>plicant to ask for •“Ome specific reliefs and 
’such (UhiM- relief as the Court mav deem fit and proiH^r’ Under such 
residuarv piaver, the Court ma\ grant applicant the proper r^'ef which he 
slu>uld get in view of i hanged circuinstances. eson though tlu.l relief may 
be allogelheT diflVrenl from the sjie^dfic reliefs aske*l for.* 

Genwal Grounds for refusing relief under Art 226. 

(i) The exendse of the oowers foi Either puq)oses' ne, puq>oscs 
otlier than the entorcemt'nt of fumlaincntal rights)* is discretionarv.V 

Hence, in such cases, the apphc«ition nucs be refiise<l b\ the Court 
iiI)on a consideration of certain circumstances as di^^entiiling the applicant 
to relief e\en though he maN have a legal right which has l^een infringed, 
eg — 

(rt) That there is an altenulive rane<lv,*C 


Duatka V. /. T O A. 1966 SC B1 (S5) 

Cdcutta Discount Co. v / 7 O, A 1%1 SC 37*? (3S0^. 

State ot A/, >. v BhmM. A. 1964 SC iai6 

B B. L. ^ T, Merchmtsl^ Assam, v. State #»/ Bombay. A. 1962 SC 466 
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vSSSS^^ SS^d) S.CR. 623 («»); A. 1969 422. 
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(ft) That the comltict of the a|>plicant U stich Oiat he does not deswre 
the discretionary remedy, eg, that he is guilty of laches (or unreasonatde 
delajf^) or acquiescence." 

(f) That the applicant has misrepresenteil or supiiressed material facts 
in his affidav'it*-'' (see 

{d) That disputed facts have to be inve‘>tigatcd in order to give relief 
to the Petitioner (see below). 

(e) That the petition is^ premature.® 

(/) That the writ would l>e futile* or ineffective,’* or of a mere aca- 
denve interest.” But not if the impugned order or notification subsists by 
virtue of legislation,”a or. where renewal of a yearly licence is almost 
aut<Mnatic.”b 

(^1 That the Petitioner had applied in ^e^ision before the High 
Court under Art 115, C. P Code and failed “ 

(A) Where during pendency of the proceeding under Art. 226, the 
authority against who.se order the Petitioner brought the appheathm, offers 
to the Petitioner all the relief which the Court could have given to the 
Petitioner, the Court mav <hsmiss the api>Ucation without costs with a note 
that no other order on flic application is called for in view of the action of 
the authority subse<{uent to the filing of the application.’® 

(i) WTiere the order of the Court cannot be cartic<l out witliout pre- 
judicing the ngfits of others 


Whether disputed facts can be investigated in a proceeding under 
Art 228. 


( A) Where Ftttidanteufal right f are not afferfed 

One of the gtounds against the exercise of the discretion, in such 
case®, would be that the riglit claimed bv the Petitioner is not i-apiblc of 
being established in the ^unimar)’ procee*ling uniler Art 226 bw.iuse it 
requires a detailed exaniin.afion of the evidence as mas be had in a suit’* 
'Hie object of Art 226 is the enforcement and not the establishment of <i 
right.’® A petition under Art. 226 cannot be converte^l into a suit. 


4. Umon of India v. Vemta. A 1957 SC 9SZ (884)- (1958) SCH 499 

5. PaiMdal v. Umon of India A. 1957 SC 497 (412) • (1957) S.C.R ?33. 

6 S It Motor Transport v MotiUd, (19W) It LI, J 595 (Bom.). 

7. C/, Indiam Sttgar Refineries v. Union of India. (1968) S.C. (W.P. 183/66. d 
12-3,48]. 

8. Smat v Sudama, A. 1966 AIL 536 (S42) 

9. Raspihan v. State of Orissa. A 1969 5LC. 1081 (1088). 

10. Guruswami v Stale of Mysore A 1964 SC 592; Natid Kishore v State of 
Ratastkan. A 1965 S.C 1992 (JflW) 

11. State of Madras v Perk^ami, (1961) S,C. 1C, A 444/60, d 6-11-61] (But 
even in sodt cases, thoM^ the Petitioner cannot get any relief, the Supreme 
Com has given its decisKm on the questions <d lav involved whete the State 
has cniressed Ks anxiety to have a ctedsion of the Court as to the correct 
kfffl portion (cL State of Csuffot v. Mehbabkim, (1968) S.C (Cr.A 167/6S, 

11«. suae of Modrai, (19»> fUC. (C.A 860/6Sv d. 18-246), 

llh SSe]»f«fv,»«eejI>rf«,A.l988SC.^^ ^ 

Vnkm M India y Gk«m A iaw .8.C vm Watta»a v, Stm df mktp, A, 

as 


S; 

lA 



Aft.lil.3 SHORtJBJR OON$»riWTK)N OF INPlA 


409 


Iff general, therefore, a disputed question of fact is not investigated 
in a proceeding under Art. 226,^® e.g. — 

(a) the merits of rival cLiims to propeity 

(b) whether a person is a ‘foreigner’ within the meaning of the 
Foreigners Act, 1946;'® 

(c) whether a Government Se^iwanl has been given an opportunity to 
show cause as required by Art. 311 ^21/" except where a cubsiantial ques- 
tion of interpretation of that Article is involved;^' 

(d) claims arising out of breach of contract or tort.’® 

fe) whether the IVlitiotier wa** a casivil lalKnirer or not'® 

(B) Where a Fundamental Rhjhi been infringed 

As has l>ec»n staled tMrlior un<Ier Art 32, the Supreme Couit ha«- 
held*® that where the breach of a fundatrental right has been frima facie 
established, the Court vouM not be justified tr> reject the iKJtilion on the 
simple ground that it involses a dUerminalion of di'^ptitcd questions of 
fact, because it is the dul\ of the {^'ijjrcnie Court to enforce fimdimental 
rights. 

There is no reason whv the alx*\e piincipV should not be a[>plicable 
to a petition under Art 226, vhere it ha- bc»'n brought ♦‘or the erforce- 
mciii oi a fundamental right for the dittc of the High Court to protect 
the fundamental rights cannot, in an\ ww, be less than that of the Supreme 
Court. 


Delay, at barring relief. 

1. Tl 'jgh there is no sj>e<‘ifir period of limitation, the Iligh Court 
may refuse to exercise this extr.ioidinarv |H)\\er whcie the Petitioner is 
guilty of laches or undue delaj, ff»r v hich there is no satisfactory 
explanation 


\\^icre — 


2 There is a consensus of opinion that tlie nmrsuit of m erfra-legal 
remedv', such as a departmental TqircMuitation or conespon lence®^ in the 
nature of an appeal ft>r ineicy, is no ground for condoning dcln But 

where a depirtmental renied\ soch n!> appeal provided b\ an 

application un<ler Arf. 22o would not be entertained unless and until the 
applicant exhausts the statulni\ ^emed^. Tn <urh a case, the depaitmental 
reme<ly shouhl be consideted as a legal remedy.®*-’ 

3, IVlav, however, is not an absolute bar- 

fa^ Where the clehv is explained,® eg, where the applicant is a 
siKial oiganisalh*.* like a club wdiich does not riytlinaiilv seek litij^tion, 
anil thus did not promptlv ohiect to an illegal lix,'* or where the [K*litioner 


17, 

18. 

19. 

20 . 
it 
22 . 

23. 

24. 


25. 

1 . 

I 


Uman «i India v. Varma, A 1*>57 *>0. 8R2 

Barmak CoMstruction Co v State of Ornsa, A. ]9fr- S.C. 1320 uJ2t). 

Patmr V. Workmen, A. 1968 SC 17 (WV ^ ^ ^ 

Xoekuttni V Stale of Madias, A. 1^9 S.C. 725' ,19691 Supp (2) S«,.R. 316. 
KM Ckand v. State of Rtdtnthm. A. 1967 S.C. 1074 i.im'i. 

Chandra Bhushan v. Py. Ptrector, (VS&) 2 SC,R 2^ (?S7^). 
Ko/alakshniakdi v. State of Mysore, A. 1967 S.C 998 (^). --i. • » 

Cvidfdnatar M. T. Society v. Stale of Bombay, A. 1^ Bom 202: Sikn Br^ 
▼TSfoftr V Punfedt, A. 1967 Punj. 220a Devre v. Home Maasier, A. 1967 

1*^“ i‘ir Co. V. State of Pun^. A. .gg* 
pkodBkmd V, Nagfm Vrdversdy, h. 21S. 

SuBe of XediBtIum a. 19M SC. 

Camo^m Ckb v. O. C, Tate O/Bcer, A. 1962 M«d. 814, 
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was pursuing a legjil raiicrly ;•* or where he had promptly pretested to the 
proper authorities and the latter <Iid not reply.* 

(fc) Where a fundamental right has been infringed.® 

(c) In a petition for prohibition^ \ihere lack of jurisdiction is patent^ 

4. In a petition for certiorari where the order complained of is 
matiifcsfly errc)net)us or without jurisdiction, the Court would be loath to 
reject the i>etition simple on the gnnmd of {lela> * Unless owing to klche^ 
inconwsistent legal or equitable consulerations ha\e arisen which cannot be 
ignoretl. eg , where the other i)artv has been inducetl to alter his situation,®-** 
the Court cannot be pretluuetl from rectifying a grave injustice simply 
because the Petitioner <lid not move in the matter earlier.®-*® 


5. A Court of apj>eal would not entertain an objection on the ground 
of dela}' unless it ua^ raiso<l in the proceeding under Art 226,** '>o as to 
affonl an opp<.>rtiinity to the applicant to ^how that there were suiHicient 
reasons whv he couM not come earlier** 

6 As regards the lap>e of time that would be considered as cunstitut 
ing dela\, the proiKT Mew seems to be that no hard and fast inle can be 
laid down in the matter and each ca-'C shoiikl he decided according to its 
circumstance*', without adhering to an\ fixed ^renod, long or short 
In otfier words, there ^ia\ be inexcusable defav e\en where the .qiplioa- 
tion is filed within 4^ dais of the order cornplaine<l of** ('‘hi the other 
hand the C<nirt max interfere m appropriate <ases even where the 'ppHca 
tioii is file<l hexond the period prescrilicd for texriion or aj>iKMl 

But the C<^urt niiv tak<' cogmsmee of the period of limitation xxhere, 
if the Petitioner had brought a suit for the ‘ame relief, it would have been 
barred hv limitation 

7. Where the High Court, after con^idenng the relevant facts, 
comes to the conrlu'^ion thatrthe tltla\ n»ade hv a paitx in a gixen case is 
not fatal, the Supreme Court in appeal wouM l>e leluctant tr) interfere 
with that decision.** 


Acquiescetice. 

I Relief under Art 32 or 226 has also been lefuscd on the gfound 
of acgaiescence 

(i) In general, a jierson xxho submits to the jurisdiction of an inferior 
tribunal and takes i)art m the procee<hngs without obiertion on the <»round 
that the tribunal has no jurisdiction, cannot, after having failed in these 
proceedings turn n>und and q icstiun the juris<tirtion uf that tribunal in 
a petition under Art 226 Tints. 


4. Gandkinaiar T S v State of Bombay, A. Bom 208 

5 Gefieral Manager v A lft59 Mad 88 

6 SuUmatt v t/aranaTayan, A. 1955 163 Caftai v State of M. P. 

\ 1960 MP 299 Sulman v Cu^todum. A 19S*i NfB J73 

7 Srttavaf v S D O. A 1962 All 590 ($03 r 

8. Damodar v Stcianofayan^ A 1955 Assam l<>3 (i70), 

9-12. Mom Mills v. MeAer, A, 1967 S.C. 1450 

13 Nando v. Board of Tm^ees, A 1967 Cal 578 (531). 

14 Narayam v State of Bihar, (1964) SkC. (C.A. lAO/M, d. 22-9MM1, 

14a. Kidipada v S. 0. O., K 1969 Cat 164 (1461. 

15. Bhushm v. t>y. Dhretar, (1967^) 2 S.CR 286 (287-4): Vnian of 
Kha, Karanfmta CoOkfy. A 1969 S.C. 126 (8 mmdia). 

16. State of M.P.v Bkmiai. (1964) 6 SC.R. 261 (27M): cf. Steto of Kerdta v. 

AkmMm indtatrkM. (1966) 16 ST.C 689 (&C.). 

17 TiM Ckand v.lSiwM. <1969} 1 BCC llO. 

18. TrijpeitM V. Xammatioroik, (£964) S.C ICA 265/831 dt 8^1- 

Sk ' $f. S> X. T. C. V. B. X, M. Strvke, A. 1990 SjC 329 (339). 
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Where the Petitioners' income*tax casies were transterred from one Income-tax 
officer to another and they acquiesced m the jurisdiction of the oflicer before whom 
they were transferred until ahsesMnenU were made by him and thereafter challenged 
the validity of the law under which the transfer ^as made, in the light of a. deosion of 
the Supreme Court on the constitutionahty of an analogous provision, the Petition under 
Art, 32 was refused on the ground that the acquiescenc*e of the Petitioners disentitled 
them to rehcf.5^» 


(«) As legaiils the coiistilulioiwlit) of statutes even, the view lias 
been taken that though an uncoubtitulioiul statute cannot 1^ validated by 
ebtopi>cl or dCquicbcence, a pcrMin ulio ha'> received a beneht under a statute 
l^ not entitled to challenge its constiiulional valulitv/' 

(m) Ah to the ctfcc't of aciuiescence ui puxeetJingr> of Piohibition or 
i erhoran on the ground of want of junviiction, :)te under those writs, 
post 

II. 'Phe pxiiKiple underKing the doctnne of ac quie'^cciicc is that the 
omisMon on the part ot the I'etilioner to assert his right, has caused prejudice 
to the adverse party 

III. In anoliiei group of rase*^ it ha*' been lield that where a funda- 
mental right has been inliingcd, accjuic^cencc, bv itself, may not be a 
giouiii lor leiu^iiig iciicl, eg, loi challenging an un».on'»titutioiial tax 
which infringes Anule IV (Ij (g)/* or a law winch intnnges Art. 30 

The ptinoiplt l^ Thoie can Ik. no lo-^s ol funtlainenlal rights merely 
on die gior 1 of nun exeici'‘e of it 

Suppression and misstatement of facts. 

1 An application under Ait 22t> would be rctused ^ wiUiout a hearing 
on tlie ineiits or a lule nisi discharged, if it appeal'- that tlic applicant has 
made a dctiherait concealment ui nnsstaieinent ot material facts, with a 
view to nudead the Court 


2 liefoic coming to thiv conclusion, however, a carefu. examination 
wnll be made of the lads as th<} arc and aN lljev have been made m the 
applicanl’s aitidavit, and everything will he heard that can i>e luged to 
inHuence the view ot the Couit wncii it rcacU the atmlavil and knows the 
Hue facts But if the lesult k i this cxainuuliuii and hearing is lo leave 
no doubt that the C\nut has been deceivetl, then it will refuse to hear anj- 
tlnng further fiom the appluant in a pioceeding winch has |>ecn set in 
motion by means ot a nusleading affidavit,** 

3. VVheie theie is no ccuKcahneiil oi lads but a mere vviung interpreta- 
tion of some dcKuiiient, the aiipluation, c umoi l^e lelused on that ground 
alone.* 

(Aj 1. The remedy under \tt 22t> l>eing, in g« leral, di^crcUomr\\^ 
the High Court ipay refuse to giant it where there exists an alternative 


21. ^uin Sukh V State ol V. P, (1953) SC.R. 1184 

21a. Af. P. r, t. V. B. P. M Serrne, A 19159 SC 329 (3SS). 

22. AmalgitmaUd v. Janpada SaPba, A. 1%1 S,C 964 (966). 

23 Ketida Bducatton Biil, $h re, A. 1958 S.C, 956 (PSJ), 

24. 2fk4r V. Madhya Pradesh, A, 1961 ag, 16; Ibrahim v. High Comm,, A 1961 
Nat 38 (43): Bttkki v. /. T. Offieer, A. 1961 Simla 1, Asiatic Engineermg v, 
A^ra ifam; A. 1961 All 746 Ib.; Rolan v. Adhof, (1951) 65 C.W.N, 308 

i%n4\ 

25, Matapfit v, C, Jf, 7*. Baotd, (1956) I M.LJ. 324. 

t v'. im^c. ^ («><); V. Jbh. a. 1959 

SiC m um i uw> «3- 
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rttukedVj,*-’* equally efficient and adequate/-’ unless there arc good grounds 
there/or.* 

2. Whether the ahernati\e remedy is equally efficacious or adequate is 
a quesStioj ‘1 of fact to be ilecided in each case, the onus being on the appli- 
i.aiu lu ^lK)w that il is not adequate." 

3. W'licie the IVlit inner nmy get o^cquo/e relief by an ordinaiy 
action at lau, j.c,, a civil" ** or a criminal proceeding, relief under Art. 226 
may he refused. Thus, 

(a) An application under Art, 226 will not be entertained for the 
pur|>ose of enforcement of a contract*'* or for a declaration that it is 
\uid;** or li>r relief for torts** or infringement of a cop> right/* or for 
reiuud or repayment of inone} realist'll b} Go\ eminent, where there arc 
defences on whidi a suit brought fur the same piiri)ose could be defeated;* or 
where refund is the sole relief claimed in Uie petition under Art. 226, 
alle^ng tliat the imalidii> of the assessment lias been held in another pro- 
ceeding:'" or for ti relief amounting lu a deiularation of the rctitioncr^s title*” 

(/') A writ under Art. 226 has, accordingly, been refused where tlie 
retitioner could get adequate renieth — 

(i; under s>. 386-7/^ or s. 4311*® of the Cr. 1\ C. ; or 
(fa) umler s. 14 q| the Arbitration Act.*** 

4. Where there is an adecpiate statutorv renuHly, e.g. - 

tfk I>) raising a <iispule under tlie Industrial Ihspntes Act.'^ 

(afji B) appeal uiuler the Income-tax AlI;** particularh, when the 
questions urged in the Petition could be decided by the appellate authority 
and yet the Petitioner gives no explanation for noi resorting to that 
reniefly.** 

5. Whete tJie l^etitioner Au.$ already instituted a suit*'* or other pro- 
ceeiUng under the ordinary law%-** no afiplication umler Art. 226 ^^ilI 
ordinarily be entertained on* the same questions, at Ica^t so long as those 
pnx'ee<rmg> are not di«*i)osed of. 

But even in such ca^cs, the C!ourt hiis jurisdiefion to giant relief under 
Art. 226 in pru|>er cases, e.g., where ihc tax uni>osed is without the nulhoritv 
of law.** 


3. Alnaham v. /, T, O., A. 1961 S.C. 609. 

4 Vetusu^ami v. Raja, A. 1959 S.C. 423. 

5. Rashid Ahmed v. MunicipcU Board, (1950) S.C.R. 565 (572), 

6. Rashid V. /. r. I. Commission, A 1954 S.C 207 {210) \ (1%4) S.CR. 73& 

7. Sohan Lai v. Union of India, A. 1957 S.C 529: (1967) S.CJR. m. 

8. State of M P. v. Bhmial, A 1964 S.C. 1006 {JOIl) ; Union of India v. Verma, 

(1958) S.CR. 499 i507), 

9. Su&tumat v. State of Af. P,, A 1966 S.C 1740 {J742) \ Thansingh v. SupdL of 


Taxes, A 1964 S.C. 1419 {1423), 

Burmah Construciion Co,, v. State of Onssa, A *1962 S.C. 1320 (1323), I But 
the Court may interfere Where an order of the Government based on a contmet, 
violates a constitutional proviaon (Nanif v. State of Assam, (1959) 2 S.C,C 
782 (785^)1. 

B, B, Light Ry, v. State of Bihar, A, 1951 Pat. 231 1 Indian Tobaceo Corp, v. 
Stale of ikadfds, A. 19M Mad 5^. 

Sohmt Lai v. Union of India, A 1957 S C 529 
K. Publishing Home v. Govt of T, C.. A. 1962 T.C. 38, 

Ram Singh v. State, A 1962 Pepm 136. * 

Ganapathi v. Naraymamom, A l9Bf Mad 405. 

GovM V. State, A 1957 Ad 737 ^ _ 

ftiiianr V. Eagle RpUing MBs, A 1964 dC 1260 (1263 ) : (1964) U CLX 106, 
Abraham v. I. T, OU A. 1961 SC. 609. 

Gtia DaiH v. C /. T„ (1989) SC. ICA. 1619/66, d. 31^7^], 

Apt V. Sarbamangala, A 1S64 Pat 4% 

Rathid V. 7. r. /. Commit A 1964 &a 207: (1H4) m 
Khmai M$mh»pemy v. Kmmt Kimm, A 1956 AC 1821 (tiUh 
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ilftilij 

6. Where an alternative reniedy was available, the Petidoner cannot 
allow that to be tinic*barrecl and tHen apply under Ail, 226 and urge that he 
has no other remedy,^® unless there are exceptional circumstances to explain 
liow the alternative remedy became tune-barred^* 

(13j 1, Bui the existence of an alternative remedy is not absolute 
bar to the relief under An. 220. It i.s a circumstance whkh the Court 
has to take into conbideration, in exercising itb discretionary ^lower under 
Art, 226.^'*-^ It does not take away the juris<liction of the Court to grant 
relief under Art. 226.* 

2. It follows that if any High Couit makes a lule to die etfeci that 
“wo apjplicatioii under this Chapter shall be niaintainablc if a<lequatc relief 
is obtainable by the appliaint by any other process of lavs/' such rule must 
be struck down as thtra viw, betause it seeks to take away the power 
conferred by Art. 220.* 

3. The exi>tcncc of an adetjuate allci native rcincily, whether siatutorj’** 
(e.g., an administrative appeal**® or rev’ision^) or otlierwisc,® is no bar to 
lelief umler Art. 220 — 

(a) Where a fundamental right has b<en infringed.'*-'’ e.g., — 

\\ here a sales-lax has l>een imposed under a law which contravenes 
Ad. 280/' or the ultra viro being coiercd by the exemp- 

tions granted by the law itself, because the illegal uxaticm imi>osed on 
sales violates Ait, 1*^ (1; 

{Jy) Where some manihtorv provision of the Constitution has been 
violated, such as Art. 265, 'a 31H or 320.*" 

(c) Where the Act which provides the alternative rAnedy is itself 
unconstitutional or ultra 

{(1) W’hcie tile statutoi) rule under winch the order lias been made 
is itselt ultra vires tlie statute uinlcr which tlie ordei has i made.^** 

{C) Wheie the authoniy against whom coii 2 i»laint is made has violated 
the rules of natural justice.*,** 

(f) WIktc lliere is s(nue ueicct going to the jurisdii txon of the 


Viswamitra Press \\ 'MhorUy, A. 1955 All. 70C; Framodc v, A D. M., A. 195/ 
Cat 164. 

B, T. Depot V. Commr. oj Comnietcutl Tax, A. 1958 Cal 246, 

Addl Collect or of Customs v. Shantdal, A. 1966 SC, 197 {202)- 
Baburam v ZtOa Porishad, A 1969 S.C. 556 {5SS\, 

iUnum of India v. Verma, S.C,R. 499 [503^4 x ; Vclusuamt V. Ra)a, A 19^ 

S,C. 422 (429) i Venkaieswaiam v. Ramchand, A. 1961 S,C. 1506 (IS09); 
Khuiai Municipalitv v. Kamal Kumar, A. 1965 S.C, 1421 (1324) • 

Cyan Chand v. R, t, 4^ E. Officer. A. 1966 All. 57 62) F.B. 

B. I Co. V. State of Bihar, (1955) 2 S,CR. 6(0 {620. 627). Hmmaildl v. 
State of M. P. (1954) S.CR. 1122 (1126). 

Zita Par0had v. K. S. MSls. A. 1968 S.C. 98 (100). 

Ceilectar of Customs y. Bava, A. ^3 (i5). 

State of Bombay v. VnUed Motors. (1963) S.C.R. 1069. 

State of Raiasthan v. Karamcha^, A. 19^ S.C 913 (916). 

Kailash Nath v. State of V. P., A. 1957 S.C 790. 


V. UiMcw of India, K 1956 Cal, 662 (688). ^ 

Vkektrm V. State of Maiasthanp A. 1954 Raj. 12. 
s T^ v. State of (19S5) 2 aCR m 
VeaiudeemmiBm v. XamcMandp A 1^1 S*C 1506 (1$09). 
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authority to make th« impugned order/* or the autlionty unpobes an tUtm vires 
condition/* 

(g) Where the re:>toration of property should be made in older to 
reotii)' the Couits own mistake, lumeh, Uiat where, in a lontenipt pro- 
lecdingb, the Higli Couil atUsked propeity not liable to be legally attached 
and uuiile it o\er to the Go\ eminent who had no title to letam it, an 
appluation uiivlci Art 22o cannot be defeated on the ground that the icmcdy 
\va& axailablc by suit ** 

(h) Where the altciiutixe rcinedi !*• iiicftcctue or entails buch delay 
that the applicant would be iiiet>aiably prejudiied,’ oi bubjested to 
lengths priKeedings and unncte*>sai \ harabsinenl or the reineily might 
prose valueless** 

ti) Where a Urge mitubei ot persons aie insolsed and the question 
t** of general impoiUnce, .ind relegating tlie paities to a >uit ssould caube 
hardship'® oi seitous delay,*" cy, ssheie the salidity of a tax or otlier 
imposition IS in question ■* 

(/t If tlie hw sshith provides the altern.itiv e remedy is ultra vires 
for senitravention ot a mandatory piuvisiuu of the Constitution,** eg. 
Art 280,*’ or, tor want of legislative eompetenee, it tamiot I e fatd (hat there 
Is an alteinalise remedy jnd, the’iefore, the plea taimot lie entei tamed 

4 The possibility ot having the tollowmg lemedics have not been 
consideied as ‘alternative remedies toi ictusmg lehet uikUt \ri 226, on 
the ground that these arc not altcinalisc spetilic legal remedies, but dis 
cieiumaiy lemedies wliish ate granted in extiaoidinats iiKumslances ,** eg, 
appeal by special least un<lei *krt lAs'** 

5 Ihe existence ol an alteinative remeds is no ground toi refusing 
prohibition or cerltorari where — 

(a) Uie abscise or exsess'ot junsdation is patent and the api>licatiun 
I- made by the party aggrieved,* or 

tliere is an error apparent on the late of the rctouK,* -* tn 

(c) there has been a violation ol the rules of natuial justice - , 

(d) where there lias been a contiavention ol fundamental rights* 


12 S T O V Hktv Raton, A 19tj6 SC 112, Laktitta Discount Co v I T 0, 
A I9bl SC 372 

13. Collector o} Customs v Baia A 1968 SC 13 (15' (1968) 1 SLJ 658. 

H. Peterson v Forbes, A 19b3 S* €92 (697 b) 

15 Cobgrdhan v Colkctor, A 1956 All 271 (liability to be arrested), Unm v 
Vruon ot India A. 1966 Ker % 

16, Purskottam v S/ote of U. P, 1959 All 26 [where unless the order of removal 
was unmediatel) quashed, the Petitioner would be debarred from lontesting 
at the neat election which was to take place shortly) 

17. Cakutta Discount Co, v / T.O. A, 1961 SC. 372 (380). 

16 Rakkaldets v Chose, A 1962 Cal 171, Rojeman v dtnte of C P, A 1964 
AIL 608, 

19 Amor Dm v Coot, of PefAu, A. 1964 Pepw 88. 

20 Buddhu V Mmsttpal Board, A. 1962 All. ^ (FB ){ 

21. Ram Adkar v Dt Bd, A 19% All IM, Kondtm v State o[ HydertdM, A. 
19% Hyd 1 (FB,1, BonmsiM v State of Raiastkan, A. 1^ Raj. 180 

22. J9leii««r Jmmomay v State of Bthor. (1956) 2 S.CK. 608 (626). 
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6. Similarly, nolwithwStanding the existence of an aliemalive remedy, 
the Court wouW issue Quo Warranto where the alleged intrusion is 
patent.* 

(C) Where, notwithstanding the existence of an allernatixe remedy, 
the High Court exercises its discretion to grant relief, the Supreme Court, 
on appeal, would not nt>rinany interfere with the exercise of that discretion.* 

Rule of exhauatiou of slatotory remedy. 

1. Wlien a right or liability is crcate<1 by a statute which it ‘-elf pres- 

cribes the remedy or proceflure f4)r enforcing the right or liability, resort 
niust be h*ad to that pariic\ilar slatutor\ reniedy before seeking the discre- 
tionary reined} uiuler Art. 226.^ ^ 'fhe High Couil may, in the exercise 
of its discretion, decline to interfere all the slatutor\ remedies are 

exhaustcnl,** particiilarh wlum the rleri^ion of the question of jurisdiction 
dei>en<ls upon the apj^reciation of evidence.*^/' or on Kli-Hputed 

Thu*', a writ under Art. 226 lia*? been refu'^ed — 

Where the I‘etitioncr has the reme<lios of rcpi>e?il and revision under 
the Income Tax’*-'** ar Sales Tax* Ati to challenge the amount of asse^s- 
ment: or under the Cu'^toms Act to challenge an onler of confi'-cation or 
other penalty.'* 

2. riii- rtilc applitNl even where that <lntutur}' remedy is a reference 
to the High Court itself, on a question of law.’ 

d. But this rule of exhaustion of siatutorv remedies before a writ will 
be granted • a rule of policy, coti\eniencc and di.scretion rather than a 
rule of law and the Ci>urt may, in excepti<mal cai^es, issue a discre- 
lionan writ, such as ceniorari, nutwithslandmg the fact lliat the statu- 
torv remedies Iiave not been exhauste^l®,'* The rule does not bar the 
juriscHction of the Court under Art. 226.'^^*'® 

4. W’hal tln^so exceprK>nal rircrintstanccs aie cannot be exhau^^tively 
enumerate<r® because the matter is {)re-enunently one for tlie lisoretion of 
the Court i^su^Ilg tlie WTit,'*’ wliicli is to be exercised according to the facts 
of each ca-^e. Xeverthcless, the ft»Uowing may be mentioned .unongst 
instance*^ wliere the Court inav p»*ant relief even Ihougli the •statutory 
remedie^ ha\e not been exhausted — 

til there was a c^wnpleto lack of iurisdiction in the officer 

or authority to take the action impugncild*-’*' eg, where the proceedings have 
l)ecu taken under a law whicli is utfra or upon an erronixms iiUer- 


5. Vttikati V 5?/ V of M P.. A. Vac. 9, 

6. First L T, 0. v. Shmi Bros. (1965^ SC lO.A. 97/65. d. 15-12-651. 

7. Ahraham v. 7. T 0., A. 1%1 SC. 609* nm) 2 S.C .R, 765 

8. Tkandnfih v. Bupdt of Taxes, A. 1964 SC 1419 {1423); Velusumni \. Rata, A. 
1959 S.C. 422 {429). 

9. State at V. P. v. Nook, (1958> SCR. 595 <605 7) 

10. B, /. 5. N, Oo. V. JasHt. (1965) 1 S.C A. 424 (429) ‘ A. 1964 S.C. 1451 (1453). 

11. JPA^ressr Newspapers v. Workers, A. 1963 S.C. 569 (574). 

12. S. r. 0. V. Skip Rutan, A. 1966 S.C. 142 (745); Standard MiUs v Romalingam, 


(1964) SC. fCA. 24/64]. 

13. Colkctor of Monghyr v, Keskai*. A, 1962 S.C^ 1694 (1703). 

14. Venkateswaran v, Ramckrmd, A 1961 S C. 1506 (250910) : (1962) 1 S.CR. 753. 

15. Abtakam v. /. T O.. A. 1961 S.C. 609: (1961) 2 S.C.R. 765. 

1& Vmon of India v. Vmma^ (19^) SCR. 499 (503^). 

ir BhoM Sugar tndusines v. IMe, (1963) 14 SXC 410 (S.C.). 

18* S. T/O. V. SWp A. 1966 S.C. 1*^ ^ . 

1ft a Carl m ir. State af Bihar. A. 

20, tUdttactpf af Customs % Baoa, k, ISM S.C 13 (15). 

St Bdburm t. Zik Forlshadf A. 1969 S.C S96 (SS9). 
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pretatiou of the slat uto:*' or where the imposition is without authority of 
law** or ultra w>rr;** or without any materiats to support ^ conclusion 
that the statutory conditions precedent for the assumption of jurisdiction 
did exist ;»» but not where die determination of the jurisdictional fact itself 
involves a long and elaborate inquiry on taking evidence and cannot be made 
on affidavit.**-** 

(ii) Where the impugned order has been made in violation of the 
principles of natuml justice;'*,** 

(iii) M'here the right to obtain the statutory remedy has been >ost or 
barred by no fault of the Pefitioner 

(iv) Wheie it is evident from the acts of the statutory appellate or 
revisional authority tliat it would be futile to approach liini for levising the 
impugned order.’-* 

(v) \Vhere it is lievnnd the competence of tlie stalutoiy authority*-* to 
grant relief ou the gtound urged in the I’elitiou under Art 22t>, eg., — 

Where the objection of the Petitioner is not agiinst a particuhr entry 
in the Electoral Roll prepared under a municipal law, but dial the entire 
Roll has been prej»are«.l in contravention of the law.* The same principle 
applies where the t^ievance of the I’etitionei i" othetwise beyond the scojic 
of an eleilion petition.* 

(vi^ Where fundamental rights have been infringotl bj the impugned 
order.’ 

But the Petitioner cannot get relief under Art. 226 — 

WTiere he has disabled himself for the statutory remedj b\ his own 
fault,’ e.g., by allowing it to be tinie-barre<l,’ unless he shows that it would 
have been futile to pursue the statutory remedy.’ 

5. But in the absence. of any excqitional circumstances as above, a 
Petition under Art 226 would not be maintainable without exliausting the 
statutory remedy merely because the statutory remedy is onerous, e.g, that 
the appellant has to deposit the assessed amount as a condition precedent for 
preferring an appeal.** 

But it will be othcrwi.se if the order or the law imposing the burden is 
without jurisdiction.* 

Where altenuitive remedy not adequate. 

1. A statutor> remedy cvinnot lie said to be an .ulequate alternative 
rcmetly — 

ia) Where the rcirie«ly is discretionary and the Petitioner cannot avail 

of it As ot right,* eg • 

ib) Appeal by iperfal leave uivler Art. 1.16* Even where leave 


22. Behartlal v S T O, (1«66) 17 ST.C. 608 (S09) S.C 

23. Cakutta Ih^twnt Co. v.-f, T. O., A. 1961 &C. 372 {mi 
24 Bxprm Ntussp9t>er$ v. Workers, A. 1963 S.C 569 (674). 

25. S. r. O. V. Skiv Ratm, A. 1966 S.C. 142 (J4S). 

1. Veid^temaran v. Km Chtmd, A. 1981 &C 1506. 

2, M Celleetor of Custom v. A. 1968 aC. 197 002). 


3- BehmiM v. S. T. 0„ (1968) 17 S.f.C. 508 (S09) SC. 

4 Venkatar^n v. State of Madty, (1906) 17 &TC. 418 SC 
6. Xolm v. Coumr., A. 1^ CeL 548 {SSO). 

4 ^praiadv State of M. ft. 1989 HR 842 046) FJB. 

5 ^ss^-Ss^Tisigau,. 




A. msjC 



AVfclilL] 


SBOSTRR OOWSriTUTiON OP IMOIA 


417 


under Ait. 136 has be« alrrady refused by the Sujneme Court that fact 
cannot take away the fuHsdktiott of the High Court to interfere, under 
Art. 226, even though it may be taken into consideration in deciding whether 
the discretiim to grant the relief should be exercised in a given case,'" 
particularly if the grounds upon which relief is sought under Art. 226 are 
the very grounds upon which special leave under Art. 136 has been refused.** 

(f ) Relief under Art, 227." 

(d) WluTc the remedy i.s Ulusory, eg., 

(») An appeal to the Government would be of little use to the Peti- 
tioner where the order compliincd of was issued by the subordinate authority 
under prior consultation vith the Go\ernment,‘’a or under directive i«5S«ed 

by the Government" 

* 

(it) An apf>eal wou'd be 'similarly useless where the appellate autho- 
rity or tribunal was not competent to decide the question agitated in the 
petition un*ler Art 226. r rj , the question of jurisdiction,” or that an assess- 
ment was ultra wVex.**-" 

(iii) Availabililv of a remedy by suit has not been accepted as a 
ground for refusing relief under .\rt. 226 wFien a i>ersan's sen ices have 
been teniiir.ited'* ot i educed in rank” in siolation of Art. 1111. 

(e) Where the alternafive remedy would involve inordinate delav.** 

(f) WTicre a constitutional question insohed, as (listinguit>he<i from a 
mere question of fsict *’ 


Right to apply under Art. 228, where proceeding* before statutory 
tribunal are pencKng. 

1. The foregoing deals with the right to apply for a writ under Art 
226 where the party has failed to resort to the statutory remedy. 

2. We are now' examining the case w’here the party has already applied 
before the statuton' Irihunal and proceetlings before such tribunal are 
pending. Tn such a case — 

T. \Miere the tribunal has tvrisdiction to decide the question.— the 
High Court will detdine to interfere with the proceedings before the tribunal, 
or to remove such proceedings, bj issuing a writ under Art. 226.** 

In other words — 

WHbere the Petitioner has ahead v taken resort to the statutory machinery, 
be cannot, simultaneously, apply under Art 226, without waiting for the 
decision of statutory authority.** 


11, Shivram v. J T O.. A. 1964 «;C IMS (1099) 

12. Cf Bharat Ma Bhaniar v. Mumtipal Commiltee. A. 1966 SC. 249 (261). 

IS, Safin v. PalU A. 1954 Bom. 171 

13*. Ba"ek v. ftispeetor, A. 1955 Mad. S84. 

14. B E.S Ca.v C. T, <0.. A 19f56 Cal. 400 (301). 

15. IndioM Meta Cork. v. Ininftrial Tnk^l A 19SJ Mad, ». 

15. Venkataraman v. State at Madras, (19W) 17 ST.C. 418 (SC,). 

17, Btharm v. ST.O.. (1966) 17 ST.C 908 (&C.) ^ ^ ^ „ 

li Hirmrnay v. State af AMtm, A. 195S Asaam 224; Budk Smgk v. State of V. P., 
A. 1968 AB. 607. ^ ^ „ ,« 

19. MtMnder v. State of Pepm, A 1965 Fwau 106. ^ . „ . . , 

g: 
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II. On the other hand— • 

1. Tf the proceedings before the Tribunal are without jurisdicdon, 
it i*! open to the party a^rieved to move the Court for issuing a writ to 
quash the incompetent proceetlings, without his being .obliged to watt until 
those proceedings run their full course,** e.g. — 

Where the law under which tlie proceedings have been taken before 
a Tribunal is ultra tHre^ or unconstitutional.** 

2, The High Court also retains its discretion to interfere in proper 
cases, notwithstanding the pendency of the statutory appeal or like proccM- 
inS» e.g., Avhere the impugned tax is ultra viras * 

Effect of merter. 

1 Where the i^-^>n aggrieved has availed of a statutory remedy 
such ^ appeal or te\ision, the original order becomes merged in that of the 
superior authority,*** so that thereafter his remedy, if any, lies only against 
the decision of the appellate authority' and not the original order.* 

2. This principle has been applied to the case where the person moved 
the Hig^ Court in re%ision under s 115 of the C. P Code and failed, so that 
the order of the inferior tribuiu! became merged in the order of the High 
Court Thereafter, no petition unde*- Art. 226 «>t 227 will Ite .igainst the 
order of the inferior *lrihunal * 


Nature of ProoeedBng. 

I Tt is now settled that a proccerling under Art 226 ma\ be either 
civil or criminal, according to the nature of the questions raised and decided 
in such proceedings Thus, if the proceeding insolves the assertion or 
enforcement of a cnil right, it is a civil proceeding,'-’ even though the 
order is passed hv a Revenue authority* 

Applying the above principle — 

(i) A proceeding for haheas corpus in a case of detention by a private 
person would be a civil proceeding but if would be a criminal proceeding 
where the detention is b\ the State* 

(it) Proceedings are either ciril or criminal and there is no third 
category Proceeding under Art 226 against onlers of Revenue authorities 
would be a ‘civil proceeding' if 't affects livil rights.*-* 

TI Another question which has .arisen in relation to the writ juris- 
diction is whether i^ appertains to the original, appellate or revdsional 
jurisdiction of the High Court. 

The Supreme Court has aufhoritativelv laid down’* Jliat the jurisdiction 
under Art 22^5 is an oriifinal turisdiclion but th,at it is not an ordinary 
original jurisdiction but an extraordinary original jurisdiction 


24. Unim of India v. Varma. (l%8) SCR, 49<» f5ff|-4> 

25. State of Bombay v. UnUfd Motoff, fl9631 SCR lO0S*fW)77). 

I Khurai Mmkif^y v.Kamtd Kumm, A. ISW SC. 1321 (034). 

2. Cf Ckandi Prasad v. Sltote of B»ar. A, 1951 S.C. ITOSt tndkm AhmMm Co. 
a. Commr. of t, T., A. 1^ SC. 1^. 

3. CoStetor of Customs y. ‘E. I. Commsreidl Co„ A. 1903 SC 1124. 

4. ShanfKH y. KUhanH, (1939) SC. fCA 910/66. d. 1«4*69}. 

& a. rvatk Shab y. MMtW. A. 19SS .S.C. m. 


6 4^. State of mar v. KameSktem, (tm) S^ JCr. A SCM. 
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III. It is an indqiendent proceeding and not a continuation of the 
proceedings before tlic administrative authurities.’® 

Territorial jorisdBction. 

1. The writs do not run beyond the territories in relation to which 
^ch High Court exercises jurisdiction.'*' Hence, a Higli Court cannot 
issue a writ or order under Art. 226 unless tiic person, authority or 
Govemmimt against vyhoin the writ is sought is (physically) resident or 
located within the territorial jurisdiction of the High Court, “ or [under the 
new cl. (lA),j tlie cause of action arises, wholly or in jiart, within the 
territorial jurisdiction of that High Court. 

2. As a result of the insertion of cl. ( lA), a petition under Art. 226 
can be presented before any of the High Courts coming under the following 

^eads— 

(a) The High Court within whose territorial jurisdiction the person 
or authority again.<-t whom relief is souglit resides or is situate.’* 

This means that in the case of the Govermntmt of India and other 
authorities and inferior tnUinaU situatetl at Delhi or within the territorial 
jurisdiction of the i'unjab High Court, the Punjab High Court.'*-’* If the 
aiUhor.iy U' Nituated viithin the territorial juriidiction of any other High 
Court, — ^thal lUgh Court,— irrespective of the pUice where the cauae of action 
arisca." 


(bj The liiidi Court witliiii whoae juiisdktion the caiiac of action 
in lespect of .vlach relief is sought umiei Ail. 220 lias arisen, wholly or 
in part.''* 

The result is that if a Central Government employee,” serving in die 
liimadial Pradt'sh, la unmoved fiom service, the Judicial Commissioner of 
Himachal Pradcah"’ would have )urt$<hction to eiiterta'm a petition under 
Art 22o, besides tlie Punjab Higii Court. Smiiiarly’, an assessee in the 
U. P. would be entitletl to institute in the Allahabad High Cu’irt a pro- 
ceeding under Art. 226 against any t.axing authority outside the State by 
whose order tlie Petitioner may have been affected.’'' 


3. Since an apiieal is in the luture of a reliearing and the Appdiate 
Court is bound to take into coi^Kleraiion any diange in the law that has 
taken place since the institution of the oiiginai pioceediug, an Appellate 
Court cannot hold that tlie Inal Court had no jurisdiction to entertain a 
Petition under Art. 226 again.st an authority re.''i<lent outside the jurisdiction 
of tlial Court, if the subsequent insertion of cl. tlA) confers jurisdiction 
upon that Court.'- The provision in this clause, being jirocedund in 
nature, is retrospective in its opeiation to apply to causes of action arising 
prior to the amendment.”-** 


11. Raskid V. L X- 1- Commn.. (1<«4) S.CR. 738; (1952-4) 2 C.C..4W {4M). 

12. &fetim ComPtissi<Mi v. Sms t’entoto. (1953) S.C.K, 1144; Kh^oor SingR v, 

Uttton of Mia, A. 1961 &C. 532, . v. „ 

13. Skriram v. Stait of Bombay, A. 1962 SC 670j Madan Copal v, Csi’t. of 
Onssa. A. 1962 ac 1513, 

14. Jfim V, Rtgfoaal Diroetor, A. 19^ 

15. JDtv Bat V. l/tfion of India, A. 1^ H.P. 13. , ^ 

16. Cl. (lA) overrides ■the coatiary view «i Rashii, v. I. T. I, Commit., (1954) 
aC.R. 738, and eases whidi fdWed it, e^tj 

A. 1962 S.C. 1513; Skttam v. State o Bo^ay, nseZ) 2 S.CR. <38; Kkafaar 
SintM V. Vnlon of Mia, <1?61) 2 8^ p, 403, antol 

17. /fah V, Ro^ontd Dittftar, A. 1969 Bim. ^5 (3/6) • . 

18. Rmnd Hi, v. C a yl p d ito of Stocnse Rtopotty, K 1964 Ba}, 360, 
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4. A distincti«i has, in this connection, to be made between (a) cases 
where a subordinate agency works witliin the jurisdiction of a Hi^h Court 
ttnder the direction of a superior situated outside, and {b) cases m which 
the order of a superior tribunal, situated outside the jurisdiction, remains 
outstanding and cannot be reached by the High Court: 

(A) Where, though the Authority is located outside the jurisdiction 
of the High Court, the impugned illegal act or order is done or made by 
an agent or subordinate o^cr of tliat Authority who is resident within 
the jurisdiction of the High Court, the Court can proceed agamst such 
agent or offker who cannotibe heard to say that he is siraidy obeying the 
unlawful directions of his supetior Authuntv W'hich is located outside the 
jurisdiction of the Hi^ Court.*® It would follow that wheie the order of 
a tribunal outside jurisdiction is a nullity, the High Court may restrain a 
person within jurisdiction from enforcing it.*® 

(B) Where, however, Uie order made by a subordinate officer within 
the jurisdiction of the High Court merges'*,'^ in the order of the superior 
autliontv which is located outside the jurisdiction, llie High Court cannot 
issue the writ either against the subordinate or the superior authority. 

There is such merger in the case of an administrative appeal, or 
revision,** whether tljp appellate auUiority affirms,**-*"* rcveiscs or modi- 
fies** the order of the subordinate authoi it> ,*’* provided the scope of the 
appeal or revision was co-extensive with that of the older of the inferior 
tribunal.®*-^® 

But the appellate authority cannot be held to be outside the juri.sdiction 
of tlie High Court of a State where, even though lor the sake of convenience 
its head office is situate at Delhi, it is appointed by the Slate Government 
under the relevant statute and entei tains and disposes of appeals i elating to 
that State within the territory of that State.** 

5, Wheye the tribunal has finished its work and become functus 
officio, that High Court has jurisdiction to issue certiorari against the order 
of that tribunal, within whose jurisdiction the records of the tribunal are 
iu custody.* 


Appticatkm and Affidavit 

1. In the absence of Rules framed under Art. 226, an application 
must be drawn in conformi^ with the provisions of the Civil I'rocedure 
Code relating to pleadings, as far as possible * 'I’he application should 
contain in a concise form the material facts on which the party relics for 
his claim.* Thu.s, 

(i) Where the Petitioner allies nuda fuies,"* arbitrary exercise of 
discretion * or discrimination,’ specific particulars must be given in support 
of the allegation. 


19. Musaiar v Potti, (1955) 2 SCJt. 1196: A. 1956 S.C. 246. 

20. Pmygb Sugar hiiB* v. State of U, A. 19M AIL 444. 

21. Soot Mohimmad v. Cimkent Officer, (1967) 3 &C.R. 134 {145). 

22. Cetteetor of Custome v. Bast India Contnurddl Co,, A, 1963 S.C. 1124, 
leveraiQK S. L Commerdat Co. v. CoUeetor or Custom, A 1960 Call 1 (FA). 

23. Shriram v. State of Bontbay, A. 1962 SC. 670. 

24. Comm, of J. T. v. Bkogitat, A. 19S9 968 (Sri). 

25. State of Madras v. Madurai MBU, A. 1967 S.C. €81. 

1. Uad Viskm V. Ahmyi, A. 196& SA 233: (1965) 1 S.C.R. 1104. 

2. Bidteti Ltd v. By- Comm*„ A, 1965 Abmud 193 (395), 

S: 7, T. 0, r. Darnadm. A 1969 AC. 408 (4t^, ^ ^ . 
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(It) The right of the aj^icant which has been affected by the act or 
omiseicMi of the respondent, the nature of the respondent’s duty, and the 
fact of demand and refusal must be stated in the application.* If there 
has been any apparent delay sufficient es^Ianation of the dday must be 
given, in the application.* 

(Ill) Questions of fact sliould be raised in the P^^ition at the first 
available occasion,* and the Petition cannot be allowed to be amended so 
as to g^ve it a new and altogether different complexion.* 

(Iv) The application must state precisely the act to be done or forborne 
by the respondent,^ 

2, (o) The allegations in the application must be supported by 

affidavit and should be similarly answered by an affidavit in opposition 
by the respondent ; a copy of the affidavit in opposition should be furnished 
to the applicant in good time before the date fixed for hearing and the 
applicant will also be at liberty to use a reply, also furnishing copies to the 
respondent.** • 

(b) The affidavit must be that of the applicant himsdf. An affidavit 
of an agent or employee is not in order.** 

(c) The affidavit should be confined to stalcnjents of facts and should 
not l>w used as vdiicle of argument.” 

(d) An affidavit which is not in conformity with O. 19, r. 3** of the 
Ci, P. Cotie is liable to be rejected, unless the defect can be cured by giving 
the Petitioner an opportunitj to sw'ear a fresh affidavit, clarifying the 
defect.** Jf any averment is not based on personal knowledge, the source 
of information must be disclosed.” 

(c) The affidavit must be sworn by the person in whose knowledge the 
facts are. Thus, where there is an allegation of mala fides against a minister 
jicrsonally, it must he sworn by himself;*’ but tliat would not be necessary 
where there is no such personal allegation.’* 

.3. On the otlrer hand, no relief can be a.sked for on the basts of 
incidental statements made by the respondent in his reply. If any new 
plea arises from the reply of the respondent, it should be squarely raised 
and further time given to the other side.** 

Need for counter-affidavit. 

1. An averment in the application which is not traversed by tlie 
respondents by a counter affidavit must be taken to have been adimtted.** 
Where tire respondents do not file a counter-affidavit, there is no opposition 
to tire petition and the return of the respondents need not be taken into 
consideration.'* When allegations are made against a Minister who is a 
respondent and such allegations can be refuted by facts within the personal 


6. Rtttan v. Adhm, A. 1962 Cal. 72 {73). 

7, Sikri Bt9S.,v, Stale o) Pantob, A. 1967 Punj. 220, 

& S^anandan v. State of W’- A. 1954 Cal. 00. 

9. SofcoK V. State of Papsa, A, 1955 Pepsu 1 (PS.), 
la Khagendra v. D. M.., A. l»l Cal. 3. 

11. Khudiptaead v. Stmto of, W. B.. A. 1952 Cal. 7^. 

12. Tropkal Jos. <'o. v. Utaam of Mia, (1965) 2 SC.R. 517 {SJ9). 

13. Dwatka v. /. T. 0., (1965) 52 I.T.R. 361: (1965 ) 2 S<^. m {879). 

14. Barium Chendrais v. Campauy Law Bd., A. 1967 SC. 295 (3/J). 

15. Kapuf V. Pratap ^gk. A, 1961 S.C 1117 {n:S) ;PmtapStnikv Stf« ol 

Pmab. A. 1964 S.C 72 {8$) ; A. F.. A. 1964 S.C, 962 {970). 

16. Z^akKau^ v. Vmon Mta. A. 1 ^ S .C. 9M (W5), 

17. XkM«ioalv.SiataafJ/.F.,A.lS^^ ^ 

1& Maitfaa v. Sluta «/ tA A 1964 S.C. ^ (976). 
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knowledge of the Minister, the coUnter-af&davit should be filed the 
Minister himsdf and not by the secretaries or other c«fiSccrs.” But the Court 
should nut entertain unnecessary afiSdavits.^*B> 

2. When allegations of mala fides are made against a Minister^ 
(or any official), the counter-affidavit must be filed by the Minister (or 
ofiScial ) himself, unless there be any other person havinjg personal knowled^ 
of the facts, and, in the absence of such counter-affidavit, the allegations will 
go unrehuttcd.” 

3. In case of allegation of mala fides against responsible officers, the 
Court may take oial evidence of the parties, instead of relying upon 
affida\ its.’*' 

4. If the State does not tile any return to a Rule nisi for habeas corpus, 
tlie convict must be released.*^ 

Power of Court to cross«exainine deponent of affidavit. 

1. Sitting under Art. 226, tlie High Court has ample power to order 
the attendance of a deponent of affidavit in Court for being cross-examined, 
where it is nut possible foi the Court to come to a definite conclusion on 
the affidavits.*"--* 

2. The Court would not, however, exercise its discretion to use this 
power wheie the i’etitiooer has not funiished sufficient particulars in 
support of his allegation in question.** 

Am>lication whn’e and when to be presented. 

1. An application is to be presented before a Judge of the High Court 
at tlie place where the Hi^ Court has its official seat.®* If an aiiplication 
IS presented to a Judge at any other place, it ma> be irr^:ular, but the irre- 
gulanty may be cured if the application is thereafter sent to the High Court 
at its seat.** 

2. The Court ma> receive a petition even on a Sunday, if justice 
demands.®* 

Who may aiHply under Art. 228. , 

1. The rights tliat can be enforced, under Art. 226, must ordinarily 
be the rights of the Petitioner himself,* except m the case of habeas corpu^ 
and quo warranto* [see post]. 

In other words, the right which is the foundation of an application 
under Art. 226 is a personal and individual right.* Hence, the nomination 
made by the Governor under Art. *^1 (3) (e) and (S) cannot be challenged 
und^ Art. 226 by an elected member of the L^slative Assembly on the 
ground that it is unconstitutional, for it caimot be said that any personal 
right of the applicant has been infringed even Indirecl}, by the nominatiem.* 

19. Kttpm V. Praiap Smth, A. 1961 S.C 1117 (iJ25); fl961) 2 S.CJt 143. 

19s. Mwarlal v. Stole of Gujorot, A. 1968 S.C. 

20. Partop Sm^ v. State tA Pmitdt, A. 1964 S.C 72; i-ateuttO'Gos Co. y. State of 

W. £. A. 1962 S.C 1W4 (iWf). 

2L Sam Sermt v. State of Puti)ab, (196^ S.C. (CA, 36ii^ d. 16-9431. 

22. APSSTC V. SeSyanaravan, A. 1965 S.C. 1303 (7307). 

23. Sarkm Ckemkab v. Competny Law Bd., A. 1967 SC 295 (3J9), 

24. AM Kttmar v. S. M 5ar«e, A 1968 S.t 454 (455). 

25. PrMpa. Patna Catteff v. Raman, (19») S.C. [CA 743/66}. 

4. ^ttte id <Ms$a Vi SamekaniTa. A WM ft,C 686. « ^ . 

2. CiUnm lot V, Vnian of India, (19W) &C.R. 8»: (l«04l) .CjC.^ia 

3. fni« SamamaortK (1962) n MXJ. 671: A im 94. (In this cue. 

.. . ^ sc n, Cl. O. 

< ef ^ A 1962 sa 19M (1647). 
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2. Hencei — 

(a) The person who complains of the infringement of a fundamental 
right must show that the alleged fumlamental right belongs to him.* A non* 
citizen cannot apply for the OTforcenient of a tun^laniental right which has 
been conferred by the Constitution only upon citizens, eg , ^ right under 
Art, 19.® Where the title of the applicant to a property is disputed and it 
cannot be established from the record, he cannot maintain an application on 
the ground that his fundamental right under Art. 19 H) (/) has been 
infringed.^ 

(b) The «ii»tence of the legal right which is alleged to have been 
infringed is similarly a condition prece<Jent to the maintenance of an 
application under Art. 226 where the application has been brought for the 
enforcenieiit of a non- fundamental ri^l Such legal right may be a 

> statutory right® or other right or interest recognibcii by the law, such as 
tliat of a trustee® but not a baie pei^^unal right In conliatt In other 
w^ords, the legal right of the Petitioner need not be a pioprie^ary interest® 

(f) Anybody w'ho lias been prejudicially affecte<i by the act or omis- 
sion complained of can apply for a writ, even though he may not have a 
proprietary or e\'en a fiduciary interest in the subject-matter.'^ 

A pennit holder under the Motor Vehicles Act cannot complain of 
enhanced competition by the issue of other iH-rmits, but may complain if 
such permit.s are issued in contravention of the law^'* 

(d) Though an aiiphcation under Art 22o is not maintainable for the 
enforcement of a contractual right against a partj* to the contract, whether 
such party is a pri\ate individual or the State,'® because such dispute involves 
questions of fact which can be investigated in a suit**' rather than in a pro- 
ceeding for a writ, there is nothing to bar a person to maintain an application 
a^inst the State on the ground that his rights under a contract with a 
third partv have been infringed by the State,'* or that a statute, which affects 
the rights arising out of a contract, is unconstitutional" 

It must lie an existing legal right.'*-'' 

(f) Where the Petiuc»ier’s title to property, in respect of which he seeks to 
enforce a fundamental ri^ht against the Slate, has been nefiativcd by a final decision 
of a competent court, he can no longer maintain an applicaii^^n under Art. 32 or 226,^® 

( 4 ) Similar is the situation whue the contractual intere>t, upon which the Peti- 
tioner claims locus s/andi, hai> not accrued because the contract is not yet concluded.** 

(ill) No order ran be made in favour of a pcrs»)n w’hose pennit has validly 


5. Skarma v. Sriku^hna, A 19S9 SC 395 (402), 

6. Bokaro v State of Bihar, A 1963 SC 516, 

7. Madan Copal v. State of Onssa, (1952) SCR 28; A 1952 S.C. 12. 

8 Stale of Punjab v Suiaj. A. 1963 SC m {S09). 

' 9. VenkateswiAa w Oorft, of A, P„ A. 1966 S.C. 828 _ . 

10. Mahadeo v. State of Bombay, (1969) Supp. (2) SC.R 339 (343); Anwar 
Mehhoob V. State of M, P.. A 1966 S.C, 1637. 

11. VenkaUawata v. Cort. of A, P., A. S.C 828 (833). 

12. Paxkanimuda v. State, A. 1969 Ker. 154 ^ 

la Achutm V. State, A. 1959 S,C 490; Atumda v State of Ortssa, (1965) 2 S.CR. 
919; A. 1956 S.C 17, ^ ^ ^ 

14, Puruakoitam v. S^te afV. A 1^ All. 

15. Bom^y v. State of Bombay, A. 19^S,C. 329, 
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terminated beioce tbe date of order of the Court, even thoui^ it eidwiated at the dme 
of the petition.^ 

(/) The Petitioner must be a person prejudicially affected by the act 
or omission of the authority which is challenged” and not a mere busy- 
body who seeks to interfere in things which do not concern him.** 

3. Where a statute affects the rights arising under a contract, rither 
party to the contract may challenge its constitutionality.** 

4. An application under Art. 226 can be presented not only after the 
the applicant’s legal rights hav^ been invaded already but also when they 
have been threatened with an immediate peril.**-** 


Wlietlier and wliea an asaodatum can apply. 

1. Whoi a number of indivitluals arc affected by an official act, they can. 
ordinarily, bring a legal proceeding to ch.tllengc that only if all such pwsons 
join in the pioceedings by name, except where the law confers upon them a 
legal personalit}' as a collective body.** 

2. Such legal personality the law confers upon an association which 

is incorporated by statute; such corijorate body acquires a legal personality 
of its own and is as such entitled to maintain legal proceedings in its collec- 
tive capacity.** • 

3. There are certain tmincorporated associations which, thotigh th<^ 
do not constitute a legal per.son, are permitted, by specific statutory provi- 
sions, to sue or be sued in their collective capacity. Thus, 

A Society registered umler the Societies Registration Act, 1860 is a 
1^1 entity apart from its members and can, therefore, such and be sued 
in its own name, in accordance with the provisions of the Act* Conver- 
sely, it has been held that a writ under Art 226 would lie against a co- 
operative society, governed by tHe Bengal Co-operative Societies Act. 1940,* 
b^tise it is a public body constituted by .statute.* Similarly, a Trade 
Union registeretl under the Trade Unions Act, can sue and be sued in its 
own name.* Under s. 47 of the Motor Vehicles Act, even an unincorpo- 
rated association can make a representation in the matter of grant of a 
permit and can pursue that right in a proceeding under Art. 22^ Under 
the Industrial EMsputes Art, an association of workmen ran raise industrial 
disputes and represent its members before the Industrial Tribunal conse- 
quently, it can move the High Court against an award made bj' tbe 
Tribunal.*-* 


On the other hand, a share holder or f4fice-bearer of a company may 
ap{dy under Art. 226, where his personal ri^ts have been affeclwl by a law 
01 order relating to the company.^ 


20. Kal-tm Sinih v Stale of V. P.. A. 1962 S.C. 1163. 

21. Pazkanimaia V Stale, A. 1969 Ker. 154 (1S9). . 

22. Bombay Dyeinit Co. v Govt ‘^af Bombay, A. 1958 S.C. ffl9. 

23. Benlat tmmtmty Co. v. Statr of Bibar, (1955) 2 SC.R. 603: A. 1968 SC. 661. 

24. Kaebmmi v State oj Mair 40 . A, 1969 S.C. 728. 

25. D, C. 0. F. Bmptayee^ Attoem, v. Vman ^ Mia. A. 1969 Cal. 149 (152). 

1. Satyavart v Arya SbmutI, A. 1946 Bom. 6«6. 

2. Mahan v. State. A. 1966 Cal 23. 

3. i9, G. O. F. Atfoen. v. Vn^ M Mia, A. 1669CU. 14B (252). 

4. Barntmaai v. MastM TetbrnaA.^ A. 1961 SC. 882. 

5. W. B P. W. Unianr. A. U. P. Works, A. 1962 C^€ 
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4. But, apart from such statutory exceptions, mincorporaied asso* 
ciations cannot sue or be sued in their own name. Only the members of 
such society, jointl>, can bring a legal proceeding.*,^-® 

5. It follows that an association of Government emplojees, which does 
not come unrler any of the excejiled catt^gorie^ mentioned above, is not 
entitled to bring jin application under Art. 226, even though it may be an 
association 'ret'ognise<r by the Goveinment, beiause recognition only gives 
an etnjdoyecs’ association a status in its dealings with the employer, i.e., 
the Government, but not a jun<itic personality which alone can enable it to 
bring a legal proceeding before the Court in its collective capacity.® 

6. Even where an association is permitted by law to bring a legal 
proceeding, it can bring an application und<T Art 226 onlj when its rights 
as a collective bodv, a" di'-tingtndie<l from the aggregate rights of its 
ti^.embers are affected by the act challenge<l in proceedings.^®-** 


Parties* 

1. A w'rit under Art. 226 cannot be i^^stied again*!! a person who is 
not impleaded as an opf>osi<e jiarty fo the proceeding’* and none other 
than those uho are parties would be l>onnd 1 a* an order made in the pro- 
ceeding.’*' I'hc princifdc applie*^ aKo to apf>eal.'’a 

2. \ij ipplic^itirin rndiT \rt 226 is tua i re'i^^ilar suit and only |>ersons 
or bodies again^i whom relief i'^ sought are neressan* parties.^'* Merely 
because certain (piesMon will have to be determined incidentally in giving or 
not giving the re'ief-? asked for in the application it does not make each and 
even* person iuten‘-ted in such questions iiei'es-arv* j'^arties to such proceed- 
ing.’* Thus, a landlord vvhoM:* }>n>[)eitv has been notifietl under an Estates 
Alxililicm Act may apjdv for a writ against the Governn^ent on the ground that 
the property i- not an ‘estate’, without impleading the ryots even though they 
w''oul<l be indirecilv «"‘ffected by the d<*^'tsion.’* 

.T Rut where the relief .sought cannot he granted without making a 
person party to the application, he is a necessarv' parlv.’® 

Thus, — ^ * u 

(a) an tinier of a trilninal or other authority is sought to be 

set aside, such tribunal or anthorit' a« well as the person who is interestt^ 
in the order or in whose favour it was made should be impleaded.'*. 
WTiere the original order has hect>rne merged in the order of an Appellate 
Authority, the latter shook! b? impleaded.’® 

(h) jin order VNhich is sought to be qua’^hc^^l w'as confirmed 03 

an appellate authoritv’. the latter must he joined.'® Wliere, however, the 
order of the otiginal -mthorilv i^ a nullity on the ground of want of 
diction. n»)n-i<un<ler 01 the apjK’llate authoritv* w(/uld not be a bar to relief. 


Indian Sum Mill' ^^<>rn y. V P. Covt.. \ l^AIl . p, 

Kala»i X. Co. v. Inm X- Steel < onirolUr. A. M [Joint Plant 

DTV'r 'Enit^oy cs- A.'oen. A 1<«? OI U50). 

Chiraniit La! v. Vfiiov of India, A- ^ a viv© 2*1 

Gfrf't EfHfdows* A^^ocn v A. Mys. 25 

13. ^ 10-12-651. 

A. 1966 MP. m (M6). , , 

Jtaiagnp«l«Tao v Slate of QnsM. SL' 
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(c) Where the wit rentes to a ri^it, title or interest in real property, 
all persons owning or claiming the same should be joined as parties.** 

(rf) In a proc^ing for man<feinius. all persons, who would be 
affected'*,*^ il the relief sought for were grantetl, should be impleaded. e.g., 
those employee* who woukl^ be displaced from their existing position if the 
Petitioner’s claim for seniority or promotion were allowed in a petition 
to quash an order of requisition of jirenuses. the tenant who is benefitted 
by the order must l)e impleaded.** 

4. On the other hand, — 

(i) WTiere the validity ot a tax imposed by a local Authority is 
challenged, the State is not a necessary jvirly.** 

(it) The Election Commission is not a necessary parti to qua.sh the 
proceeilings of an EUvtion 'I'libtinal. The Election Tribunal is the proper 
party to an application for Ct'tHotari, even where the Tribunal has become 
functtts officio,^ the object of the writ Itetng merely to quash the offending 
order. Where, however, the wnl sought is against the record, the authority 
who has the ciistodi of flte record should be impleaded ’ 

5 W^ere the relief sought for is agaiii'-t a statutory hotly bearing an 
official designation, the pioper coui^e is (o implead the hodv in its official 
tlesignation and not the meriliers holding (.tffice for the time being, indi- 
sidually • 


Addition of necessary parties. 

1. It ft'llows from the above, that a rule m'ri may be atntmdetl with 
a view to adding a nerysearv piity Purh amentlment shonld tinlinarily be 
allosvetl only upon notice to the party proposed to be .ndtled There is, 
bowel CT, no bar to an ex f'arte onler being m,nde in proper »'ascs T^[ion 
such amendment lading effected, directions should be given for the use of 
affidavit.s or atldkional affirlavits * 

2 As a general rule, a tlefect of partv is allowed to be rernovctl at 
anv time before the Pule is evade absolute and the w'rit issued, in order 
to avoid multiplicity of proceedings Thus, where the Petition was against 
the Secretary of the Fec()n<Iar\' Education Bairtl, but ,it the hearing the 
position of the Se« retan' appcarcil to be doubtful, the Court allowed the 
Board itself to l<e nwh* a partv. bv .uneniiing the petition, on payment of 
costs and directed .i copv of die Rule to lie sen'etl on the Boanl itself.* 

3 If a nece«sar\' partv or party Hkeli to be affccteil bv a writ or 

a partj' whose presence mav bi* necessary to make the writ effective is not 
before the Court, the Court may, either iqion an application made for that 
purpose, or of it- own motion direct that such a ivirtv be .added and the 
rule nisi sen’cd upon him or slmph' that the rule niti lie sen'ed upon him 
01 even th,at he may lie allow eil u\ be present at the hearing. In any such 
case, such nartv wouM be entitled to show cause oi support or oppose a 
cause already shown* » • 


SO MtAkttn V. Vhatttriee. A, 1964 Qi! 20R (210) 

21 State of OUsta v. Mahapatn (19691 SC ICA, 2162/68, d. 11-4^1; Fadaw 
SfHgk V, Vnim India, (19671 SC fCA. 4(S/07. d. 14,Ad7l. 

22. A. P $. B, Beard v. Xaa, A 1989 AP. .328 (^85); Ham /femyon v. Udim «t 
India. A. 1989 Cal. m. 

2S FegAwnidm y. Py- Com/mx., A. 19fS S.C 139 ^ 

24. ^aritam V. State of Bomim. (196&> S.C (CA 877/94, d. 2$>t0451, 
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The Supreme Court directed a Labour Union to be made a party res>pon*- 
dent (on its own application j to a petuioa un<lei Art 226 brought by an 
€inplo>er against the Industrial 'rnbunal and the (Government for qua^ng 
an Older ol leference ol a dispute to ilie 'J iibunal on tlie ground that the 
dispute lefcrred to was co\crcd b> a t»ending aw aid and tliai the order was 
vitiated by mala fides"^ 

4, On the failure to implead a necessar) party, the petition should 
be rejected.'^ 


Court’s power to add proper parties. 

1 Willie a neces*'ai} part) is one witliout vvlioni no ouler can be made 
elfeUiselj, a proper is one in \\lu>c ab^mt* an efttaue order can 

^^be made, but vs hose piestiue ina) be nc\cs ar^ ioi a complete and fanal 
decision on the question invoKd** 

2 . 'J hough a pelitiun ina) not iail toi oJ'l^^lon to implead a 'proper 
pait}’, the Cuuii ina>, in its discielion, add oi iiiiplexid a piopei party, 
citliei suo iJiolu or on the application ol a purl) to tlie writ or of such proper 
pait) hini>elf® 


Whether joint petition lies. 


I S«jnK liigh Couils aie oi the view that — 

1 The guieial lule is tlu»t two or iik^u i\ i^osi'^ cuiino^ join m a single 
pcutiun lot a win lo cnturcc ^epcoatv claim" Ineie lau t be sejnrate apph- 
ialions loi i>\ ualv wnts, <\eu lliough the stvci d a] plicanls are successors 
ill the othce in rcs]»ea of wlmh claims aii-"c, or ibat the Tetitioners arc 
artccte^l bj uidei-> ot a smiilai ruiturc " is>cpa’*aic applications must be 
inadi to qu.i^h separate orJcis 

2 The ca^e wouh! Ik- ditteunt whtie injun to a class ot persons is 
done In a common oulci'" or law/ oi then ngiil-> are in'"ef»arable.’^ But 
sejiarate appliciiions shuiikl be rnaue it the nllclC!^t" ot the apph nt<- in the 
subject matter aic <iitlcreiit and distinct 

According to thw mcw, ilie pniviMuiis ot U i 1 ot the L V Code 
rixc not applicable to jnmeedings im ici \tt 22<» in the ab^ence ot Rules 
nude under Ait 22s oi that cttcsl ‘ 


II Theie is, lioacwn considciable hmo in the other ixjint of view 
Uul once the piocccding undei Ail 226 t'^ubject to txcejmons) is held to be 
a civil pioc.eedmg, s. 141 ol the C V LckU wou.d be attracted so that the 
provision^ of 1, r 1 ot the Code would alia, ‘ippl) ^uch proceed- 
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^ 0® Jlkrti ilA 

ifltgs unless excluded by specific rules framed by the High Court under 
Art 226^« 


AnfiUcatufity of the C. P. Code. 

1. Once the proceeding undei Ait 22t> is held to be a civil proceedmg.*^' 
s. 141 ot the C. K Code nould he aitiactcd to it In tlie result, the 
luilouuig pruiisioiis, ift/rr alto. Mould be applicable: 

(») O. 1, r. 1 as to joindei oi petitioners.’''-*" 

But tlie mere tact tliat siiiiilai ordeis were passed in (he case of other 
indixiduals .iNo by the same autlu>tit> does not mean tliat (he uijuiy caused 
IS a common injury so .is to justily a joint petition.*' 

t,i»j O 1, r. 6, so that tlie petition can lie biuught against some of the 
persons in Uieir repieseiUative uipacili, i heie the opposite paities aie large 
m number.**-^ 

(mj Oiders relating to pleading''/' including anicndincnt'*' 

{_w) O. 9, r. 9/" r. 13. ‘ 

(V) Oidei 19, relating to athdavils *' t^cc, lurtlicr, heloie). 

As to tiic apphcatii.itv ot O. 47, i 1, theit has been some diticience 
of opinion [ste under ‘Keview , /I'o/j 

2 On the other iiaiid, the loliowuig pio imous ot tlie Code have been 
held to be uiappiuaOlc to proceeding') laidt. An 22l>- 

U) O. 2, r. 2.* 

(») O. 2, r. 3.* 

3 One writ petition would not he loi t]ua'>}ung assessment oidtrs 
pertaining to two as-cs'iiitni jcais ui two as^tssiutnl oideis iindei two 
difieient taxmg statutes, even though the a))esscc aisi the assessing autlioritj 
are the same * 


No notice required under t. 80, C P. Code. 

A piuceedmg under Art 22<> not hting a su't, the pioMMOu ot s. SO, 
C. P. C. are not attracted to it.' 
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25 Meatom>^ v. Cotketor of Customs, A. 1963 CaL 753. 

1. tefftn Akacu, V. Ap^thte Trtmsporl Authority, A M63 Haj. 201, 

2 Dmmdto v. Stole of V, K A 1962 S.C. 1334; <1962) $upp. (I) SCIt. 31& 
% K. B. Mft. Co. y. S. t Commr., A 1965 AH, 617 , 

4. Coomperntm CBB V* Commotmd Tox 4^^, A Mui 811. 
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Poww to ihnaitB opplicatioii in fimine. 

(A) !• 'f hough the High Cuurl possesses Ac power to dismiss an 
application under Art., 226 in limine, when it discloses no substance, tht 
power should be cautiously used** 

2. Dismissal w limine would not be justified — 

(a) Where the i'etilion raises arguable issues or questions of im- 
IxjrUnce,^ particularly, conslilutional que^tions.^a 

'Jhe fact tliat one of Ac High Couils has taken a \je\v in favour of the 
J Petitioner indicates that tlie IPcUlion raises an arguable quc“-lion.^ 

(b) W'here allegation^ of facts arc made to establish ma/a fides^** 
or want ot jinistluiion,*^* which, unless conlro\ cited b) the oAer side, 
would supp<>rt the Petitioner's case, or where the Petitioner produces printa 
yKic materials in support of his case, e.g., wheie he challenges an order of 
terininatiou of liis services on the ground that the jjost has been abolished, 
by pioducing Ae letter of api>ointrncnt winch shoAa that the post was 
ptnnanenl.^^ 

(c) Where it printa facie appejirs that a fundamental right lias been 
infunged, e\en though evidence has to be taken on some disputed question 
of lacL^^ 

(dt Where it prinui facie appeals that action is being taken under an 
unconstitutional law, oi aibitiani} without the sanction of lavN, even though 
the Petitioner has not av.iiletl of «m altermitive sUlulorv iemcd>/® 

3. l^vcn where the affidavit filed b\ the Pctiiioner defective, Ae 
Couit sliuuld, 11 -tcid oi icjtviing the IViition n* iiminc, give tlie Petitioner 
a icasonahlc Oii>oiiunUy to hlc a better allKlavit.'’ 

4. Soinetnnc'', uislead of diHiiisMiig a petiiu/n under Air. 226 in limine, 

tliC Court the Kale itw? onlv (>n hmiled giouiulc, but in such a case, 

the Conn heiinng tlie cu^c on the n erils is not ]>jevludcd irom consulering 
gionnds other than iho'^c <»n which the Rule nusi was issued, piovidcd Aey 
itic in the IViition and piopci opjH»iumit> is given lo die otliei party for 
inccltng those grounds 

5. Appeal lic<^ to the Supreme Court against an onler oi dismissal 
m lunim under Art. 132, Lhi orl3o.^^ 

6. In an appeal against .m onler of dismissal in Uninu\ the jurisdiction 
of tlie appellate Court cxleivls to and is limilc\l to the giuunds taken in the 
Petition under Art. 226. 

In other words, the apjielkilc Court gi^’s into the merits ot tlie Petition 
and if tlie api>cllant fails to sub'^tantiate tho'^c grounds, the appeal is As- 
missed. If, on the ( Mter hand, tlie Court finds that there is a printa facie 
case, but further evulcnce has to lie taken, tiie Court would remit the case 


PiaVahv, Chi^Cmimr, (1%9) SC. ICA. 1097/66, A. 211^). 

6. Himamu Kumo^r v /voO Prokash, A. 1%4 SC 1936 i.ytil). 

6a. Hamf v. StaU of Assam H969) 2 S,C.C «82 iTS5), 

T Dwarka v. t t! O . (1965) 11 S.C A. 868 {879), ^ ^ 

& Bam Horan v. State of Punjab, (1963) S.C {c.A. 3t> 63, d. 

9. B /. Carp, v. Indu*^(rtat Ttibunal, A, 1957 S.L, 3^ 

10 fW P Jt^ushm V. /. r. 0„ (1965) 2 S.C.R. 241 IC.A. 161/ W, d. 8-4-65] . 
1?; a-. ^ /. *K. 0969) S.C ICA ra-65, 4 7A6i|. 

12, Cy. KifChittim V. Staff at Madfas, A. SC. 7K. 

13, Tata B. A L C» v. Asstt. Cowmr., A, 1%7 8.C. 1401 {1403). 

14, Maftmattda v Vwachwm, UJW) ^ asa (san 

1& Jf. R. h\ CpHtreas v t Ramtsk v 

lA Cf S hairma v. State Bank of Indsa, A, 1967 S.C* 985 (5w8o)» aaenmn * 

A. I?66j5.c 


4)6 &B01tTSa OONSI^lfllTlON IKDU lAvt. tUl 

to the tml Court for furher ambitleration after i$&iiing a Rule and allow* 
ing die parties to put in the evidence required. But if no further 
evidence is lequiied, the Supreme Court may itself allow the petition under 
Art 22t) on Us merits, instead of remanding it for hearmg." 

(Jn the othci luuid, a disnussal m hmtne would be justified — 

W here the point raised m the I'etition could be decided by the statutory 
ap])dlate auihont), and ;^et the retitioner does not, in his Tetition, give any 
explanation as to uh> be did not lesort to the statutory remed}.^^ 

If any new point may be faised at the hearing. 

1. The geiieial luie is dial a gtound uhich has not been specihcally 

taken in tlie application oi the return siiah not be allowed to be uiged at 
the hcai mg A question ul lacl must be speuhcall> pleaded, to enable 

the lespuiiiient to make a rcply.'*^ 

To peniut a party to make a new case, on facts, at the stage of 
aiguiueuis, without such amendment ol picaihng, causes injustice to the 
other party.” 

2. To die above genciai lule, exception is made in lesjiect of— 

tij Grounds baseil gn facts which are clearl} on die returd.^ 

(») A pica going to the tout of the juiisdiciion ot the mtetior Ittbunal 
which Is based on a decision of the High Cuuit (or Supienie Court) whidi 
was delivered subsetjuent to die tiling ol die writ petition* 

(luj A pure question of law’.“ 

(tt'j The btate supporting die validity of a law on a new ground.* 

3. Tnough otduuiilj a Petitioner should not be peniiitted to rai^e a 

question whicJi depends on tacts which were not mentioned m his petition 
but weie put foiward in a 'lejuinder to which the icspondents had no 
opportunity to leplj,'*-* the Couit has, m some cases,' diieticHl thal a pica ot 
contravention ui natural justice, which was taken in the alhdavU in rejoinder, 
should liave been entertained, because ‘when die matter wa*. aigued betore 
die High Court, die icspondents had full HOtivC ot die fact thal one ot the 
grounds on which the appellant diallcnged the v.th<hi> ot the impugned 
order was that he had not been given a cliance to show cause ", 

4. Even w'here a gtound was not taken initially or the Rule nut was 
not issued on sudi ground, die Court is not powerless to entertain it at the 
heanng provhied oppoituiuty ts otfeied to die other party to meet the new 
ground.* 
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Wlietimr «irideiice am be teken in a proceedinsr under Art. 2M. 

1, In a number of cases it has hem heUr-’’ Ihal an application under 
Art. 2% is to be determined on admittecl facu or on facts established by 
aflfi<lavits; and that the court may, in its discretion, refuse to take evidence 
to determine disputed questions of fad. 

2. Rut the Supieme C\>nrt has held*** that in a proceetlinj>[ under Art. 32, 
the Court is not debarred from fletcrminin^ disputed questions of fact by 
takin|:i[ e\ddence [p. 228, anie] inasnnich as fundamental rights are affected. 
It folIo^^s that the same priiviple •should app^ to tho‘-e proceedings under 
Art. 226 N\here fundamental r\ylit<: are in\ol\ed* 

In an appeal from a proceeding for lial^eas corpus, un<ler Art. 226, thus, 
the Snprefne Court has Iidd that c\idence can and '•1 k)u 1<1 be taken, if 
Inquired b\ the C'ourt, eg., in the ca‘*c <if ]>ri\ale fUtrntioti where the claim 
of the iVtitkuier that he is the luisband of the u(«rnan tf/ Vje recovered is 
disputed.^® 

The rearliness of the Court to enter into a determination of disputed 
facts would not, however, go to the length cjf deticling a question as to 
title fo pro}>cit\ \vhi<h can he invcstigate»l only in a regular suit or other 
proceeding authori-^cd In tlie la\v.“ 

3 (‘>utsic!e tire sphcie of fun<lanieiilrd right", it has been held that a 
suit and not an applualion under Art 226 is tire proper remedy to deter- 
mine di->puted facts such as — 

UTicthcr the r**tir»oner is a foreitjner under the Foreigners Act. 19i6^ 

The re’uctancc of tlie ('ourt to recede evidence in a proceeding under 
Art 226 is. however, a tulc of practice and not of juTiMliction. In the 
words of the Snpiwie Cuurt- 

‘All pioccdure is always open to a Court which is not expressly prohibited and no 
rule of the Ccniit has laid down that evidence sliall not bf* received, if the Court requires 

Though the foiogoing ifb'-ervation was made in a ])r(>cceding ior haheos 
Corpus, tlu're is no wh\ it "'hould not ajiplv to proceedings for any 

other writ under ‘Vrt. 22^ ThiU', the Court m.n take e\idcnce in a proceed- 
ing for mandamus, whore mala ^de\' is allcged.^^a 

How far finding of fact may be reviewed, 

1. In vi procts'ding under \Tt. 22h, the High C f'lurl cannot ^ 

court of appeal o\c* tlu' findings tecnTded b\ oompelent inferh^r tribunal 
to rcapi»reid.ite the cv h’uce tor it'^elf <»r to cnnvct an error of fact (not 
going to turisdit*’ ion ) . h«*v\cv<T 'juriftnl \\ *nighl l>cd * on the ground that 
thcevi<lefKe on v\hich i* \>as ba'^e<l wa« not oi .sufficient, - par- 


S^fhnn TmI V. Vnlm li (mifa A 1957 S C 559, A 

l%7 ^ 7'hanshnRh v. t>u*)dt of Taxts. A l96t SC U19 bnum 

of India V. A, mi SC. 1525 

Standard Milh v. 2i/b4, 1741-64] 

Kochunni v. State oi Madra'f^ A. 

Bokaro v. State of w 

lU. B, (f. Carpn. v Industry w 

12, Koekmmi State pi 
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tieolarly when the finding of the infet^or authority is ‘final' tinder the 
statute.^ 'a 

2. On the other hand,— 

The High Court im}' interfere with a fiitding of fact— 

(0 If it ts t>n a 'juiisdictional fact’** to decide w'hich it is not vested 
with final juri>?dktion.‘* 

If it i't .sbovn that the finding i-^ not supptirted by any evidence ;’■*-** or 
that the Trilninal hu'' refused to admit material evitlence or has admitted 
inadmi>sib!e evidence which has influenced the impugned finding;*'* or that 
the finding is *{H*r\erse' or based ujam a view of facts which could never 
be reasonably entertained.*^ 

3 The onh inquiry wliich the High Court can make uinler Art. 226, 
on the piesenl }H>int, therefore, is whether there was any evidence at all, 
\''htch if believetl. would sustain the charge before the Tribunal or the 
finding arrived at hy it.** 

ReUefs not aitailable in a proceeding under Art. 22S. 

1 Though the iuri'-diefinn of o«r High Courts is not confined to 
issuing the Prerogative writs, there is a consensus of ojiinion that the Court 
vii'ill m»t permit this extraonlinarv jurisdiclion to he converted into a suit** 
or criminal proceeding*® under the ordinarv' law% v> as to grant the following 
reliefs — 

(t) A dei'laration of title to propertv**,*’ •* 

But the Court would enter into the <|nestion whether the Plate was 
entiled to resume the Petitioner’s lands bv virtue of a lenn in the lease 
granted bv the Pcctetarv of State, where important constitutional questions 
were raised.** 

# 

fii) A netition under Art. 236 is not normallv entertained to enforce a 
civil liabilitv arising out of a breach of contract or a tort* to pav an ajnount 
due to the claimant.* 

But an order for payment of monev' mav sometimes lie made on a petition 
under Art. 226 against the State or against an offiicr of the State to enforce 
H stari'fnrv obligation,® ciy an order of refund of a tax illegally collected,* 
or pcnaltv illegallv realised* fsee heitrtt''). 

Again, thouglr nonnal’v a decree for monev cannot be passed in a 
procee-iing under Art. 226* the CVurt may issue a dirertion to the State to 
pav compensation to the Petitioner for goods requisitioned bv' the State 
under an uncon ■'tifi it ional statute and then disnosed of r* or to pav full satarv 
during a period of wrongful dism^sal of a Ciovernment employee, but not 
in the absence of nece^^, 1 ry pleading and prayer* 

17a. Sri Diriclor. (1965> <sC. fCA. 1026/^. d. 27-l-«Sb 

1«. State af M P. V Jadap. A lf>68 ’^.C IW (119n). 

19 Kamla MiOt v. State at Bfuthbay. A. 1969 SC 1942. 

ia». Thaminth v. SuMt oi TaXf$. A 19« S.C. 1419 (1423). 

.20. State af Madras v. Sundarank. A 1965 S.C. IICO (7105). 

2t SaAwi Lot v. Union of India. A. 1997 S C. S29 (531 ). 

n Bam SlHfh v. State, A. 1962 Pepmi 196. 

23. jewtaMa V Cmpn. of Ctdmua, (1966) S.C. f<^.A. 630/69, d. 2341-661. 

'24. ^ate of Otina v. Ram ClMhuTra. A. 1966 9.C 6(6. 

25. ffamt V. State of Aetam, (1969) 9.C (C.A 1378/66, d. 3-949). 

1, Khken V Conm^ A. 19R1 Assam 183. 

2. Bntiiudt CMUttMcKira Ca. v. State <?/ Ciksa, A. 19^ S.C 1320. 

,1. Vtdmsel hn^U Ageney v. CMef CmOredler. A. 1961 S.C 41 (48). 
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(Ui) A declaration that a contrail of service with the Petitioner still 
subsisted will not be made in the sphere of an ordinary relationship of 
master and servant or of a contract of serutc, not protected by any stalu- 
tory*a or constitutional provisions, because of tlu* principle that Courts do 
not grant specific performance of contnuts of -'crvice.®b 

2. A judicial onler cannot he t a*-idc under Art. 226 on the ground 
that it affects a fundamental right. A iiiditial order can be challenged in 
appeal but relief under Ajl. 32 or 226 (arnwjt be liad again^^t it on the 
ground that it th«‘ fundaUini^ il rights of the iVtitioner.® 

1 he foregoing principle h.ts hc^ii applied {(* nivisi-ituHcial orders/-® 
provided they an* within juTis^liction/ or hitra t'/rry, substantively as well 
as procedural lyd” 

^ A. Court will nnf enforc«> am** adminisirativi Afanurd or other 

administrative in*<tnirtions, T*ot htvine air ^latulnrv 

But the Court nih inf ot fere where (ht‘ ("‘Tosernnicnt issne^' non -statutory’' 
instructions to inttifcie with fhr <yf»ci''<‘ of |><c'er« bv*' public 

officials 

4. Where flu* Conit hnlds that a pe^iion under Aif 226 i<; not main- 
tainable, It canntjt erant nir* iiUernn in the nature <ff an injunction for 

the purpose of tnahliiif the apjdiiMut fo i)nnc a '-uit and to obtain similar 
order from the Civil Criuit 

5 'Phe (\iuil '» id ruf •^it a-- a ^outf of apf>cal over the infenor tribunal 
and mntxo or uf it- (»wn in suh-< iutif;n of the ordei toirpViined of 


Appeal. 

T, Appea' lies t(» > filvi ^on lb pr h from the order of a Single Judge 
in an app)i<.dion under Art ??6. ]»i('ided ^luh ordt*^ constitute^ a 'judg- 
ment* within the n.eming the Tetor^ Patent'"^ Fot instance, an Qrder 

iHsmi«sing an appHca tion ' a revie'' of an otder of rii-nu'sal of ‘U appli- 
cation under At< 226 lu- hocn hell 1«» be a ‘iudgnK'nt”^® 


IT. Art 1.^3 <3) bai'- 'm ippcal tr> the v^uprenic Court direct under 
that Article, from the decision of i ,elc ludge so that a Single Judge 
ranm>t grant a ceriifiwile under 133 ic^ But it is competent for 
a Single Iu<lge to cr.uU .\ ccitificiff' fur a| pcal to the Supremo Court under 
Art. 132 n> and the v^uprom<* Ctiurt has entertained appeal on such* 
certificate^^-®® 

HT. From the dedsion <n a DiviMon B>orKh, either original or appellate. 
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appeal Res to the Supreme Court utidtar Art. 132 (provided a question 
Qt constiirional interpreation is involed);* Art. 133 (1) (c) f Art, 134 (1) 
(cy or Art. 136 

l*eriod of limiteticat for iipp4MiI from decision of Single Judge to 
Division Bench. 

The peiiod of limitation presiribed by Art. 117 of the I/imitation Act, 
1%3. i<? Ihirty iU\<> from date of decree or order 

Review, 

I Clerica! eiror^ ma\ be removed from a judgment, whether in a civil 
fs 152, CPC] or in a cihninal procee<Hng fs 360, Cr. P C ] 

IT Apart from the above, a Court ha^ no inherent power to review 
it«; own deriMtjns The power of re\iew. like that of appCral, mu<5t be 
conferred hv statute” ** This is win the Fetleral Court refused to revdew 
it^ judi^incnt^” and the framers of our Cnn^itution had to insert a specific 
pnnisitMi fArt 137, sec oMfc] in otdcr to enable the Supreme Court to 
re^ic\\ its judqments 

There being no corresponding pnuision in the Constitution with respect 
to the High Court, it was held in st«ne cases’^-*^ that the authorit\" for a 
power of review for orders under Art 226 must he drawn from statutory 
pro\!'*i<>n if am , and that since the Criminal Pioie^hne Code docs not con- 
tain an^ pioMsion for re\iew. in those proceedings under Art 226 which 
aie regarded as ctiminal proceedings, siuh as for habeas no review 

was available 

As recpifds those proceedings such as r^mndamu^ or certioran, which 
are of a civil naluie there w »s a difference of opinion as to the availahilitv 
of review under O 47, r 1 C I"* C The Madhva Phai.it High Court*® held 
that s Jdl onlv extmds the procedural provi«'ions of the Code to pto- 
ceedings other than suits and not confer a substantive right of review 
On the other hand it was held hv the Pumbav Calcutta'*^ and Madras'* 
High Courts fliat the proceedings for these writs being civil proceedings of 
original nature, O 47, r 2 woulrl be attracted by the operation of s 141 
of the Code 

ITT. The controversy has since been settled bv the Supreme Court. 
holding that the Higli Court h.is. under Art 22/>, an inlierent power of 
review, aiinit from slatuton conditions, 

''which inhere-' in ev^erv' Court of plenarv' iurisdidion to prevent mis- 
carriage of justice ar to correct i,rave and palpcdde rrfprf committed bv 


IS of Raia^tbw v Pratap, A 1960 1208, Sudhmwekhat v. State of 

Orissa A 1%1 *sC 196 Komeshwa^ v State of Bihar, A 1962 SC 1166 

7 B B L, &T Merchanh A^socn v State of Bomhav, A 1962 SC 486 (4SH) 

8 v Dharam Chand A 1961 SC 1743? HOfhk "Chandra v L Af 4. 

Ofieer, A 1%1 SC 1500; Devnatree Cotton v, Dv Commr, A 1961 
SC 1441; fa^atinath v State of A 1961 SC 1361 

9. Cf State of Bihar v Kamr^hwar A 1965 SC. 575j Medan v. Sfofe, A 1968 
Cal. 122 


Satupehand v Union of India, A* 1969 SC 1207; Akrhaibar v. ViroXfhaneetteir» 
A 1961 S.C. 619s Ckkf Inspector v. Karom Chand, 1961 SC. 83S [to qmdti 
criminal proceedinp on tlie ground that the Regulationa for the tmearh of 
which the PHitioner ha^ been woaccuted ofifended ajtainat Art 20 (1) 1. 
PmMad re. A 1961 Bom 25 (PB.). 

Pritm Chand v. Sukkra}. A, 1941 PC. 1. 

Vankadimma, in re, A. 1951 Mad ml. 
rnamm v. Cmtodum, A. 19S5 MJ3. 109. 

V. Femdtndfx. A 19NB 466> 
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Tht High Coutt jnayi accordingly, review its order imder Art, 226 
wlieti it aftcCted persons who weie not parties to the proceeding.^ 

Vtm Jttdiicata; whether second appUcetioii ties. 

1 . Where a petition under Article 22 t> is dismissed on the merits 
it operates as res judnata and bais a irfsh petition unUer Article even 
v^heie Jt IS passed without heaung tlie otlici 

2. But a second petition under ArtiLle 220 would be entertained — 

(a) It the peliUon is di‘-inisscd aN wulidiawii, because m such case 

there has been no deci''ion on the meiitb,-” 

(fr) vvhcic the petition is dismissed m huune, \ iihout passing a speak- 
ing Older that is to sa> without giving an} icasun wliaUuever, 
01 without making ari} pronuun* onient on the merits 
(r) where the petition lias been i ejected on the ground tliat tlie 
petitioner had no standi/^ 

(d) whcic iht petition has been rejected on the giouiid tliat it was 
premature 

(t J wheic the petition has been dibini'^^^cd on the ground of delay 
or tliat there was an aitei native ienicd>/'' 

(/) wliere tlie petition has been iJisiiiisscd on the giound that it 
Ml ohtd questions which could piopetlv be adjudicated in a 
Sint/* 

<!/) ^^licic the c lusc of action w diitciein, 

(ft) wlicrc the sialute ujion which ihc previous decision wa& based 
lid n changed on the mneiia^ puait ^ 

o In proccuhng> undei Ait. 220, the bar oi rt judicata applies only 
whcic tluic 1 i bc<n <111 acUul deci^-ion on Uic mtiit'- llie doctiine of 
• on fiiictiN^ ti\ jiid iiiUi not an is'-cnlial par^ ot the doanne of res 
jitduata, but a tcilinicai content oi 11 of the t 1* Code, which ira} nut, 
IP tcinis, c\t«n»j Ui a ptcHtcviiiig iiidci ail 220*" 

It lollow*> that the OcciMon m du a•-'^cs'^lUcIlt piocecxling lor i tL peruxi 
would not conslituic ti.> j.idi^ata in a pioctcding toi <i chritrent pciiod'*-*' 

4 Thi' docs not i lean, l»ov t \c\ lh« i a partv is at iihcitv to bing more 
than one apjdicalinn under Ait Z 2 h di Hinging <111 as'-c^s jcnt oidci lei.itiug 
to the sa»ne t»cuol, incuulmg suiac adduiuiia! giounds each time* 

jMimtarh, whcic a wnt pctu.on impugning tiie I'ctitioners detention 
i disnu^'scd, the 1 ctPiomr carnol be pcHiUiied to ic agitate the Niiue conten- 
tions 111 ,i sub-^cqi cpt uni i>ctit!on, when no new ciuuni^truices have arisen 
justitving then le agitation^ 

In shoit, wheie there lus been a decision on the nicnts, the rule of 
constructive rts juJuata will be applicable to isn a stcoiul application 
founded on tlie aophl cawac o] atiion^,’ 


20- Darydo v StaU of L. A 1901 Sc- 1157. 

2L Makhanta! V, StaU of B A 191x3 Cal 0 
22 Bfk»iuatt v Jjovtmrfunt of ( P, A 1^)9 All 589-692 

23. Sum Ktmur v Chantm, A 1956 Punj 157 

24 . Joseph V State of Kerala, A. SC ^514 ( 1575 ) 

25. Asmar State of M I nmui/iai 

25« Amntsar Muntetpahty v. Stoic of Punjab, A 1%9 SC 1100 (ii64) 

1. ihiis broad slateoirnt to have been hunted DetHiol \ b T (/-, A. 

^ C' 1 1 A) 

2 . V. fanepeda Sabka, A. 1964 bC 1013 (1968) Supp. 

% h^ahr, S, T. On A. 1 ^ SC 

^StSSif y. a. ma/ee. d. 



smoktiB. ooM&YittmoM imAx tlMUlllk 

WiMther kdguitat of High 0>wrt muler otlimr ^irnkBctioA bort 
iwplicatioa indbr Ait. 226. 

The buprenie Court has hehi that wheu a question haa been agitated 
before tiie liigb Court in other jurit>dKtiou, c.g., in a reference under the 
Income-Tax Act,* or in exercise ot its levisioiiat jurisdiction under the C. P. 
Code,*® u cannot be re-agitaled in a petition under Art. 22K>. 

Whether judgment under Art. 226 bar* ^ppiicetion nndor Art. 32. 

1. The Supieiiie Court Kts held that where an application under Ait. 
226 lias been di''posed of on die incuts, die decision would opeiate as res 
j^duatOi so as to bar even an application on the same grounds to the 
Supreme Court, under Art. 32.' 

2. This viuutd be the result also where the High Court has dismissed the 
application tii hmine, without issuing notice on the opposite party, provided 
the order of the Court is a sjH'akmg ouler on the incuts.* I'he I’ciitioner’s 
only ptoper lemedy, in such a case, would be to come to the Supreme Court 
III appeal.* 

Whether decision under Art. 226 hars appeal under Art. 136. 

The Supreme Court has held diat, in the exeicise of its disci etion, the 
Court would refuse to aiterlain an apjteal by sjiecial leave under Art 136 
against die order of an inTcnui tribunal whcic die High Cuuit has ictuscsl 
ic' uiteileie with dial uidcr under Art 22l>, after a hcainig on the merits, 
and the i'eliuoner has alloxicd tlwt ilecisntn to be lin.d .in between die paities, 
by noi pieUinng an appeal against dial decision ol die High Couil 

Whether a decision under Art. 226 will bar a suit by res judicata. 

1. The Supieme Court lus hell** “ that when a question has been 
decided on die merits in a proceeding tuidcr Art. 22o, the same question 
cannot be agitated in a suit e\en diough die ic/icjr sought to. m die suit 
must necessarily be different. Thus, 

Wbeie dpprofsriate writs were ptayed lor in an app'itaUon under Art 220 on the 
hnduig tlal the lettUoners liability as surety stood dischaiied on amount of the 

blates uueriucucc with tla liability ol tlic piuicipai debtoi, and there has been a 

deasicm on the tui.nt% a suit will be oaned to obtain a dicbratiun to the same sheet.'* 

2. But no res jiuiuaia would arise it the issues die different.'* 

Non c<»npiiance with writ. 

Xon-comphatice with a wnt ui oiiici issued uiidei Art 22o constitutes 
contempt'* of Court. 

But d \tolation ot the Courts uidci, in otdei to constitute contempt, 
must be wilful'-* ds disiingutshcd Horn being ‘casual, accidental or uninten- 

6. 1.1. if. V. / lOatttk. A. 1%6 S.C. ZoO (26/). 

ba bhankar v. Kmhmp, A IWQ S.C. 1 {4). 

7. Dmyao v. State of U. P. A. 1961 bC. 1457 (1464). . 

8. VtTudhnagaT MMs v. Madrot Oovt , A. 19^ ixC. 1196 (1198). 

9. PUeot Lhand v. ckandra SImkar, A 1965 SC 782 (784). 

10. Nenthein Xy. Cthoperattve See, v. Indtutual Tribmal, (1967) II L.LJ. 46 

(61) S.C. 

11. Ctd^himd V. State ef (^tarot. A, 1965 S.C. 1153 (1159), per Rachubar Dajra). 

Sarkar, Aryutgar & MudhoUmr Jf J (Subba Rao J., dmentint). 

Vi, Vntott aj Mta v. Nemk Stngk, A. 1968 S.C. 1376 (1372). 

13. Vf, Deiai /. Ml Ram Kumm v. Baldee, A. 1965 All. 572 (586 ) ; Namh ttmiaiit 

V. Sted*, A 1969 AtL 466. 

14, y 0 tkdttimma, m te, A 1961 Mad. 6U; hte^kgndra v. Seey., laetd S69- 

A. 1953 Amm fa. 

lA vkiti /mtkf, A. mi SC. vm iim). 
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tionaU** Thus^ there Js no contempt if the perM)n who has violated the order 
had no knowl^gc of it/® 

If, however, the alleged contcninci had knowledge of tiie order, it is 
no defence to say that "the act was not coniuin<icioub in the sense that there 
was no direct intention to disobey the onki Hence, the mere fact that 

die allegation of contempt involves an interprclalion of the relevant order 
of the Court doe^ not excuse the disobecljencc, and the Court can punish 
for contempt, after a piopcr intci pi elation of the oider/^' If the adminis- 
trative authority has any donht as to the uider oi the Court or the injunc- 
tion, it shoukl ask for direction^ oi a danlicaium fioin the Court itself,^ 
instead ot disregaitling the onlcrj aftei pnitihg ii-- oah inter ijretat ion on it.®® 

It follows tliat even vvlicn an injuncoon lias been nnpiopeily obtained*' 
or is subsequently dischargetl,-* it must be obejed uhilc it lasts 

CL (1): including writs * 

1. These words in Art. 32 (2) and in Art 220 (1;, indicate that the 

powers ol the ^upTeino Coiiri <»r the High Court undci these aiticles arc 
not confined to issuing preiogative onl\. The present Article, thus, 

vests the High Courts with all the jkjvvcjn of tlie CngliJi High Court of 
justice to j'isue the pteiog.itue v nls under the Coi a ion and some- 

tliing nioic,*-^ iircspoctive (ii nhat is laid do\’ n in s. oi the Cr. P. Code 
or s, d5 >1 the Sp, Kd Aa 

2. The WonK or*kii... .* in 32 (li and 22o fl) 

empower the supreme Couil.s as will a^ the Ihgli t'onrts to issue directions 
or orders in tlie nature or ho‘ iO t.nr/>u^ cU , qm ii iliough sudi direction may 
not slnctls coufoi'n to anj ot ilic VviUs as thev aiC* known at Ungli*h com- 
mon law, provideil tlie hi<*ad and fundamental piiniiple-^ that regulate the 
cxetcise of junsdiciion in the mailer oi granimg Muh W!it-» in English law 
aie observed.*’ dlius- 

(i; Though a writ of Piohilniion will not is,ue against an executive 
authonlv, a piotiil)ilur\ oolor would be issued vdiere tlie action of lire execu- 
tuc aiitiiOMlv rriav a 

m; When fundamental neht^ uic aliecteti, the Court can c'^en make 
a <lt?t latalorv oulei if that i'^ tlie piuiiei rebel to be givt*n to the aggrieved 
parly j^ec .i1m> p 407, «;a/cj 

nrhroughout the territories in relation to which it exercises jurisdic- 
tion’. 

1'he present Article coiiters jKiwei to issue the writs, —irrespective of 
what powcT.s the High Couit had pnor to tlie Constitution, — thioughout 
the limits ol ihe^ entire ieinloi_\ f»\er wlmh tl.e High Court exercises its 
jurisdiction,— <)n(//rzo/ or a/*f" 'Hotr In sliuit, the obje'Ct of Art. 220 is to 


x,nton V. Tregomng, 


20 

21 . 


16. fatrehugk v, Maftchi^siiT Canal Co, WN. 7 (C.A.). 

17 Stanconth v. Tum^udg^ U. £>, C\ (1910' 2 Ch. 1^) (^4), 

18 . Hedkins<ttt v. iiadktn>oti^ 1 1952 ^ 2 All EK 567 (S<> 9 ) 

19l Lyon v. Caddafd, (1850) 3 Nlac. & O. 104 (717); *-«. 

Mantt & Co,, (1915) A.C. 7S0 (759). 
Jhewty V. Thacker, (1819) 3 Swan, 529 (546), Chuck v. Cremcr, (1846) 47 
ER, 820 

22v Extern trust Co* v. McJ^eiuie, Mann io, (1915) A.C 750 (759). ^ 

23*2$ Catctttta Discount Co, v. L T, O., A 1961 SC 372; RwM Ahmed v. Afhm* 
ctSSoS^7my) SC.K. 566 (572); (193(^1) C.C 61 (63), 

8. Basat^i v NagaPM, ( 19a;)) 1 SC R. 

8a. Casi Sttil v. State of Bthar, A. t9b1 SC 16^. 

9, Xoctmnm v. State of Madw* Qr aao* * — v 

lOt EaslUd Monad v. Muiidctped Board, 250* A. 1964 &C 440, Satyan^ayan v. 

JISriMNNb A, 1900 && 133 am. 
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ttnjMYc the fetters that were imposed by such legislation as S. 491 of 
Cr. P. C. and s. 45 of the Specific Relief Act upon the power of the Hum 
Courts to issue tlie prerogative writs and to place all the High Courts of India 
at par witli tmc another.** 

But wide as are the powers thus conferred, a two-fold limitation is 
placed upon its exercise— (a) the power is to be exercised ‘tlirougljout the 
territories' that is to say, ^e w'rits issued by the Court cannot run beyond 
the territories subject to its jurisdiction; (b) the person or authority to 
whom tJte High Court is emiHiwercd to issue such writs must be 'within 
those terntoues', which clearly implies that they must be amenable to its 
junsdictiun either by residence location within those territories,** or the 
cause of action at ises, whoil> or in part, w ithtn those territorie.s, as provided 
for in cl. (lA), [p. 403, ante]. 

To any person.* 

1. 'i'hesc woids mean to any ^terson to whom according to well- 
established principles, the writs hiy.*-'-‘* 

2. When a perbon's fuiidaiiiental right is infringed by a private person, 
his remedy lies by an action under tlie ordtnarj law and not by a wnt‘* [see 
p. 220, awft’J. 

3. ‘Penon’ includes any conijiany or association or bo<1y of indivi- 
duals, whether 'imoipoiatrd or not [.c. 3 (39), General Clauses Act, 
1897). Hence, a writ undet Art. 22o can be issued against budtc's like a 
State .Mcilical i acuity,'* the Sjudicale of a L'nivcr.iily or the Uniccrsity 
Itself.*'' Arbitiator api>omted under s. lOA of the Industrial Disputes Act.'* 

'Any person or authority.* 

Thib expression is wide enough to include (a) all Court.s and tribunals 
situated within tlic terruoiial jurisdiction of the High Court, whether such 
Court.' or inbunats ate subjcM to the appellate jurisJuitoH of the High 
Court or not;"* 

(b) Odier anlliorities e\en though the) niU) not be 'tnbunal' under 
Art. 130.‘* 

Whether writ lies against the High Court itself. 

1. The High Court, acting in its judicial lapcuity, cannot lie sud to be 
an authorit) subject to the juiisdiction of the High Coint itself under 
Art. 226.“* This IminunU) ha> been extendc*d to a Judge acting as an arbi- 
trator in a suit, where the i>arlies authorise bun to act as the sole arbitrator 
on all questions invoiced in the suil.''^a 

2. But when the High Court or any of its jndgjss** acts in an adminis- 
trative capacity, a writ under Art. 226 shall he against such dcci'iion or order, 
e.g.,— 

(a) When the High Court takes disciplinary proceedings against a 
member of its btaff.** 


11. Elecltm Vomnaaton v. Saka Venkata, (1953) Si,C.R. 1144* 

12. Corhfciuf Ca, v. Jattmm, A.a9S2 CaL 315 (21B), 

13. fndim Tokauo Corpn. v. State of Madras, A 165 Mad. 549. 

14. Shamdasam v. Central Boult, A. 1^ S^C. w 

15. A C. Dasgupta v. JBejo^ (1968) 56 CW.N, 861. 

Uc JagM V. Urdoarnty of Imniab, A. 1962 Puttj. 396| Dipa Pal v. Umoerdtr of 
(1952) 56C.WJ4. 861. • 

17. &ukeiriHzM«do0r SMa v. Hind Cydes, A. 19^ S.C 874 (SU). 
la MtaUal V. Stala, A 1962 AIL 963 (586). 

19. Oaiwiakamm v. State of Madrai, A. 1968 Mad. S3 (68). 

ISa. AratlvTketMfm, OA.»(19e9) 2 S.CC 7S6. 

2P Hirngm r. /jwK Pra&tik A 1964 S.C 16M, 

21 * CLP^gat y. Okh# JuSce, (1988) * &CA 1831 (1868) UMhU 
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g* Where the Ili^h Cpurf refixes the seniority of subordinate judicial 

(r) Where a Higli Cotirt Judge acts as Industrial Tribunal*® 

(rf) Where the High Court settles its holidays and days of sitting.** 

(e) Where the Chief Justice refuses to allr,w a sitting Judge to 
function.*® 


^Any Government within those territories/ 

1. The ^\on1 'Government* has been spiTifiralh mentionerl in order 
to obviate an\ oontrostTsy as to uhelher it would l>e c<A'ere'l by the preceding 
words 'person* or autliority*. 

2, Tn some cases/* it lias be^m Mig^rr-ti'd that wln-re the right which 
h asserte<l by the Go\rr‘tnrrnt in making the imntiprjvvl ord#*r 5s not a right 
following from its sovereign posters, vnrh Fininont OoiiiaMi Taxation 
or the like, but is a right ^’otindinl on the general law, eg. a contractual 
right or a right follov^ing from n lea^c U) \Ahi h the Governmtnt ts a party, 
the High Court cannot inlei*f<re with «uch private right< of the Government, 
under Art. 226. 

Tt i‘ "ubmittc^l that the above approach is not sound. Under modem 
conditions, when Gmernment !« erFering iido bnslnecs like a private trader 
ami also undeitaking public ufilih^ st*r\icts, manv of its acts mav he non- 
governmental, in the strict sense: but it« action voukl nevertheless, be a 
'State action* acainst which the individual should have liis remedv. bv way 
of a writ und Art 226, pro\ide<l of coi r-'C th'^t remedv is not excluded 
bv other principles The true princifde of exclusion in cases of contiact 
or lease is that in such ca>es deteiTriin ition r>f fjijestions c/f facts on evidence 
i‘' necc'-'sarv’®^ and. therefore a stilt or odier proeeedine umler the general 
law would he an ai'piopri’ite lemcf!^ that the Court would nrfrmally, 
refuse to exercise its disc^etioini v iuriedictinn under Art. 226 But even 
in such cases, the furhdtcl^of} of the High Court to give relief In proper 
cases t.s not excluded. 


Whether writ lies against the Legislature. 


The rnajoritv in the Kvdei*’nc( C jse^"^ has held that— 

(a) The inrisdiction un ler Att <Mn in a no per case be exercjseil 
against the I.egis1atuic, eg, where the Irttndnn bv the order of a T^egisla- 
ture for contemp* rf»nln\ctu‘> die fujidio'fnt d right of a citizen (who is not 
a memlicr of the IIou^'c’! under \it 20 or 21 


(b) A T/egishture in India. c-T,not tM-c imnumitv from the preced- 
itjg iurhdicticm of a ilieh bv lunc a ‘'<nerd^ v ie a warrant 

vhich <loes not specifv the cau'-o of ose-'l or de’vndon 

(r) \ Tu<lce canned be pmccoled n^^dn-t 6u* contemru of a Legishhire 
for having exeroisetl his iuTtsiliuioe nnd<r \il 228 aniasi a vMitrant issu^ 
bv a Legislature or a conviction made h\ it, m the exercise of it? pnvtieges. 

K Mad^ 1 (FB.>; Gordon v \^) I L.L,J. 

S sSt A i«£*CaM37; Htmif v. State of Assm, A. 

ate flSLf^SirfSCir. V. Or/«a. A 1962 SC IJCOj ffcwrfwirA 

k. 1964 SC. 1419 <11231 : Sohm M v. tmVw of A. 19^^ S.C. 


*l Alt 143, A. 1968 SC. (262; m: 2«). 



440 


saoKTBK ooKTsnttnrioK ov indta 




•harlMBetioii «Ktelids over final as wdl as.ittlarloeatiMfy orders. 

^ Art. 226, unlike Art*?, 132-6, is not limited to ‘final orders’, It extends 
to interlocutory orders also.^ Of cour.se, whether the Hig^ Court would 
interfere at the interlocutory stage ha.s to be considered by the Court accord- 
ing to the circumsuinces of each case, before exerciting its discretionary 
power.* 

*For any other purpose*. 

1. These words make the jurisdiction of the High Gufrt to issue the 
writs more extenMxe than that of the Suiweme Court inasmuch as these 
wonis are absent frotn Art .32, and the Supreme Court ma\ have the 
power for ‘other f»urpose’ on1\ if such pf>wcr is conferred hy legislation 
(Art ISOV But Art 226 confers ujvm the High Court power to issue the 
writs for the enforcement of FuiMlamcnlal Rights as well a.s for ‘other 
purposes’. 

2. ‘Other pur{X)se’ means anv purpose other than enforcement of 
Fundamental Rights, / c , the enfon-ement of some other irejal right or the 
performance of sojiie Ir/jai duty * It thus mchidi’K the other pttrposes for 
which siK'h w'rits ur onlers were av.jilihle before the commencement of the 
Constitution or at English Common l.»w * \\’h«’re the Court refuses to enter 
into the question whether tReie is anv right, it canm't is^ue a writ under 
Art. 226'* Art 236 does mU authorise the Court to interfere in the matter 
of purely political rights* Tt alsr) foVows that no writ under Ait 226 is, 
available where the Petitioner fails to establish a legal right beltmging to 
himself * 

3. ‘Any other purpose’ means a puipfise for which anv of the writs 
could, according to well-established principles, issue The words can h.irdlv 
mean that the liigh Coutt can issue the writs for anv purpose it pleases.* 
The object of incUuUng the jiower to issue the writs ‘for anv other purnose' 
is to place all the High Courts in this muntiv in "•omewhal the same jvjsition 
as the Court of King’s Bench in Enghnd.® 

4. Tlie object of Art 226 is uut to supplant the ordinarv right of action 
or the remedy j)re«vribe<l bv die ordinary Irw of the land.* 

5 On the other h.'>nd. ir viould apoe-ar from the ohser'Vations of tiie 
Supreme Court in Kachttmi v State af Madra.’^-*^ that where funriamental 
rights have been affeiterl, the High Court, like the Supreme Court, would 
not be lacking in ]>ower to decide dispuUtl f.rets on taking evidence, ?s In an 
original action, and evm make a de'I.mitorv order, where th.at is tin* projier 
relief to be given to the aggrieved party. 

Proclamation of Emergency and Jwritdiction under Art. 22fi. — See 

Art. 359. post 


HABEAS CORPUS 


HdbeM Corint** natture of. ‘ 

t, Tt is a writ in the aature of an order c.iHing upon the person who 
has defined another to piofluce the latter ISefore the Court, in order to let 


(1S68) 
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the Court know on wliat ground lie has been ronfinetl and to set him free 
if there is no legal jurisdiction for the iniprisonnient ’ 

2 . Jt is available for release from detenlion of an individual not only 
by the State but also bj another frivale individual.® 

I 

Wlieii habeas corpus does not lie. 

1 If il appejirs on llie f*Ke of ♦!»' Klnin a person is in dr^tention 

in cxccutifin of a on imlit'nicnf on .i rriinin*i1 iliarj^e, that would 

be a sufficient answer 1<j an appHc.Uion ff>r h<ihra^ corp^^s Assuming that 
in such rases it is open to invC^tipfate tin jUiisflKtion of the Court which 
con\!Ctcd the l*etionei, the rnr»e f/tt (h.C thf^* tiial f'oui'l hafi acted with- 
out jurisfliclion vm^uIcI ruit in^^tifx intf*ririenc(‘ b\ hahra corpus, if the con- 
viction had ])cen u|>lu‘ld on ifwjci] h\ a (^jurl fit (onipctfnt iciisdiction : for, 
tlij^ appellate cou^'t i^- fulh u#tnpct<ii* o/drvifle whf^thfi the trial was with or 
without juTtsdif tioii anti il li i wi tli fi<jn o dctitle lli it fiuo'-tion rijjhtl> 
as wtH as W'here the 'piKihte coinl wroni/K holds that the trial 

Court had iuri*'di(tion it (.uinol Ik* ^ iJ,] h»\e a( red without juiisdiction 
and the onhM of the .ipfieHUi touM (ann. t be tihatul as .i nnllitv^ 

2 In hahra\ c<rpv^ pio cfdu ftn ('otnf i to ha\t- leijard to the 

or othoiwi'-e of tie <lot<‘t>tii>n it the liinc ni the return and not 

with refviMu^'* th«* date of it» t!i*’<ion of tlv' pToreedin" Hence, if a 

fresh and ^ali<l < ider iusdf\inq the k^ention i inidc hv the time of the 
return to the writ the C^aII 1 «. mnnf nio'isc tl » *lelcnn whatever miejht 
ha\e been the rlcfei of the fufki in inu^innco o* whiMi he was arrested or 
initiallv detaineil 

3 When pjosirat restrain' i- put v\x,v a ] erson under a law there 
i« no ricfht to habeas arpuK unlesi jiic Ian is nnr<*n«titiilionar or the order 
is ultra *iircs the ^tltnte*’ Tint the TVtiti^’mer is entitled to challenjije the 
constituttf>nalit\ of the i iw in the hahoa^ lOfp-uK pn^eedinsf and the Court 
is iKUind *ii reliM^'e him if tlii. 1 iw ‘s hi Id to hi iuk onstitutioiitd,*^ 

4 Thvler Art 22 o a for hal*ra^ mrpuy would lie mU only 

when a person is detain* d hx the Pt c<* hut dsn vhen he is detained b-. another 
private in<liMdMal, hut no petition iiinlo? \rt M would lie in the lattei case, 
l>ecause Art 32 doe not ap]> 1 \ utiUsn a '^und nnent il ricjht* has been 
infrinji»e< 1 **' 'see p. 222 , antr) 


Whether a person released on bail is entitled to habeas corpus, 

1 . Tf was hchl lu 1 pinirle Tii lt;e ff the Mlah ihad THc:h Conrt^' tliat 

where the remefh of hai’ was a\ail‘ht»' u"'‘<*]n under ^ of the CPC 

sliould f>e lefiu-ed Tld. pi»it’Mi-iti<»n t-^ I’o hinrer eood in \iew of the 
Supreme Coint fltvjsinn in ( olot \ S 

2 . IrVen wht'if m ar^'ested pci’^on li’s been rranled hatl he is entitled 
to apply for Iwhca^ ( ^rp to luxe tl e uinse foi hi*s anesi ^ rjnircil into 


h State et Bihtif v Kameyu^ \ 1‘66 "sC 575 *577 
2] Iham I State oi V P \ SC PVS 
3 fanorif^it v Staff of Hv^era^wf s( R 3t* 

4-6.‘ hmanjan v, State oi Punjab. H932> SCR 3«6 (401); Gotnitm v CfOtt of 
India, A. 1965 SC. mms) 

7. State at Punjab v 

a Makkan Singh v State of ^ 

9 Cf CopdUm V State af 
VK VidyaVetma v 

11. Maal Ckmd y Emp . A. 2Sl 

li Gakm V. Suigi, A. 5bC. 93. 

13. ZMe V. Gaaga* A a 

la Ztddaeat % SMit, A. 19R> M3. 17. 
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The reason ts that actual pJivstcal confinement or confinement in jail is not 
necessary for the ivsue of habeas corpus It lies not only where there is 
an actual confinement but also where there is a present means of enforcing 
it. Where bail is grantecl, the person is not set at liberty. He remains in 
the custody of the Court through the agency of the sureties.** 

When habeas corpus is refused 

1 The writ of habeas corpus can be issued bv a High Court, under 
Art. 226 only if the person or authoiitv against whom the writ is sought 
is within the territorial iurisdiriion of th.^l High Court, at the date of the 
nppluation,^' well as at the time when the writ is sought to be issued,** 

2 A writ of habeas corpius cannot be issued — 

(a) Where the prisoner is detained in a place outside the jurisdiction 
of the ITii>h Couit to which the applicalUm is made’® The Court has no 
turisdiefion to issue tlie writ if the person in w^hose custody the prisoner 

has iemo\ed the pn^oner outside the iu!isdiot»on of the Court heforc 
the date of issue of the writ, whether deUbeiatclv or not** Rut proceed- 
ings in contempt ma\ lie in case of a deliberate reinoxal to a\oid the writ. 

fb) There is no occasion for luibcas torp^is unless the Petitioner is in 
custody or detention,** whieh includes internment** 

(r) WTicre the effect of granting the a\rit would be to review the 
judgment of a couit which is open tn api>eal or to falsify the record of a 
court which shows futisdictiun on its face’® 

^ \ rule for habeas corpus must !><• di'^chargi^l where the Petitioner 

has been released by the persem or authuritx who liad kept hin^ in detentirin *® 

On the same principle where during the pendenr^ of an app^l against 
an order refusing an application for habeas rorf^tfs the appc'lhn* is release^! 
from cuttodv the appeal must he dismissed and the appellate Court cannot 
he aske<l to pronounce n{x>n the conectness of the iudgment 1>\ which 
kc^eas corpus had been refused** Rut a temporary reW^e on bail does 
not bar an application for habeas corpus to test the legalitv of the arrest.** 

Conver^el^, it has been hehl that in habeas corpus proceedings the Court 
IS to ha\e regard to the l<*gaht\ or otherwise of the detention at the time 
of the return and not with reference to the date of institution of the proceed- 
ing Hence, if a fresh an<l a did order justifying the detention is made bV 
the time of the return to the writ or at inv time before the order of release 
IS made, the Court cannot rlrase die ddfiiit whatever might have been the 
defect of the order in pursuance of which he was arresteil or iiiitiallv 
dftaincil 

15 Saransiapanv v Emperor IT R NTae 862* I9i6 Nag 20 

16. Ze^^anits v, Emperon A Wl Cal 7fi VhhamMw v, U F Gavf , 1*M5 
Oiidh 117 

17 Jmtnl V State nf OrUsa A 1851 Orissa 86 JThe contrary view, as regards 
internment in Cirindra v Btrendta 31 CWN 593 proceeds UDcn the word 
‘detained^ in s 491 fl) fb) of the Cr P C It mav not be used to fetter the 
ronunon law wnt of hab^s corpus which Is available in the caae of any 
*5mT>risortnient’ in the Bladiatonian sense Some Canadian «itatutea tise the 
wca^s 'confined or restrained of his liberty* fCf De BmumvUle v ijniiMs, 
flflSP Quebec Sup Court 277J 

16 S V. BmomaUv, (19161 44 QtL 723 {793). 

19i Amatendra v. Garrison EnfAneer. A 1945 Cal 430l 

» XeOm y. mp. A 1944 P.C 24. 

21. nahM y. JM. Muiimste, 56 AD. 40». 

2? Smmtu y. Wmper0. (19451 FX.T. 46^ A. 1946 F.C. 19 _ 

23 ATar^ V. of (1952) S.C.R. 396 (4W); Mmnmaym v. 

of JWW* A. 1983 &Cr 2Tjr (»»). 
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L ^vil or tovoMM law, arrest voider. 

ri.i. arrest or detention 4or any 

err / 1 n I tu ^ fcvcnue dues, an a2>phcatioti foi habeas corptis lies on the 
g ound that die requiicnicnts of the law liave not been complied with**-*® 
though not on Uie ground of contraveiiUon ol Art 22 ( 1) or on the 

ground dial the l^etitioner is not liable to be arrested under & law* 

II . Court, pre>cooviction detrition by. 

Various provisions of our ('nuiinai I'tOLecJuie C<k1c emiKiwer a Crairt 

Xr‘Xant'irt;r^ ‘>‘- 

i ^ ai Oiniiot be rt SOI led to to inquire into the merits of 

«he ottence with which the jiriMmer has been tliarged, before a coun of 
cawpetent )urudictton^ ^ n tuun oi 

l^ut where there has been an undue di^la} in bringing a man to trial, 
t^e Coun may, on an applieaiion ior corp^?^ release Uic prisoner on 

Whore a {htsoii has been anested under warrant of a Court, the arrest 
(.annul he ruulnigid on the giound of coi)tTa\Lntu>n oi Art. 22 (l)-(2).^ 

III. Courts detention under conviction by. 

The decision uf oui Supreiut Conn in Jananian\ casc,^ it is submitted, 
must now be r^«irl in die light ol the laUi linghsh occision in R v. Board 
» / ( oHirol, U'jice, lliough the ^uj^enor Court, m a pioceeding £oi hcibeiis 
iorp\us^ will neilber question the coireduess oi the itcital in a return to the 
wnt that the pnsonct is in dcltnlion. m txccution ot a sentence of a court 
• rtiougli the truth ut ilic rcluui ina} t^e impeached in a proceeding for 
contenipl tor making a fahe Ktuin^, nor question the correctness of the 
senleiKC, u be o[x.n to the suptnor Court to inquire whether the court 
whnii ordered the detention had juiisvliciion lo do so, and tins extiaordinary 
iowei uf the super M^r Cuuit in a proceeding for hubcap corpus cannot be 
billed b> the Undnig ol an ap].H.*llate (oiiit (ha\mg junsdiiUon) that the 
infeiior court wlikh ordered the detention had junsdiction. Wfiere the 
sentetKe is illegal, the dclintion witlioui jurisdiction'’ 

But where theio no (juestiui. of juri'-distion, Uic legality of tlie detention 
under a sentence ol couit < mnot be queshoned in a ha('^ai corpus proceed- 
mg, unless fuiUier dclennon has l#ccunie unlaw lul owing to the subsequent 
ciicunisUnc&s,^ eg, w here the pnsonoi has earned a i emission of sentence.* 

IV. Criminal law^ airest under. 

The Cnminal Tioceduifc Code and Mtuilar laws empowei the Polioifc to 
arrest a person in certain circunistanu''- In such a ca*-c, habeas corpus would 
he for the release of such person on the icdlowing grourr inter alia — 

{%) That Ujc arrest and detention is m Molation of Art. 22 (I),* 

24, Ci^ctor 0 f Makibai Ibrahtm (1*^57^ S^C.R 970 

25. Purshattom v. De^at, U955) 2 SC K 887. 

L State of Punjab v Afmh, (1953) S.C R. 251 

2, Kapufckmd v. Tax Recot ery (Meet. A bC t>82 

3, \Ram Nawyan v. State ol Delhi il^) bC.R b52, Jugamatit v. Stale, A 
i960 Qnssa 2%. 

4 Bmtalkm, (1919) I A» ( 378-9) 

5> Jaeutedan v. State of Hydetabwi, (I9i>l) SC.R. 341 (3so) 

6, i?. Vv Bomi of (1956) J AH bR 

7. Mpm StcRi of Rajastkm, A. 1<«5 Kak loi* 

CSC Cadao v State of Mahani^^ta, A 1^1 SC. 600 

9. ^ of, (196a) S.C IW.P. m/m. d la^i^aa]. 
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^jiO That tile arres^t violates the procedural provisions of the law which 
authorised it, oi is substantivcl> ultra %nrc^. 

V* Extradition. 

Habeas i or pits has been granted in cases under the Indian Extradition 
Act, 1903 (now leplaced by the Act of 1%2) — 

(ij Wheie the delentJon ts uttra *ivrcs, eg, — (a) Where there are 
detc<.ls in the wairant^a or olliei founal defects not aftcctmg its legality.*’^ 
\^b) Where the police h«is arrested a person without cither a leqmsition from 
the Slate where the oftence is Said to have been coininUietl or a warrant 
under S 10 of tlie Act.*^ (c) Wheie the delenlioii is in excess of the 
peiiod presciibed b} S 10**-* i^d) Wheie the aulhoiit) under which a 
person is being deUmed is on ihe face ot it illegal.^® ie) Wheie the 
j>ers4>n was not given a hearing.** 

nn Where the extradition tie.ilv in*' not been incoiporatc*<l m the 
muniwiial law (»l ilic laml. l)\ legid.»iu)n,‘ lor inunuipil courts cannot 
entorce die ttealv ns siah/" tir, the extrathlion ticaty having coinc to an 
end, iheie uj. no imitj.K.iMlcnl legislative authonly io? the cxlradiliun *• 

Convciselv, it has been held ihit even where tlieie is a tiCiilv piovulmg 
for extradition toi ccitnn ollences cnnmciatcd therein, it not uicomi>e 
t<iit tor the Ivc'gislature to punuk bn txliadiUon on add itonal groumis 
and die iiuniKipal (.c»uit^ aic bound <o give clicvt to such tnovi^ion*” 

The Patna* lligli Court liclil that wheu lie evidence i.tken b\ the 
Magistrate distlosc^ piiuia }a<h that the olienu coinnnltcd b\ the pii^tniei 
i<i an cxliaditabe oflcnce, the ll*gh Loint should luM interlert on the 
ground tlial die txtnidition wa^ lieing sought lor lo take ♦ution igain^-t the 
pris(;JKi loT fus /V ailiviUe'^ 1 lus dccishin is ot (Jlle^llona^>le autliontv 

in VKV ot the latter Lnghsh decisunj ot kuu him * 

Tlie Extra<iiliwn Act, iyt>2 *not onlv lontainN provisions loi extradi- 
tion to vouniiie'- aidi wliuh diui ate t vtiarlitii)!! anangeuKiUs but .ilso 
foi suiiendcr »»! tugitne cpuiinas jo «»un{ius wuh wliuni lliere arc no 
such anaiigunents 

It Is to be noted tliat s 7 I 3} ot tbo Aa piovulcs- 

li the magpnaic is of opinion that a //nw® )ait$ ca^ic p not made ou* m support 
of the requisaion of die ioreir^n slate he shall dpcharge the fucitiv^ uiminal 

It IS, thciei Hi eUai tli t an apph* ilioii foi hahta\ cor/irv will he to 
deteirujue wlielhn daic ts «i /'nnw / tele e isc and thu fbe Maj|istrates deter 
imnation \Ui-> tjuestion will not nc hnal Ihe qut stions sinMhe<l in 31 
ot the Act '•h<d! riKij Ut ot^en in a iirocceding loi habeas lofpu^ 

VL Infant, custody of. 

Prior to the Constitutfon, there was a vontiovers} as to whether the 
reinedj under s 401, (V. f’ C was baned b> the <italulory rcrnc^ly under the 
Guardians and Wards A(t 

ttti /wr V Dt Magistrate, Ba^tt, A 1940 All 23. 

10, Madtien v Dt, Magistrate, Tntandrum, A 19W P.C. 213 (21S), 

n Sontidnr v. Emperor, (1934) C.WN 285 

12 Suraj v. Bmpefor, A 19^ Pat. 419 

13. Rotkan Ltd v. Supdt. Centra! Jail, A 1950 M B 63. 

Ih In te RuOatg btailmoH (1911) 39 Cal 164. 

15. Bnaut V. State, A 195L Baj. 127. 

16 i: 0au Ram v. State, (1950) S.CJR. 373. 

17 AdMmdlm v. Smp., A 1946 Bit 196. 

16. Kale$jm0 (19») I All EJL 31 {3f). 
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Art. 

This controversy should not continue under the Constitution inasmuch 
as s^} long as^ the ri^hi to habeas corpus was einb<;died in a general statute, 
such as the Cr* l\ C,, it was legitiiiuite to mijuire whether that general right 
had been excluded by llie si>ecial righi ct;ni erred by the Guardians and 
Wards Act. But now that the right to fiaheas corpus is secured by the Con- 
stitution and the w'rit of haheoss corpus js ,x w nt of right, the wTit cannot be 
denied simply on the ground llial ilie IVtiiionei li»»s an alternative remedy. 
The Supreme Court har» taken lliih view c\en wiili res]>ect to tine statutory 
right under s. Cr. P. C.'^ 

The writ should, iherclort issue wlietuwei ll]«* release of the minor 
from detention is nev.es-ary ioi the pnneUitm ol liis health, safety or 
morals,.-** 


VII. Member of Parliament, arrest of. 

Habeas corpus lies to obtain the rele:i"(‘ a iiieniber of i*ariiament 
v.ln) lia*' been rirre^led m bieaili o\ the pii\ile;j^t nut to be arre-ted,'*''* which 
extends only to ariesl under uvd pioces-*. “ 

VIII. Preventive Detention. 

1. r* \ ‘itue drteniifiij being oii\iou'-l\ i lesiraint ot j>ersonal liberty 
by tlie Kxeculue, at pus woulti In., «»n twoiold giound' — <i) Non- 

;.onshlniiona! ; (in Cun-*tiuiiiun d 


I. An« cofistiKifuoui' 

\a) Wheie <»nier oi detention i-- ultra 7.rc,s the provisions of the 
J'ltxenluc iMeution -\ct, the <ndier betouK'^ a nuliitv and the detenu is 
eiititlol to oblam Ins release b\ habeas (yYpus In Jthha, tins common law 
light to the u‘"toration oi libel tv ul.eie ii h*!s been Mulaled without autho- 
ni\ of law" ha^ abo ticen guen .i coiiNriiutumai suppoit by Art. 21, so that 
in c\erv case wliere a ptiscm Ins betn detained witlioul the authoritj of 
law {}V undei an mder ultra 7Vi\s, theie a \iolatioii tif the 

consiitulional guaianiee v.ndu* i\il 21, and, io!nLi|iienlly, on tins ground 
an apt>licaliun uiidei Lnrptt^ would lie. 

[b) Apart from a ]dain tiansgu'^^ioii of the terms ol the statute 
autburislng tlie ^ktenhon, the deici, ion m.iv be idegal b\ lexison of an 
abuse of the '•MtutoiN i»ow<.k o» a tna a N/, ’ use of it an<i in such cases 
tlie detenu is entitled to ot*iain hi'^ ideate lu Imbeas lorpits 


I As to fuaia bdes, see pp b»2-3, cn/k 1 

But the Court wib iml niqiuie into the MithciciKy of the materials 
jiistif\ing the making of the oulei.-^ 

iiohar V. Sut^jiu A. S,C\ 93. ^ 

AmS^U v.‘ Stale' CAV.N 711 (720) x Venkoteswarbi v. 

(19^^ Sf R- 


19-20. 

21 . 

22 . 

23. 


24. 

2S> 


2 . 



A 1958 S.C. lfi3; Nmanm v. State of Punjab, A. 
A. 196& SC 1140; Oorfwon v. j 
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11. C'oif^l/MitOJKrf. 

The cotislituhoiul invdhdity of tlie detention may be due either to the 
unconiititutionaii^ of the statute under whicli the older has been made or 
of the order itself. 

(a) The uncunstituttonalit> of the statute nu) be due to — 

(f) want of legisldlue competence/ or 

(u) coutiavenliun of Art. 22 of the Constitution.^ 

{b) i hough tlie sUtute nu\ be quite valid, die order itself may be 
unconstitutional it it violates }lie piovisions ot Ait. 22(5), ■*-* diiectly oi 
indirectlj.* 

(t) Ihc detention will be invalid if the grounds of detention oi some 
ot diem are irrelevant to Uic giounds for which a law of preventive deten- 
tion can be made.*-' 

2. from the obscivalions in Stale oj Mahafoihtra v. I^rabhakar,* it 
stems that hat^eas i or fun, is available also against orders issued under the 
Defence of Judia Rules if the detente succeeds in showing that the deten- 
tion IS in contiavcntion of the piovisions of die Act ot the Rules made 
thereunder. 


IX. Private persooi detention by. 

bincc a hunddinental light is levelletl against Stale action and nut 
against the acts of private individuals, neithci Art 21 nor Art. 32 is 
attracted where a person lias been unlaw lull} detained b> a private 
individual * • 

But since Art 220 is available not only for the enforcement of a tunda- 
mental tight also )oi othtr purposes, a High Court is competent to 
issue luii>caA i or pus agamst delcntioii by a piivate mdividual in like cases 
as m h.ngland'* Ihc juiisdiction under Art 22t» is certamlj not turrowei 
than dial under s 4Vi, C. K-C.^" 


Who may apply. 


1 Ihe bupienic Court has lulcsl** dui wlicie the i«:rson detained 
IS, owing to the lestramt, unable to make the .ilfidavit, the application sliall 
be accompamed b> an aftidavit of softu; otfur ptrujn, stattnij tin reason 
why the pcison restrained is unable to make the .ifhdavit limi>velt Thus, a 
mere fnend'^ may, in such ciicumstanccs, nuke die application, but not an 
advocate, as sucli, without a power ot attormy fiom the piisonei “ 

2. But where the afhdavit of the stianger does not mdicate why an 
affidavit from the prisoner himself could not be filed, die apfdication would 
not be entertained, 

5. In the case of detendun of a chUd or mmor, the English pnnciideii 
have been followed*^ to hold that — 

(o) The only person who is competent to mo.e the Court in habeas 


3. Gopahm v State «/ Madiras, (I960} SJCJR. 88. 

4. ,S/aM of Bombay v. Atmaram, (1961) ScCft 167; Skibban lot v. State of 
U. P., (1954} &CJR. 418: #/«rfto«K v Stato of MeWesftfre. A 1968 S.C 911. 

& Aym iCmm V. State ^ W. B„ (1968} 3.a {WJP 327M d. 3M-69]. 

6. Dmarkaiat v. Stato «f /. 41 X.. (196^ &Clt 945. 

7. fhuUm V. State of W. (1968) &d (WP 179^ d. 7-1148]. 

& Smo <4 Mahmaobtra v. ProbhiUm. A 1966 &C. 424 

% Vidya Verma v. Sbamarattn (1966^ 2 SjCJL 983 (M6}. 

10; CKfobm V SiiMf, A 1^ kc «. 

11.. O. W^f r. 1 of (he Simieaw Court Rialea. 

12. M eaMtot^, A 19(8 BoUi. 334. 

IS: mya Verna v. Sm ttatain, (1966) 2 S<llt 988. 

14 Ibrpm V. SMte afV,P^A,mbS.C.im {mo-ih 
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c Of pus IS one who is entitled to the custody of the child or to represent 
the child legally. 

(&) If, however, such a person is shovin to f>e incapable of making, 
or unable to make, the apj^Hcation, or whete no such ]>erson exists, a friend 
of the child is entitled to make an application, provided he satisfies the Court 
by an affidavit as to the aforesaid circumstance'> and aUo that he himself 
is interested in the^ welfare of the child In no circumstances would the 
Court issue the writ at the instances of a person \\ho^e interest is adverse 
to that of the minor.*^ 

X. Wife, custody of. 

Habeas corpus is available to hti««l)and to reeain the custody of hi.s 
wife, but — " I 

fa) It would not ordinarily t^sue vhere of fact have to be 

established, there hciiuj alternative remedies bs ti\il stdt or bv a proceeding 
un<lcr s 100 of the Cr P C, where is'-ties of far! can be tried.^** but the 
High Court has the power to make an mquir\ into fact^ in ? proceeding 
for habeas corpus 

fh) It wotikl not issue unless the TVlitioner c.itisfies the Court, at 
least Prinm facie, that the person claiming the writ is the husband and that 
a ^;did mamage between him and the woman could have taken place. 

fc) The writ would not is^^ue wheie the Petitioner is himself charged 
with a criminal offetice in rc'^pect c'f the \erv \r»man for whose custody 
he dnnands the writ^ 

Whether interim bail is available. 

1. The High Court Ins lurisdicdon to gT ml interim l>ail pending 
dis{>f)sal of n proceeding for habeas corfats^*^ 

2 This jurisdiction extends e^en where the Petitioner has been 
detained under the Del erne of Indit Pules'® 


Return to the Rule nisi. 

1 Tnasnmeh as tho retum has to rebut the allegations of fact made 
in the aTplicarion if ^boukl he simfHiited 1 a in aPda\it r'f the person against 
w’hom the Pule In- been ivoiod Pm* m r’<fida\if ma^ no+ be n(\escan" if 
ibe i>et'-on bas tieen det lint 1 *'ndcr Girders of i Court 

2 \ return tw an <ifflcer mliei dnn the Tesfvmdent in the proceeding 
is not a (ompHanco with the wrii 

3 Where 'here ^ no reliitn the Pide m's;* the prisoner is entitled 
to be relea^d forthwith 

4 Anv as eition in the Petitinu wl.irh iv not controverted in the 
return shall be tioafed ns aihnitled 


Date which i» material 

m^n detentum U ch^11on«»pd rn a for W>mr enrhts, th<* Court 

has fo examine the tcealtiv of the detention on the date of the petition, if 
nothinie more has l>.ippeno<1 between that d.i(e and the .late of heanne.” 

"Isr P- ®’* 

te. V. Stott rtf A. 

17. KUm ffotk V, smt rtf ’ 
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Scope order. 

The only object of the writ of habeas corpus is to rdease a person 
from illegal tletention. It cannot be used eitlaer to punish the respondent 
oi to afford rqaration to the person wronged.*^ 


Gwts in a proceedinsr for habeas corpus. 

Under the Constitution, the renietly of habeas corpus being no longer 
confined within the Utunds of s. 4^^1, Cr, I'. Code, there is no bar to award- 
ing costs in a proceeding for habeas corpus as in England. 

The Madras High Conn hrts. ho\ve\or, hchP’ (hat pen<Hng the framing 
of rules under Art, 22o. the High Comte have no inherent jurisdiction to 
grant costs in criminal pn»cceding'5 foi fiahea\‘ corpus 

Costs nia) be tli'tllowed to the IVtitioner where he fails on the merits 
but succeeds on a j>retiniinary point *■ 

* 

Appeal from orders for habeas corpus. 

1. The ahsolntc iniinunifs, which exists in {inqlandp from appeala- 
bilitv in the case of an order of release tie, an ordei allowing an application 
for habeas corpus) docs not exist >n India”' 

■ 2. Under the Conftitution of India, an apts.*:!! will lie against an 
order whether allowing or refusing the a[»pIication for habeas corpus, as 
follows : 

(1) If the ca«e inrohes a constitutional r|nestion. tin re will lie, an 
afqreal to the ,'supretne Court, upm a certificate of the High ('<rurl to that 
effect uncler .Art. 132 (1) of the C<»n>.lituliou.®‘' 

f2) Even where there is no con«tilntion.d question inrolved api»eal 
would He under Art. 134 tit fri. ujx>n (he certificate t)f the High Court. 

But the certificate cannot b,e grantetl as a inattet of course tft imperil 
the liberty of a Mibio<*t who has c»l)tatned an mder of release from the 
High Court.®' This ran be <l«)tie only if there is a substantial que.stion of 
law of paramount public itnjKutancc imol\<‘d in the case.®' 

(3) If the proceetling i‘ treated as of a ii\il nature, appeal will similarly 
lie under Art. 133 (1) (c)®‘ 

f4) The f*uprtine Cotirt may grant qtecial leave under .Art. 1.36, to 
appeal from orders either refusing or allowing apjdicaiion for habeas 
corpus ‘ 


Res Judicata. 


1. An order rciccting an a{»i>lication for habeas corpus operates as 
res judicata”-” Hence, a fresh application dm-s not lie, in the ab,s<*nce of 
new circumstances arising in the meantintc.® 

2. But an order (if the High Court rejecting ha'eas corpus will not 
bar a petition to the Jiiipreme Court under Art. 32 on the -ame groimds.® 

Rpfusul to give effect to order of habeas corpus. 

J. To decline to give effect to an order of rdease iiassed on an appH- 
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CAtion for habeas corpus amounts to contempt of court, punishable by attach- 
ment and iniprisonmont.^ 

2. ^ Not only the refusal to Rive effect to an order of release, but any 
wilful interference with the exercise of the iHjuers of the High G)urt under 
its hidfeas corpus jurisdiction amirunts fo conMnpt Thus, where art appli- 
cation by a <tetenu to the High Court in l•e^J)ect of tlie withdrawal of certain 
privileges by the Government is w iilihchl. the officer responsible for the im- 
pediment or unreasoiuible delav, must he liable for contempt.®-* 

3. Any attempt to circumvent the order by re»ur1ing to fraudulent 
proceedings, would constitute contenifd. Ihil if an authority, after the order 
of release, detains die jjrifoncr hy issuing an order of detention under the 
Frcventiie l>etention Act, ^{i^^^lg .idditional grounds, he cannot be held 
liable for Contempt in the absence of o finding lliat the order of detention 
waftma/h fide.''-** 

6. Tt is a valid defence to a proceeding for contempt for refusal to 
comply with a writ of fuibcas corpus that it is impossible to obey the order. 

Proclamation of Emergency and Habeas Corpus. — See under Art. 
.l.'i'). post. 


MANDAMUS 


Mandamus, nature and <d>ject of, 

‘Mandamus’ |i^erdl> means a command, ft differs from the writs of 
prohibition or ccro-rt/ti in its dMuaml for .'ome actii’ity on the pari of the 
hod) nr I'cison to whom it is addics'-erl. Mandamii.s i.s a command issued 
tt» iliiect any person, corjxiraiioii. inferior Couit or Government, requiring 
him or them to do some particular thing therein specified which appertains 
to his or their office aiul is in the nnUue of a public duty. 


Mandamus, Prohibition, Certiorari, and Quo warranto, distinguished 
frimi each other. 


1, Mandamus differs from cettiorari and prohibition in that tlie latter 
writs arc used where\cr an inferior t'ibunal ha.s scrongly exercised or 
exceeded its juri.sdiction, w'liile Mandamus is onh' used w'hcre the inferior 
tribunal has declined jurisdiction,— Uw object of Mandamus being not to 
review or control tlie action of Uie inferior tribunal, but merely to compri 
it to act. 

2, Wliile iTatularnus demands s»)me ai'tiviiy, on the part of the body 
or person to ^^honl it i addrcs,se<l. prohibili<m commands inactivity , — ^the 
object of prohibition beinj( to pi event the inferior Court from usurping 
jurisdiction which is not legally v<\ste<l in it or from exceeding the limits of 
its jurisdiction. 

3, While Mandamus is available agtinst any pnhlk authority including 
administmtive focal bodies, prohibition and certiorari lie only dgain.st 
judick^ and ouasi-^fndiciGl authorities. Mandamus will lie to any person 

' who is under a duty imposed by statute or by the common law to do a parti- 
cular act* Tf that person refrains from doing Ae act or refrains, 
wrot^ motives, from exercising a power which it is his duty to exercise, the 
Court will by order of mandamus direct him to do what he should do. 
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Mandamus may go to individuals or to corporations and it goes quite 
indepetidently of whetlier the individual or b^y to whidi it is addressed 
is not a court, provided only such individual or body has Some pubtic duty 
to perform. 

4. Wheai it has been shovm that a tribunal has declined to consider 
matters which it ought to have considered, or has not decided the cjise 
according to law', mandamus would be granted commanding the tribunal 
to proc^ according to law. But certiorari will lie to quash or remove 
proceedings on the ground of want or excess of jurisdiction or of the 
order being bad on its face, but not ,on the g^und that the tribunal (havbg 
jurisdiction)^ has not taken into consideration matters which it ought to 
have taken into consideration. 

5, Broadly speaking, there is no dijfference in principle between the 
writ of Certiorari and that of Prohibition except that the latter may be 
issued at an earlier stage — the object of both being to control judicial or 
quasi- judicial bodies. 

But though closely akin to each other, there are points of diflEerence 
between Prohibition and Certiorari: 


While certiorari lies to quash a proceeding after trial, prohibition 
would not be issued after trial atxcept in a clear case, apparent on the face 
of the proceedings, that the Court or tribunal wras acting without jurisdic- 
tion. Prohibition restrains the tribunal from proceeding further in excess 
of jurisdiction; certiorari requires the record or the order of the Court to 
be sent up (to the superior Court), to have its legality inquired into, and, 
if necessary, to have the order quashed. The object of prohibition is 
prevention, while certiorari may serve the dual purpose of prevention and 
cure. ‘ 1 1" 

In short, Prohibition lies if the proceedings establiebed that the body 
complained of is exceeding its jurisdiction by entertaining matters which 
W'ould result in its final decision subject to be brought up and quashed on 
certiorari Certiorari lies where the usurpation of jurisdiction is a fait 
accompfi, while prohibition lies w'hen usurpation of jurisdiction has not yet 
taken place, but it is merely proposed and there is still something to operate 
upon, ^ < ' 

6. While Mandamus is a peremptory order of the Court comman(Bng 
somebody to do that which he is under a clear legal duty lo do, Otw Warranto 
lies ^inst a person who has claimed or usurped an office, franchise or 
liberty, to enquire by what authority he supported his claim in order ffiat 
the right to the office or franchise might be determined.* 

GondBtions precedent to the ismie o^ Matideiiuis. 

In order to obtain a writ or order in the nature of Mandamus, the appli- 
cant must satisfy the following conditions."* 

( i) The applicant must show that he* has a leffol rigfrt to the perfor- 
mance of a duty (as distinguished from a discretion*), by the party 
against whcmi the mandamus is sought, and such rig^t must be stibsurtit® 
on the date of ffie petition.* 
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(H) The daty tliat may be enjoined by mandamus may be one impo^ 
by the Constitution;* a statute;^ common law* or by rules or orders having 
the force of law.* 

Where Government lias framed certain Rules under statutory power, 
laying down a procedure or conditions for doing a thing (» e , for holdinjg 
a public atiction) Government is nut free to adopt ad hoc procedure in parti- 
cular cases, drafting from such rules.* 

But— 

(,») Mandamus does not lie to enforce departmental manuals or instruc- 
tions not having any statutory force,*"-*’ or conce.ssions,‘* which do not give 
use to any legal right in favour of die Petitioner.*" 

But in one case** tlie Supreme Court has held that where an individual 
has acted upon a representation or promise made by the Government, he 
can ask for tnandam^s to compel die Government to carry out that promise, 
evenUhough it may be contained in nun-statutory or executive instructions. 

(h) The writ of mandamus is only granted to compel perfonnance 
of duties of a public nature*^ or to enforce private rights when duties of 
A public nature specially aftcct private lights*’ or when the private rights arc 
witlihcld by public officers.** 

(m) Mandamus does not issue against a pnvale mdicidual, unless he 
was acting in collusion with a public authority.** 

Ill urdet to be public body, it is not necessary that the body must be 
constituted by a statute.** l*he condition is sati'^fied whenever a statute 
apjiouits a pel son or body of persons to c.irry out measures of public bene- 
ht,’“ the receipt of anoluinents by such person is not essential;** nor it is 
necess.iry that the body should be incoiporated** or be a iiermanent body. 

(«■) Maiulamus or any odier writ under Art. 226 would not issue 
against a coniiwiiy registered under Uic Companies Act, even diough it may 
be a ‘Govcrunient (“ompany’ or against a statutory corporation, unless it is 
vcslcd with statutory' duties.**-*'*a 

(ia) The legal right to compel jierfoimance of die public duty must 
reside in the applicant himself, cither solely, or in common with others. 
It will not do to show merely that the applicant lias an interest in the 
performance of the duty. The Petitioner must show that he himself has 
a legal right to insist on -such perfoimance.*" 
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On the other hand-- 

(aj Anybody who is likely to be affected by the oider of a public ofiocer 
ia entitled to bring an application for Mandanau if the ofiScer acts in con- 
travention of his statutoiy duty.®^ Thus, 

Aa intending bidder at a public auction is entitled to apply if the 
autliority holding the auction acts contiary to the statute under which &e 
auction is held,** or fails to perform his statutory duties in connection with 
the auction,**-'* even though the auction relates to a licence for business 
in liquor to which no person has an absolute right.*-*’ 

{h) liven though the order of the Government or its otficer is likely to 
be eventually held uitra wes, the person against whom it is issu^ can 
refuse to comply with it only at his peril. He is, accordingly, entitled to 
challenge its validity in Lourt bj applying for ntandatntts/^ tliough he has 
not yet been actually injured by tlie enfoi cement of the order. 

(vi) The applicatiou must be made by the aggrieved parly. The writ 
will never be granted to remove an cironcous order at the instance ol the 
party in whose fat'aur the order was made. 

(vtt) The application must be made in good faith and nut for an 
indirct t purpose or on belialf of a tliird party. 

(wji ) The application' must be preceded by a distinct demand for 
performance of the duty, m order to give the paity an ojjporlumty to con- 
sider whether he should comply or not, and such danand must be shown 
to have been met by a refusal either by woids or conduct, so that the 
Court may be satisfaed tliat the party complained of is deicrmincd not to do 
v'^hat IS demanded.** The danaiid must be made prior to the application.*'’ 

But a demand is not roguiied ‘where it is manifest that it would be an 
idle ceranony’,** ie., where n is obvious tliat the respondent would not 
comply with the demand of tlie petitioner.**-*-* Thus, where the Govern- 
ment refers to aq Industrial Tribunal a dispute which is not an ‘mduAnal 
dispute’, or where the authority making the impugned otder refcri'ed the 
petitioner to the (jovemnicnt under whose orders lie said he was acting,*’ 
tlie petiuon for Mandamus cannot be defeated by laising the objection that 
no demand for justice had been made. 

Furtlier, what tlie rule requires is tliat tlierc must be a danand and a 
denial in iHb'>ia>u.c, not in any particular form or words.®'*** Thus, 
lefusal may be inferred from conduct.** All that is necessary in order 
that Mandamus may issue is to satisfy the Court that tlie party complained 
of lias chstinctly determined not to do wliat was demanded.* Thus, where 
die Petitioner had pieviously brought .1 suit ^asking for injunction^ for 
the same relief winch was contested by the respondents, a formali^' of 
demand and refusal before the petition for Mandamus is not necessary.” 

In a ca^-e whuh went up to tlie Supreme Court on appeal, the condition 
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of (ietnaiid and refusal was not insisted upon on the ground that funda* 
mental right had been infringed • 

(ix) As a general rule, mandamus is not issued in anticipation of 
injury. 

But there are important exceptions to the above rule: 

(o) Anybody who is liUely to be affected by the order of a public officer 
is entitled to bring an application for Mandamus if the officer acts in con- 
travention of his statutory <luty.* Thus, 

An intending bidder at a public auction is entitled to apply if the 
authority holding the auction acts contrary to tlie statute under uhicb the 
auction is heW, or fails to perionn bis statutory duties in connection with 
the auction.^ 


(b) A person against whom an illegal" or unconstitutional' order is 
'inade is entitled to apply to the Court toi ledre^s even before it is actually 
enforced against him or he dues something to his detriment in pursuance of 
the order.' For, the issue of such order con-titutes an immediate encroach- 
ment on his rights and he can refuse to comply with it only at his peril.* 


Grounds on which Mandamus may be refused. 


Even though the foregoing coiKjition> aic satisfied, relief by way of 
Mandamus, wliii'h is discretionary aiul not ‘ol right may be refused on 
any of the following grounds: 

(i) Where the act against winch Mau>l,iiinis is sought has been com- 
pleted anil the writ, if is.sue(l, will be tnfnu luout." (.>n the same principle, 
the Court w'Oi' d lefuse a writ of Mandamus wheic il would be nteattingUss, 
owing to lapse of tune or otherwise.® Thus, — 

Mandamus will not is'^ue against an order refusing to giant a •licence** 
01 lease’* or an older canccllmg a luense,’-* after tlic period for which the 
licence was granted or applied foi fas the lasc may be) lias expired, or 
where there is no application pending before the licensing officer in respect 
of which the oulcr of Manddniu> nuy' inissibly operate.’® 

But even wheie the Couit would not grant one relief on the ground 
that il would be short -In ed, there is no bar to tlic grant of some other relief 
in the same proceeding.*^ 

(it) AN'here the appliialton h premaiutc, for instance, wheie no action 
cuntraiy to law has yet been done or piopostHl.’* 

(Hi) A mandamus will not go when it ai>i>c.'iis tliat it would be futile 
in its results, Acconlingly, the Court will not, by mandamus, order some- 
thing which is wtpoitdftc of petfonnaiice l*ecausc the party against whom 
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tlio order is prayed fur does not, for scnne reason, possess tbe pewer to 
oifey/* or where the office in respect of which the Petitioner sedcs rcUef 
is hidd at will and can be terminated immediately on reinstatement;**-^^ or 
where the tiling ordered cannot be legally given effect to by the party,** or 
wilt be rendered nugatory' by another autliorlty having jurisdictioa in the 
matter who is not a parly to the tnandatnus proceeding.**-** 

(h) Tlie writ being discretionary, it may be refused on equitable 
grounds, such as suppre-tshn or misstatetnent of material facts in the 
appacation.*® 

(v) It may be refused on tht; ground of laches, or unexplained deA*y,** 
even where fundamental rights are affected.*'-** 

(vi) Mandamus is not an appropriate proceeding to decide questions 
of liiie to propel t)"**-®' or vonqilicated questions of fac{.^’‘ 

Where the High Court hnds that tlic administrative authority or inferior 
tribunal has not come to a timling on a question of fact which it should have, 
the High Court cannot enter into tJiat question of fact, like an orig^l or 
appdiate authority.* The proper order, in such a case, would be to quash 
tlie oriler complained of and to send the case back to the inferior autliority 
to determine the question accoiding to law.' 

(wi) A Mandamus canqot issue against a public servant to enforce 
a contract, independently of any statutory tiuty or obligation to the applicant.* 

{tHi) Mandamus will not issue to compel a per.son to institute legal 
proceetlings, even in cases of contravention of a statute.* 

(ix) The object of Mandamus being simply to compel performance 
of a legal duty on the i>art of some person or body who is entrusted by 
law with that duty, the Court, in a proceeding for Mandamus, will never 
sit as a Court of appeal so as to examine /ac/jr or to substitute its own 
wisdom for the discretion vested by law in the person or body against whom 
the writ is sought.* 

(x) It would tiol issue to correct a mere irregularity which has not 
affected tlie jurisdiction or icsulted m a failure of justice.® 

lliough Mandamus is a discretionary remedy, our Supreme Couit has 
held that in some cases it should issue cx dclnfo justitiac, namely, where 
an inferior tribunal has refused to carry out the mira vires order of its 
superior tribunal* 

(xi) Mandamus will not issue to perpetuate an illegality.* 
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How for osioleBee of i^lienMitiTe lontody Imwo nandomm. 

A distincHon has been made between the case where the writ or order 
k the nature of mandamus is sought for the enforcement of fundamental 
rights and where it is sought for ‘other purfKuses* ; 

(A) As regards fundam^tUal rights , — it has been laid down that the 
enforcement of the fundamental ridtts being the dut\' of the Courts (under 
Art. 32'' or 226^) and the powers of the Supreme Court or High Court under 
Arts. 32 or 226 not being confine<l to issuing ‘prerogative writ')' only ; — 

Though ordinarily an application foi a writ is not an appropriate pro- 
ceeding where a question of title is nnoUed,- -where goods are seized by 
the Police from the possession of a person n»thnut anx authority of law in 
contravention of Art. 31 (1), mandamus should be issued to direct restoration 
of the goods to the possession of ‘that person w ilhout entering into the 
question of title to Uie goods soi7ed.“ 

But there are cases where though a fundamental right of the Peti- 
tioner lias been affected, eg, by the assessment of sales tax, which is 
alleged to be ultra iires, the Court has denied relief under Art. 226 on the 
ground that there is a sialutoiv macbintTy proiide<l in the Act which 
.should be resorted to in tiie absence of exceptional circumstances, such as 
‘soniethine j>(*'ng to the root of the jurisdiction’ of the authority who made 
the order.*-’® Ihtts, the Couit woiihl not, ordinarily proceed to ascertain 
the nature of the transaction which is sought to be taxeil But there are 
cases where the infringement of fundamental rights has been acknowledged 
as an exception to the bar arising out of statutorj' remedy.”* 


(B) As regards Uitfurr purpose f -the English rule has been applied. 

Thus, mandimus will not issue — 

(a) To conect an error or inegularits in the judgment of a Court 
which coiihl be corrected by appeal or revi.sion:** 

(b) ^Vhele effective and convenient remedy i.s provided the statute 
which createil the right which has been infringed.^V* 

(c) \\herc the .iggiicveil jmrty would get an adequate remedy by an 
ordinary action’ 'a in the Cnil Court, eg, where he has been dispossessed 
by another party in breach of an agreement under which he had entered 
info possession,’ "b to locoitr a <lebt which is recoverable bv an ordinarx' 
suit,’* to enforce or restrain the performance of a contractual obligation or 
to remedj .i bieach of conti.Kf,’’' except where a siatulori aiithoritc, in doing 
so, abuses bis statuton pow cr ’• 
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(1963) SC.R. 1069: KaSash v. State of V. P , A. 19S7 S.C 790, 

12, Bamphal v Dt Mathtrate, (1959) SC 1C A 536/'S8. d 15-12-59). 

13 BasM V. /. T. tnvesttgatbm Ceonmr, (1^> SC.R. 738: CC. 454* 

Veerabpa v. Jfoman. (1952) S.CR. 583: (t9S2-M) CC 444. 

13a. Matt Lot V. Vttar PtadePk, A, 1961 AIL 257 (Mi) P.B ; Skyamapuda v. About, 
A. 1961 <^. 4%. 

ISb, 8. B. iMt By. V. State of B»ar. A. 1951 Pat 231 (23<>. 

State of ikathay, A. 1966 S.C 632; Burmak CouttmeBan Co. v. me ef Ofkta, 


m^sSSi 


Sk^, (*STO) 1 S.CW41. 194 (1*7). 
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In an earlier case,*’ where the State sought to interfere wrth ves^ 
contractual rights under a legislation which was not retrospectrve, the 
Supreme Court granted relief by an order in the nature of mandam us. 
But this decision has been explained away in two later cases** where it 
has been held that no relief under Art. 32 can be granted where a purely 
contractual right (unattended by any propiietary interest), e.g., where a 
contract to transfer interest in imtrovable propci ty which is unre^stered” 
is threatened by State action The reined), if any, is by a suit for specific 
performance or breach of contract. ' 

(</) In the absence of a statutoiy right, Art. 226 cannot be availed 
of to claim any money in lespecl of a breach of contract or tort or 
otherwise.** 

But the exi‘>tence of an .nltcinatixe remedv is no bar in the following 
cases: 

(a) Where the applicant lus no riQ/it to pin sue the alternative remedy, 
*.e, where the statute siniph gives pinver to the {'overnment or any Other 
authorit) to revise the order compl.'ined of, ut i niotu, and the afiplicant has 
no right to appl) for such revision** 

(b) Where, owing to the delay involved in a suit, the remedv would be 
ineffective or inadcijuate ** 

(c) WTiere the alternative remedv is of ivn oHcrnut character, so that 
it can hardly be described as an adcn|iMle alternative leniedv** 

(d) Wheie the question raised Iwfoie the High Court could not be 
decided b) the statutory authority.*® 

(e) ‘Alternative remedv’ does not bai the juri'diction of the Court to 
interfere in proper cases bit is a rule of disci ellon ®* ** 


How far enstence of the remedy of appeal bars mandamus. 


1. Af'/^eal IS an ‘allcrnative reme<l)’ which bars the remedv of 
mandamus, provided it is not le-s conveii.ent, lieneficial and effeitivc. Hence, 
if the person aggrieved h.is a right of appeal against the onier complained 
of but he has made no attempt to avail himself of that remedy, he cannot 
claim lelief under .\rt 226 unless he can 'liov'’ that such alternative remedy 
W'oufd not he granteil or that the cundiut of the aiithonties is such that they 
are not likely to dischaige tlieir ilutics without the guidance of the Court.** 


2, But the existence of the leniedy of apjieal cannot he said to be 
^rallv beneficial or conv^enienf or cHective in ca'-es like the following, and 
in such cases mandamus would issue notwithstanding tlie right of appeal: 


(») Where it is not possible for the applicant to file an appeal, eg, 
where the authoritv has siinplv lei’used his application without stating the 
reasons for ‘uch lefvs'il,*'* or where 'he authori'v has made twi 'order' under 
the statute against which an appeal toukl he pi cf erred,* or where from the 


17 . 

10 . 

19 . 

20 , 
21 . 
22 . 
23 
24 . 


1 . 


ChhotcMd V. State of M. P.. A. 1953 S.C. 108. 

Bumah ConstmetUm v. State of Orim, A. 1962 S.C. 1320. 

Brij Kiahort v. Rent CWrei OMcfr, (1952) SCR 13S (159). 

Conmr ef Police v. Gordkandoi, (1952) S.C.R. 135 (ISO). 

S’, r. 0. V, Si^idan, (1955) 16 STC. 599; A. 1996 S,C 142. 

MdiarUttl v. S.TjO.. (1966) 17 aT.C 508 
VpdMtttfmrtm % Ram Chand, A. 1961 ^.C. 1S06. 

^^0 w ^ ^. ^^ ttar l^adosk, A. 1951 K 267; tarsm A Tmbo v. /fc 0. 

bMmd T Whmkitui CemtmUtto. A. 1963 Pttnj. 88. 

Hantm V. t’mm, of Budge Budge Munkitudity, (1961) WT CXJ. 388 W4f), 
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order as it stood it was not clear whether an appeal lay or not* or wh^ 
the matter has been simply kart pendine by the authority, without passing 
any order at all* 

(«) Where no appeal can be filed unless the amount of tax or penalty 
imposirf is first deposited.'*-* 

(Hi) Where the Petitioner would have no legs to fight the appeal, e.g., 
where the autborit) has not allowed any opportunity to the Petitioner to place 
any materials in support of hit. <ibjection;* or where evidently no adequate 
relief can be oblaincfl by appeal, e.g , where there was no bye-law authoris- 
ing the issue of licence.' 

(h>) ^Vhefc the appellate authority has admitted an appeal, but fixed 
no date for hearing and it cannot be ascertainel when the appeal is likel}' 
to 1)0 heaiil, while the Petitioner has lH*en granted only 7 days* stay of 
execution of the order .api>ealed against." 

(?') Where a fundamental right h.i.s been infringed." 

(vi) W'here the Act which pro\i<lcs the alternative reme<ly is itself* 
ultra vires, ‘0 


Agninst whom mandamas will not issue. 

Mandsri'is will not be granted against the following persons: 

(0 The President, or the Governor of a i?tate, for the exercise and 
perfornwiite of the powers and duties of his office or for any act done 
or puq)orfing to be done bj hiiu in the exerci.-e ami performance of those 
pow'ers and duties ' .\n. .lol, fost). 

{it) 1'ho Hif'l* ('oiitt itself or .mj Jmlgc thereof, acting ta a judicial 
caj)acity,‘"a as, di.slinguished from an administrative ca|>acity.''’a 

( hi) An inferior or ministerial officer who is bound to obey the orders 
of his higher authority, to compel him to do something which is part of his 
duties in that capircilv.'* Thus, the Regi.strar of a High Court cannot be 
restrained from enforcing a judicial onler.'Hi 

(tv) i'orsons who ar< not hohlers of ‘puhlie' offices*® Tt oonnot i.ssue 
against a private organi.sation however powerful it may be,” or a private 
Trading Corfioration, unless it is entrusted with any public iluty,** in the 
discharge of which it has faile'i.'* 

ft') A private imlividual* or IkkIv whether incorijorated or nut, eg, a 
private school'* excoirt where the Slate is in collusion with such private 
jiartj\'’ or the private individual veiled v.irh a *sf.rfulorv or public dut>".'* 
(vi) A company registered umler the ComiKinies Act, even though it 
r« .a ‘Government compiny’ for the puriioses of that Act,’*. 


2. Um<m of India v. Mndttn Lai, A 1957 .Ml. ^63. 

3 Anavtal v. /?. T. A., 1953 Raj. 1. 

4. AAr^ V ShOntUal, A. 1965 S.C. 197 (202). 

5. S. r. 0. V. Slav Xtttm, a 196S) 1ft S,T.C 599. 

6. Cayadimam v, A. D Khan. (19511 S5 CW.N 667. 

7. KmAid Ahmed v, Mutikip^ Board tl959) S.C.R. 

8. Wmekaa v *C'«a«r4or, A. 19S2 Punj. 268 (769). 

9. Kimmat hd v. State of M. A. 1954 S.C. 403. 

10. Benitd Immunity Co v. State of Bthar, ( 1955} 2 S.C R. 606. 

Ml. PrqBka^tm, v. Stfiia, A. 1970 Ker. 27. 

It IM r« Bamn Uwtdfa, A. 19S2 Pat. 309 (311). 

11a. Aredi V. Cidentta Hitj^ Coast , A, 1^ S.C, 1133. 

12. tamtm v. RaiPrtmM. A. 1^ M.B. 64. 

13. In. ra MagMiaaMi, A. 19S0 Mid. U\9. » *r./' 

14. PWiwa taah iloepa. v. latamdt, (1989) 19 F.L.R. 140 Udi ) ; (1969) 1 S.C.C 
naa» a UMASii:! itMA 

19827 
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(vH) Mandamus will not issu* against the LcgisbiiMri, c^ ^bxtt it is 
going to enact a Jaw which ofTends against fundamental rights. ^ 

Who may i^ifdy for Mandamas. 

1. It is only a person whose rights have been infringed who may apply 

for mandamus Thus, in the case of an incorporated company, the applica- 
tion must be brought bj' the company itself ; an inlividual share-holder may 
apply only if the infringement of the rights of the company constitutes an 
infraction of the «ihare-holiJer’s individual rights as well.**h _ 

2. In the case of a company, the person signing and vcnf)nng the 
application must show that he is authorised to do so’^ 

3. Conversely, an association cannot complain where only the personal 
rights of indi\i<lual members are affected.^* 

4. Where an indivi<liial seeks to enforce a right belonging to an insti- 
tution. the petition must <lisclo.sc the fact- lo show how he was entitled 
to act on behalf of the institution.** 

5. The rule of infringement of a right belonging to the petitioner does 
not, however, mean that the right must belong to the petitioner alone and not 
to anybody else. He may have right in common with others. T^us, a rate- 
payer of a local body may apply for mandamus to prevent a misapplication 
or misap 2 >ropriation of the public money entrusted with that body,*®-** or to 
quash an election held contrary to the provisions of law.**-*®a 

6. The petitioner must have a legal right to enforce the performance 
of the alleged dut\.** Thus, where tlic Petitioner has no legal right to be 
appointed to a post he cannot ask for the cancellation of an order appointing 
another person.** 

7. Such right must be subsisting on the date of the petition.*® If the 
interest of the Petitioner has been lawfully terminated before that date, he 
is not entitled to the vv rit *® Where such termination is due to the decision 
of a court* or other tribunaP-® of. competent jurisdiction, no relief is available 
under Art. 32 or 226 so long as such decision is not set aside by appropriate 
proceeding.** 

8. In the case of violation of a statutory duty or abuse of a statutory 
power, anybody who is affected by the illegal order is entitled to apply for 
mandamus to quash such order,* ev'en though he may not have a substantive 
enforceable right, eg , in the ca.se of a liquor licence. But a trespasser ab 
inUio would not be allowed to complain about illq^l eviction.® 


X6«. Chotey Lai v. State of V. P., A 1961 All. 328. 

Ifib. CktranHt Ltd v Union of India, (1950) S.C.R. f<69’ A 1951 S-C. 41. 

17. Ptdrtwala v. Cdlector of Customs, A. 19M C^l. 232 (233). 

18. Indian Sugar Mills Assaeiatson v. Government of Uttar Pradesh, A. 1951 AH. 
1 (FB.) 


19. Raj Ram v. U. P. Govt„ A. 1954 All. 492. 

20. Venugopakm v. Vijawada Municipality. A 1956 Andhra 833 (83T); Rml 
Reddy v. Slate of A. P.. A. 1963 A,P 212, 

21. Narmdra v. Corpn of Cakutla, A, 1^ Cal. 102 {Hi). 

22. Muniaptd Corpn. v. Govii^. A. 1949 Bom 2W. , 

23. Venkatenoara v. State of A. P. A, 1958 A.P. 4% {461). 

23a. ‘Hie Oiisaa Hljih baa l>*ld diat a person who Is not ennOed aa a volar 
18 not entitW to dialtora an decUon to a local body lAwtdheth v. Tarkeslh 
Ay ISdo 

^hendra v. Natmda CaRege, A. 1962 SXJ. .1210, 

26. Kdym ^ngi v. State of U. P^ A. 1962 S.C, 1183, 

1. Cf, StOdtOMda y. State ofM. B„ (I960) 3 S.CR. ISa 

i* ofjiduaiiitmi^, (mR) i sjCR. sos (5J1). 

ii Swfsw v.Cornm, of f. T.. (1961) 1 8CR. 474. ' 

*" w ^ ^ 

6, Qmddmtdk ft iXflM hg^vmtnt Tnut, A, 1966 Pbb|. 34. 
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9. An tinitiTOrporated society J$ a judicial person*-^ under s. 3 (42) 
of a« C^eral Clauses Act and may, accordingly, sue as a body through 
an owe-bearer,* e.g., where the association lias a statutory right wMch has 
been infringed* by the order complained of. 

10. The legality or illegality of the older is nut material. If the order 
IS sucli that it compels obe<liencc an«] tliat tlic Petitioner can ignore it only 
at his peiil, he is entitled to apply under Art. 226. 

PartMS to a proceecBag for Bdandanuis. 

1. Under Art. 226, Mandamus hes against any ‘person’ which term, 
according to tlic General Clauses Act, includes any compmy or association 
or body of individuals w'hether incorporated or not.'" Hence, numdamus 
lies against an unincorporated body like the Slate Medical Faculty. It is not 
necessary that an unincorpoiated body should be proceeded against in the 
^he indivilual names of its members.^* 

2. All parties who are required to obey (he directions of the writ or 
whose presence is necessary, “ to make such directions effective must be 
before the Court.’* Where the writ relates to a right, title or interest in 
re:il property, all persons owning or claiming the same should be joined as 
tiarties.’® 


Form of Order. 

1. 'I'he usual fijrni of a writ of MandctnuiN is a command directing 
tlie resjHindcni to act according to law ” or to refrain from acting contrary 
to law.'- Thus, 

Where an administrative authority ha.s tlie dut^ to exercise a di.scretion 
or jjower, bu. lui.s faile<l to exercise it, the Couit camiot by issuing a 
mandamus, either direct tlic authority in exercise of the discretion in any 
pjirttcular direction nor can tlie Court make tlic administrative order it- 
self.'* The proper direction should be that the authoiity shall make a proper 
order after exercising his discretion according to (he circumstances of the 
case.’* 

2. liut since our Courts, under Art.c. 32 and 226, are not fettererl by 
the techiiicaHtics of the English writ, the Courts have somciitiies gone 
beyond a mere order of cancellation of an alleged act or order to give effec- 
tive relief to (he Petitioner. Thus, 

The Court has made an order not only in the ixisitive fonn of directing 
the respondent to act according lo law or to refrain from acting contrary 
to Uw,“ bill also gone further as to direct in detail what particular thing 
was lo be done by the rt*spon<lent in carrying out the law, c.g., 

(a) to restore possc6.sion of proiicriy to die ai)plicaut"'a or to iwy him 
compensation 


6. B. C. Das Gupta v. Bejoysanm. (1S»52) 56 C.W.N 

7. Cf. Sd^tn Motor Sert'kt v. Asnmol Bus Assoai, A. 1951 Cal. 255 

& Tl» contraiy derision in JtedMa Shy am v. Patna MunsctpMly, A. 1966 Pat. 182 
overlooks the d^ition in the General Clauses 
Batraekpate Bus SfTviee v. Serajuddin, A. 1957 Cal. 444. 

B. C Das Gupta v. SefoyraitjaM, (i^) 56 CW.N. 861, 

Sri Krishna Bko MUls V. Dy. i^rMor, A. 19W A.P. 431, 

Mukkasi v. Gkatterjse, A, 1954 Cal. 208 (210). 
ii; aTGousm. oi PoHct V. Cotdkandtts. (1952) S.CR. 135 (152), see also Slate 
of Maims v, Stoadesamkran. A. m 

Ci. Stow of Makarasktm y. Pre^kakar. A S,C. 

Cf. oi Atseimv. /?w\ 

16 SW« -of V CkaarfWBekfera. A. 1965 S.C. .532; (537). 

lla. ffSteiWr of WmsD, a. 19M S.C. 373 ( 375): Vtylra v. Sto/e W 

1 fiL.C.R* 415'! of Indf 0 Kofuoor, A, ld(i2 SX^ 247« 

s fei wmi. sui4 rf ». K. (1S64> acA am. 

US iw» •« (HM) &ca. ab. 


9. 

10 . 
11 . 
12 . 


14. 

15. 
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(b) to omit certain words from the licence granted to the aj^Bcation;” 

(.f) to renove the ban against the Petitiooer in rts^pect of farther 
tmpJoyinent under tlie Government;^* 

(d) to make lefund of tax illegally or unconstitutionally collected from 
the 

(<?) to cuns»ulcf the applicant’s case on the merits,*^ 

(/} The Court has also made a declaration tlial a statute is unconstitu- 
tional* or that a statutory instrument is unconstitutional^ or ultra vires; 
and has struck it down by a direct order.** 

3. But the Court cannot direct the ResjHjndent to do sometiiing which 
he had no legal duty to do.**® 

Costs in a proceediiig for Mandamus* 

1. Costs are usually awarded to a successful Petitioner/-*^ except 
when the success is divided.** Costs may be awarded even against an 
infenoi Court when it has retuscd to exercise its jurisdiction or try a case 
on improper grounds. 

2. The Court may award costs to a Petitioner e\en though he fails 
to obtain a wnt ot mandamus, e y, where he establishes that his legal right 
has been infringed, iiut the (^ouit is unable to grant him relief because the 
writ would l^e inetlective, owing to dc»ay for which tlie Petitioner is not 
lesponsible.*'" 

3. On the other hand, the Couit may lelusc costs to a successful 
I'etitiouer where the success of the Petitioner is ilue to the mvalidity of a 
law as distinguished iioni any unjustifiable conduct on the part of the 
Respondent/ 

4. Where the Petitioner fails, costs are as a rule allowed to the 
Respondent.* 

But Lusts ina), be refused io*ihe RcsiMmdent- where there has been an 
irregulanl) in the proceedings challengeil but it does nut amount to such 
a violation of the law would entitle the l^etitioner to writ of Maiulaiuus;* 
where the Petitioner has some leal grievance, but he fails to establish liiat 
the impugned law is unconslitutumal where, though tlie Petitioner has 
failed, there were important constitutional questions which needed clearing 
up in the proceeding.^ 

Xr/ V Sifl/e of A/. P., A. 1959 S.C. 959. 

19. Knshan Chander v. Ventral Tractor Organtsation, A. 1962 S.C. 6t6, 

19. Mathra Prasad v. State of Punju , A. 1962. S.C. 745 (760). 

20. VmveTAat Imports Agency v. Vh%ef ConiroileT, A. 1961 S.C. 41 

21. Venkalaramana v. State of Madras. A. 1951 S.C. 229. (1950-51) C.C 37. 

22. Abdul Kadir v. State of Kerala. A. 1962 SX^. 922 (^^9). 

23. B. L* A Merchants* Asmen, v. State of Bombay. A. 1962 &.C. 486 (496) 
Mathra Prasad v. State of Punjab. A. 1952 &.C. 745 (760), 

24. Ch Shrvdev v. Knshm. (1902) SX:. IFetit 261/611, 

25. State of Mysore v. Chandrasekhara^ A, 1966 S,C. 532 (5A7). 

Cf, Ram Prasad v. State of Bskar. A. 1953 215 {2Z0) ; Raghubh v, Camt 

of Wti^4s, a: 1953 S.C. 373 (STS). 

24 StttU of Bombay v. Vnittd Motor$, A. 1958 SXX 252 (263) t State tj T. C. v, 
Caakmmt FmMy. A. 1953 ^.C. (339). 

25. Cunmmy v. &at« of Mysbte. (1955) 1 $,C.R. 305. 

1. Cf. Bfotad V. State of V. P. (19641 SJCJL 808. 

2. Lotmatfua V. Bium (19S4) S.CX 256-5^ Sia^ v. S («(4 of Patau, 

3. Vmd^hmuamt v. S. tC. GOoh, (1954) S.C.fit. 4^ 

*' *064) aSS! 1^'“^"*'*^*** ** nii S^tanaa V. Saitiah, 

S. ciSw'v. ma 40tim A, 1853 SUX 399 (IWh <1854) t 
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S, The emdt^ of the Petitionw is an important factor to be talcen 
into consideration in awarding costs. Thus, 

Jn Satischcfidi’a v. Union of India, ^ where the Petitioner first argued 
his case personally but when the judgment was rcatly, he asked for a re- 
hearing through a counsel which was granted and at the rehearing too 
he failed to succeed, the Court observed— 

"When the matter was first argueii we had decidwl not to make any 
order about costs liut n<»w that tlie petitioner has persisted in reopening the 
case and railing the Iearne<l Attorney-General here for a second time, we 
have no alternative but to dismiss tlie petition with costs." 

Effect of refvaal to comply wiUi a writ or order in the nature of 
Mandanma. 

* 

« 1. An inicntiotial lefusal to do the act at the lime when it is reijuired 
to be rloiie by a w rit of mandamus constitutes contempt of court ' 

2. \n order to punish a person for contempt of court, it must be 
estabH.shcfl not merely that the order has been violaterl but also diat such 
violation has been wilful.® 

3. A proceciling in contempt is of a cnniinal natuic, and the guilt 
of tlie person chatged imisi be stnclh establisheil, both substantively and 
piocctlurally.® 

4. It is, accordingly, 4»j en to tlie ainlennui to urge that the writ is 
not in confoiniity with <ii is in excess of the judgment, and he cannot be 
punished if he has u/mplied with the juilgiuent.^ 


Particular cases wdiere mandamus has been useiL 


1. Administrative' Authorities. 


1. Subject to the getioral principles to lie di.scusse<l under ‘puldic 
<luties', past, iiiHiidaiiiiis lies against ?dimiii‘.lrati\e authorities in a variety 
of cases, c,<; 

(a) To coinjiel jiublic officials or bodie'' to perform Uieir public 
tlutics,‘"-”'a whcthei iii)ix;sed by statute or common law. 

(h) To direct a public antlioiity to hold a ficsh election where there 
has been an eiection which is \oid oi colourable. 

(( } More numerous are the cases wheie mandamus is issued against 
an adininistiatiie authority to leslrain it from « oumiittnig an vitro vires ^ 
act or an act done without jurisdiction *’ or to lestoie what has been inter- 
fered with by an ultra vires action,** e 

(i) to reinstate workmen retrenched in contiavention of die provisions 
of tlie Imlustrial Disputes Act;*® 

(«) to dtrctl it not to enforce an ultra vires (or ..iKonstitutional) 


6. Satttcftotulttk V. Vuwn of Indio, (1952-34 ) 2 CC. 587 (19S3i) SCR. 

ffSS. 

7. Briikiflwre v, Shrniastouo, A. 1956 AH. 417. _ _ « 

8. B, If. Kar v. Citiof Justtce, A. 1981 S.C. 1367 (1S70), 5. S. May v. State of 
OritBa, A. I960 S.C. 19a 

». Astoim Humor v. Atukkorjie. A. 1965 Cal. 484 (#87). 
la CiwMitf. af Polief V Gord^ondodt (19S2) S.C.R. 135 (148). 

Sl KR ^ S ioatnomt V. State of B^bay, (1964) I lu. 351 (S.C.). 
11 SoJum Lai v, Vnvnt of Itv^, A 195< SC. 



SUOSYAR OOlWiiXlTUTlOM INUU. 






order or notification'^ or to hold an election on the ba«s of an n/tni virtS 
electoral roll;'' 

(w) not to give effect to an executive order which seeks to effect what 
could be done only by legislaticai;'* 

(kf) nut to aiforce a subordinate ’ legislation which is ultra virts 
(see post); 

(s*) to comply with tlie requiranents of the law, in exercising statutory 
powers.'® Thus, 

Where^ while granting the renewal of a pemiit, the AiUhcxity imposed ultra vir«* 
conditions, the Court directed the ^thonty ‘ to comply with the requiremaits ot the 
law. .... .m the order ol renewal made by than 

(m) To forbear from imposing*® or collecting*' ultra vires or uncon* 
stitutional tax [see under ‘Taxation, post}, or public demand.** 

2. But no mandamus will lie against on administrative authority in a 
matter which lies solely within his discretion, uncontrolled by any statutoty 
obligation or limitation;*' or to enforce mere administrative instructions 
which have no statutory force;** or on tlic ground that it has reviewed its 
previous order,*® not being lettered b^* any statutory bar in tliat behalf. But 
a monorandum issued under statutory authority lua)' be enforced.*®a 


11. Cdlector. 

[See ‘Administiative autlioi ills', p. 401, o/i/rj. 

Mandamus has been issued against the Collector and similar adimnis* 
trative officers — 

(a) Where his act or order is ultra vxrcs, e g ., — 

(») To quash Uie order or removal of a sar punch whidi is not in terms 
of the relevant law.' 

(«) To quash an order of cancellation of citizenship registration 
certiheate under s. 10 (2j (a/ of the Citizenship Act, 1955, under which 
the power belonged to the Central Government and not the Collector.' 

(b) To compel him to exercise iiis jurisdiction to make a reference to 
the H*gh Court under slatutoiy provisions, eg, under s. 18 of the L,aud 
Acquisition Act* (see under ‘Kevenue Authority', post). 


111. Gmuiiisnon of Enquiry. 

Mandamus would He to cancel an order to constitute a commission 
under the Commission of inquiry Act, 1952, on the following gtounds; 


16. 

17. 

1 & 


19. 

20 . 
21 . 
22 . 
23. 


' (970) I ^omad v. State of 
V. State of H. /»., (1965) 1 


ftashid AJimmad v. Municipal Board, (1950) S.C.R. 566; State of Bombay v. 
Bombay Bducatum Society, il%S) 1 S.CJ1. 6K. 
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(a) That the conditions specified in s. 3 (1) of the Act have iwt been 

fulfill^, ■* 

(b) That the order is nuda fide;*-* but mere esastence of political 
rivalty is not enough.*-* 

(c) That the order is unconstitutional, having violated Art. 14* of the 
Constitution. 

(d) That the Act is itself unconstitutional.® 

(e) TTiat the order is ultra vires}-* 

(f) Tlial Uie matter or allegation into v\hich the inquirj- is directed 
is vague} 


IV. Gonstitutioi^ enforcement of mandatory provisions ai. 

In India, mandamus will is'-’tie not only where a fundamental right has 
been infringetP but alsr) where (he action of the public official or Govem- 
m«Tit, or a la\v* violates a mandatorv provision of the Constitution, so as to 
make it ultra vires, eg., Art. 286®, 321.*® or Art. 311.”-*® 


V. Contract 

I. Mandamus will not issue to enforce a p^i^a^e contract and the 
remedy, if any, i.s in private law, eg , a suit for damages or specific 
perfonnance 

IT. Nor »vitl mandanms lie against the Government for a breach of 
contract un1e.ss *-* — 

(a) the breach itself ^iolates a fundamental right, e.g., under 
Art. 16 a)* or 19 flT fg) ;* 

(h) in refusing (o enter into a contract with the Petitioner, the State 
has violated a statutory provision.® 

VI. Corporation [See Tyocal Authority’'! . 

VII. Courts fSee ‘Tribunals, qua«'i-judicini’, post], 

VIII. Court-martial, wders of. 

Mandamus will issue to present Courts martial froin exceeding their 
jurisdiction, but not to interfere with tlieir proper jurisdiction, eg, on issues 
of militarj' di.scipline. 

IX. Domastie body. 

fSee 'Educational Authorities’, 

T. Mand-imtis »locs not lie against a flomeslic body unless it ba.s any 
statutory diitv to perform or it« co 1 l^titution is TCKulate^l bv statute. 

IT. Even where a dotnestic lK»d\. si-th ;is a Uiitvcrsitv or other educa- 
tional institution, is created bv statute, the Court will not interfere by 
mandamus or anv other judicial reme<lv. with the internal working of the 
domestic l>ody. if a domestic forum ba.s Wen pros-idcsl; tihe matter is within 
the jurisdiction of the d<nne.stlc authority and such jurisdic ion is clear.* 


4. Cf. State of J ^ K. v G.kuloni Xfoham'nad \ 1967 122 {ISfi), 

5. Ram Krishna, v. TewTotkar, A !««« SC. 5.38 {54d: S53). 

6. fagannm v. Slate of Orim. A 1969 SC 215 (224). 

7. Ct, Ram Rrauiii v. State of Bihar. A 1953 SC. 215. 

B. Ywin V. Taun Area Committee, A 19552 SC. 115 

si, BimmaM v. State of M. F.. \ I9M SC. 4fQ. 

10, Uka Ctmtteriee v, Pnhbe Servtee Cmmisnon. A 1958 Cal 345 (349). 

1145. Xrhhtia Co/mt v. Director of Tdetrat^s, (1958) 60 CVtr.N. fife; VenMeuear- 
raa v. State of Mtirae. A, 1954 Mad. 1043. 
t AB^em V. Stede of KetiOa. A 19®!' SC. 490 (492). 

O CMhi Caiw»ritWI«i Co. v- o 

S. Aai» of Aieam v. WW, (m) j* m » a tom 

4 4*8* tab V. PHaeip^, A, 1#)9 AS. ^4; Anaai v. Cmt. of M. F^ A. 1981 

AS. i t 
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On this principle^ fiianckmus does not issue to compel an educational 
institution or odier &ociet> to admit a person as a student '* or member 
thtaeof.* 

III. Mandamus will, however, issue — 

Where the <lecision of the statutory domestic body is ultra vires or 
violates the principles of natural justice.*-* 

X> Educational authorttiaa. 

I. (1) Where Universities and similar IXHlies are created by statute, 
their powers are limitetl by >uch statute and the rules and regulations validly 
made thereunder Hence, the Court can issue mandamus against them in 
rases wheie it could be issued against other statutory bodies, eg , where the 
order or resolution of the University is ultra inres **1 Thus, — 

Mandamus was issued against the University authorities— 

(a) directing them not to give effect to an order canceUing the examination of a 
candidate and to reconsider her case according to law, when her examination had been 
cancelled on rutpieten of unfair practice, but without complying with the rules and 
regulations of the University for proceeding against a candidate in such matters,^ or 
tb) directing them to announce the I^titioner as passed when such announcement 
had been withheld upon a wrong interpretation of its Regulations.*-* 

(2) But where the breach alleged is procedural, the Court should 
distiogubh an irregularity from an illegality. 'I’hus, though want of notice 
to earn member to hold a meeting renders the decision taken at the meeting 
tUtra vires, the defect would be cured if all the members appear at the 
meeting and unanunously come to a decision.*® 

II. Mandamus would also issue where though the ilecision is intra 
t^es, the authorit> has exercised his discretionary power unreasonably or 
without due care.*® 

But in determining whether "the action of the authority was unreason- 
rfde the Court should not sit as a court of appeal*® or judge by the standard 
as to hour the Court would have acted if they were vesteil with the discre- 
tion.*® The reasonableness has to be determined with reference to the 
circumstances,*® Thus, 

Where the situation was urgent, the Syndicate had to discuss the question 
of cancellation of an examination for unfair means or leakage of question 
papers, without issuing a notice of agenda that the matter w ould be discussed 
at that meeting, but the S>'ndi€ate came to a unanimous derision, in the 
presence of all the members, after Searing experts and other persons who 
could throw lig^t on the incident, the Supreme Court refused to bold that 
die action of Ae Syndicate was unrcasmiable, ha\ing regard to tlie urgency 
of the situation.*® 

III. But in matters relating to the internal working of an educatkmal 
institution (say, the matter of admission),**-** and academic matters** the 


5. Sudmau v. A^babai VmMstty, A. 1953 All. IMi Board of BduaiBen v. 
Born Krtskua, A. 1969 All. 2^ 

AmmuntModa y. OS^U Worker^ Vrden, (1961) 3 A3 E,R- <B1 (PXJ.). 

*■*“«*• ’• 

f. Vuieenttf ^ C^tu v, pipa /V, (1SS2> 96 C.W.N. 733. 

«. ffpendra v, ^ igg* Oi Ml. 

9 BPmimdn CaukaH Vnibanitf. (1913) 53 CWX 94. 

13, n Mjm* v, CaPhdo, A. &C. 439 (ddd-f). 
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‘dMUt 'Win out iiK«r6»e uidess tite aet cofflftlained df is dearly beyond 
^arbdictioii, or there is a statutory duty which die authority' has fail^ to 

IV. Nor will the Court interfere where the natter is left to die dis- 
cretion of the authorities,*’ e.^., in die matter of sdecUon for admission** 
or as to the quantum of punidiment,** or in the matter of appointment of 
a teaser,** there being no statutory rules governing the matter, unless some 
constitutional provision has been infringcd.**a 

V. Man^Umus will not issue against an educational authority whldi 
does not hold a ‘public ofHce* nor has anv statutory duty to perform, eg, 
the manager or head of a private or aided institution.** ' 

XL Eleetioii. 

In this matter, a disdncfion should be made between elections held 

S der the Constitution, to which 'the provisions of Art. 329 f6) are 
racted, and those held under other laws: 

(A) Elections under the Constitufton: 

By reason of Art. .329 (h), as interpreted by the Supreme Court,** 
nrither the Supreme Court nor a High Court has any power to interfere 
with the procedure of election. But when an ‘election disptite’ comes before 
the Klection Tribunal, mandamus may t.ssue if the Tribunal refuses to 
exercise its jurisdiction, as in the case of anv other quasi-judicial Tribunal. 

(B) Elections under other loafs: 

T. The general rule i** that the right of franchise created bv a statute 
is governcfl by the provisions thereof, and. if the statute proridcs a remedy, 
e.g., bv an election petition, that must he fo'loued, at least in the first 
instance, l»efore invoking the jurisdiction under Art. 226.** 

TT. But the existence of a stafnfon’ remedv is no Ikt to Mandamus — 

\Vhere the ground on which relief is sought is beyond the competence 
of the statutory tribunal to entertain.** eg. 

That the entire Electoral Roll has been prepared in contrasTnrion of 
the statute or the rules made thereunder,**-** as distinguished from a tech- 
nical defect.**-** Tn such a case, the Court may issue Mandamus direedng 
the respondents not to give effect to the said Electoral Rolls i.e.. not to 
kdid an election on the basis thereof,** and also to draw up prPper Rolls in 
eonformth' with the law.** 

XII. Fcmdutieiitid righfa* rniforcement of. 

In India, the writ is available under Arts 32 and 226 not onlv for the 
purposes for which it is available in England, but also for the enforcement 
of Fundamental Rights, It is obvious that the remedy bv means of the 


. , Beartl of E^neation v. Bam Kthhna A. 1950 AH 226. 

15. Kamda v Vtdralla tWrfrsf/v A 1956 Cal 563 

16. V Gort. el At P, A 19^ M.P 2G5 

17. Bom Pralttp V Vire-i- koneetttfi, \ I960 .All .STP 

18. StHvfiidro f Motanda Coffegc (1962) ^«pp. (2) RC.R. 147 

in*. Vmetk V PriariM Lt.R. 46 Pat 616. « . . 

19. SaTfff V, Monagrr. A B H $. Srkoot, A. 1961 AD 2ffi; Bmpkidhar v Dneclor, 

20: (^»-?): Bod Viskm 

V 'Aftanuf. A 1955 5V,C. 233: n<e5) t S.C.R. 38a ^ ^ 

a. rmm Brosad V mUfa. A, tm M P m^JSSS) t ffm Pfo^ V. SMt of 
Jfef. p., A. 343 (FR.); Awidye v. Bamot Jptmnpdbty, A 1905 Cal 548. 
rotoP4o.v. Uk*i»w^ ^mMwn ^ 
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writ bring guatanteed by the Constitution for the enforceoMRt of^ the 
Fundamental Ri^^ts, it bkomes die duty of the Court to i$^e the writ of 
mandamus where a fundamental right lias been infringed or is threatened* 
to be injured. 

It will issue where a fundamental ri^t is infrin^ by a statute^* 
statulorv order or notification,** or a non-statutory administrative order* 

The same principle has been followed in issuing mandamus to direct 
the Government to continue paj*ment of a maintenance allowance granted 
to the Petitioner by an ex-Ruler of an Indian State which had been 
stoppeti by GovemmOTt by an executive order without the authority of law,* 
or to lestore possession of goods seized without the authority of law, in 
contrdvendon of Art 31 (1).® 


Xni. Government and its officers. 

[Pec 'Administiative authority’, p. 461, ante]. 

1 Mandamus will issue when the appn^riate Government or its 
officers either overstep the Ifmits of their power conferred by statute* or fail 
to comply with the conditions* or the procedure* imposed by statute for the 
exercise of the power, or acts on extraneous considerations.* 

In other words, it will issue to quash an ultra vires order.* 

2 ‘Statute’ in this context, of course, includes subordinate logislation*’® 
which has the force of law. Where Government has framed certain Rules 
under statutory power, laying down a procedure or conditions for doing 
a thing (e<T, for holding a public auction). Government is not free to 
adopt od hoc procedure in particular cases, departing from such rules.** 

Thus, after having provided in the Rules that the settlement of a public ferry may 
be made only by a public auction, that Government or the statutory autbOTity cannot 
settle it for a new term or extend an eristing term without holding a public auction ^ 

The power to issue mandamus against administraHvc orders is 
governed by the following principles : 

Mcmdtmus will issue — 

ft) Where the law under which the order has been made an order 
cancelling a licence** or a notice not to hold a market** or to pay or to sub- 
mil return for payment of a tax**a is unconstitutional, or ujtra vires. 


\ Hmmathl v State of M P, fl954> SCR 1122 
? Rant Prasad v State of Bihar, A 1953 9C. 215 
3, Ar'ditamttted Coalfieldn v. Janapoda Sahka A 19fll SC 9*14 
t Vetikalaramana v State of Madrar A 1951 SC 229} Heftade v State of 
Mv^me (1952) SC (Petn 130/621 Baiatt v State of Mysore, (1963) 2 
<iCA 1 
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Virrudra v State of V P flW®) ISO? 415; see also Hamdard DoKwktuma 

V Vr'on at India ^ I960 SC 554 (m\. 

roMer<ee v Bsdse Commr, A 1^ SC ^ • 

V. F By Metdoor Vtdon v, tf F Ry. A, 1969 A & N. lOS dm. 

Stale of BotiAav v. Knshtm. A. 1960 S.C 1223; Krbhm Ckand v. CaNitur. 
of PoFre (1961) 3 S.CR. 135. 

Sttt teo f v Cewitwfv, A. S.C WW; Cfdef Cotam. v. Rgihey 
(1967) S.CR. «r irS): A. 1967 SC. 304; State of Bikm v, muRata, 
(1986) S.CA. W: A. 1966 SC 640 ’ 

fhmawMv V. State ef Mysaee, A 1964 SC 6fl2. 

State ofiAstmv Xe$M, (1963) SATR. 866. 
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(<*) Mandamus will not issiie to enforce an executive notification or 
order which has no statutory force, a press notification ;**b the rules of an 
administrative manual.*‘'c 

(h) Mandamus does not issue against ministerial officers. 

(»'») Where the act of the ^vemment itself contravenes a fundamental 
‘right or otlrer mandatory provision of the Constitution (sec p. ante) or 
ol law. Thus — 

II. Mandamus will He against the Government and adininistrati'.c 
authorities to order them — 

to) To forbear from enforcing against the Petitioner an unLomtiUi 
tional statuie;^*' or other law**-’* or administrative order*" or tax.*"* 

VI (J) To restrain the enforcement of an illegal executive order seeking 
to extinguish an existing law.** llius, — 

Mandamus will issue to direct the Government — 

(i) to continue payment of a maintenance allowance granted to the 
Petitioner by an cx-Ruler of an Indian State which had been stopped by 
the Government by an executive order without the authority of law or to 
restore po'^cision of goods s«zc<l without llie authority of law, in contra- 
\ention of Art. 31 (1):** 

(ii) to rcin.‘>tate workmen retrenched in contravention of tlie provi- 
sioas of the Industrial Disputes Act,-** 

(iii) not to give efiect to an executive order winch seeks to effect 
what could be done only by lepslation :** 

(iv) to direct the Govenunent (o pay tolls to a lessee of a ferry from 
which the Govenunent had claimed exemption under .m ultra -jires notifica- 
tion,'** 

( \ ) to restrain a State Government from giving effect to an order of 
dcixirlation until it wa.s determined hv die Central Govenunent that the 
deportee liad acquired the citizenship of a foreign country.®* 

(c) To restrain mala fide or colourable exercise of power.* 

(rf) To direct a statutory authority to disclose the reasons for his 
order, H here ,the statute .spccifie.s the conditions or grounds upon which 
only the power may be exercised.® 


13b. 
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IJI. In the absence of a law governing the finatter,* the State ewoot 
be conipetled by ^y individual to do buwiteSs with him.* 

XIV. inceiiUHUUE. 

1. The Income-tax Act provides a complete naclnncry for asaess- 
ment of tax, and for rcHef in respect of impn:q)er or erroneous orders 
made by the Kevenue Authorities.*-* 

2. A person who is aggrieved by tlie order of the Revenue Authority 

cannot, theretore, be allowed to abandon resort to that machineiy and to 
invoke the extra-ordinary jurisdiction of the Ilig^ Court under Art. 226, 
unless — I 

(i) a question of infringement of a fundamental right arises;* or 

(itj on undisputed facts, the taxing authorities arc shown to have 
assumed jurisdiction ahkh die}' do not possess;* or acted without the 
authority of law;^ 

(.lii) the aulliority has refused to perform his statutory duty,* ejf., to 
issue a demand notice m tenns of s. 29 of Uie Income Tax Act, \922f or 
to carr} out the unambiguous directions of a superior Tribunal.* 

(iv) Where the order of the Kevenue authority is not bona fide, e.g., 
where assessment of csccqied income is sought to be made without even 
any pnma facie grounds tor thinking Uiat tiicic Iiad been some non-dis* 
closure of material facts.” 


XV. Indnatrial Dispute. 

I. Though s. 10 01 s. 12 (5; of the Industrial l)i&i>utes Act 

confers a discretionary power upon the Govemnienf to refer an industrial 
dispute to a tribunal and the exercise of tiiut diiectioii is not subject to 
judicial review on the merits, niandatwie will, ueveitheless, issue to direct 
the Government to proceed according to law' — 

(i) Whre Uie act of the Government is ultra vires, eg, where a 
reference already made is cancelled oi super‘>eded without such autliority 
having been conferred by the Act.** 

(it) Where in making the reference the Government violates any of 
the statutoty provisions.” 

(til) Where the Government does not record the reasons and commu- 
nicate the reasons to tlic parties concerned while it refuses to make a 
reference; as required by s. 12.” 

But— 

^a) The Government is not obliged to write an clebor.ite order indicat- 
ing exiiaustiveiy all the reasons that weighed in its mind in refusing to make 
a reference.** 


3. beate ef A»am v, Keskel^, An 196S S.C. 309; SMe ef Af$qm v. Ttdri, (1964) 
1 SU. 42, * 

4 Ptmm V. Slate, A 1969 XA. 81 (34). 

6. Mrakam ▼. 1. t. 0., A 1961 SC. 

& ^am V. 1. r. <KA 1096 

7. <X Cad^ % LdACa. 

8. Demka v. tT.Ott A \ 
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If sofD6^ reaiictais are given, the Court cannot, under Art. 226, 
conaider the pit^rity 6f those reasons as a court of appeal, nor can dte Court 
isjjiue mandamus to compel the Covemment to make a reference on the 
mound that the Government considered some of the pleas raised ^ the 
Petitioner for making a reference but not others/* 

(iv) Where the refusal by the Government is not bona fide**-^* or is 
based on extraneous or h relevant considerations,’*-^* eg , that ^ workmen 
had resorted to 'go-slow’ taettes.**-** 

2. But, in the absence of any such exceptional circumstances, the 
Court will not interfere with the discretion of the Government in exercising 
the power under s. 10,’* as if sitting in appeal.** 

3, The Court cannot compel the Government to make a reference.**-** 

II. Mandamus has also been issaed to direct reinstatement of workmen 
retShenched in contravention of the piovisionj of the Act** 

III. Mandamus wilt not be aiailable to enforce an award of an Indus- 
trial TribunaL** The lemedy lies under the lelevant law.** 

IV. Nor will mandamus lie for enforcement of standing orders under 
tlie Industrial Krapio>ment (standing orders) Act, 


XVI. LsumI Acquisition. 

I. A notification under s. 4 of the l.and Acquisition Act may be 
struck down by the Court — 

On the ground tliat the condition precedent to proceedings under the 
Act, rviniel), the public nonce under this section lus not been complied 
with.** This omission can be challenged b) the aggrieved person even 
after issue of the awatd, provided it is done within a reasonable time after 
tlie Tetitioner's knowledge of the same *• 

But— 

( I ) There may lie more than one notitication under s 4( 1 ) m respect of 
difierenl parcels of land in the s<une lucahty.** 

( II ) The satisfaction need not be the satisfaction of the Governor 
lietsonally. The function of the Goieinoi in tins behalf may be delegated 
to a Minister and by the lattci to the becretaiics, in accorcbnce with the 
Kulcs of busine3.s.-** 


11. Though the public purpose behind an acquisition proceeding can- 
not be challenged after ilcclaiation undei s. o has been made, it can still be 
questioned on the following grounds — 

(a) That the requiranents oi sub sees (l)-{.2) of .s. 6 have not be» 
compUt^ with, for, the finality under *'Ub sec. {i) will be availabk only if 
sub-secs. (l)-(2) liave been uimphcd with** 

(b) That more than one deilaration luve been niadc on the basis of 
a single notifiration under s. 4, except where the notificati u under s. 4 »» 
a composite one, — including lands to which s. 17(1) was applied, and others 
to whidi it was not sou][^U to be applied.** 


iiji State a/ hMTttt v. Soratky, {1960) S.C H. SUV A 1953 S.C. SS 
15 State it SeaUnty v. thifUti Maedear SubDa, A, 1960 610. 

U. X i. MSC* v! W,ltL A («)• 

19, Mani BAnsAmi v. HMoidun A A?® 

M. Xate of M. P. ,v. Vfe^ A l^^C. 
iL Sul otisn v st«u at w. b., a 
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{«) That there has been a im*o fide or colourable use of the powei** 
by the Government, by sliowtog — 

(i) That the real object was to acquire the lands for some private 
purpose,**^ or that there was no purpose at all.^ 

But »uUa fides cannot be established merely by showings 

t^i) lliat Goveniineut was issuing one notification after cancelUng a 
previous notification or notifications.* 

(ii) That the part> for uhom the disputed lands are sought to be 
acquired already possesses other lands, if it is shown that the eidstmg lands 
are unsuitable for the purpose.* 

(lii) That no part of tlie compensation was payable out of the public 
revalues or from some fund of a local authority.*',® 

Where the compensation is entirely pa>able by a private party, the 
acquisition cannot be for a 'public purpose* even though the declaration uses 
that esqpression.'* 

(iv) That the expropriated owner himself intended to use the land for 
some public purpose.® 

111. A notification, applying s. 17(4) of the Act can be challenged on 
the ground — 

(a) that s. 17(1) was not applicable, — the land not being in 'waste' or 
'aratde' ;* or 

(b) that the Government did not apply its mind to the question of 
urgency or that its action was »iala fide,^-' 

(c) Wheliier a land is 'waste' or ‘arab'e’ is an objective question.* 

Where some plots which are waste or arable are lumped together with 

other plots which are not so, it would show tliat tlie authority did not apply 
its mind to the question and the notification, dispensing with the inquiry 
under s 5A, will be invalid in toJo * But where the notification divides the 
lands into two groups and dispenses with inquiry under s. SA only in respect 
of one group, wbi<h is held to be bad, the notification with respect to the 
rest will lemain valid.* 

(d) The question whether a particular case is one of urgency is a 
Subjective one.* 

But — 

(i) There is a piesumption of regularity of official acts, and a bare 
dfflial that Government had not formed an opinion as to urgency does not 
raise any issue** 

(ii) The Court is not com^tent to enquire into the sufificiency of the 
grounds for fomung such opinion.* 

The Court can inter fete widi the determination as to urgency only on 
the ground of maUi fides or that the Government did not apply its mind to 
fte matter.* 


2*. Somaumti v. SteU Pimvtif. A. 1963 SC. 151. 

25. v. State W. B., A 1^ SAl 99& 

1. Atmd V. State ef 6. K A. 1967 &C IWi 

2. V. S/efe «|f Cajewf. A lSfl9 S.C 432 M37-3). 

S. SkfOm V. State e/ M. P„ (19651 l S.C A 58S 

4. MthariW ▼. 1405 (imh 

ft. Awe V. ^«te eif V. A 1964 SXX 1230 OW). 
ftk V, 4 P- A. 1967 SJZ. lOftl (108$), 

7. /mM V. SmiM W. A, A 1967 ^453. 
ik S»m mm ^ ef*W, S„ A 2968 &(X 1763. 

9. HMmrn V. l5r* P, €0Vt„ A »ft4 &C. jil7. 
la MmmW % 6Nhi ef immt, A 1968 ^cTsTOi (0$). 
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TV, S. 1$ is mandatory. If, therefore, the Collector refuses to make 
reference on ^traneems^ considerations, tJie application having been tna^ 
wjthtn the period of limitation by a competent person, mandamus will issue 
to compel the Collector to make a reference.** 


XVII. Lkcnsiiic Autlimrity. 

I. The g^eral principle is that except where a statutory prorision 
has been violated, the Court will not issue mandamus to interfere with the 
exercise of a discretionary power to grant or refuse a licence.**-** 

But mandamus will lie, if a licence is res’oked in violation of statutory 
conditions ;*-* or ultra vires * or unconstitutional * conditions are imposed in 
a license.* 


II. In a case for certiorari, out Supreme Court observed that where 
at1*iauthority empowered to issue a licence or permit ** has a discretion in the 
matter, no one is of right entitlerl to it e\en though he fulfils the conditions 
mentioned in the statute for the purine of (|ualif>ing for the licence or 
permit and that, accordmgK certiorari cannot issue on the ground that the 
exercise of the descretion was erroneous. 


But even in stich cases, mandamus v ill issue to direi't the authority to 
determine the application according to law’, where — 

^ (i) It grants or refuses an application for licence or renew'al of licence 
on irrelevant grounds, or extraneous coiisideralk ns,'* eg, where an appli- 
cation for renew al is refused or a re-tricticm itiijiosed in the absence of any 
change in the circunistances. 


(ii) It refuse.s to specify the grf<und-r for its detennination where so 
required by the statute, expresslv or In' implication, 

(iii) ^ It refuses to exercise its di-crefion with reference to tl»e merits of 
the individual case before it, eg , b\ acting .according to pre-determined rules 
or its own order in precimi« erases or the directions or instructions of a 
superior or other authority.** 

Even where the authority formulates a general polica*, it must hear each 
particular case to see whether the general policy would be af^licable to that 
case, and in case of refusal of such hearing, mandamus will lie. 

(w) WTiere the discretion is not absolute but is circum.scribed by 
statutorv conditions, mandamus will issue to direct the authority to eoterctse 
his discretion in conformity with the statutory conditions.** 

in. Similarly, as regards the cancellation or^ revocation of a licence, 
already issued, where the discretion of the authority is unfettered by any 
statutory conditions, the Court cannot interfere if the Helping au&ority 
cancels it at any time, in the fionn fide exercise of his discretion. 

But even in this case, the Court may issue mamfonu* directing the 
licensing authority to exercise his discretion, taking into consideration relevant 
matters, where hfr has simply acted under the instructions or orders of 


11. XTeM V. Vrdm of ttuHo, 

12»2$. Ow V. Commr. nj P/tltee (I960) 1 MI.J. 22a. 

%.r. In «. Stat^ Ma*i«j A. 
a V, S. f. A. 

4 l2a;L\'5SiJSr3g>‘^i.y‘i&r , 
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«iSitjN«r au^rit^r, without ocerciaing the discretion whtdt the statute has 
Mtslcid in htnuidf.** 

IV. IWe are certain statutes under whkdi the atithority a dtt/y 
to l^ant the licence if the statutory conditions are complied with by the 
appliont. In such cases, mandmius lies to compel the authority to grant 
a licence if he refuses to grant it notwithstanding the fulfilment ox the 
statutory conditions, the Court being competent to inquire whether the 
statutory conditions have been fulfiled. 

V, In India, mandatnus nould also go against a licensing authority 
where his order of refxtsal or cadcellation has been made under a law which 
is unconstitutional* or in disregard of the statutory^ conditions.** 


XVIII. Local AHthority. 

The Court can interfere with the action of a statutory local body in the 
fdllowing cases, inter dUa— 

(*) To prevent the public funds being diverted to purposes other than 
those authorised by the governing statute.” 

(Hi) To direct it not to impose ot collect an ultra wVes*®,** or unconstitu- 
b]re-law against the Petitioner. 

(iH) To direct it not to impose or collect an ultra vires** or unconstitu- 
tional” tax, and also to refund any sum illegally collected.** 

(«>) To direct it to exercise a power tnvohnng a public duty,** to 
remove unauthorised constructions from footways.** 

(v) Where the action of the local authority or its bye-law is unconstitu- 
fional.* 


(vi) Where the action of the local authority is ul&a vires, e g , 

(a) To quash the order, of removal of a member of a Municipal 
IBoaerd contrary to the statutory condition.* 

(^) To direct it to proceed according to laeo, e q , \vi the matter of 
ehKtkm, And to hold a fresh election where so required bv the law,* or in the 
matter of settlement of a public ferry.* 

(f) To direct it to forbear from giving effect to a distress warrant 
wMch was issued in contra\ention of statutory provisions as well as to 
restore goods seiacd in execution of such unlawful warrant.* 


■«. Cmm, af Petke v. GeriUkml'^. (lS62) S.C.R. 135 (m „ , . 

3B, JkMtka Prasad v. State af U. P., (1954) S.CR 803? Ptdeev Bdtrand. A. 
1900 S.C. 415; Camtpati v. State of Amer, (1955) 1 SCR. 1065; Panndai v. 
Vtdm of Ind&a A. 1057 SC 397 (410), 

16. Ci, Simkar Prasad v. Stai4 of M, P.. A 1965 MP. 153 (758). 

17. f^arendra v. Cartm af CdtOutta, A. 1960 Cal 102 (111); Munkipat Carfm, v 
Gavini, A. 1949 Bom. 229. 

IS. ta^ T. Town Area CawknUiee (1952) SC.R. 572. 

m Ttddr ffmdkt v. Dt. Board, ^ 1954 S.C 630 . . 

^ Q Besot Syadethi Vaaospatf v. MtaddPat Cemndtte, (19^) 1 S.CA. 8M 
21. fash, y. ram Am Carnmee, (1932) SCJt. 672; Takk y. JH. Bd^ A. 4964 
SjCL 690 

22> BdfetM tOitv tium^pddtf v'^reihat Camera Ca„ (19B2) SC {C.A. 32MS]. 
29, ttmdmrf ^diming *l«. v. Bt. Ufa^ate, A. ,1Mb SiC*MV. 

SA Banmaifidadu v. VSdmgBdbi Mwd^Stv. A. 1959 AvP. 4S9< 

ST torn Cammr. imO) » CWK m 

J»mad v.'/Bhkm/ Bomdfmm CC « (Sf)t (M) &CJI..986. 
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(rf) To prevent it from imposit^ or collecting an ultra vires tax 
or cess.* 

(e) To direct it to sanction a building plan which was in accordance 
with the law, but was refused on an extraneous ground^ 

(/) Where a local authority, having the power to approve or dis- 
approve building plans, approves the plan subject to a condition it has no 
authority to impose, mandamus will issue, commanding it to approve the 
plan as submitt^, ? e , witlioul the ultra vires condition.^ 

(tni) Though the Court would not interfere in matters appertaining 
to the domestic management of such bodies, it viould interfere whenever 
the mandatory provisions are violated or genng to be violated.® 

Where the plea of ultra vires is founded upon the violation of a 
procedural requirement, the Court must ascertain whether the requirement 
is^mandatory or directory.^ If the r^uirement is mandatopr, its breach 
will render the action void.** Rut if it is directory, a substantial compliance 
will uphold its validity.*® 

(wit) Where the act of the statutory authority, though apparently 
within the letters of the statute, constitutes a mala fide exercise of the power, 
e.ff.f where it is sought to be exercised for a purpose other than that for 
which the power was intended. 

But where there is nothing ultra vires in the action of the local autho- 
rity and the authority has exercised its discretion in good faith and on 
reasonable grounds, mandamus \\ ill not issue on the ground that the decision 
is erroneous. 


XIX. Municipality. [See T^ocal Authority', p. 472, ante], 

XX. Penalty. 

Mandamus lies to direct refund of a penalty illegally imposed.** [See 
‘Taxation’ fiost.^ 


XXI. Pennits f«ee ‘Transport Authority’, post], 

WTiere a pennit is issued under a statute, mandamus lies against the 
authority granting, refusing or cancelling a permit on the same conditions as 
are applicable in the case of a sf.itutorv authority { p. 483, post) e q , where 
the renewal of a temporarj' permit is not authorised by the statute,** or 
the procedure prescribed by it is contravened.** 

XXII. Police. 

Mandamus may issue against Police authorities to compel them to 
perform their statutory duties.**-** 

XXIII. Prison AutWirity. 

The reach of mandamus in India will be amply illustrated by the case 


e. Shyam let v Afunkifua bL A. 1056 All. Kshtnya Khalik ^ 
Corperatim, A. 1!156 Nag. 152t Atathom v. Vetpn. of Cakutla, A, 1957 
79; Haghuin v. B4., A 1956 All. 324. 

7. ^'orpn. v. Ki^m Bos, (1968) S.C. tC.A. 1049/68. d. 19.9^1. 

8. Pumshottom v. State of V, P.. A. ^ ^ 

9. V. P, Sinek V. Mefropotiten Council, A, 19® Delhi 295 (298) 

10. PrtMp Smgk v, Xrisktia. (If66) SX^A. 

U. BMtM V. Atm Pm, (195$) I fW^. 4^ * 

ISL CmOhm Tmiptktv, Smeed 

1441 Myient Xhek"my Mamifikhsfefs v. Slate. A. J989 Mjre. 51 (59). 

». t-Ai***"*^ 



m 


$BORm COKSriltrWQN of 1KI»A 


iAttm. 


of RtmMr v. State of Punjab,* vrfiere the Supreme Court, on appeal, hdd 
that the Petitioner had kept in solitary conSnonent in contravent^ 
of the Prisons Act and the Rules made thereunder and made the following 
order — 

“U'e direct the resxmndent to confine tiie petitioner in the pristm in 
strict compliance with the provisions of the Prisons Act and the rules made 
tiiereunder’*.** 

XXIV. Property, reatoration of. 

' Tliough a suit and not manc^mus is the appropriate remedy where the 
plaintitf can have the property restored to him only upon the estdbHshment 
of his title or right to possession which is disputed, mandamus will issue to 
restore possession to a person from whom the State has taken possession 
of the properly without the authority of law, in contravention of the guaran- 
tee contained in Art. 31 (1) ;'* or after the public purpose for which property 
was requisitioned has ceased to exist.** 

XXV. ProMcotioii. 

hfandamus has been issued directing a public authority to withdraw a 
prosecution where it has been initiated for the \ioiation of an unconstitu- 
tional** law. 


XXVI. Public aaetion. 

1. When a public auction is held wider statutory provisions, the auction 
must be held in conformity with the requirejnents laid down by such 
provisions.*® In case of violation of such requiranents mandamus will issue 
at the instance of anybody interested in the auction.*® 


2, In the absence of a specific statutory provision — 

(o) The highest bidder has*no legal ri^t to have his bid accepted and 
it is at the discrehon of the authorities to accept a lower bid,*®-*® because 
it is open to the Government to enter into contracts with whomsoever they 
please.** 

If, however, the statutory provisions require that in accepting a bid the 
authority shall have regard to certain conditions, a refusal to accept the 
highest bid on a ground foreign to the statutory conditions would be uitra 
vires and mandamus will issue directing Uie authority to make a fresh order 
‘in accordance with the law’.** 

(b) (i) Though the State may impose reasonable conditions for being 
eligible to bid at an auction, the Executive can have no discretionary power 
to exclude any person from bidding at a public auction,*® or to prevent him 
from continuing to bid at a particular stage.** 

(U)^ Mandanws will lie if any condition is ult*a vires or without 
jurisdiction,*® , 


Mt 

n. 


13. 

14. 

15. 
1ft. 
17 
18. 


Itmdtk V. State of Putdob, A 1962 S,C. 510 iSJS), leverslng Ratibhr v. State 
of Punjab, A. 1961 524. 

Wt^ Ourndv. State ofH. P.. (1955) I S.C.R. 408; Vitendra v. State of 
(1965) 1 ftCR. 415 (43»)> SokM Lotf v. Union of JiuRa, A. (1967 & 

(«S37), 

Union of fndia v. Samear, A. 1962 S.C 247. 
t^hii AMkt y. Mmio^ Boatd, (tl960) ftCR, S6& 

Vdfyfm % St. Ramt Ofkit, (U 80 ) 1 MAJ. 434 (III), 
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3. Whefe an a^ion is requi^ by statute or the rules thereunder, the 
authority has no discretion to withdraw a {articular ferry from public 
auciicw** or to extend the term of an existing lessee, without holding a 
fresh auction.** 


XXVII. Public documentf, inspectiim and productum of. 

Mandamus will lie commanding the delivery up of public tjooks and 
papers, on the removal of the officer having custody of the books. It 
will also lie to compel production and to permit the inst>ection of public 
books or documents, provided that the party applying has a <lirect and 
tangible interest in the documents and shows reasonable grounds for 
requiring inspection.**!* For the same reason, no mandamus may be had to 
have a general inspection of ail papers in the possession of the respondent.** 
Pendency of a litigation between the’ parties is not necessary for the right 
to^ writ for tins purpose.*® 

But the writ is not available against a private trading coriHjraiiou. 

XXVIII. PabUc duties, enforcement of [see ‘Statutory Duties', 

Under the present head wc shall discuss the use of mandamus for the 
enforcement of a public rfu/y, whether imiJo-sed by common or by 

statute or by any other law for the time being in force** A duty imposed 
by .statute, but relating to private rights will be dealt witJi under tlie head 
‘Statutory duties, enforcement of', post 

1. The writ of niamlamus will He to compel a pui'Uc official or hotly to 
perform hi.s official duty whether imposed by .statute** or otherwise.®* 

Non-perfomiance of the duty, in tliis context, includes performance 
in such an illegal or perfunctory manner that there is in fact no per- 
formance. 

2. It will also lie against a private person or corporation if such person 
or persons are bound to perform some public or quasi-public functio t It is 
not necessary that the body must be incoiiiorated or constituted a boJy cor- 
porate: nor is it necessary that emoluments must be paid for the peiform- 
ance of the functions. What is cs'-ential is that the person or per-ons must 
be legally liable to iwrfonn public duties^' 

3. Whenever a .statute appoints a Inidy of persou-s to carry out pur- 
poses of public benefit the pcr.sons constituting that bc.dy ipso facto become 
holders of a public office, fur the purpose of Itlaiidamus.** 


' A. Pidblic authorUies or offices having puUic doty, against whom 
Mandmmis would issue: 

(i) Universities and similar statutory educational bodi"s (see under 
‘Educational authorities', ante), e.g.. 

(a) The Symlicatc of a UniverNity.*® 

(b) Stats* Medical Faculty.*® 


19. Stale a4 Bihar v. Itam BHarosa, A. 1956 fvC. 640. 

19e. Ctmp^h V, B A. 4i P. A., 1953 Mad. 556 (557). 

90. vHiftrehant Taitafs Ca., (1831) 2 B. & Ad. 115. 

21. Comm, ttf PaBet V. Cardkanda^ A. 

«. /. r. Cmm. V. Bambtf Timt (1«36) 68 I.A. 408. 

23. NatOkm, in r«, (1918) 40 Mad. 125 {143). 

s. jTctow V. Vice VktmctOOr.A. 1962 Orina<l; «/ 

Pel, (1968) S6 C WJN. Tw; Tadrauira v. Urfivertutyt pf Ct^tta, A. 1954 

8S, eaptd V. Bejey tffisdm. (19S2) 66 aWK «i. 
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(c) State Board constituted under the Assam Primary Education 

Act.’ 

(d) Public Service Commission.* 

(ii) Municipal and similar local authorities, sucli as a City Improve- 
ment Trust.* 

(iii) A statutory corporation,'* such as tlie Road Transport Authority;* 
Life Insurance Corporation;*-* State Bank of India.* 

(iv) An electricity company having statutory duties in the matters of 
supply of its energy to tlie public.* 

k 

B. Authorities agsdust whom Mandamus %riU not issn^ not bring 
imblic bodlies*: 

Mandamus will not issue against Uie managing committee of a private 
school, not constituted by sUtute, even though it may be aided by Govern- 
ment,* or IS governed by a School Code, not having statutory force;*® or 
against a noii-slatutory conipanj under the Companies Act, hairing no public 
duties imposed upon it.® 

General principles relatittg to numdamus to enforce public duties. 

1. The considerations governing tlie issue of ntandatnus under the per- 
sent head are — 

(a) That the duty is public. In the absence of a statutory provision, 
mandamus will not issue to sccute the iicrfonnancc ot the obligations of 
a company to its members.'* 

{b) That it is a duty enforced by lules luxi’inij the force of law Thus, 

(i) Where an administrative advisory body is set up (without the 
sanction of any statute), mandamtis will not issue against such body even 
though the functions of the body relate to public matter'..*’ 

(«) Thou^ executive or administrative directions issued by a 
superior authority are enforceable against an inferior authority by depart- 
mental action, the> have no force ol law and are, accordingly, not enforce- 
able by »Mondam«v.** 

(Hi) A contractual obligation even though incun ed by a public 
servant, cannot be enforced by mandamus''^ 

On the other hand, — 

Where a University or other body has a duty under Rules having 
a statutory force to act towards he Petitioner in a particular manner ana 
the body fails in that duty, mandamus will issue. 

Mandamus has, thus, been issued — 

(i) To direct a Univei«itj to announce that the Petitioner has passed, 

L Kripa Nath v State, A. 1956 Assam & Nagaland 101 UOS). 

2. State of Myxote v Chandiaaekhar, A. 1956 S.C. 532 {.$37). 

1 BaM V. CoUtetet, A 1^ M.B 22L 

4. Pragg Taab Carpn. v. ivanoal, (1969) 1 S.CC. 585 {SS9-90). 

5. Shetiff V. 5. T. A., A. 1950 SC. 321. 

6. Menon v. Diol. Mmeper, A. 1960 Mad 333. 

7. Cktulopkar v. L. /. C., A ISSS Bom. 4^1 (4M). 

& RaxaiiA v. State Bmk af India, A. 1966 Mkd m {344). 

9. MommaOut V. manimd Harbwr School, (1967) 62 C.W.N. 384. 

»). Janoml V. Bd. at S^otidairy Sducottkn, (1961) 66 CWJ4. 113. 

11. m Parte. (1916) 32 TL.R 479. ^ 

1? oT V. S. T:a. Ttihmal, A 1959 S.C. «96: Nirenkiir v. Okeetar ri 
A AIL (682); ^yuntii v. State of itertia, A 1961 Xri. 

13. X iii bwi f ^ Pf. Omtadim, A 1966 &C. 334 (337). 
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whe^ the University had refused so to declare though the Petitioner had 
obtained the Pass marks requirc^l by die statutory Rules of the University." 

(m) To prevent the head of a ptblk educational institution from 
expdiing a student otherwise than in accordance with the statutory rules 
rehttuig to the niatter.” Where, however, there is no contravention of any 
rule, the Court will not interfere with the discretionary power vested in the 
educational authorities unle>s the power is extreised mala fide. 

(c) An applicant fur Mandamus must take the position that the person 
against w'h(»n an order is sought is holding a public office under some law, 
and his grievance is that he is acting contrary to the provisions of that law. 
If the applicant denies the right of the person to hold that office, he may 
get Quo Warranto biU not Mandamus^'' 

{d) So long as public functionaries strictly confine themselves within 
the exercise of those duties which are confided to them bj' law, the Court 
will not interfere. The Court will not interfere to see whether any regulation 
which they may direct is gcxnl or bad; but, if they are departing from that 
power which the law has vested in Uieni, if tliey arc assuming to them- 
selves a power over property which the law does not give them, llie C^urt 
no longer considers them as acting under the authority of their commission, 
but treats them, whether they t>e a corporation or individuals, merely as 
persons dealing with propeity without legal authority.” 

2. In shorr, mandamus will issue when the Government or its cheers 
cither overstep Uie limits of the power conferred by the statute or fail to 
Comply with the conditions iini>osctl by the statute for Uie exercise of the 
power." 

It follows, tiierefore, tliat the writ will not issue simply because there 
is an irregularity in its proceedings but there has been a substantial compli- 
ance with the law." N<jr can the Court enter into the merits or soundness 
of a decision made by such a body, as if silting in apjieal over it." 

3. But— 


(») Mandamus will not be gnuite*! ag.iinsi an inferior or ministerial 
officer, who is bound to ohej the onleis of a comp^ent authority, — to 
Compel him to do something which is pail of his duty in that capacity." 

Thus, mandamus will not i'-i-uc to a con.stahle or other ministerial 
officer to execute a warrant directed lo him. The reason behind this rule 
is tliat where the law impo-es the duty on the superior officer, and the 
inferior officer simply carrie*' out hi- order'-, it is the superior officer almie 
who may be compelled lo do hi" duty .according to tlie general principle 
already discussed. 

(»») Mandamus will not issue again-t an officer, whose office and duty 
arc prescribed by .statute, — lo compel him to ilu an act which is not clearly 
provided for by that statute: aUhoitgh it may be highly convenient and 
desirable that such an act sliould be done by him." 

(in) Mamlamus will not issue to dircit an authority to exercise bis 


14. Himendra v. Caukati University, (1953) 58 CWJNf. 54 (A^) t&iecial leave 
to an)ea1 was refused by tine Sinireftie Court on 24-9-541: Ti^tendra v. 
(/HimstXy of CsfcKtia. 

15. SekdoT v. Krisknamoorthy, (1951) 2 S68. 

16. Sur>«pratoA v. Ind^triat ^*'**^'> A. 1^ Bom. 206. 

18. Stated Bombay v. A ^ Bofn- 

1ft V* S. K, (1964) S.CrRi 863. 

m In mSSS Ckandra. A. ISSZht. 309 (SIJ), 

St dt MdStr, 2iid Ed., p. 206. 






XXIX PoMk offiiA, «iiniin<Hv «lM:tiM and 1^^ 

A writ of ttumdatntf^ lies to (t) command an election to an oflSce of a 
public nature (fp, a municipal election); (»') admit to a public om» a 
person who has been elected Iherrto, but lias never been in pos^sum; 
(»i) compel the restoiation to a public c^ce or franchise of which the 
Iwlder has been wrtwigly thspossessed.** 

But — 

A Mmdamtis to restore, admit or elect to an olfice will not be granted 
unless the ofiice is vacant If the othce lie in fact full, proceedings must be 
taken by way of Quo Warranto or election petition to oust the party in 
possession. A mandamus will go only on the supposition that there is 
nobody holding the olfice in question.^^ 

Mandamus \ivill, however, be issued commanding eletclion to an office 
when, though there has been an election to the office in question, yet such 
election is void or merely colourable.** 

Mandamus will nut, however, lie to leinsfate a person who holds his 
office at pleasure** [see below], (See, fuither, under Art. 311, post). 

XXX Public Service Commissioii. 

1. The Cutnmission being a body set up by the Constitution and 
performing functions entrusted to it by Rules framed under Art. 309, 
mandamus may issue against the Commission to annul its order or act or 
proceeding if it is made in violation of the Rules.®* 

2. But — 

The Court cannot direct the Commbslon to do something positive, 
cp., to include the names of the Petitioners in a li.st of candidates recom- 
mended by the Commission, unless 'toe Commission has a legal duty to do 
that act** 


XXXI. Revedue Authority [sec ‘Taxation’, post]. 

Mandamus may issue against a Revenue autoority — 

(o) to direct a reference to the High Court under s. 57 of the Stamp 
Act,** or tmder s. 51 of the Income Tax Act;* or under s. 18 of the Land 
Acquisition Act,** 

(b) to direct such autliority not to enforce an order which he has made 
in the exercise of his discretion but according to extraneous consideratidins 
or witoout taking into account relevant considerations.* 

XXXll. Service uiuler Government. 

I. Appointment or promotion , — Since appointmoit or promotion is 
at the discretiun of the employer and no one has a 1^1 righ^ to be appobted 

2ta. State of Mysoie v. ChandToteUMfo, A 1966 SC S32. 

lU); Tidmnm v. Skul^, A. 1968 S.C. 109ft * 

22, State »} Bombay v. HaspiltS Matdoor Sabke, A 1960 S.C 610. 

2ft v. Secy., local Sdf<hvt„ A. 1963 Assam 12. 

24. State of Uytote v. CaendfAseMeiw, A 1956 SC. iSST). 

25. Itevenm Authority v. MahowJUra 3a§ae MSk (18601 

1. A Ce, v, Revame Antkarity, (tB23) SO lA. 227; A 

2. KtuiiilhmRh0iBfam v. Sidr4,!dBa;ior, A 1961 Giissa 9ft 

9. PatS^ v, $hmS of Raram, A 1961 Pat 
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to aa c£See ondar the Government, mandattnis does not he to cotnpdl an 
ajpprnntmetit or promotion of a person ag^eved imtess in refu^ng appoinh- 
meat to the Petitioner, there has been a violation of a constitutional ^[uarantec^ 
e.g., Art» 14* or Art. 16 (1).* In case of such violation, the Petitioner may 
have a mandamus to direct the State to consider his application on the merits.* 

The Court will not interfere with promotion to a selection post, on the 
ground that the I’etitioner is a person better qualified, where the competent 
authority has arrived at a decision after considering all the possible candidates.* 

II. In the matter of dismissal — 

(а) Mandamus will not lie to reinstate a dismissed employee where the 
service is hehl at the pleasure of the State, ^ or where his appointment was 
contractual and he had no sbitutory right to be ranstaled.* 

But an order of dismissal may he quashed by manrlamus where it is in 
coptravention of a statutory rule or regulation having tlic force of law.* 

(б) To direct tlie Government to pay to the Petitioner liis arrears of 
salary during the period intervening between the date of suspension and 
reinstatement, where it is found that the suspen.sion or dismissal was without 
any lawful authority or justification, though, of course, a claim for recovery 
of such arears can only be made by suit.®* 


III. Tfoiisfer. 

Transfer of a Goveminent servant from one rv)st to another is, as a 
general rule, a inatter of <liscretion with the competent authorities, to be 
exercised in the interests of public scr\ice.'®-‘' 

But even in tliis spliero, mandamus ma> He — 

(i) Where the order \iolates a statutory rule;'** 

(ii) Where it is mala fidc^ 

(iii) Where the order penal c.g., where it involves reduction in pay 
or grade of the Government serranl.** 


IV. Other conditions of sennee 

It i.s now settled’^-®’ that tnandamus will lie to quash an order of the 
Government or an administrative authority which is in con(ra\ention of a 
wtandofory**-** Rule, relating fo service conditions, which has been framed 
under statutory authoritj and has, therefore, the force of law. All the 
Rules and Regulations relating to Govennnent servants are not, howevCT, 
framed tinder statutorj authoritv an<l some of them are merely adminis- 
trative or Departmental instructions,’ It is erident that mandamus will not 
lie to enforce non-statiilor)* adniinistrativc instructions or orders.* 

When, therefore, mandamius is s«(ijglil to quash .an order affecting a 
Government sen ant on the ground that the order is in contravention of a 
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a. Benarasi v. Slate of V. P. (19561 

Catida DaiaratHa v. State af A. P.. (1961) 2 S.C.R, 391 {948), 

Hati Nandan v. Dikshit. k. 1970 S.C> <0 (42). «« 

State •/ Be/mbav v HasPdat Maaoar Sahka, A. 1960 S,C. 610. 

Lekhnd v, A 19M S.C. 334, ^ rr » 

State of U. P, V. Baku Xam,h. 1961 S.C 751. affirning Baku Bern v. V, A 
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Service Rule, the first thing to be determined is whether the Rule in question 
has been framed under the auUiority of any statute. 

A. The following are instances of statutory Rules — 

(a) Ru’es made under s. %B of the Government of India Act, 1919, 
(continued under Art. 313 of tlie Constitution) — 

(i) The Fundamoital Rules (1922).’ 

(») The Cisil Services (Classification, Control and Am>eal) Rules 
(1920).'‘-» 

(m) The Ci\il Service Regulations, which w’eie made sometime prior to 
1914, do not appear to have been made in exercise of anj' statutory powers,* 
but they subsequently acquired statutorv authorilj under s. 96K (4) of the 
Government of India Act, 1919 ’ 

{h) Rules made under s 2tl (2) of the Govcinment of India Act, 
1935: 

(♦) The Central Services (Temporal \ Service') Rules, 1949* 

(ii) Madras Civil Services (Disciplinary Pnxreedings Tribunal) Rules, 
1948.’ 

. (in) The Railway Establishment Code® 

(ri>) The Regulation made under s 266 ( 3) of the Government of 
India Act, 1935, exempting certain casei from the reijuiremcnt of consulta- 
tion with the Public Service Commission.*-’® 

(f) Rules made under particular statutes — 

(t) Rules framed under the Police Act, 1861, eg, Para. 477 of the 
U.P. Police Regulations.*® 

(«) The Punjab TehsUdart Rules, 1032, fiamed under the Punjab 
Land Revenue Act, 1887.” 

B. On the otiier hand, the following Rules or legulations have been 
hdd to have no force of law since they do not apjiear to have been made 
under any statutory authority : — 

(o) The Army Instructions Xo. 212, dated 25 6-40 which were issued 
ill pursuance of a Resolution of the Govemireni of India (MiHtar\’ 
Department) — No 2228, dated 22 12-17*® ®* 

(f>) Madras Public Service CommiSMon Rule-, of Procedure.” 

(c) The Manual of Gov eminent Orders®’ 

(d) Such of the Madras Po ice Standing Orders as are not marked 
with asterisks.*^ 
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Hirendra v State af W. Bengal (1954) 59 C.WN. 450 (454-5)-, Btdskmib 
V. ^ate of Orttia, A IW Orissa 70 (72) 

Prodyat v. Cktel Juttke, (1955) 2 SCR 1331 (145 4)- Venkataraman v Vnim 
of Mia. A. 1954 SC 37$. 

ShytmM V. State of V. P„ (1965) SCR 26 (22, 34), * 

Kamtocharm v. P M. €,, *A. 1966 Pat 311 
CtumM V State of A, P., A, 1999 AP. 497 (500). 

Skardaprastfd v. Divisioim Suptd. (1999) 61 BoinL.R. ll996, 

Karamdeo v State of »»ar. A. 1956 Pat. 2S» (232). 
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V# will lie where the Government order has been issued 

under Rules which themselves are ultra zHres — 

Being in contravention of some mandatory provision of die Constitution, 

e.ff.. Art. 314.* 

VI, ^ Mandamus will also lie where an order, made to the prejudice of 
the Petitioner, itself contravenes sonie mandatory provision of the Constitu- 
tion, e.g.. Art. 16,* or is a nullity • 

VIT, Pension being a matter of fUscrelionary grant, a writ will not lie 
to enforce its payment at a particular rate, except when there has been breach 
of some manclatory rule relating to it/-* 

XXXIll. Service under statutory authority. 

1. Though out'^iile the sphere where Art. 311 of the Constitution is 
at^cted, the principle that a contra<?i to render per’^onal service cannot be 
ap&cifically enforced nevertheless, the Court, under Art. 226 of 

the Constitution, can issue mandamus to quash an iilira vires order of termi- 
nation of service under a mjn-Government authority,®.* e.g. — 

(i) Where the employee has a sfatutory right to be reinstated, eg,, in 
case of a retrenchment in contravention of the provisions of the Industrial 
Disputes Act/® 

(if) Whe^'e the authority, in making the onler of dismissal, has violated 
a mandatory obligation imposed by statute.®, 

Z. But mandamus would no! lie to order reinstatement of a contractual 
appointment under a slatutor}' authority/* 

XXIV. Statute, constitutionality of. 

1. Mandamus will issue to prevent the enforcement of a statute which 

is — 

fa) made by a I^egislature not projicrly constituted under the Constitu- 
tion Z’* ** or 

(b) violative of a fi:i*damcnlal right/-’* or other mandatorv" pi'ovision 
of the Constitution / or 


1 . 


Accauniant-Central v. Baksht. A. 1962 SC. 605 (507) Itnandamus 
directing the Accountant-General to pay the Appellant the Overs^ Passage 
money vdiich had been 9oixi?lit to he cancelledby the All India Services (Over- 
seas ray, Passage & l-eav^e Salary') Rules, 1967. which contravened Art. 314]. 
KriskOn Ckartder v. Tractor Or ionisation, A. 1962 S.C. 602^ [directing respon- 
dent to remove the ban arbitrarily imposed against the Petitioner, at the time 
of termination of his temuorary service by notice against further employment 
under the Govemmentf. _ 

SttUo of Affsom V. Padma Ram, A. 1966 S.C. 47Z (47S). 

(^rdip V Umon < ' India, A 1962 PunJ. 8, 

MmUal V Stats. A. 19» Qri. 2R3. _ 

Tfuwi V, Dt, Board. A. 19S4 S.C. 168(1 ^ 

Shivendra v. Natanda VoUeit. (1962) Supp (2^ SC.R. 1’.7; Boolchmd v. 
Kurukshetra VrHvcruty, A. 1%8 SX\ 292 ^ 

Praia Toots Corpn v, tmamoal. A, 19^ S.C Votes 209. 

S, IMta V. UmPsrsityof Detkl A 195RS.C. 19^, ci^ 

State m Bombay v. tlospitdl Masdoor Sabha, A. 1960 S.C 610. 

v ' ^ Bikat. (1969) SC* (C.A 2206/68, d. 23-4-69J; of 

809 (i») IM, 894 <b)J. 


3. 

4 . 

5. 

6 . 
7. 

& 

9. 

ia 

n 



swMtTen coNsrmmoN oi» ik&u 




tArim 


(c) uJtra vires the tc^slative competence of thfe Legialattire in question.* 

_2. The foregoing principles are appiicab’e for striking down tx pte* 
venting tlie enforcement of subordinate l^slation which is unconstitutional’* 
OT uitra vires}'^ 

XXV. Stetntory Authority [See ‘Statutory duties, enforce- 
ment of’]. 

T. Mandamus will issue against a statutory authority to prevent the 
enforcement of — 

(i) an ultra vires order,]* eg. where a Board of Religious Trusts 
called upon the trustees of a private trust to file statements of income and 
expenditure, under a law which did not apply to private trust,** or an ultra 
vtre^* or mala fide notification,’* 

(it) an unconstitutional law,*" e.g., a law for setting up a scheme in 
regard to a religious institution which violates the riglits of the bead of the 
institution under Art. 19 fl) (/).’* or subordinate legislation, such as a 
scheme or notification, contravening Art. 19 (1) (g) 

fi'ii) a valid statute, so long as the condition precedent for its applica- 
tion has not been fulfilled.’^ 

Where the validity of a statutory order is challenged, the order is to 
be construed in the light of the language used in the order itself and not 
in the light of explanations subsequently given by the officer making the 
order.’* 

II. It will also issue to compel a statutorj* authority to proceed accord- 
ing to law eg — 

(i) Where it has acted in breach of a mandatory obligation imposed 
by statute , eg — 

Where the Income-tax Officer failed to mo<Hfv the assessment, while 
acting under s. 23 (5) (b) of the Act,** or impounded books of account 
in contravention of the provisions of s. 37 (2) t*® 

t») Where the statutory authorit}' has acted otherwise than in accord- 
ance with the mandatory procedure prescribed by the law ;*’-** 

(w) Where he has imposed an ultra vires condition while ^nting a 
licence or a permit.** The order in such a case mav be in the direct form 
to omit the u/tra tires condition from the licence already granted.** 


9. ButBon A Cr^n Bseftante State ef Punjab, (iSfil) 1 Si.CR. 66B (STS); 
Hinier-Ranpur Cod Co. v. SUSe of Orissa, (19W) 2 S.C.R. 637 (543). 
State of Raputhan v. Pratap ^gh, (1961) 1 SC.R 222 (ZtS). 

Slate of Bikar v. Ganfdy, A. 19S9 SC. 1038 (2026). 

Ram Saroop v. Sahi. A. 1089 SC 961 (960). 

State of Bihar v. Gangdy, A 1968 S.C 1018 (JOTS) ; Ram Krishna v. TeniMtat, 
A. 1968 S.C 538 (S4S). 

Cf. Indramam v. Natu, A. 1963 SC, 274j Prapask Cdten MQls v. 
State of Bombay, (19621 1 S.C.R. 106 (IJ3) 

Jraemnath v. State of Qrissa, (19M) S^R 1046. 

Onasa Cement Ltd., v. Vidon of luSra, A. 1^ SC 140B. 

Bfmtdn t v. State of BeaAay. A 1962 &C 97 (JOS). 

^ Commr. of Patiee v. Gtkhmdas, (1962) SCR 136. 

18a. Temmi % Dt. Board, A 1984 SC. 1680 (tSST). 

», Samp Cband v. Vnhn of fnHa. A 1969 SC 1207 (22/4). 

KanaMa Bros. v. 5ef A A 18S9 106, 

~ I V. Coat, of mkar. A im Ht. 286: Km JVribaK v. St^ of W. 

m CWX419; dmik v. State uf Amm, A 1965 A ^ Vamdeeaa 
dsSAa, A 1910 lCsr.J7. ^ 

y, Skde 1969 SC 96ft 
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III. Even where the order is infftt vires, if the statutory power was 
exerdsed unreasonably or without applying its mind to the rele\'ant dreum- 
stanceSt mandamus may issue, directing the authority to exercbe its power in 
accordance with the law. But in determining the reasonableness of the exer- 
dse of the power, the Court .should talce into account the circumstances which 
called for the exercise of the power** and uplratd the order if there was 
mtyihing upon which the authority could have reasonably come to that con- 
clusion. The Court, in a proceerling for mandamus, cannot sit as a court of 
appeal or substitute its own discretion for that of tlie authority in which 
tlie statute has vested the discretion.** 


ly. Mandamus also lies to compel a stalutorj authorit) to hear and 
determine or dispo.se of a matter which he is emi>ow'ered to determine by 
the statute, within a reasonabie time, even where the statute rloes not pres- 
cribe any time limit for such disposal.**-** 

XXXVI. Statutory duties, oaforceinent of. 

Wliile under the pieviou.s head we ha^e considered the case of an autho- 
rity constituted by statute, under the present we are discussing a broader 
head of statutory duties in general, wliether they are nnposei.1 upon a statutory 
body or upon public officers or upon private persons. 

1. In tbf case of a statutory duty, mandaniu'. will issue even thou^ 
the person against vvhom the duty' is imix)sed be a prhxite party or a com- 
pany.* Thus, the writ will issue to an official of a society to compel him 
to perform the terms of the statute by which the .society is controlled. The 
only condition in the case of statutory duty is that the duty’ must be impera- 
tive and not discretionary. 


11. Tn the case of a public officer, too, it is only where a duty has 
lieen imposed by statute, as distinguished from a discretion or a power, 
that a mandamus wilt i.ssuc. A writ of mandamus will be granted to compd 
the performance of a duty laid down by a statute,* as distinguished frc«n a 
merely discretionary or permissive authority.® 

Where a public officer ha.s lefused to }H*rform his statiAory duties, 
mandamus would issue to comi>el him to perform those duties. Before 
issuing mandamus foi this purpose, the Court will ascertain (a) what the 
statutory obligations are and (b) whetlier tlie officer has failed to discharge 
them.* 


HI. Mandamus may issue for the performance of statuton’ duties 
even after the time for the performance of the duly has expired, as ^the 
fixing of the time is held to be directory. Even though tlie statutory’ time 
for performing a duty has passed, the Court nia\ direct the successor-in-office 
to perform the duty which his pr^ecessor has omiited to do. 

IV. On the other h.ind, where no lime is prescribed by a statute for 
performance of a duty imfiosed by it and the authority akes inordinate 
delay, the aggrievetl jxiriy may ask for a mamtatmis to diiect the autlionty* 
to perform it within a rc^niable time.*-* 
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£^*60 ij}ou|:h an atttbority tmy be under a duty to do an act, whether by 
coinnKm law or by statute, he may have a discretion as to the manner of per” 
fonnance, e.g., ‘to act as it thinks fit’/ In such cases, though the Court 
may compel performance of the duty, it cannot ctanpd the authority to per- 
form the duly or to exercise the discretion in the manner directw by the 
Court/ The rules which come into operation in the sj^ei^ of discretion 
are: , \ | 

I . Mandamus will nut be issuoil to compel an authority to exercise 
a discretion tn a particular way* In other wonis, tlie Court cannot sub- 
stitute its own view* or discretiem tor the view taken or discretion exercised 
by the authorit}* who is vested with a discretionary power/ The writ of 
mandamus can never be used as a substitute for appeal/ 

II. Even though the Court will not interfere with tlic manner of exercise 
of a simple discretion,^*’ it will interfere — (a) where the discretion is exercised 
to do an act w'htcli is ultra vires the statute which conferred the discr^on; 
(b) where the exercise of the disci etion is mala fide*' or in contravention of 
the ru'es of natural justice, or umcasonable/** or (c) where a condition 
precedent to the exercise of the power has not been fulfilled.”. 

(o) If, by the omission of the requirements of Justice, the 

authority has failed in the eye of law to exercise a discretion, it can be forced 
to exercise it properly.^* 

(h) The position will be sinnLir if it has exercised its difcretion mala fide 
or for a puipose other than tliat for which it was entrusted with the dis- 
cretion. It IS a mala fide exercise of the discretion if the authoi ity is influ- 
enced by extianeous or irrelevant consideration, i.e., matters which aic foreign 
to tlie statute under which the power is )>eing exercised, or does not apply 
its mind to the relevant considerations,^* Again, if tlie authority lakes into 
consideration irrelevant matters tugellier with rele\ant matters and the> are 
inextricably mixed up, the deci.pon woultl be regarded as bad.” 

(c) The Court would also interfere where the auihoritj has arrived at a 
conclusion which no reasonable man would have arrived at on the materials 
before it/* 


III. But if tlie authority’ is uivler a duty to exercise a dist'retion, it 
nay be ctxnpelled by uumdamus to exe^^i^e that <lisci etion in otie woy or 
other. 

(a) There are circumstance.s in which the Court construes a duty to 
exo’cise a discretion, 'rhese will be discussed under the next head. 

(fi) If a statute itself prescribes a discretion to be exercised in a 
particular way or having regard lO specified considerations, an exercise of 
the discretion in .some other way or regardless of those considerations 
amounts to a refusal to exercise the discretion.'',” 

IV. In the absence of any such circumstances as above, mandamus 
cannot be used for correcting a mere erroneous exercise of discretum. 
Mandamus cannot be used as a substitute for appeal. 
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^ Hius, where it is alleged that Government has made a nuda fide use 
of its stahitoi^ power to make an appointment, the court cannot test the 
at^Nointment from the standpoint of suitability; it can interfere only if 
the apptMnbnent was made for an tdierior purpose, that is, for an object other 
than that for which the law, under whicli the appointment was madt^ had 
been enacted.**-** 


Di^ diatingiBslied from Power. 

I. The general rule is that while mandamus will issue to compel the 
performance of a public duty, it will not issue to ctanpel authority to exercise 
a pofOfer which is merely permisswc and does not impose any (d>ligation. 

II. Whether a statute is merely permissn e or obligatory, that is to say, 
whethw it confers a power or imposes a duly is itself a vexed question and 
no ri|[id formula to distinguish b^een the two has yet beat inventwl. But 

.^certain standards have been laid down by judicial decisions: 

(i) Though a power is usually conferred by words such as ‘it shall be 
lawful’, language is not conclusive and tlie Court may infer a dutj to exercise 

power from various circumstances. Thus, 

Even where a statute uses i>ermissive language to confer a power, the 
Court vvould infer a power coupled lutth a diuy and issue mandamus to 
comi>c! its performance, w-hcre ii appears that the power is conferred for 
the Ijeneht of specific p<Tsons,*-'* or foi the advancement of public justice. 

In such cases, — the public authority mu.st exercise the power when the 
circumstances so dmiand ; and the peri'onnance of it can be compelled by 
mandamus.’-’', " 

(ii) On the other hand, where a statute merely confers a power on a 
public authorit) to do some act for the public good, it being for the benefit 
of the general puh'ic, a p.articular individual cannot compel that authority 
to f‘xcrcise that power unless he can show* that the default of the authority 
lonstilutes a breach of duty owd to him as iudnidual as distinguished from 
the general public, 

III. (a) \MitTe an authority as a discrctionarj p(/u>er (as distinguished 
from a duty to exmi'-e a disci etion), nobodv can complain of the non- 
exercise of the ixiwer.’*-** 

Where a statute confeis uiain an authority a general discretion to 
lake ail action if certain conditions as specihctl in tlie statute are fulfilled, 
i'l a permissive language, the authority is competent to refuse to exercise 
the discretionary ixiwer even though the statutory conditions are fulfilled. 
Thus, — 

It has been held that a Transjiort Authorit) under the Motor Vducles 
Act, 1%9, has a general discretion to refuse a pe«mit even where an a^lkant 
complies with the conditions spadfieil in s. 42 of the Act.’* and if hU order 
is m^in jurisdiction, the Coun would not interfere ine’-r ly on the ground 
that it is erroneous.** 

But in India, there i.s an additional consideration, namely, impact 
of the excicise of .*!Mdi discretionary power on fundamented rights. As 
has been pointed out by Uic Allahabad High Court,’* tlie question was not 
constderm in tbc Supreme Court decision’* witli reference to Art. 19(1 )(g) 
of Ihe Constitution. According to this view, the granting of a licence with 


1*12. tSonm^eionet ei Police v. CotHumdos, (l9Si) SCJR. 135 (t4S). 
* S V. W-r Mm, (im S.C.R. 5 
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reelect to a trade which is not Inherently dangeroos'*^ cannot be regard 
ni«rdy as a privilege. A dtizen has the right to carry on such trade subject 
to sim restrictions as may be imposed by the State, provided they are 
reasonable, and a law which empowers an administrative authority to refuse 
a licence, at his discretion, even though the applicant has complin with the 
conditions specified in the statute, must be re^rded as unreasonable.'^ tlie 
power to decide whether the statutory conditions have been fulftlled must 
necessarily be given to tliat authority,** and this discretion is wider where (as 
in s. 47 of the Motor Vehicles Act) the authority is empowered to take 
into account certain administrative considerations, apart from certain specihed 
conditions, — such as objections fiom a police or other local authority.'* But, 
apart frcKn this, if the licensing autliurity is guided by considerations extrane- 
ous to the statute, his action would be vltra vircs,^ in the same manner as 
it would be ultra I'lres if he acts in contravention of a statutory condi- 
tion,*' or without taking into consideration the conditions spedfied in 
s. 47.»-*' 

iV. Even though mandamus is not available to compel the performance 
of a discretionary potoer, mandamus may lie to interfere with the exercise ot 
such power if the authorit) docs exercise it but such exercise is ultra wres 
the statute or the exernse of the power is not bona fide (, which is also an 
ingredient of ultra vires). 

(a) The exercise of a statutor}* power must not be ultra tnres. 

llius, — 

(i) Where the statute requires a power to be exerci.scd in a certain form, 
the n^ect of that form renders the exercise of the power idtra vires. 

(ii) When the statute pre.scribes a inanilator> procedure for the exercise 
of a power, the exercise of the power becomes ultra itrcs if that procedure 
is not followed,**-** 

(Ui) If the statute prescribes that the power may be exercised only 
if certain prescribed conditions have been fulfilled, eg, on giving notices, 
or after giving reasons,* the non-fulfilment of ilte conditions makes the 
exercise of the power ultra vires. 

(*o) The power must not be exercised in exxess of what lias been 
authorised. 

(fi) A statutory power must be exercised bona fide. 

(i) If the power is used for a purpfise other than for what it was 
riven by the Legislature, it is not bona fide, e g , “if the power to make one 
kind of building was fraudulently used for the purjicse of making another 
kind of building”.* This is also known as ‘colourable use’ of a power. 

(*f) Where the authority has not ap|>lied its mind to one of the essential 
matters which, according to the proper inteipretation of the statute, should 
have'been taken into consiileration in exercising discretion, it cannot be said 
that the power conferred on the authority has been exercised bona fide. 

17, TMs aspect, it is si^itted, was overlooked by the majority but empharised 
fay (&aba C.J. &. Stdibs Rao J.) the minority in KUhan Chmi v, Comna. of 
Falke. A. 1961 S.C. 705 (714). 

tk Cf. thmk$ Prasad v. State afJU, F„ (1954) S.CJR. 80S (dJi). 

19. Tim observatione of the Siqxeme Court in Veeri^tpa v. Raman, (1952) SC.R 
583, apocaa' to have been made in view of the above provisians in the (^tnte. 

2a a Maters v, R. T. A., A. 1960 Ker. 35 (37)i Skridhar v.R. T. A, 

K 1969 Mm. 120 {122). 

21. S sk d o ata v. SHite ri Mysore. A. 1960 S.C 321 132€). 

22. SbotW y. S. T. A., A. 1960 S.C. 321 (32S), 

2IS. JRarnyya v, SUde of Madras, A. 1952 Mad. 300. 

24, 0snmmda4 'eTState of Mysore, (1965) 1 S.CR. 306. 

25. RomdSSy. SdaU of BUktr, K 1964 Ftn. 23& 

1. Sammonita v. 9tm. A 1966 CM 899. 

2. Hem kUMm y. m. (196D> 65 2ffL 
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(c) A statutory power must be exercised reasonably. 

V. It follows from the above that when a statute vests a discretionary 
power in a |)articular authority, the discretion must be exercised by that very 
authoritpr without interference by some other person or authority.* If there 
is such interference, there is no proper exercise of discretion by the authority 
in whom the power has been vested by the Legis^lure and so his order or act 
would be quashed by the Court. 

VI, Where a qwsi-judicial tribunal act^ upon extraneous considerations 
or Infuses to take into account relevant consideration.s, it is deemed to have 
declined jurisdiction and mandamus will is^ue to hear and determine accord- 
ing to law. [See under “Tribunals, quasi-judiciar, post]. 

Where exercise of power is conditional upon subjective satisfaction* 

1. Wliere the exercise of at power is subject to prescribed conditions, 
the non-fulfilment of such conditions renders the exercise of the power 
ultra virc^*-* 

The applicability of tins principle to cases w’here the exercise of the 
power is ma<Ie conditional uj)on the subjective satisfaction of the statutor>’’ 
authority as to the existence of spectfietl circumstance'^ is not so dear. 

In India, in the non-cniergency sphere, the Supreme Court has allowed 
evidence to be given that the comlition had not l>een fulfilled and granted 
mandamus to quash the exercise of the power.* Thus — 

S 10 (2) (a) empowm the Central Government to deprive a person of his Indian 
citiaenship “if it is satisfied" that the reinstration was obtained “by means of 
fraud, false representation or the concealment of any material fact". 

The plea of the Government was that the cancellation of registration was made on 
the ground that the Petitioner had obtained registration by concealing the fact that 
his earlier application for permanent settlement in India had been refused. The 
Petitioner established from his original application for registration that the fact alleged 
to have been suppressed had been in fan mentioned therein. The Court held the 
cancellation to be ultra vires and set it aside.^ 


It may be noted that in the foregoing case/ though the satisfaction was 
to be that of the Goverrunent, it related to facts ^rch as fraud or concealment 
W'hich were capable of being prove*! obfectiirh 

Rut where the condition b\ the statute i'- vague, the Court^ is 

incHnetl to revert to its gmeral attitiule of non inteifcrencc with subjective 
satisfaction.® 

2. The Court w*ill al^o interfere where the exercise <»f the statutory 
power has been mala or v\here the t»i>inion of the authority as to the 
existence of the coiulitiori precedent w»'a> formetl on extnineous considerations 
pr without apf/lying its mind to (lie lelevant considerations,'^ or w’here the 
order is baseil on a ground which has no r<\tu*nal conne'tion witli the object 

of the statutory power.'^ ..... 

3. In the*al>scnce of the foregoing grounds, the sul)je:tive satisfaction 


3. Comm, of Police v, Gordfkmdas, fl962) SCR. 135 ^ o 

4. SobtTts v.Ho^cod. (JfleS) S7»; ^ 

AU E.R. 23 (P.C); v, (1^) ^ I |R. « 

5. Bartum Ckemii^ v. CompMy Imc Bttari, (1?^) .Sigp^ .. 

6; KMie tndiutrits v 19W&C. 680. (Order 


tmder s. 23? (b) (j) of the A^ 

Omni V. 

JlMicbrjiiUa V. TVwdofw, A S.C53® S5i). 

Ct V. A. 19®,^ ,, 


hMi CNmiM* y, Bmij A. 19C? S.C. 295 (3 
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of an an&ority cannot |>e questiwied,^* ^r.o , as to the propriety of the opinion 
fonned by the authority.** 

XXXVIi* Statotory iastramenta or adbonSaato lagialatioii. 

‘Mandamus liw to qua.sh a notification, order, rule scheme or other form 
of subordinate legislation where it is ttftra vire^ or unconstitutional {see ante), 

XXXVill. Tanarion. 

1. Mitndamns lies for directing a revenue authority not to levy or 
collect an ultra rvc-J**-** or unconstitutional tax,’* or a tax which the authority 
has no jurisdiction to collect’* gr which is a colourable use of the taxing 
power,’* even though the assessment has l>ecome ‘final* under the statute.’* 

2. It also lies for directing a taxing authority not to make** or give 
effect to an ultra rsViy®*-®’ or uncon'rtitntional assessment,** ** eg., where an 
assessment was made gi^ing retrospective effect to a law which was not, in 
fact, retrospective.** 

XXXIX. Refand, claim for.** 

fl) A refund of tax already collected may be ordered in a proceeding 
for mandamus’-* as a consequential relief for the aiforcement of fundamental 
rights* — 

(a) Where it is established that the tax was unconstitutional*-* or 
ultra vtres^-*,* eg, that the recovery was not in accordance with law* or 
if it had been imposed upon goods exmipted by the statute.* 

fh) Where the many was kept with the State as a deposit and sub- 
sequently the lax is held to be illegal or unconstitutional * 

(c) Where there was a right to refund under the statute itself, subject 
to the limitations impose<l by the statute itself, if any.** 

(II) But relief under Art, 226 being discretionary, the Court may refuse 
to direct refund in such proceeding and direct the party to a civil suit— 

(i) Where disputed question.s of fact have to decided before giving 
this relief,'* or 


Cumy Brokers v. Utuon of India, A. 1961 SC. 1214 (order of requidtion). 
Skinde ^os. v. Dy Commr., A. 1967 SC. 1512. 

State of J & K. v, <ltdtex, A. 19^ SC, 1350; Tala Enifinetfing Ce, v, Atstt. 
Comem., A. 1967 SC. 1401. . 

State of Rafrethan v. Karom Chand, A. 1969 S.C. 343. 

Ckhotdhkd V. State of V P.. A. 1962 SC. 1614, 

Cf. Deonagree Cotton Aiilh v. Dv. Commr., A 1961 SC. 1441. 

Cf, latgmmh Baksk v State t* U P.. A. 1962 SC. 1563. 

Cf. East India Tobacco Vo. v State of A. P.. A. 1962 SC. 1563. 

Union of India v. D C Af., A. 1963 SC 1733. 

Zm Pgriskad v K. S. Mi^. A 1968 SC 98 (100). 

Second Addl. 1. T. O. v. AtmiOa. (1962) SC (C.A 16&«1I. 

Skopa Sugar Industries v Dube. A 1964 SC 1037. . 

Dy Vommeteiol Tax Offiwr v. Rayalaseemo ComtrurtUms, (1966) 17 St,C. 
SOS (SC), 

Aa to by suit, see State of Bombay v. Jagmokandas, A. 1996 SC 1412. 
Aoim ClmstfuerioM Vo. v... State of Orissa. A 1992 S.C 13Kt 
9SMte ^ CMarat v. Asimta lUilts, A. 1966 SC. 963, 

V. mate ofMadroe. A. 1963 SC 92ft 
State of M. P. V. A. 1964 SC 1006 (lOlt). 

AaJS* 19«l{ State of JH. F„ V. 

sm of 
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(U^ Wh®^^ ^ triable issue as to limitation, if the relief had been claimed 
in a sttft, is raised by the Respondent** 

however, should be gianted in the proceeding under Art. 
226 if it is evident that the Petition has been brought Mithin three years 
from the date when the mistake become known to the Petitioner,’'- ^^en 
money is paid under a common mistake of law, it is ordinarily the diUy of flie 
State to refuntl the mone>, subject, of course to the pnjvisions of any law 
in this behalf/'-’^ ^ 


(if') Where the Petition under Art 226 does not ask the Court to 
declare the invalidity of the assessment and to order refund as a consequen- 
tial relief, but asks^ for refund as the wh relief, on the aPegation that 
the assessment has been held to be t!lcg*il in another proceeding, without 
any order as to refund ” 

-to 

XL, Transport Authority, 

1. Mandamus lies againM the Tran»spott Autlio^-ity if an application 
for a permit under s. 57 of the ^Totor Vchide’^ Act m not dispo<*ed of 
within a reasonable time, or the o<“<ler (;f renewal is not in accordance with 
the law,'* or a permit is granted to the Slate TrinsiX)r1 Undertaking where 
the application of the I^ndertaking ha«» not Ci»mplied with the ‘statute;” or 
where the Atithoritv hav granted an apphr'ition for renewal w'hich was not 
maintainable in law 

2 There has been some contifrer->\ as lo what considerations would 
he relevTint in dealing with an applioiion for permit under s, 47(1). 


(i) The expression 'interests of the public generally' in cl bas 
been hbcrallv interpreted to include — 

fa) whether the scrvkc offered the individual applicant would be 
efficient and satisfactoiw' 

fb) wdicther the appH wouM be in the position of a monopolist, if 
pennit were granted to him Such comideration cannot be irrele> int merdy 
Irecause it has hetm incorporated in administrative instnirtions issued under 
s 43A of die Act 

(c) whether the nppHcani Ins Us residence or place of business^ or 
repairing or maintenance fariUties®' (*n the route or at the terminals; 

fd) whether the applicant is ginltv of anv past misconduct^' or whether 
he is a small operator as distinguished fiom a monopodst 

(ii) If, however, in granting or refusing a permit under s 47(1), the 
Authority arts on irreleNant considerations, the Court will interfere under 
Art. 226 Tire result would Ire the same if he ignores a relevant considera- 
tion, in breach of s 47, even though be may be acting in pursuance of a 
cfirective issue*! under s. 43 A 


State oi Kfrtda v Indi^tnes, (B92) S.C 

Venh^toTiman v State e/ Miwfw, A 1906 SC 1(W (1101). 

CiB ACo v.C T O. A. 19W NSC 80 

S. T O. V. KaeMva A 

SKftfnmfal v. State af M. P.. A 

HUalettkaob v Myw« d., A. JSW S.C . 

Skfhhfasa v. SMe af My9^^ A 

TfomPart Ca v. atFuetfob. 5 

lf00 yi ta e Service v. C'hattttasehffanH A, 1965 SC, 107 (JOS). 9 

IfiSijS T. ». » V » Sj“- v«,, 
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S. Mandamus may also lie against the State Govemment if, in ctm- 
finntng a Scheme under s. 6SC, it is guided by extraneous consideralionP* 
01 the ^hcme was framed by the State Transport Undertaking not after 
takin]^ into consideration the conditions imposed by s. 68C, but at the 
direction of the Chief Minister who was actuated by malice**-^* or on other 
considerations extraneous to the statute, or the scheme is itltra i4res the 
statute or the Rules framed thereunder.*^ 

XLL Tribunaly <|iiaM«jtuiiciaL 

1. When & Tribunal declines jurisdiction upon an erremeous view of a 
pieliminan point, e.g, as to limitation, the Tribunal may be directed by 
mandamus to bear and detennine according to law.*-** 

2. When a tribunal acts upon extraneous considerations or decides a 
point other than that brought before tlieni, the tribunal is deemed to have 
declined jurisdiction and mandamus lies.** 

But — 

Mandamus cannot be used by way of appeal to correct erroneous 
decisions within jurisdiction, whether of 'aw or of fact It can be used 
only in case of non-performance of their dut>, to compel performance.** 

3. Wliere an inferior tribunal has refused to carry out the intra vises 
directions of its superior tribunal ** In such a case, the High Court cannot 
refuse to issue mandamus on the ground that no manifest injustice h.is 
been done by such refusal or tliat the order of the supeiior tribunal was 
erroneous (because the High Court cannot sit in apiieal over the superior 
tribunal in a proceeding for mandamus against the inferior tribunal).** 

But when a statute vest-, a discretionarj’ power in a particular authority, 
the discretion must be exercised by that very authority without interference 
by some other person or authority If there is such interference, there is no 
proper exercise of discretion bv the authoritj' in whom the power has been 
vested Iw the l^ggislature and %o his order or act would be quashed by the 
Court** 

When am e tribui^ be said to have refused to exerdse jurisdictioii. 

A tribunal may refuse to exercise its jurisdiction either expressly or by 
conduct. Thus, — 

(i) When the tribunal acts upon extraneous considerations or decides 
a point other than that brought before them, 'the tribunal is deemed to have 
declined jurisdiction and mandamus lies.** 

Even in die matter of a discretion, there m.iv be .i refusal to exercise 
jurisdiction if the tribunal refuses to ecercise the discTetion on an extraneous 
or iirelevamt consideration, e.g,, that it disapproves of the policy of the 
statute which conferred the jurisdiction or lias omitted to consider such 
aspects of the question as would constitute no exercise of the discretion 
at all." 


23. SamartA Tranfport v. X. T.*A, A. 1961 SC. 93 

24. Jtewjee v. State af A. Fh A. 1964 S.C. 962 (m; 97 $) . 

Zi. But the opidoQ of the 'Seate Government’ ha» been hrid to be the opidgn of 
‘State Tiaa^ Undwtaking' in Wyan Siutk v State oi V, 1962 

&C. tl 82 H-a view which may he debatable, 

AMtA ChaNdra v. 09, tmi AeqtSitHan Ofim, (ISSW 1 S.CR. 67B (dtf). 
:pmmtlpllkv. Bmphymaaf Bkarat Bank, A, 19S0 S.C US. 
all r, D. U„ K 1951 AS. 716. 

BrM Miwtriee v. /. 7. % K 1951 &C. 162. 

V. (IjS^) 185 ( 148 ), 

flllih Y.JImidoyaiat, A, UB) S.C 116. 

Skfpk A, 1911 8^ 445 (Stt), 
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(») If Court of law refuses to exercise jurisdiction owing to an 
erroneous decision upon a plea of low in bar, e.g., upon a question of res 
jutlicaKf or as to the ^plicability of an Act“ or locus standi^ or defect 
of parties or notice which would give jurisdiction to the Court, there is 
a noii'exercise of jurisdiction.** 

(itt) Similarly fnottdontus will issue to direct a Court or a tribunal 
to state a case where it has refused to .state a case on a wrong view of the 
law, vie., that tlie question was concluded b) a previous decision which, how- 
ever, was not final; or wrongly declined to make a reference to the Hi^ 
Court on a question of law as required by a statute, c.g., under s. 57 of the 
(Indbn) Stamp Act.**-** 

(ft/) An inferior tribunal refuses jurisdiction when it disregards the 
provisions of tire statute giving it jurisdiction. 

PROHIBITION 


Prohibition, nature of. 

IVoIubition is a judicial writ, is.suing out of a superior Court to an 
inferior Court, preventing the inferior Couit from iisurping jurisdiction with 
which it is not legally vesteil, or in other wor<U, to compel Courts with 
jtuiicial duties to ke^ within the limits of their jurisdiction.* 

"The prohibition is an order dirccte/l to an inferior Court, 

whi<h forbids that Court to coniittue proceedings therein in excess of its 
jurisdiction or m contravention of the laws of the land.’’* 


How far Prohibition is barred by alternative remedy. 

I. The general (irinciple is that where a statutory remedy is provided 
au<l that is adctjuatc, the Court, in the exercise of its ihscretion, may refuse to 
interfere In prohibition or certioran,-' where the applicant approaches to the 
High Court v ithout tirst resorting to the statutory remedy.* 

II. The bar of 'aheinatl\e remedy’ does not apply where - 

'Hie defect of jurisdiction is patent.^-* 

III. Resides the above, there arc some additional cases in India, in 
view of ottr written Constitution, where an application for prohibition cannot 
lie refuse*! on the ground that there is an alternative remedy available to the 
applicant : 

(o) Where the law which give,s jurisdiction to the tribunal is itsdf 
unconstitutional,* or tUtra twj.*® 

{b) W'here a fundamental right is infringed.*,*,** 


20 . 

21 . 

22 . 

23 . 

24 - 25 . 
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2 . 
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4. 

5. 
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^cuttdftabad v. indertHuff, A. 1950 Hydcr. 99. 

Joyckondktl v. KomoMeske, A. 1919 PC. 239. 

BH»eT V. D, C. V BtMero, 09621 3 WJ..R. .m 
Joiemnotk v Dt, Mogittmte, A. 1951 All. 710. 

eWe/ ControUing Rfveuoe Authority v. Mehmashna Sugar MiUs, (1950) SC.R. 
536, < 

Skrirur Mutt v. Vomm., A. 19B Mad. 613 (531). 

Best Indian Commercial Co. v. LotWetor of Lustemi. A. 19S2 S.C. 1893 

Abraham v. /. T. (K A. »<^1 

State of U. P. V. Nook. A 1968 SA 86. 

BenMImmmSty Co. v of 
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Htfw hir iHnIiSbitiM it a iBacratioBMy tamaAr* 

(a) Where the defect of jurisdiction is ttot appereni on the face of 
the proceedings and d^>ettds on s(»ne fact in the knowledge of the applicant, 
the Court niay, m the exerdse of its discretion, refuse the writ on the 
ground of undue delay, insufficient nuitcrials, misconduct, laches or 
acquiescence.**-’* 

(b) But the Court will readily interfere where the defect of jurisdic-f 
tion is patent on die face of the recoid.’*-** In sudi a case, writ thoo|^ 
not as of right, will be granted ‘^almost as a matter of course, unless an irresis- 
tible case for withholding the writ is made out”. *'*-■’* Thus, the High Court 
has no discretion to refuse prohibition where it is patent that an inferior 
appellate authority has entertained an appeal where no appeal lay under die 
statute.”* This rule applies even if the app ication is merely to avoid pay- 
ment of the costs of the applicant’s own vexatious suit.’* 

Sonpression or misrepresentation of facts. 

An application would be refused” without a hearing on the merits or 
a rule mSi discharged, if it appears that the applicant has made a dehherafe 
concealment or misstatement of tnoteriai facts’* with a view to mislead the 
Court.’* 

Before coming to this conclusion, however, a careful examination will 
be made of the facts as thej have been made in tiic app icant's affidavit, and 
everything will be heard diat can be urged to influence the view of die Court 
when it reads the affidavit and knows the true facts. But it the result of 
this examination and hearing is to lea\ e no doubt that the Court has been 
deceived, then it will refuse to hear anything further from the applicant 
in a proceeding which has been set in motion by means of a misleading 
affidavit** 


Hme for nusiiig objection as to jurisdiction. 

I. Where tfie defect of jurisdiction is patent, an app’ication for pro- 
hibition lies at any stage bcfoie die completion of the prix-ecfliugs before the 
inferior tribunal and it cannot be deteated on the ground diat die objection 
as to jurisdiction was not raised before the tribunal itself.**-*’ 


II. W’here the Petitioner’s grieiance is that the inferior trffiunal is 
biased, he must take this cbjectioii before the tribunal itself, as soon as he 
becomes fuiby aware of facts giving rise to the allegation and of his right 
to take the objertion,*'* If he fails to do so, he caimot subsequently obtain 
dther prohibition** or certiorari** 


This principle is applicable to ail cases where the defect of jurisdiedon 
IS not patent but depends upon the a'legation and proof of the facts consd- 

12. Proskar v. Diearkadea, A. ]fi5& Bom. S30. 

13. TmmUhna v. l. r. A. mi Ammuo 35 Fa 
14. . ChhanM v. State of iiujoefdf A. 1961 Uui' 27. 

is Bengal tmtmaaiy v Smite of Bihat, A. SC. 6S1. 

15a, BhaSthtear v. Htahram, A. 1956^ 191 (i»). 

15, Habbii^, 3(d. ^ Vot. lljoars 

17. IHpiyU t. KiSetm. A 19^Mad. 46a 

IB mmv, Adkar, fl9Sl) S6CWX 303 (3M). . 

19. Hetlkim y. Hitk CemAt^ A 19SI 32 (43) t Behki v L T. Offleer^ A 1561 
la ArictkJSWfeaWMW v, Att^ Bm, A 1951 AH. 755 B.B 
C. B. t. (1965) 1 M.LX 354. 

* ■ fiV. a i>, O, A. M© Alt S90 («»#). , ^ 

ri5rSSS^-«tSA4^ 

''Tf.hSMlSsx w<). 




MXH] 


ooKswtr^ioK ta jndia 


m 


totmi; the <^ect of jaTisdiction,*® and matters of iirt^larity* sudi as rdhit* 
in^ to the sittings of tribunal, which do not go to the root of its jorisdictioii,* 

(t) No questKMt of acquiesdng in the jurisdiction of a quasi*judicial 
authority arises where the governing statute does not require a notice to be 
served upon the aggrieved person untir the act affecting his rights is 
completed* and does not provide for arw opportunity for making represents- 
titm against to such person before maiang his decision.® 

(it) Nor does the taking part in the proceedings of the inferior tribunal 
after the objection to the jurisdiction has been raised and overruled, consti- 
tute acquiescence.® 

Cases m which Pvohibitiaa is issued. 

Since both certiorari and prohibition have the same object in view, 
viz., the prevention of usurpation, of jurisdiction by judicial* and qriasi- 
fudictal bodies, the primary difference between lire two writs being as to 
tlie stage at which the writ is available, it follows that the grounds on which 
prohibition will issue are the same on which certiorari will issue (if the 
Petitioner comes to court after Uie tribunal has already made the order with- 
out jurisdiction). Thus, prohibition will issue to prevent the tribunal from 
proceeding further, when the tribunal — 

(o) proceeds to act without’ or in excess of jurisdiction,'* 

(b) proceed*; to act in violation of the rules of natural justice;’ 

(f ) proceeds to act under a law which is itself ultra vires or unconsti- 
tutional 

(d) proceeds .o act in contravention of fundamental ri^ts.’® 

Lknits to the writ of ProhBiition. 


1. Prohibition will he (jiily against judicial or quasi-judicial proceed- 
ings and not against the exercise of legilatise or executive’*- ”» functions, 
or ag.ainst private persons’® or as.sociations. ® In short, a writ of prohibition 
i-- avai'able only again.^t .•uich authorities as aie amenable to the jurisdiction 
of certiorari [see further under ‘certiorari’, porfj. 

2. A writ of jiorhibition can be issued only so long as the proceed- 
ings arc pending before the inferior court or tribunal and cannot issue after 
the court or tribunal has ceased to exist or become functus officio?* 

3. Prohibition is not available where the inferior tribunal has juristhc- 
tion but ocerrises it irregularly*® or erroneously.®* 


DMpur Co'Optrative Vfttou v. AppeUtUe Authoriiv, A 15553 Raj. 193. 

United Uommeteial Bank v. Workmen, A 1961 S.C 2.30 1.237). 

As imder s. 5A '»f th® l^bat Private Irrication Works Act, 1922 ICoUeetor of 
Mongkyr v. Kestutv, A. 19*52 S-C. 16911. ^ 

jEHtrat & Trust Agencits v Sinfftpore Improvement Trust, A. 1937 P.C. 265. 

L, I, C. v. City Munsij, (11W9) It U.J. 607 («1) 

Ei^st Jndui ^0 v. V^lhctm 0 } A 1 S.C 1993- (IftW). 

Sewpufcnw v. CiflUctor of C^tms, A. 1968 S.C. 845 (835). 

CX V. From Ch&nds A 1967 S*C. 425 [431). * . - 

SokoTm Oficorv. Budh (1966) I SCK, 243; v. Ukshmmdro. 

^tSiUv!sti?^ Biker. K 1961 SC 


m m ^pply Ci. V. imon of tndkt. 1 1956) ikCR. 267 (277.8>. 
lift v. of W. 

12® itmgkoHjl B0nkh>i Corpn^ v, Biaidas, A 19^ 

IS Va Ao it S. VmoHt A. 1966 189. 
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Avaibbility ol IPrdbibitioii Agaiwt purticidar proceo<Hnt*» 

ttnder ‘‘cfrHorarfj post. 

If Proinbitkm IIm ftfaintt Admudstrative «uthority. 

Though a writ of prohibitiotv Uoes nut issue against an administrative 
authority, our Supreme Court has held that under Art. 226, the Hi|^ Court 
has the power to issue an order prohibiting a statutory administrative 
authority irom acting without jurisdiction where such act is likely to subject 
a person to lengthy proceedings and unnecessaiy harassment** 

PrdhflNticMD and certiorari. 

The difference between the’ scope of the two writs has been fulty ex- 
plained by the Suprrac Court in Hart Vishnu v. Syed Ahmad,'** as follows ; 

1. Both writs of prohibition and certiorosi have for thdr object Ae 
restraining of inferior courts or tribunals from exceeding their jurisdic- 
tion and they could be issued not merely to courts but to all authorities 
exercising judicial or qxiasi- judicial functions. But there is one fundamental 
distinction betw'een the two writs: They are issued at different stages of 
the proceedings. When an inferior court takc.f up for hearing a matter 
over which it has no jurisdiction, the person against whom the proceedings 
are taken can mo\e the superior court foi a writ of prohibition, and on that, 
an order will issue forftdding the inferior court from continuing the proceed- 
ings. On the other hand, if the court hears that cause or matter and 

a decision, the paitj aggrieved would have to move tlie superior court tor a 
writ of certiorari and on that an ordei will be made quashing the decision 
on the ground of want of jurisdiction. 

2. It might happen that in a pioceeding before an inferior court a 
decision might have been i^assed which does not completely dispose of the 
matter, in which case it might be necessary to apply both for certiorari 
and prohibition — certiorari for quashing what had been decided and prohi- 
Intion for arresting the further continuance of the proceeding. • 

3. Where a decision has been given, prohibition will not lie unless 
there are pending proceedings for enforcement of that decision or pro- 
ceedings consequential on the <lectsion, the continuance of which may be 
prohibited. But if there are no such proceedings pending, it is too late to 
issue prohibition and certiorari is the proper remedy to resort to. 

Wketker joint petition fiet. 

When the right the violation of which is alleged is an individual right of 
each of several persons, they must bring sejiarate applications for Prohi- 
bition, even though the proceedings sought to be restrained be same, 
c.g., a proceeding relating to the same industrial dispute before an Industrial 
Tribunal.** 


Parties^ 


Where proceeding before a quasi-judicial tribunal are sought to be 
restrained by prohibition, it is obyious that the tribunal** -v^hose pfoceedings 
are 80U(|h^ to be restrained must be impleaded. In India, the party who is 
interested** in the ctmtinuance of the proceedings, is also made a party 
reispondent, s.g., where the Petitioner has been prosecuted at the complaint 


17. Cdleuttf Diteemt Ce. v. I. T. 0„ A 1961 $X:. 372 {$80), 
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of a jHivate person, such person is impleaded together with the tribunal 
before which the case is pending.** 

If follows that — 

(a) Where the proceedings before the tribunal are restarted after an 
order of remand by an appellate authority, it is not necessary to implead 
the ai^llate authority if the proceedings before the inferior trib unal are 
challenge on the ground that the)- are ultra vires the statute which rives 
jurisdiction to the inferior tribunal.*® 

(b) The Government is not a necessarv party where no relief is claimed 
against it,** 

Scope of an order of Prohibition. 

1. The object of Prohibition Iwing to pTe\'ent an inferior tribunal 
|rom usurping jurisdiction which does not belong to it, the writ will not 
issue to correct mere errors or irregularities in the exercise of jurisdiction. 
In other words, where the tribunal has authority to do the act. but the 
manner of doing it is erroneous or improper, the writ will not lie. This 
IS Wrhat is meant by saying that the writ of l^rohilntion cannot be rised to 
.serve the purposes of an appeal.** 

2. Where the proceedings of the inferior tribunal are partly within 
and pa«*|y without its jurisdiction, prohibition will lie only against doif^ 
w'hat is in excess of its jurisdh tion,** eg. against the enforcement of in- 
valid conditions impose<l upon a valid order.** 

Costs in n proceeding for Prohibition. - •'Ce iitider certiorari, post. 


CERTIORARI 


Certiorari, nature of. 

Whenever any body of perr-ons (a^ hasing legal authori\, (6) to 
determine question affecting rights of subjects and (c) having the duty 
to act judicially (d) act in excess of their legal authority, certiorari may 
issue,** * to remove the puKiedings fmm s-'ch hodv lo the Higji Court and 
l<t qua'.h* * a <lecision that goes beiond uuiMiiction.**-^ 

The object of this wiil is to keep the exercise of powers by judicial 
and quasi-judicial tribunals within the 'iniit< of the jurisdiction assi^edl 
to them by law and to restrain them from acting in excess of their audiority,* 


Conditions necessary for issuing Certiorari. 

When any hotly oi I'lersons ('ol h.iiing legal :.uthoritv, {b) to deterrone 
qtieiitions a’fering rights of subiects, fc) having the duty to act judiciallv, 
(d) act in excess <»f their legal authority.- -a writ of cert trari may issue. 
Unless all these rondilion>. aie satisfietl, mere inamvenience or absence of 
other remetly does not create a right to certiorari' 

I. The irihuuaii must have leqei auihority —Certiorari does not issue 
where the proceetlings of the inferior tribunal are not merely voit^le but 
arc absolutely null and void, for in such a case, no benefit will arise from 


22. Cf. JPsSMrfa V. Vmm of taut A. 1963 S.C. 
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tb« issue of the -writ, tf.ff,, (a) where an altogedier unauthorised peraon has 
purported to act in a judicial csqpadty, or (6) udiere the proceedings of 
the ttibanal have already become void'% the operation of a statute 

The object of ceffwrari and prohibition is to restrain a tribunal erAib> 
Hshfd by law froiti usurping jurisdiction which has not been otmferred 
by the I^slature. When a person or bodjr of persons has no legal authority 
to act as a tribunal, its acts are void ab inmo and these need not be quashed 
by eerti^an* This is why neither of these writs is available against a 
private individual oi a domestic tribunal, ** having no statutory power.^ 

II. Such legal authority must be an authority to determine questions 
affecting rights of subjects. 

In order to attract prohibition or certiorari the determination of the 
authority ntust affect the ‘rights* of subjects. Not being qualified in any 
way, it would coaiiprisc any legally enforceable right or interest, proprietary, 
pectmiaiy’, or personal, — ^whether tlie right is created by statute or by 
common law* 

III. The tribunal must have the duty to act judicidly —Thtt writ 
of certiorari does not issue against executive acts or even ministerial acts 
of a judicial authority. It is issued only if the act done by the inferior body 
or authority is a ‘judicial’ act. which term includes the conc^t of a 'quasi- 
judicial* act.* Certiorari is n<jt available against administrative orders,*,* or 
the orders of non-statutory bodies. 

IV. The judicial or quasi-iudteial authority mu.sl act (a) without 
or in excess of jurisdiction; or (o) in contravention of the rules of natural 
justice, or (e) commit an error apparent on the face of the record. 

In order that certiorari may lie, the tribunal must have acted without 
jurisdiction or in excess of the jurisdiction conferred upon it by law.** 
Defect of jurisdiction must be distinguished from defect in mere pr^edure. 
(As to when a tribunal may be said to act witliout or in excess of jurisdic- 
tion, see post). 

(A) Once an order is made by a tribunal without jurisdiction, that 
order becomes li^le to the writ jurisdiction of the Court, even though the 
decirion of the tribunal requires the sanction of a higher authority^ wto 
may not be araenab'e to the writ jurisdiction. Where the responsibility 
for the pas-sing of a particular kind of ot<ler is by statute vested in a specified 
authority but sudi an order is passed by a ilifferent authority, the fact 
that die proper appellate authorit)’ afiumctl the original order does not cure 
thg inva'idity thereof.** 

(B) Oi the other hand— ■ 


li When the inferior tribunal has jurisdiction to decide the matter, 
certiorari will not issue, even though— 

(») there is no rig^t of appeal or uthet remedy against the order com- 
plaint of ;** 

(n) tb«e will be inconvedience to the party aggrieved unle$s certiorari 

R Ifidw* ef Wqrhntn v. Jf. $. N. Vo, A. 1951 Assam 96. 

^ 1%mat V. Jndustmi TiVnmd, A 1961 'Ker., 266. 
t Society, A. tm Mad. 169. 
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(Hi) the finding of the tribunal be efrotuom in or the tribunal 

has acted without sufficient evidence or has misdirected Usrif in considering 
the evidence; or has not admitted legal evidence or rejected 1^1 cN-idence or 
has misconstrued a statute.^* In other words, certiorari does not lie for an 
erroneous d^sion in respect of a matter which is within the jurisdiction 
of the inferior tribunal unless such erroneous decision relates to anjlhing 
collateral, an erroneous decision upon which might affect jurisdiction, and 
the statute does not confer upon the tribunal final jurisdiction to decide such 
question, which is tediiiically known as a ‘jurisdictionar question.’’^ 

The Court issuing a writ of certiorari acts in a supervisory and not 
appellate jurisdiction.^” In cases of mere erroneous d&rision within juris- 
diction, remedy 1ie.s only under the procedure pre.scribed by the law for 
■setting matters right.'* Acting under art. 2Z6, the High Court cannot 
convert itself info a court of appe.tl.*'*-'® Hence, it cannot interfere with a 
Ending of fact, unless it is shove n to be tt'holly unsupported by evidence.'* 

(iv) On the same principle, certiorari will not issue to correct a mere 
error of law,** except where there is an ‘error apparent on the record,'* which 
means that (o) there must be sc>mething more than a mere error; (fr) such 
error must be ‘apparent on the face of the record', (As to when an error 
may be said to be ‘apparent oii tlic face of the record', see p. 501, pact]. 

2. pMt even where the tribunal has acted within its jurisdiction. 
Certiorari will tic in the following cases of complete failure of justice: 

fol Where the order of the infciior tribunal has been obtained by 
fraud, collusion or corruption.'^ 

(b) Wiero the tribunal has acted contrary t4> the principles of natural 
justice,'* e</, adjudging a person guilty without giving him opportunity of 
being heard.'* 

(f) 'Where there is an error apparent on the face of the record.** 

In the absence of am’ stjch grounds, the Court will not interfere with 
an order within juiisdictioTi, howcvci erroneous or improper it may be.** 

V. The trihumf loho^r order aomo/;/ to he quashed must be inferior 
to (he Court*'* before 'iohkh certiorari has been applied for. — No Court can 
issue certiorari to quash an order made by itself or a Court •' of equal 
status or co-ordinate jurisdiction or igainst an independent tribunal. For 
the same leason, a High Court cannot issue a w'rit of certiorari against itsdf 
on its administrative side, ea . to quash an order of refusal to enrol the 
Petitioner as an Advocate.*' 

Btit the Kxetse Appe'late Authority under the East Bengal and Assam 
Excise Act, 1910, Is not a tribunal of cb-or«linate jurisdiction with the High 
Court for the pre.sci‘ purpose, even though tlie highest appellate powers 
as regards revenue cases are vested in him.** 

VT. The tribunal ^i'hose order is souqkt to be qtutshef or the authority 
from i.i.'hose custody the record is railed /or, must be wituin the iurisdictioH 
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of the Hi^h CoKT#.— -The Tribunal whose order is sou^t to be quashed 
must be situated within the jurisdiction of the High ^urt before whom 
Cfrtiorari is sought.** 

But the existence of the Tribunal at the date of issue of certiorari is 
not essential. The fact that a tribunal has become functus officio is no bar to 
the issue of certiorari to quash its decision. The writ being against the 
record, it can be issued to whosoever has the custody thereof.** 

But the writ cannot issue if the person who has the custody of the 
rcconl is outside the jurisdiction of tl\e High Court.*® Thus, after the 
Labour Appellate Tribunal at Lucknow has been abolished and the records 
removeii to Bombay, the High* Court of Allahabad cannot issue certiorari 
to quash a decision of that Tribunal.* 

On the other hand, if the person in whose custody the record is, bring 
within the jurisdiction of the Court, has been named in the petition, it cannot 
be defeat&l on the ground that the incumbent of the office, uhich isstted 
the order complained of has not been impleaded in the petition.* 

Certiorari on constitutional grounds. 

1. In India, certiorari i.s available again^>t a quasi -ju«iictal decision on 
the additional ground that the decision is unconstitutional, e.g., 

(i) Where the tlecision offends a fundamental right.® 

This may happen in several ways — 

la) Where the decision affects a fundamental right and the law under 
which the tribunal has made the decision is ultra iv'ces* oi violative t»f a 
fundamental right* or some manclatorj- i>rovision of the Constitution.® 

(b) Where the law itself is valid but the impugnwl decision vio'ates a 
fundamental right, eg., that under art. 14;* 

(ii) The tribunal acts without or in excess of jurisdiction, and its 
decision affects a fundamental riglil.* 

till) The tribunal acts in vio’ation of the principles of natural justice 
and its deci.sion affects a fundamental rig^it.® 

(iv) W’here the order which initiates the proceedings is unconstitutional.* 

A. When does a tribunal act without or in excess of jurisdiction. 

Want of jurisdiction may arise in of the folio} ing ways — 

1. Defect in the constitution of the tribunal. W’hen the tribunal is not 
properly constituted, it has no jurisdiction to hear the matter.*'' 

But where the defect is pot as to qualification, but is due to ail the 
members of the tribunal not being present, the question will not be entertained 
unless objection was raised before the Tribunal itself on this ground.** 
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II. It may arise from the nature of the subject-matter,** so that the 
inferior court or tribunal might not have authority to enter upon the inquiry 
or upon some part of it.** 

HI. It may arise from the absence of some essential prelimina^ or 
the existence of some facts collateral to the actual matter winch the Oaurt 
has to try aiwl which are conditions precedent to the assumption of juris- 
diction by it.**-’® 

The general rule is that a tribunal cannot give itself jurisdiction by 
wrongly deciding fact.s the existence of which is essential for the assumption 
of jurisdiction by the tribunal. But in the application of the rule, a distinc- 
tion is to be made by two classes of tribunals which may be created by the 
Ivegislature; 

(o) 'Phe begisldturc may say that the tribunal sh,ill have jurisdiction 
^1 decide a cause or matter only if a certain state of facts is shown to the 
tribunal to exist, but not otherwise In sudi a case, it i- not for the tribunal 
conclusively to iletermine whether that stale of facts exists. If the tribunal 
exercises the juiiMUction without the existence of that state of facts, its 
decision of the cause or matter will be without jurisdittion and will be 
quashed by certiorari.^* 

The juxioctiction of the Industrial Tnbunal under s 33A of the Industrial Disputes 
Act, 1947 ilt'jsnds upon the existence of the conditions mentioned in that section.** 
Similarly, thi question whether the employees Oefore the tribunal are 'workmen' or 
uhethci the dispute is an industnal dispute' within the meaninx of the Industrial 
Disputes Act !•> a junsdictional issue, the finding on whicn is open to scrutiny in a writ 
of ceUtoroTt > • 

{h) Tlie la*gisi.»turc mav confer tm the infenoi court or tribunal also 
tiie jurisdicuon to determine whether the piehminary state of facts exists. 
In stall a t.ise. tlu decision of the mbunal cannot be thallenged on the ground 
that the prehitnnan state of facts did not. in fact, exist This case is, thus, 
an exception to the lu'e tlwt a tribunal cannot give its jurisdiction b\ wrongly 
deciding icitam facts.*® 


Ittu^tratHnts 


(ii The Bihar Buildings’ Lease iRent and Eviction) Control Act till) of 1947, 
sets up a complete machinery for eviction of a tenant on certain grounds, induding 
non-payment of rent, and m^c» the decision of the Controller final, subject only to 
appeal to the Commissioner. The Act empowers the Controller to detennine whether 
or not there has been non-payment of rent, and upon that finding, to order evictioo 
of the tenant. Held, that the impugned Act confers upon the Controller final junsdidion 
to detennine the prehmin ry question whether there has been non-pajment of rent, 
as well as the final qu^tion of rvicuon so that bis derision cannot be challenged in the 
Courts on the ground that the preliminary quesuon has been wrongly •‘ecided.** 

(«) S. 63A of the Motor Vehicles Act, 1939, as amended in WL-ras, imyvldes that 
“the State Government may, of Ite own motion or on application made to it, call for 
the mcoeds of any «d« pnssed or proceedings taken under tWs Chapter by any authority 
<x niffiriw subordinate to it, for the purpose of satisfying itself as to the legality, regularity 
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or popriety of jmch order or proceerfings end after ewnnining etidi ncordtb tt*y pow 
endit otto in rdeenoe toreto aa it dtinks HM, that in enaodog this ssctoi. 
the LegUlatiue clearly intended that the State (jovemtaeBt vas to decide the V f W f aa 
to whether any mto in queetiod was iUegali irregular or iimaxifier and thai pale audit 
order as it thoo^t fit Henoet it would not be open to a Court eierciaug eerderad to 
toterveie merely because it be of toe opnion that the view takaq to State 
Government as to the unpropriety of the order was erroneous.^* 

(m) S, S of the Bombay Land Requiutioa Act, IdWi, wfakh empowera toe State 
Ckivemment to requisition a premises which has remained vacant for a particular period 
provides tot the dectaration of suqh vacancy by the State Government, after aiaeb 
enquiry as it deems fit, ton be ‘conclusive evidence' of the fact of vacancy. HtU, to 
finduig of toe State Government on the question of vacancy cannot be toaUenged 
in a proceeding for certunitri, becauee to Lepslature had conferred final power upon to 
Government to determine this qttestioiL*'^ 

4. Where a tribunal purports to extacisc a power not |^\en to it by 
tlie statute w hich created its juTisdiction,*'' or exercises the power in disregard 
of the conditions laid down by tlie stale for its exercise or on extroneom 
considerations, tliere is an excess of jurisdiction. 

But— 

(a) Where a tribunal has jurisdiction under any valid law, its omission 
to refer to that law* or its reference to a wrong statute ot to an irrelevant 
provision of the rigid statute w ill not render its decision without jurisdiction.** 

(b) When a statute creates an appe late court or tribunal, without limit- 
ing its jurisdiction by proriding that the cxerci»e of its povvei.s will depend on 
any particukd state of facts*^ or on particular grounds,'* the pow ers of the 
Appellate Tribunal would be co-extensive with tliose of the primarj auUiority, 
so that it may not only quash the orders of the primary authority on the 
ground of perversity or i legality but substitute its own decision on the matter 
before the prim*y authority, subject, of course, to the relevant provisions 
of the law.** 

Bui certiorari will not lie for the breach of executive instructions issued 
by a superior authority even though they may be enforceable against the 
inferior tribunal by departmental action.** 

5. Where the law which gives jurisdiction to the tribunal ia itself void, 
there is an obvious absence of jurisdiction. 


Wlien tike qfoeatioo ai jnrisd'etum should be rtoed. 

When a question of want of juri.sdn.iion of the inferior tribunal is one 
of law and g^ to tlie root of the matter,* or it is patent, it may be rais«i 
for the first time in an application under Art. 226. 

But where it is a rraxed question of fact and law, or the question of 
law depends upon proof of faeis. the High C!ourt would not allow it to be 
raised in proceeding under An. 226 unless it had been ‘raised befpre the 
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inferior tribunal itsdf,* or he can $how that he was unaware of those facts 
when the matta- was before the inferior tribunal.'* 

Whether n qae^* tribnaid can review its own orders. 

‘ The general rule* is that a quasi- judicial tribunal becomes functus officio 
as soon as it makes a decision relating to a particular matter. It cannot , 
thereforei review its decision, unless so empowered by statute.^ 

This does not mean tluit it is powerless to rectify its own mistake, over- 
looking a change in the law which had taken place before its decision.*-* 


B. When is an «rror ‘apparent on the face of the reooriP. 

1. When tlie decision of an inferior tribunal is vitiated by an error 
‘ai^rent on the face of the record*, it is liable to be quashed by ceriiorari* 
Iven though the Court may have acted withm its jurisdiction.* 

2. ‘Error’, in this context, mctins ‘error of law Where the Tribunal 
states on the face of the order the grounds on which they made it and it 
appears that in law these grounds were not such as to warrant the decision 
to which they liad come, certiorari would issue to quash the decision.^ 

3. An ‘error of facf apjiaient on the face of the record may be a 
ground for review under C). 47, r, 1 of the C. P. Code but not for inter- 
ference by means of ccrfiurari, hoi<,ever giuss the error may be;*,*® exce^ 
where a finding of fact is based on no n^idem c at or perverse,’* that is 
to say, a conclusion which no one instructed in law and acting judicially could 
have arrived at from die evidence, in which cases it constitutes an ‘error of 
law',* or the Tribunal, in am\ing at that finding, has been influenced by 
inadmissible evidence or has refused to admit admissible evidence.* 


4. Interference on the ground of erior ajiarent on the face of the 
rev’ord is an exception to the rule that, in exercising its power to issue 
CiTttorari, the Court cannot act as a vourt of appeal. This does rot mean, 
however, that in exercise of this jxiwer, the court issuing certiorari can 
interfere in case of every error of law which could be corrected by a court 
of appeal.® Tlie purpose of certiorari on the ground of error apparent on 
the lace of the record is to delenniiu', on an exaniiiiation of the record, 
whether the inferior ttibun.il h.is not proi'ecded in accordance with the 
essential requiiemcnti of the law which it was meant to administer.* 


Thus, 

(A; The Court will not, bv certiorari, interfere with— 

(a) Mere fomii! -jr technical errors, even though of law,**-” e.g, errors 
in aiipreiiation of documentary evidence.* 

(/?) A ilecisioii on a quc.slion of law merely becau-e two views are 
possible on such question.** 
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(B) But it will be issued where there is a p^tni error of law, manifest 
on the record, which goes to the root of the matter, e.g . — 

(a) Where it is based on a clear disregard of the provisions of law,** 
e.g., where the charge laid before a Magistrate, as stated in tlic information, 
dtaes not constitute an offence punishable by the Ma|istfate or where it 
does not amount in law to the offence of which the defendant is convicted 
or where an order is inaile which is unauthorised by die finding of the 
Magistrate,*' or wlieie the impugned order is founded on an obviously wrong 
interpretation of a statutory provision;** or other instrument’® upon which 
the deosion rests ; or wJiere a niaterial provision of law is overiooked.** 

(«) A finding based on no czidmce constitutes an error of law,**,* 
hut an error in appreciation of evidence or in drawing inferences is not,*®,®* 
except where it is ‘perverse*, that is to say, such a conclusion as no person 
properly instructed in law couUi have reached,** 

5. It is not easy to define how far the Court would be entitled to 
go for the purpose of determining w hether there has been an ‘error apparent 
on the face of the record'.** Nor would it be expedient to lay down any 
general test to determine which errors of law can be described as errors 
apjsarent on the face of the record *■* It has to be decided in each case,*® 

6. Rroadtv speaking, certiorari is acailable on the present ground onl\ 
when the impugneil onler is a ‘speaking order’, i e , an order which sets out 
the grounds nj the decision and it appear*- that the giounds so stated were 
not such as to warrant the decision to wliKh the inferior Couit had come.*® 
Hence, in the majority of cases, an error could not be said to be apparent 
on the face of the record where it was not sclf-evulent on the face of the 
record and requircil argument or evidence* or a long-drawn process of 
reasoning* to establish it. 

7. For finding out whether there is such an errot, the Court must® — 

(a) find whether there is ajiy legal proposition whicli is the basis of 
the order ; 

(b) read the order as it stands, without inserting any wotds into it or 
drawing any inferences. 

7. For the purpose of application of this principle, a iccord consists 
of the pleadings, if any, or the ilocument whuli miliato the pioccedings, and 
and die adjudication, but not the e\idencc.‘a It would not include other 
subsidiar)' records, if any, ca’led for by the Court itself.** 

But there may be cases where this lest w'ould break down and the 
question whether there has been an <'rror apparent on the face of the record 

16; Ntttappa. (1955) J S.C.R. 230. 

17. Cf. Regfstria v. Jahseati Ptaaed, A 1966 AIL 603 {608). 

18, Nanag Rom v. CAinsi Lai, A. 1952 Raj. 107. 

19 JmaMSinji v. Tritnout, A, 1957 Bom. 182 (185). 

20. Kwahdyo v. Baehittar, A. 1960 SlC 1168 (1171) ; Board of High School v. 
Baikswm, A. 1966 aC 875 (876) 

21. P. T. Services v. S. /. Court, A. 1962 SC. 114 (117) * 

22. ftori Vishnu v. Ahmad. (19GB) &.CR. 1104: (1962-4) 2 C.C. 480 (486): A. 
1966 aC, 233 

23. Yahoab v. RadkakrhhtiaH, A. 1964 S.C. 477, 

24 Skgmmgam v. & R. V. 5., A. 1963 S£. 1626; Premsagar v. 5. V. OB Co„ 
A. 1965 ac 111 (im. 

25.^ Baaa^ y. NotaPpa, (1961) 1 5.C.R 250. 

1. iAiial^himv.Bkan.A 1961 aC. 9R>. 

2. Satyanme^m v. MaSikariun, A 1960 &C. 137 (142), rever^oc MaBUmfam v- 
Se/valmafdh, A. 1963 Bom. 207. 

3. BhieniBrnaCp, v, Boik, A. 1967 aC 351 (368). 

3a S. Y. A /. 1m Mitbt A. 1967 Oil 514 (639 ) ; Jir«N» V. mtmmelmftt 
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fpust be left tu be determined on the facts of each case.*** Thus, where the 
order incorporates* reference to other documents, the Court is not prevented 
from looking into them to determine whetlier there has been such an error."* 

ol ^eiTor aiqiBmt on the jfece of the record** 

(A) In the following cases, it has been hel<l that the order of the 
tribunal or authority has been vitiated by an error apj>arent on the face of 
the record: 

(i) Where an adnunistrative tribunal plainly misread the iM^ovisions of an agree* 
ment, ignoring their very object where two views were not jx>Saible and ba-^ed its ded^on 
thereon.^ 


(«) Where the decision is, on the face of the record, based on no evidence at all^ 
or not warranted by the findings arrived at 

% 

(iii) Where the Tribunal made a patent error in interpreting the malenal statutory 
provision.^ 

('ll) On the other hand, in the following cases it ha^ been held that 
there was no error apparent on the face <»f the rotoid: 

(i) A petition for declaring the election of the successful candidate void and 
holding the Petitioner elected on the ground of irregularity in commencing the polling 
at a centre half an hour later tlian the scheduhd time and of corrupt practices on the 
port of the successful candidate, was allowed on both grounds. In an application for 
certiorari, it was urged that the finding tliat the result of the election was materially 
affected by reason ol the late commencement of the polling was vitiated by an error 
apparent on the face of the record inasmudi as it was pure surmise so long as the 
exact number of voters who went away owing to the late commencement and the 
number of those out of such jjersons who would have voted for the Petitioner, were 
not known. //eJd, that if the Tribunal had declared the Petitioner to be the duly 
elected candidate merely upon the view that he would have got more votes than the 
successful candidate had the polling commenced in due time, there would, obvioualy, 
have been an error apparent on the face »>f the record. Bui the Tribunal, in fact, 
cemsidered the fact of late commencement only as one of the ciraimstances in coroiiig 
to a determination, under s. WO (2) (r) of the Representation of the People Act, 1961 
as to whether the violation of the siatutury rule materially affected the result of 
the election, and tlie declaration in fa\our of the Petitioner specifically rested on the 
finding that the Petitioner could have *5ecured the majority of votes but for the 
corrupt practices of the respondent. Tliere uas no error cf law apparent on the face 
of the record in this latter finding which the Tribunal was competent to make under 
the law,* 

(ii) The Bombay Revenue Tribunal rejected a lanciioids application for possesion 
on the ground that a prevKuis notice required bv b. 14 of the Bombay Tenancy and 
Agricultural Lands Act, 1948, had not been given. The order wa® hallenged as being 
vitiated by an error of law. The Supreme Court refused cenhrati, holding that the 
question whether sudi notice would be requued in the facta of the case was a controversial 
one and required arguments to establish the error, if any There mifijit have been 
erroneous decfeimi on a point of law, but it was m apparent cm the face of the 
fecsord.* 


AmAkd Mitts v, Shait A 1961 S.C (P74). 
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Iqr «nrer of kwk 

■WTiere the High Court finds that the decision of the inferior tribunal 
is vitiated by error a{^arent on the face of the record, it should correct the 
eiror and send back the case to tlie Tribunal for its decision in accordance 
with law._ It would be inappropriate for the High Court to consider the 
evidence itsrif ^d reach its own conclusions in matters which have been 
left by the L^slature to the decisions of specially constituted Tribunals.** 


C Vioiolioa df tibe Principlea of Notnnd Justice^ 

1. Ceriionri will lie where a judicial or quasi- judicial authority has 
violated the principles of natural justice e\’en though the authority has acted 
within its jurisdiction. 

2. The requirements of natural justice vary with the varying constitu- 
tion of the different quasi-judicial authorities and the statutor> provisions 
iind«* which they function. Hence, the question whether or not any rule 
of natural justice has been contravened in any particular ca.se should be 
decided not under any pre-conceived notions, but in the light of the relevant 
statutory provisions This should be borne in mind while applying the 
general principles relating to natural justice. 

3. The broad principles of natural justice are — 

I. A quari-judicial authority cannot make anv decision adverse to any 
party without giving him an effective opporl unity of meeting any relevant 
auction against him:” or before an order affecting him is made.” 

This principle requires — 

(a) That e\erv person whose civil right is affected must have a reason- 
able notice of the case he has to meet ;*® 

(f>) That he must have a reasonable opportunity of beiirg heard in his 
defence.” or to meet the case against him.” 

(f ) That be must have the opportunity of adducing all relevant evidence 
on which he relies,” the evi<lence of the opp<»nent should be tak«i in his 
presetKC and that he must have the oi»portunity of cross-examining the 
witness” examined” or relied upon” bv the opponent,** and that documents 
whidi are necessary for the purpose of an effective exercise of the fore- 
gDit^ rights, should not be withheld from such person.” 

Bub— 

The acceptance of previous depositions of witnesses recorded in the 
absence of the delinquent does not violate the principle of natural justice if 
the witnesses are ofiFcred for cr >ss-examinatton,” or the delinquent had an 
opportunity of cross-examining them.”,** 


Prtm Sogar v. S. V. Oil Co . A. 1965 S£ 111 fim 

N. F. T. Co. V N S.T Co, (1957) SCR 9ft- A. 1<»57 SC 232 

B»^at Barra Co. v. L. K Bose A. 1967 S.C 361 (367); Vtdon of MUt v. 

F. K. Bqyi A. 1969 S.C 160 (858) 

D. C. Mflh V. Comm, of 1. r.. (1952-4) 2 CC 497 fm)t A 1965 S.C. 58. 

S i, SritomasUa v. State O^Mfodrot, (Im) SC (CX SUlowl. 

sOtar Siulk v. State of V. F.. A. 1957 AD. 297 (801). 

Diga I’M v.CHibranBf ef COastUi, A. TBSt Od BBL 
M. P, V. OmUamaa. A. 19n SC. im. 

Vatm «f hMa v. Venm (1965) SCJt 499: A. 1967 &C 592 (595). 

Skofa of vsbaa v. MOOMat, A 1963 SC 4M. 
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A decision based on information gathered at the back of the party 
affect^, without giving him an opporlunitv to rebut that information, or 
materia], is opposed to the princip'e^ of natural justice.*®-*® But v^here a 
pa^, coming to know that the Tribunal was using a document, raised no 
objection that he had no opportunity of lebutting it, nor a^'tecl for an adjourn- 
ment to meet the statements made in tlie d(jc\iment, a superior Court wouM 
not entertain such objection at a later stage,**-^*^ particularly when the docu- 
ment contained nothing ad\ersc against him v\hich he could be called upon 
to meet®* 

'Oiis principle is also violated where the quasi-judicial authority, whho'it 
exercising his own judgment and without gi^ing the parties an opportunity 
of meeting the point of view adopted hy a sn}X‘rif)r officer, give', hi'^ deciskm 
in accordance with in'^tnictions teceived fiom the ‘•u[»orior officer 

V But — 

(t) The dutv to offer a reasonable op];ortunitv of being heard docs not 
include any obligation to hear a party in person’ or by a lavvvcr® WHiether 
a personal hearing should be gi\<‘n or not will depend on the circumstances 
of each case.*-* 

(//) What the rule of natural justice requires is that proper opportunity 
must be given to the party to produce his evidence or to cro’*s-exaniine the 
opponent's wdliu^'ses or to !»e y>reseiit when the Court (\t Tribunal is coJVct- 
ing <fome evirlence against bim ’ Where ''Uch opportunity lia*? been given 
but the party choo^ios not to avail of that he c.tnnot afterwards complain that 
the evidence wa^ tnlvcn or the iu'^pection held, in his absence®-® 

fill) Cnli/ e a Couit, a quasi judicial tribunal is entitled to obtain all 
information material for tbe |>oin(s undfT inquirv from all sources and 
through all channels, without being fetteicsl h> rules of piocedure which 
govern procecvUngQ in court 

ITie only obligt^ion tliat the law cast*- on stich tribunals is that they 
should not act on ativ inb Muation which ihcv may receH’e imlos*' thev put 
it to the party against whom it U to Ik used and give him a fair ( pyxirtunitv 
to explain it.'^-®® 

(hf) Kor does natural justice nxiuire that evidence shouM be recorded 
as in a court of law under the Evi*!ence Act.' 

There may be exceptional ca^es where c^pportunity to be hear<I cannot 
be given in the pubh'c inUTCst before taking action, 

(a) Whore a building or similar structure is in imminent danger of 
collapsing and the municipal authority is obhged to pull it down immediately 
in the interest of public safetv. or the safetv of the inmates of the house.® 

(h) Where immediate onlors are nece^saty to meet an emergency^ eff, 
for the maintenance of public ordei 

fc) Where the securily of the State Is involved* 


2X Braflaf v. of htdia. A 

24. K F T. Co. V. iV. S. A O., A. t%7 SC 

25. Mahadayat v Commerd^Tax ‘ 

1. F. M Roy V. ColUctor ot Customs. A. 1967 S.C, «8 (652). 

% M^ehund v. A 19^ Bom ^ 

3. Mahobk Motor Co. v. SMo of Pat. 437. 

4. AWirf AMeot V. State of 

5. Koskm led V. Ishmtt De^ ' 

Stote of Ofissa v. A. 1963 SC 

T-SR State of Myme Va a i<«7 SC 882 . 

I Tim ^ «. 



506 SH0ST1$K COKSTITimOK 01^ INDIA IMI 


n. It is of the essence of judicial and quasi-judicial decisions that the 
authority making such decisions should be ab'e to act impartially, objectively 
and without any bias.’^ 

This principle is violated when the judicial or quasi-judicial authority 
is inlercstcil in the cause before him. Such interest may be of three kinds — 

(o) He may have a <lirect connection with the litigation, without any 
pfcuniary or olhor personal interest. Thii.s, a Judge who is himself a party 
or has personal kno\vle<lge of the facts of a case* or who has examined 
himself as a witness in a case/ should not hear it. 

This principle is othenvise ‘expressed as — 

‘‘A person must not be a judge in his own cause" or “the prosecutor 
shall not akso be the judge”. The word ‘prosecutor’ has been rather narrowly 
iiiterpreU''] by tlie Supreme Court in Hart v. Dy. Commr but it has been 
lightly i>oin'ed out that the princip’e is not violated unless the power of 
making the order coniplaineil of is placed in the hands of the authority who 
launches the proceeiling.* Where the proceedings are initiated and the 
evidence is also collccteil by the Police but the actual order of exfernment is 
to be made by a Magistrate "if he has reason to belie\e that such person is 
likely to engage himself in the commission of an offence”, held, there was 
no lienial of the above principle of natural justice.* 

The principle is not confined to Judges but extends to any authority 
\e'ted with quasi judicial functions.* 

(i) The Secretary to die State Transport Departmoit, as the head of the Depart- 
ment, is disqualified from hearing; objections of private operators, under the Motor 
Vehicles Art, to the schemes framed by the Transport D^rtment as the statutory 
Undertaking created by the Act*-'* 

{«) At the same time, it has been held* that the Minister in charge of the 
Transport Department is not disquapfied to hear the same objections on the ground 
that while the Secrfllarj' forms a part of the Department, the Minister does not. A 
Minister is only a member of the Council of Ministers which, as a body, advises the 
Gm’wnor, and a Minister is only re^xmable for the disposal of business in a particular 
Department.® Similariy, there is no violation of the prindples of natural justice if a 
scheme is prepared by one authority and objection heard by a differently constituted 
authority even though some of the members may be common." 

(iU) The mae fact that the Registrar or Co-operative Sodeties has a power of 
general supervision over all Co-operative Sodeties does not amount to an inherent tdas 
in him so as to disqualify him for the purpose of acting as an arbitrator or judge under 
r. 18 of the Rules made under the Co-operative Societies Act, 1912, to dedde disputes 
between members of a sodety,'* 


(h) Pecuniary interest, however .small, would wholly disqualify a person 
from acting a.s a judge.** 

(c) Even vihcre there is no pecuniary interest, a Judge may have a 
personal bias touards a party* Diving to relationship and the like or he may 
be personally hostile to a party as a result of events happening cither before 


5. 

& 

7, 

a 

9. 
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or during the trial. The causes which may lead to personal bias cannot be 
exhausted.” 

Any conduct whicli shows tliat the authority cannot act with an open 
mind or tliat he would decide a case otherwise than on cviaence would 
constitute bias.” 

While in ^ses (c) and {!>) the Judge is absotutel} disqualified, where 
bias is alleged, it is nccessar) to consider whether there is a rcasouab e ground 
for assuming the possibility of a bias and whether it is likcl> (o produce 
id the minds of the litigant or the public at large a rearotiablf doubt about 
the fairness of the administ'-ation of justice. But even in case u), the test 
is not whether in fact a bias kas affected the judgment; the test is whether 
a litigant could reasonably apprehend that a bias attributable to a aiemuer 
of the tribunal might hce/e operated against him in the linal decision of the 
Tribunal.** The test is a Vcof likelihood’ of operative prejudice, conscious or 
tmconscious.*®-” 

(i) The facts constituting personal bias must be siiecificall) alleged and 
establi.shed.” 

(a) Where any such allegation is made, the Court must carefully 
scrutinise the affidavits on either side, remembering that when suitors lose 
their causes before a judicial or quasi- judicial tribunal, thc> are unable or 
unwilling to sec the correctness of the verdict and are apt to attribute 
that verdict to a bias, in the mind of the Tribunal.” 

(b) The Court should also take into consideration tlie status of the 
jiersons making the affidavits and their motives for making false affidavits, 
if any.” 

(c) If, h wc 'er, the allegations made in the aifidavit c>f the Pilitioner 
are not satis lactorilj met or the statements is the counter-aliidav it are 
evasive, the rclUioner’s case must be taken to have been established.” 

(ii) Another limitation which comes into operation where bias t,as dis- 
tinguished from pecuniary interest) is alleged is the dov'trine of loaiver. 
The alleged bias in a member of a 'riibunal does not lender the {iiocec-dings 
valid if it is shown dial the objection against the presence of *he member 
in question was not taken by the aggrieved party, at the earliest vipiiortumty 
after coming to know of the circumstances pving rise lo die .slleged oias 
and of his right to challenge the presence of the member in d'e Tiibunal.” 

(iii) Another exception to the rule against bias is that some statutes 
authorise a person interested lo be a judge in the Cdu^e because no other 
judge may be available in the circumstances. This is known o» the case of 
'necessity’.*^-** 

III. Where a tribunal consists of several members, bias on the part of 
one of the members is sitB&cient to vitiate the decision.** 

IV. The question of bias or the violation of any other lule of natural 
justice does not arise unless a person is exercising judi>'ial or quasi judicial 
authority** 

V. The decision of a quasi-judicial authority must be based on 
materials before it and not on the findings or directions** of any outside 
authority, however eminent it may be. 


A, P. S. R, r. C. V. SatyanarayMa Ttansports, A. 19G5 S.C. 1303 11306). 
Btmm V. (Mm. A. 1966 AIL 715 (7J6). 

SiHik V. CeSecM. A 1986 Punj. 235. 

Striemit v. Date, JIRIT) 2 ^.D. ^ 
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This principle is violated even where the quasi-judicial tribunal feels 
that he cannot refuse to comply with the directions of an administrative 
superior, except for reasons to be recorded.** 

On tlie other hand,— 

In the absence of a specihc statutory requirement, an administrative 
tribunal, exercising quasi- judicial functions — 

Is not bound to follow tlie procedure prescribed for trial in the 
courts or the rules of evidence.**-** 

VI. It is a basic principle of judicial procedure that the person who 
hears must decide tlie case and not ;uiother person.** 

Hence, if an ofhcer, who is* teund under the law to give a personal 
hearing, is transferred, his success>or-in-office cannot decide the matter 
without giving a fresh hearing.**-* 

4. Though there is agreement about tlie above fundamental principles, 
there may be variation as to the detailed application of the above rules 
according to the nature of the functions of different quasi- judicial bodies 
and Uie nature of the rights affected by their decisions and tlie provisions 
of the statutes constituting them.** 

A quasi-jadtcial authority must give reasons.* 

1. Not without some wavering,* the Supreme Court has come to hold 
that a quasi-judicial tribunal must give reasons for its order,*-* or, else, 
the supervisory jurisdiction of the superior Courts under Art. 136* or 
226* or 227* will be rendered nugaloiy. 

2. This does not mean tliat su(± authority should write out a judg- 
ment, like tliat of a Court of law, but that it must give an outline of the 
process of reasoning by which it arrives at its dicision.* 

What makes a decision judicial or <|uasi>judiciaL 

1. In Prov. of Bombay v. Khusaldas,* the majority concurred on the 
proposition tliat a decision is judicial or quasi-judicial only if the law under 
which the decision is made, itself requires a judicial appioach; in other 
words the duty to act judicially must be laid down in the law itself. 

But tlic above wide statement® lus been inodifiwl by llic Court in 
its later decisions and the following propositions may be taken as broadly 
settled 


22. N. P. r. Co. v. JV. S. T. Co.. (1957; S.CR. 98. 

23. Union of India v. Vanna, (19^) S.C.K. 499. 

24. Magesuiara Raa v. A. P. S. R, T. C., A. 1959 S.C. 308; Union of India v. P. K. 
Roy. A. 1968 S.C. 860 (&»;. 

25. Calcutta Tannenes v. Comm, of /. T., A. 1960 Cal. 543. 

1. Ram Saran v. I. T. Commi.. A. 1969 P. & H. 429. 

2. Vide Author’s Comp. Administrative Law, VoL I, pp. 221-3. 

3. Far earlier derisions to the omtrary, see Narayanoppa v. State of Mysore, A. 
1960 &C. 1073. 
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Bkagat Raja v. Union of India. (1967) 2 S.C.R 302; ef fminthaui v. Union of 
India, A.I.K. 1967 S.C. 1427; Ganza Motor Service v. Chottmaipur R, T. A., 
(1970) 1 S.C.WJI. 316. 

M. P, Industries v. Urdon of tndia. A. 196$ S.C. 6n (67^). 

See sbo TesAeds v. Oesal, A. 1970 Guj. 1 (4) P.B.; State v. Skogot Jtom, A. 
1970 P. a H. 9 (15) FJB. 

Norinaior Sugar Mm v. Skyam Sundor, (1962) 2 SX;.R. 239: A. 1961 Si.C 
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Govmdteo v. State of M. P.. A. 1965 S.C. 1222. 

Pnv. ef Bombay v. Khnsaldas, (1960) aCJt 621 
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(») If a statute empowers an authority, not being a Court in the 
otduiary sense, to d^ide disputes arising out of a claun by one party 
under the salute which is opp^ed by anotlier party and to determine the 
r^pecUve i^ts of the contesting parties who are opposed to each other, 
there ts a w aim pfitna facie and in the absence of anything in the statute 
to the contrary it is the duty of the authority to act judicially and the 
decision of the authority is a quasi-judicial act and 

• (*0 ^ statutory authority has power to do any act which will pre- 

judicially affect the subject, then although there are not two parties^ apart 
from the authority and the contest is between the authority proposing to 
do the act and the subject opposing it, the final determination of the authority 
will yet be a quasi- judicial act, provided the authority is required by the 
statute to act judicially.** 

In other words, while the presipnce of the two parties besides the dccid- 
%ig authority will prinia facte and in tlie absence of any other factor impose 
upon the authority the duty to act judicial y, the absence of two such parties 
npt decisive in taking tlie act of the authority out of the category of quasi- 
judicial act if the authority is nevertheless required by the statute to act 
judicially** 

(in) The duty to proceed may be laid down by a statute either expressly 
or b) ne^'pssaiy iniplication/‘-^" Tims, it may be inferred from the scheme 
of the statute and its material provisions,*® 

Hence, even where the statute is silent as to any duty to act judicially, 
such obligation may be inferred from the provisions of the statute and the 
n.'iturv* of the rights the nature the power,*"^ and other relevant 

factors.** 

3, Even a Judge ina> have administrative functions. Nor is an 
order nccessiiiily adminihirati\e simply because it is made in the course 
of administration of the assets of a company/^ liroadly speaking, an order 
is adininistrati\c if it is diiccloi to the rcyitlaiion or siipervisum of matters 
as distinguished from an order wheb decides the rights of parties or confers 
or refuses to confer righh to property which arc the subject of adjudication 
before the Court.** Another test is whether the determination, even thou^ 
discretionary, is to l>e made on a subjective or an objective basis.** A 
subjective determination is cuntrar}^ to the judicial approach,** 


(A) As to statutory obligation to act quasi-judidally. 

I. Whether an administrative authoiily has to function in a quasi- 
judicial capacity must be determined in eacli case, on an examination of the 
rele\*ant statute^** as wed as tlic rules*** framed thereunder. 


2. Where the authority is required by the statute to act judicially, the 
decision will be quasi-judicial even though one of the parties to tlie contest 
i? the authority himself,** 


3. The cssftntial elements of a judicial approach are— giving an 
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o(iport4Jnity^ to the jparty who is alfected by an order to make a rqwjssenta- 
tkin> making souk kind of inquiry, hearing and weighing evidence, if any, 
and ctxttsidering all the facts and circumstances bearing <m the merits of 
the controversy, before any decision is made. Prescribed forms of proce- 
dure are not necessary to make an inquiry judicial, provided, in coming to the 
decision the above well- recognised principles of judicial approach are re- 
quired to be followed.*’ 

4. When an executive authority has to form an opinion about an 
objective matter as a preliminary step to the exercise of a certain power 
conferred on it, the determination of an objective fact and tlie exerctse of 
the power based tlicieon are alike matteis of an administrative character 
and certiorari does not lie in such a case. Mere obligation to determine 
certain objective matteis as a preliminary step does not make an executive 
function judicial, unless 4he law requires those facts to be determined 
judicially.** 

5. A decision is adiiiinistrati\ e when it is left by the Legislature to 
the subjective satisfaction of tlie authority.*’ Though die same words may 
have a diiterent meanuig accimiing to Uie context in which they are used 
and the terms of the statute m which they are used, it may be mentioned 
generally, that die following expressions ha\e been held to indicate dial the 
authority is empowered to determine the question on the subjective 
satisfaction— 

(i^ The words *‘lf the Secietaiy ol State has rcasoml’le cause to 
believe^’, in an emergency Regulation, authorising the Secretary of State 
to intern persons “for securing public safety and the defence of the 
realm. 

(it) The words “shall be of opinion that proceedings shall not be 
taken".’ 

(f»j The words '‘reasonable grounds to beluTe" in an Emergency 
Regulation, empowemig the I'extile Controller to cancel a textile licence.*’ 
(«/) The words “as it tnay judge most for the benefit of the property 
and the advantage of the iniiioi” in a Couit of Wards Act, authorising the 
Court of Wards to enter into certain ttansiution with resist. l to the property 
of the ward,® 

(w) The words “considers. ... .is likely to b*e secured".* 

{vi) The words “after such summary inquiry, if any, as he thinks 
necessary."** 

6. A decision is administrative where in arriving at its decision the 
statutory body has only to consider policy and expediency and at no step 
lias before it any form of fir.* 

7. Where a proceeding is quasi-judicial, the mere fact that the decistem 

22. E. /. Commereial C'o. v. CoUeetor of Customs, A. 1962 S.C. 18M {1993), Sidiba 
Rao & MudhoSar JJ.; Udit Narayan v. Bi. of Revemidl A. 1963 S1.CI 786 
{7S8). 

23. Prov. of Bombay v. KhusaUas, (1960) SCR. 261: (1960-1) CC 188 (192, 

195, 207) ; A. 1960 S.C m 

24. Stole 0/ Madras v. SarOthy, SC^IR. 334 (346). 

25. Nahtmda AU v. /aymalne, (1951) AC 66 (76).' 

1-6. LiveraU^ v. AndersotL (1M2) AC 306. 

7. AMtxolt V. l^kop of London, (18^) AC 666. 

& K. D. Co, V. K. N. Singk, A. 1956 $C 446 (402). 

9. Saikeekyam v. Stott of M. P,. A 1968 &C 107 (129). 

10. yiiijftf ^ of PjM A 1966 sc 185 (157) ifc 38 (2)> StapimtmUm 
4 tbe tmik Ad, liKli. 
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of ft* auftority is subject to confinnation and approval of atjofter aaftority 
does not take away the quasi- judicial cliaracter of the decision.*^ 

8. On the oilier hand, when a question is left to the subjective drter- 
mination of an authority, the mere existence of a right of appeal against the 
order is not ^ough to indicate that the authority whose order is subject to 
appeal is under an obligation to act judicial'>.*® On the other hand, where 
the decision of an authority is quasi -judicial the act of an authority confirm- 
ing that decision must necessarily ho judicial.’® 

(B) At to qnMi'jadicial oUigation arising out of a contest between 
two parties. 

1. In tliis class of cases, the quasi -judicial obligation need not be 
specifically laid down in the statute under which the authority is to decide 
the question. It will be fron» the following circumstonces — 

Co) That the di.spute is between two parties relating to their respective 
rights ; 

{h) That the c^aim of the one party is oppo'-ed h\ the other 

(c) That there is nothing in the «talute to indicate that the authority 
need not proceed judicially. 

In Express Newspapen v. Union of Indict,^* Bl.agwati J. thus observed: 

"If the ftmetions perfotmed by the Wage Board would thus consist of the detemdna- 
tiop of the issue:, as between a proposition and an opposition on data and materials 
gathered by the Board in anstteis to the quc'.tionnaire issued to all parties interested 
and the evidence led briore it, there is no doubt thet there would be imported in the 
proceedings of the Wage Board a duty to act judicially and the functions perfexmed by 
the Wage Boar** viro,..id be quasi-judicial in character". 

Once the quasi- judicial duty is implied, the 'rribunal will have to comply 
with the rules of natural juslice e\cn though the statute itself does not 
prescribe anv procedure." 


(C) A« to quasujudicuil obligation inferred from die nature of die 
function. 


1 Notwith.stan<ling the decision in Khu^a^dait’s case^’' I see p. 508, 
ante] tlie Court has in some cases implied a dut} to inquiie or to afford 
an opportunity to be heard, according to the nature of the subject-matter,’* 
or the nature of the powers itnoUed." or the natvne of the rights affected 
even though the .statute was silent about it The lest of quasi-judicial 
function in all such cases ’s. that the deienni nation is to be made bv the 
application of ohjectix'c standards^*’ to (he facts fmind in the light of existing 
legal rights, as di.slinguished from subjerthe considerations,’® 

(a) An appelhte function is per vc quasi- hid iciaP^ and even where 
the appeal is from an administrative onler, \he apjiellate authority cannot 
act again.st the fundamental principles of natural justice.*’ even though he 
i« not required liy the statute to follow any particular iiKcdure. 

(h) The same principle has been exten<led to the power of retnsion 


11. Bharat Bonk v Employtes of Bharat Bank, (1990^ S.CR 4S9. 
HonutHanbux v, S. 0. 0.. Sibsagttr, A. 1962 Assam 115 (IW). 

13. Dipa Pal v. Utm/trsily of Cekutta, (1962) S6 C.W.N 278 (288). 

14. Express Nrwspo^s v. um/n of India, A. 1^ SC. 578 (817). 

15. Prov. Pf Bombay v Kktoddas, (1960) SC.R. 021. 

IS. Board of Eeoemo v. Vidyau^, A. ^ S.C 1!^ - er* «m 

17. An^to-Amsritan Direct Ton Trod^ 

Ig toasoant SMAw ADUs v. Idduhrm Cband, A, 1963 S.C. S77. 

19. Sadka SbifA v. Detki Admitshtratitm, A. 1986 S-C 91: HOW) 1 &CR. Mi 

n, DiC.Um V. Comm. iTr, (196S) I &CR. 941. 
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vested in a superior administrative authority,** even where the power is 
to be exeicised by the superior authority after calling for the record suo 
nio/M,'** as well as the power of review,** affecting legal rights of individuals. 

(c) Discii^ary proceedings against students which may seriously 
affect their career or render them liable to a criminal prosecution.** 

(d) Proceeding before a Revenue Authority which may lead to impo- 
sition of a heavy pecuniary liability or other penalty** and the determination 
of which involves pure questions of law.** 

(e) Statutory authority exercising hs power to terminate the services 

of its cmpl«tyees.*-* * 

(O) As to quasi-judicial obligation being inferred fr<Hn the nature 
of tihe rights aff^ed. 

The nature of the rights affected by the order of an administrative 
authority is another test from which a quasi- judicial obligation has been 
inferred in some cases, where a statute does not 'ay it down expressly,*-* 
but die order declares civil rights or imposes obligations affecting the civil 
rights of the parties,*-* e.g., — ^where the order — 

(a) deprives a person of his property, eg, an order for eviction of a 
tenant,** 

(b) deprives a person of his profession or calling;* 

(c) cancels a licence relating to a business or profession,* which is not 
inherently dangerous; 

(d) affects a man’s reputation.* 


1. Some Anthewities held to be quasi-judiciaL 

The following have been hehl to be quasi-judicial tribunals against 
whose decisions certiorari or prohibition would lie — 

(*) AdminHitration of Evacuee Property Act, 1950 — the Custodian of 
Evacuee Property acting under ss. 24;* 27;*® 40.** 

(«) Allahabad University Act, — ^thc Chancellor acting under s. 42.** 
(m) All India Serrices Act, 1951, — Selection Board for promotion.** 
(w-o) Andhra Pradesh Religious Enrlowmcnts Act, 1966, — Commis- 
sioner making inqoirjf under s. 46 *’a 

(in) Assam Forest Regulation Act, 1891, — Board of Revenue, hearing 
appeal.** 


22 . 

23. 

24 

26. 

1 . 

2 . 

3. 

4. 
& 
6. 
7. 
A 
ft 

1ft 

n. 
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Skri Bkagwan v. Ram Chaad, A 1966 SC. 1767 {1770). 

Skivii V. Vtuon el Jndta, A 1960 S.C. 606. 

Board of High ScHoei v. Okanahyam. A. 1962 SC. 1110 (1115); Board of Rtgk 
Sekoot V. Baglemar, fl9l^) 3 S.C.R. 767. 

AmbaUd v. Union of India, A 1961 SC. 264. 

CoteUtta Dock iJdbeur Bd v. Imam, (IS^^ 11 %Q,k. 226 (230). 

State of Ori^ v, Knapard, A. 1967 SC. 1269 (1271). 

Ram Kanta v. Dl. School Board, A 1969 Cal. 397 (405). 

Radkaskyom v. State of M, F., A. 1969 S.C. 107 

Skri Bkatman v. Ram Ckand, A. 1966 S.C. 1767 (17701). 

laamaiit&ttar MBb v. Ukekmt Ckand. A. 1963 S.C 677. 

State of Oriaa v. Knapmd, A. 1967 S.C 1^ . 

Ct. Pett V. Crekeind Raring Astoett., (19661 2 AH BJft. 645. 

Cf. Skarfndih v. SwA. A. 1951 SC. Ulft _ 

Mptoib IfMvr Co, v. State of Bikfir,K WSB Rat 437. 

AM, A. IW SP. W. 

Jmm Pma4 sr. Ibfbfnw. A 1565 AlL I8l. 


ftbuqlulM Tt Gapent A 1557 8.C 555 
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Assam Municipal Act, 1923,— an Appellate auttority under a 
Municipal law/® tlae Town ConmiiUee hearing petition of review undei: s, 
89*« 

(td) Bihar Mica Act, ISMS, — ^the State Government cancellinfif licence 
under s. 25 (l)-(c)/^ 

(zfii) l^hay Municipal Corporation Act, 1888,— the Commissioner’s 
power to evict persons from Corporation premises, under ss, lOSB — 105E/® 

{viii) Calcutta Jjock Worker (Regulation of Employment) Scheme, 
1951, — the Board terminating the employment of a worker under cl. 36/® 

(ir) Central Excise & Salt Act, 1944, — Central fiovernment exercising 
power of revisioa^ 

(or) C. P. & Berar Municipalities Act, 1922, — tlie State Government 
taking action under s, 53A/* 

(xi) C. 1\ Si Berar Revocation of Land Revenue Exemption Act, 
1948, —order of the State Government under s. 5(3)/® 

{xii) Cineimitograph Act, 1918, — the Board of Censors,®^ 

(xiii) Comi^ajiies Act, 1956, — Central Government exercising appellate 
jamer under s. Ill or power under s. 326^2)/® 

(jr/?^) Court of Wards Act, — Government disqualifying a proprietor/ 

(-I'Z/*) Defence of India Rules, 1962, — Government reviewing order of 
detention under r. 30A(9).® 

[xzn) E;ist Punjab Hu dings (Consolidation and IVevention of Frag- 
mentation) A''l, -authority making onler under s, 36/® tlie State 

tiox eminent ^ ^eicising rcvisional jx^wer under s. 42/ 

(X'S/ii) An Election Tribunal (see Art, 329, post), 

{xz^ui) Industrial Disiiutes Act, 1947 — Industrial Tribunal,*^ arbitra- 
tor, under s, lOA.^a 

(xix) Income Tax Act, 1922, — Income Tax Officer making assessment 
ujuler s. 34/* Coiiimishioner exercising revibional pow'er undet s. 33A/ 

(xx) Iron & Steel Contro^ Onler, 1956, — Controller making inquiry 
under, for cancelling an allocation.’ 

(xxi) Ma<lrab Hindu Religious & Charitable Endowinentb Act, 1951, — 
(lovernor extending a noliricalinn tinder s. 64(4).® 


15. Chunilal v Palaskmari T^wn A. 1963 Assam. 132. 

16. Cf. Ram Naratn v. Slate af U, P., A 1957 SC. 18. 

17. Mineral Development Ltd* v. State o] Bthaf, A. 1960 S.C 463 

18. Bombay Municipal Corpn, v. Dhondu, A 19^ S.C. 1486 (14S8), 

19. i^alcuiia Dock Labou, Bd. v. Imam* (1965) II S-CA 226 {230), 

20. Ahmimmum ^arpn, v. Uman of India* (1955) S.C. (CA 636/64, 22-9-66], 

21. Radheskyam v. State of M, P., A, 1969 S.C, 107. 

22. Govtndroo v. State of M, P., A. 1965 SG 1222 {1220), 

, 23. Radha Films v. IV. B„ Board of Censors, A 19M Ca’ 663. 

24. Harinagar Swrar Mills v. Shyamstendor, A 1961 S,C, 1669 {1678), 

25. Rarnim DHtUlery Co, v. Company Law Board* (1969) 2 S.C.C. 774 {779), 

1. Ai^h V. U, P. A M 63 (W. 

2. LakhaaPal v. Vmon of tidia* A. 1967 S.C. 1506 {1311)* 

3. V, Dtrectof* A 3(» o/- too ^ w 

4. Bketted Bank v. Emplayoas of Bharat Bank* A 19^ S.C 188; Express Neus*^ 

papers V, Workers, AW &C 569 {337), _ 

4a. F^tok Tfomport v. 1^ ginj. 472. 

5. Sured Mol v, VtswamUkeLk, 19W S.G 54& ^ ^ ^ r 

ft Damka v. L T, O., A IW SXX 91, ovwruling Saioiirtaiid v. Comm, of I. T.* 
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(jvru) Mineral Coiices»oa Kates, 11M9,— The Cential Oovemmenj 
acting in revisKMi undar r. 54* (now r. 59).** 

(jKJem) Motor Vehicles Act, 1939, — Regional Transport Authority, 
issai^ pcnnits, under ss. 42, 47;** State Government disposing of 
apfdication for revision under s, 64A,** or approving a scheme under 
68D (2) ,•**-** Appdlate Authorit}', deciding appeal ** 

(xskf) Municipal authority granting or refusing a licence for running 
a business.** 

(xxv) Piyment of Wages Act, — The authority acting under s, IS.** 

(jrswi) Police Act, 1861, — Departmental proceeding against an officer 
under s. 1^* 

(xxvii) Punjab Gram Paiicha>-at Act, — A Pancliayati Adalat,'^* A 
Gram Pancha 3 rat proceeding under ss. 21, 23.*® 

{xxvm) Punjab Tenancy Act (XVI of 1887). — ^Revenue Officer 
acting under s. 17“ 

{xxix) Rajasthan Land Reforms & Resumption of Jagirs Act, 1952, — 
the Board acting under." 

{xxx') Rmt Control Acts. — The Appellate Authorit^ ,**a an<l the Rent 
Contrid Authority (in respect of certain decision)." 

{xxxi) Representation of the People Act, 1951, — s. 36 (2) “ 

(xxxii) Sea Cust<Hns Act (VITI of 1878), — A Cu'stoms Authoritv 
ordering confiscation or adjudicating the penaltv umler ss. 167 (8);**-* 
182-4.* 


(xxxiii) Stamp Act, 1899, — The Board of Rsvenne determining a 
reference under s. 56 (2).* 

(xxxiv) Sugar Cane Control Order, 1966, — ^The Cane Commissioner, 
cancelling a previous order of reservation.*U 

(xxxv) U. P. Intermediate Education Act, 1921, — ^Examination Com- 
mittee awarding penalty, under R. 1 of Ch. VI of the Ru’es made under 
the Act for using unfair means or committing fraud at an examination * 


9. ShivH V. UmoH of India, A. 1960 SC 606* (1960) 2 S.C.R 775. 

10. Vfagot V. Union of India, (1964) 7 SCR. 97 (lOl). 

11. P T. Co-operativt Society v. R. T. A.. A 1960 S.C 801: {I960) 3 SC.R 
177 


12 . 

13. 

14. 

15. 
1& 
yr. 
18, 

19. 

20 . 
21 . 
22 . 
22a. 

23. 

24. 
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Capited Bus Service v. S. T. A., A. 1962 Puid. 17 (Z2). 

Raman & Raman v. State of Madras, A 19S9 S.C 694 (698-9), 

Malik Ram v. State of Rojaakoh, A. 1961 S.C. 1575; Natemara v. A.P.S R 
T €„ (1969) Supp: (1) SCR. 319. 

Veerappa v. Raman, A. 1962 &C 1S2: (1962) SCJL 583. 

Beiaram v, Madras Corpn., A 1962 Mad, 176, 

A. V. jyCosta V. Pota, k. 1969 S.C 412. 

State td V. P. V. Noth, A. p68 SC 86 (M). 

^oukat V. Tke State, A. I964l^t 194; ^ps v. Mt. Birm, A. 1964 Pat. 196. 

Narahr v. State, A 1968 Piiai 973 

Tept SintJk v. TeMUar. A 9962 Pepm 102. 

State of Ramtkan v. Rkam* Pratap, (1987) SC (CA 141/6^ d 22-9^1. 
Indra V. Canguly, (19W) 87 CX.f. ISOj Knsknatunmy v MeAmM^ (1949) 
lUL Mad. 867. 

Sadk m ted v. tsvm Das. A 1962 8C 640 {6SS) i Lea Ray v, ^peiinteadeid, 
A 1968 S.C 119 (121). 

Vitiadar v. State ofPmiap, A 1966 S.C 153 (iST), 

SmpdamPf v. VeJkctet M Cuttem, A 1966 SC 845 (850). 

^^di’aS!mr^!ca. y.*Ca&^!&mS*^ 1866 (1893). 
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{sjestd) U. P. Za tntndari Abolition and Land Reforms Rules, 1952,— 
'fhe Collector acting under r. 115.* 

{xxjnfU) U. P.» (TemiwraTy) Control of Rent and Eviction Act, 
19^,— The authorities exercising their powers under ss. 3 (2), 3(3) and 

(xxxviii) Watan Act, — The State Government excising its revisional 
jurisdiction tmder s. 19.' 

(xxxix) 'W'brking Journalists (Conditions of Service and Miscel'a- 
neous Provisions) Act, 1955, — ^The W'age Board performing its functions 
under.* 

IL Some Authoritiea held not to be quati-judiciaL 

On the other hand, it has been held that prohibition oi certiorari does 
^lot lie against the decisions of the 'following authorities, on the ground that 
they are not quasi-judicial: 

(i) Administration of Evaiuec Property Act, 1950, — act of taking 
possession under.* 

(ii) Bombay Land Requisition Act, 1949, — order of requisition under 
s. 5.** 

(ui' C. P. Code, — Ad\ocate General giving consent under s. 92,” in- 
quiry tndei s. l/b.” 

( tv ) Companies Act, 1956, — order of the Company Law Board under 
237( b) 326(.2) ( b)” in so t.ir a*- the existence of the condition of satis- 
faction is concerned, 

(v) Defv nee of India Rules,- Administrator reviewing order of deten- 
tion under r. 30 A (8).”-** 

(m) Hmp oyees’ State Insurance Act, 1948, — demand of contribution 
undei s. 73D.*-" 

[_vu) Income tax Act, 1922, — Ordeis under a. 33A (!)»’* 33A ^2) 

34 (lA) 46 (5A).'* 

(wn) Industrial Disputes Act, 1947,— Order of reference under s. 10 
(1) Conciliation proce^mgs under s. 12 (1) * 

(i*) Insurance Act,— action taken by Controllei against insurer under 
s. 152A.» 


Babalal \. Haskmat, A 1968 AH. ^ 

Skri Bkagwan v Ram A W65 &C. ^67 y/72). 

laxman v. State #/ Bombay, A. 19®4 SC. 43^ (19W) 1 S.CJR. 200, 
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A iQfiv SC 521^ 

SkaMtaaond v. <Mv.~Generttl, A 1965 All, 372 (STS ) : Rafu v. Advacata Ceaatal, 

A. 1962 Mad. 40. u «« 

Ramtam v. State aj Madtas, A 19» Mad. 

Bantm Ckimkats v. ^cc:^ fWFl 

Rampmr Dishlkty W v, tempany O*®) * S.C*. 774 (7T9). 

Sadku Stn^ 

Atmld v ». s, 4i’**^*^* 

Btbxa V. Vommf.tfl. r« A MW 
Sitgemdumd v. Comm. W. w*®* 

Bkoami Pratai v. 1. 1*. IL A ^ 

JKeeoimt Ca. v, JL T. ft, A HjB Qu. flOA 

Et!Jisr<=sg3?&^^ 
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{#■) Iiaod Acquisit^n Act, 18&4,— Collector hearing ob/ecrions ooder s- 
SAf* Government making a declaration undo' s. 6.** 

(xi) Mittimtttn Wvg^s Act , — fixation of minimum wages.** 

(xU) Motor Vehicles Act, 1939, — Order or direction of the State Gov- 
ernment under s. 43A*®-** functions under s><. 68C-681 )/® Regional Transport 
Authority dealing with an application of the State Transport Undertaking 
under s. 68(F) (1)* (2)* 

(xiti) Orissa Sales Tax Act, — Order of assessment.* 

(xiv) Pensions Act. 1871, — grant of pension, under s. 5.'* 

(*v) Sea Customs Act, 1878, — Order of assessment under s, 87.* 

(xti’) Stamp Act, 1899, — Collector imposing stamp duty and penalty 
under s. 33.* 


WhetlMT certiorari is avaibble agiunst administrative proceedings. 

1. ^ The Supreme Court of India is becoming more and more conscious 
of arbitrary action taken by administrative authorities in spheres where tlie 
relevant statute does not lay down any quasi-judicial ob'igation and the law 
has of late been so much widened that it has gone much ahead of the Uw on 
this point in England. 

In the earlier cases, the Court adhered to the Engh-'h view that ccriinrari 
jies only against judicial and quasi- judicial proceedings and that it will not 
issue against an administrative order in respect of w'hith the Court could not 
come to a finding that it was saddled with a quasi-jiulicial obligation.' 

2. T'lit the Court has later come to realise that it is not always possible 
to determine whether a decision is aiiministrative or quasi-judicia',* bv applv 
ing the tradition.il tests laid down in this belialf in case-law.'a 'Phe tecent 
cases ha\e, therefore, attempted to widen the scope of certiorari. In [woceeil- 
ing in tw’o directions: 

• 

I. The Court has, firstly, applied the functional test to implj a ijuasi- 
judicial ob.igation in cases where the relevant statute is silnit, by bringing 
more and more classes of cases under the quasi- judicial obligation, ha\ing 
regard to the nature of the power, the nature of the rights affeited, and the 
like, — a trend v\hich has already been noticed (pp. 511-2, ante), 

II. The other direction in which the Supreme Court lias developed the 
law is more vital and intriguing ; the attempt now is to ilisrcgard the o'<l 
distinction b«t\\ecn administrative and quasi-judicial decisions, ’a for the pur- 
pose of requiring that an administrative authority, in respect of whom the 
Court cannot predicate a qua.si-judicbi obligation even by implication, must 
comply with the minimal requirements of justice and fair play. 


20. /ayantilat v Rana, A. 1964 S.C. 648 (569). 

21. Goitdalal v. of Oufarat, A 1963 Gaj. SO (67) ; T. Z>. Vorpn. v. State of 
Astern, A. 1^1 Assam 133 

22. RmRtkmt v. Tatke, A. 19S9 Bom. 538. 

23-24. Raman d Ranm v State of •Madras, A. 1S69 S.C 695 (760). 

29. KrU^ruaya v. Uate af A. P, A 1969 AP. 292 {302). 

1. Altdtii CAoot V. State af Mysore, A. 1^1 S.C 1SS6 

2. Samarth Trattsfmt Co. v. R. T. A., A 1981 S.C 98 (97). 

3. Of. State af Orissa v. ChafuVtoi. A 1961 SO. 284 (287V 

A. ^yanma^ma v. State of Madras, A 1999 A P. 487. . 

5. (Ra*a Laooiaf pries v. Veitkataswaran, A vm Bom. m 

6. &. Coot. A V. P. T, Andr Ahmad, A 19R. &C. 787. 

y. <19B0) SCIS. m {diij m)t Baseppa V. 

a liSS* 1999 sxi. wr {im. 

7ft. KfWMI V. CAwmi at boHa, k. 1970 8C. I50 (IM), 
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(a) First, came the observation of l>as' J., in Radkeshyam*s that 
though certiorari vvas not available against a purely adroinisttative order, 
every administrative authority must observe tlie rules of ‘fair play‘/a but 
this observation was not amplified. 

(b) Thra came a group of cases where the Court issued either Prohibi- 
tion or Certiorari or orders in the nature thereof against administrative 
action, on the grounfl that it was wftra vires or without jurisrliction. on tlic 
assumption that it couM do so even if the action could not be held to be 
quasi- judicial®-*® or without j{oing into the question whetlicr the decision 
was administrative or quasi -judicial. 

(c) Then came a group of cases where it was held tliat even an adminh- 
trative order must be made in conformity with the rules of natural justice, 
i/ it involves civil consequences^^ 

(d) The trend has been accentuated by die widening of judicial review 
d^en in cases wliere the statute authorises the administrative authority to 
take action up(>n his subjective satisfaction, by using the words ‘is satisfied' 
or the like,*^ In this arena, the Court first interfered through the following 
process : 

The condition as to which tlie statutory authority is required to be 
Satisfied’ is held to be a ‘jurisdictional fact’** and accordingly subject to the 
objective scrutiny by the Court as to whether there was such satisfaction in 
fact and llic Court woukl strike clown the order where, on the materials on 
llie record, the alleged s<itisfaction could be said to be arbitrary, perverse 
<)i wirlioiit ain evidence.** or witbort considering the relevant materials, 
or the relevant considerations specified in the statute,*® even though the 
Court cannot o’ ^'-don 'the sufficiency of the grouiuls upon which the satis- 
faction is reax ctr.** 

(e) The final stage comes with the view taken in the Ram pur Dhtillery 

case.^"' In this ease it lias been held that the u^e of words, such as ‘is 
satisfied’, denoting subjective satisfactum, is not conclusive in determining 
v’hether the function h quasi-judicial, as wa« so long supposed,**' but that 
if the administrative decision is to afFeet valuable civil rights, including the 
liberty of contract, of a person, the statutory authority must pr »ceed judi- 
cially", notwithstanding the subjective nature of the statutor) [tower, and 
that in such ca'^es, the inejuirv must be “consistent with the rules of natural 
justice, without bias, without pre<le1iction and without prejudice”. 

The result of this decision, thus, is that a full-fledged quasi-judicial 
obligation can be inferred, by the application of the ‘functional test’ even 
where the language used by the statute indicates a deci^^ion upon subjective 
satisfaction. 

Availability of certiorari against faurticiilar procee^ngs. 


I, Advocate-General^ acting under s» 9Z, C P. Code. 

CjHm the question wdiether the function of the Advocate-General in 


ft. Radhe^hyam v. State o1 W. F,. A.I.R. 1959 S.C. 107 ui9). 

8a. C/. Re. im Want, (1967) 1 All E.R. 226 {231). 

9. da! Mtta Discount Co. v. I T. 0., A.I.R. 1961 S.C. 872 {S80). 

10. Irani v. State oj Madras, A.I.R. 1961 S,C. 1731 [1738). 

11. Kondala v. A. F. S. R. T. C\ A.I.R. S.C. 82 (93) . ^ ^ ... 

12. Aurora v. Slate of V. F., A. 1962 S.C. 764 (7TS)i B. B. L. A T. Merchants 


14. S£ICA ^ d ^J. 

15. Kmfm Oatifitn C, v. C»m^y Im 

16. Batium CItemiem v. Company law Board. (1966) Supp. (1) S.CJt, 311 (. 

17. MvMMto M V, /ttyaratne, (1951) A.C » 
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wpction to iiii^itiite « $uit U goasi-JticBoisA or not, tiiere lias been a 
wiMr^fiqne ol ofnaioR. 

(A) The Trav. CcM^n** and Pepsu** Hi|^h Courts have taken the view 

me function is quasi-judicial and (eriiorari will He against the advocate- 

Oeneral’s order. 

(B) Contrary view has been taken by the Allahabad,** Madras,®* 

Rajasthan** and Kerala Courts. 

The latter view seems to be correct because, in-gi\ing bis sanction to 
sue, the Advocate-General is npt detcmamng any rights of tlie parties (see 
ante) ; that determination uill be made by the Court if the sanction is given, 
it camiot be said that he is determining the rights of the parties to sue be- 
cause in the matter of a public trust, no individual has any ]>ersonal right 
and that is why the i>anctiun of tJie Advocate-General is necessary for a suit 
on behalf of the public. Certiorari is not, therefoie, available, even if he 
does bear the parties, in fact. 


11. Administrattve TrSHinals, in generoL 

I. (i) Cerhorari will be issued where an administrative tribunal, exer- 
cising quasi-judicial function, offends against the pi maples of natural 
justice,** the requirements of which, of course, will have to be detennined 
with reference to the provisions of the statute governing its constitution.** 

(it) Where the tribunal has no jurisdiction to entertain the proceeding, 
e.g.— 

(o) Where an Induatrial Titbttiial entertained an application under 
s. 33A of the Indii&lnal Disputes Act, VJ47, in a case not coming under that 
section.* 

(6) Where the reference to the Tribunal itself was bad because the 
employees were not ‘workmen" or the dispute referred to was not an 
"industrial dispute".* 

{iit) Where it has committed an error of law apparent on the face of 
the record.* 


II. But the High Court will not, in a pioccoding foi tertwrari, sit as 
a court of appeal to substitute its own view.* 

Hence, the Court will not interfere — 

(a) Where there has been a mere breach of the technical rules of 
evidence and {headings, not amounting to a violation of the rules of natural 
justice.* 

{b) On a question of fact which the tribunal has jurisdiction to deter- 
mines* unless It is shown to be fully unsupported by evidence.* 


18. Abu Sackgr v. Advoeate-GeHeral, A. 1954 T.C. 331. 

19. Sadtw Siutb v. MautetSir, A 1966 Pgmi 66. 

20. SbantamtHd v. AdvoeaU-Gmerai, A. 1966 AH. 372. 

21. Rafu V. A4voettte4i«mdl, A. 1^ Mad 3%. 

22 Srimali v. A4vocat«~Ge>mal, A. 1856 Rai. 166. 

23. Bkaskar v. Adveoate^CsnerdlfA, 1962 Kar. 90 • 

24. DMteswari Cotton UMls v. Commt. of i. T., A. 1965 S.C 66 (t)9~70) 

25. A. P. r. Co. V. N. S. T. Co.. (1967) SC.R. 96 (.lU) . 

1. 5. R, G. SntaPv. Cludmdn Jnduttndl Ttibt^td, A, 1968 S.C 230. 

2. Nompopetn Ud. v. StoU Indnttruit Tfibtmd, (1967) SX^R. 754 (759). 

3. NoUndro v. Comm.. (1966) SjCJR. U»0 (1K9) : N. P.T. Co. v. AT. S. T. 
Caw. A, 1967 S.C. 238i ef. Goowdno v. Stou H. Fs A. l9te S£. 1222 {1226) . 

4. V. ftatdppn, A. 1964 440. ^ ^ ^ 

& Kccim V. Comm, oH.T„A. 1966 8^65. 

6. Amfidtod Cement Co. w. Vjm, A. 1960^. 666 (6«t). ^ _ 

7. ,SSSnn$ddkr» Ciemket Worlu v. Stol* of Sauroshtto, A. 1967 SC 964: 
V <19^) SCR. 182; VnUm of hoMo v. God, A. 1964 S.C. 391 
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(c) ^ fte |round of mere en%>r in the apftrecietion of evidence, 
crrof in drawing tufi^rciices, or otnUston to draw inferences.* 

(4) In the eawrdse of its jurisdiction under Art. 226, the Court will 
n^ interfere wiA the eicercise of a discretionary power by Ae inferior 
tribunal, unless it is arbitrarily eicercised, e.g. — 

"nje granting of adjournment of a proceeding.* 

111. Appdlate fmictiofi. 

1* _ The appellate function, whether it is to be exercised by a judicial 
or administrative authority,* must be exercised quasi-judicially, even wliere 
the statute conferring such power is silent in this respect, and the function 
of Ae original auAorit> is purely administrative.** 

This means that the administrative authority must (t) hear in an objec- 
t«\e manner, (ii) impartially, (Hi) after giving reasonable opportunity to 
tfte parties to the dispute to place their respective cases before it, and (iv) 
pas.s 'speaking oidvrs', that is, orders giving llie rea‘>ons for the detision.*-” 

2. An appeal cannot be disposed of without notice to and hearing the 
|)arties.*‘ 

3. The princip'e has been extended to the function of statutory re- 
view, Acre being nothing in the statute to indicate that there is no duty to 
act quasi-ludicially.** 


IV. Arbitration (under statutory authority). 

Though the rules of natural justice, uith or without variation, are 
applicable to aibitration as we shall see presently, neither certiorari nor 
prohibition can is ue against arbitratoi^ un’ess they have ‘legal authority 
to determine i’*- rigfifs of subjects’. It follows, therefore, that — 

(a) Where the authority of the arbitrators is non-statutory and depends 
upon the private agreement of the parties, certiorari or prohibition is not 
available even though the principles of natural justice are violated,’® and 
the remedy in such cases is an action for declaration and injunction This 
principle is app'ied even when a Judge of an inferior court acts meiely 
as an arbitrator by consent of Ae parties. 

(b) But where the authority of the arbitrators is statutory and the 
parties are bound to resort to the statutory body, certiorari or prohibition 
will He to keep them within their statutory jurisdiction** or to prevent them 
from violating the rules of natural justice, or from committing an error 
of law apparent on the face of the record. Provision for such arbitration 
may, e.g., be found in a law of con^u’sorj' acquisition which provides for 
the assessment of Ae amount of compensation by statutory arbitrator [cf. 

8 (1) of the Requisition & Acquisition of Immovable Property Act, 1952] 


V. Co-operative Sodety. 

A reference by Ae Registrar of co operative societies for settlement 
of a dispute touching the business of a society, under tl e provisions of the 
Co-c^ierative Societies Act, may be challenged on the ground that such 
reference is withodt jurisdiction because Ae dispute is not such as is covered 
by the relevant statutory provision.’^ 
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V%, Cu$i«m$ Aathoriti^ 

1. It is settled that a proceahag by a Customs authority to impose 
a pewlty, ipier s. 167(8) q( the Sea Customs Art, 18^ is a mmi- 
judiml proceeding,** so that certiorari or prohibition” would lie a^st 
such order on proper grounds, such as the violation of the principles of 
natural justice,”-'* or Jack of jurisdiction, 

2. ITiere is a violation of tJie principlfc. of natural justice where, in a 
case to which s. J78A of the Sea Customs Act'* is not attracted,'* the burden 
of showing that the goods were not un'aw fully imported is thrown on the 
person whose goods are sought* to be confiscated.’*-** 

.V But the Court should not entertain an application under Art, 226. 
unless a statutory remeiiy by way of appeal or revision has been exhauste<l, 
{jarticularly wliere disputed facts have to be investigated.*® 

VII. Criminal proceedings. 

Though there have not been many cases where a criminal conviction 
Itas been sought to be quashed by certiorari instead of by appeal or revision, 
it is clear that certiorari will lie on the ground of absence or excess of 
juristiiction*’ oi error of law apparent on the face of the record, or uncon- 
stitutionality of the proceevlings,®* being in violation of <ome fumlamental 
rigid of the Petitioner.®* 

The absence of jurisdiction may be due to the fact — 

(a) That tlie statutorj* provision under which the conviction has been 
made offends against some provision of the Constitution,**,*' or 

* (h) Tliat the Regulation for the breach of which the prosecution was 
made was ultra inres.^^ 


Vlll. Disciplinary proceedings by statutory onployers. 

1. The forgoing principles relating to the termination *)f the ctiip’oy- 
ment of Government servants have been tesicaily extended to the termination 
of the employment of the employees of statutory authorities, on the groj:n<l 
that the power ettnferred by the relevant statute to terminate the service* 
of the employees must be exercised quasi-judicially.** 

2. In the result, even where the employee ha«l bera <letained by an 
t/fder under the Preventive Detention Act, for prejudicial activities, his 
services cannot be terminated on that ground, witliout holding an inquiry, 
with notice of the specific clwirge and upon leading proper evidence, which 
cannot be dispensetl with on the ground that the allegations had 
examined by the Advisory Board set up under the Preventive Detention 
Act.” 

3. It is to be noted, however, tliat in the absence of any breach of a 
statutory ob'igation,*-* a suit for declaration of invalidity or an order of 
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Union of India v. Durga Prasad, (1969) 1 &C.C. 91 (110). 

Lid V. Vman of Indra, A. 1961 S.C. 264. 

Ci. Ghdkariial v. Utuim ojdhdia, A. 19W S,C. 1519 (IS22), 

CoBeetar of Cuslomt v. SemprOlutt A. 19G2 S.C 316; Pukkraj v. Kokh, A. 19>2 
&C 1SG9 (1S62) 

Mmtata Prasad v. Manerdm, A. 1966 Cal. S07 (SU-SIS). 

B. J. S. N. Co. V. fariit. A. 1964 &<X 1461 (J4»), 

Bansiiardai v,' State af Btkart A 1961 
Stott ai W. B, V. Afsnutr Ah, (1^2) SX^. 

Vaammaman v. (Mom SCR. 1150 [a case under Art 32). 

Bami V. Stott of V, P.. JL rm &C €60. 

Vtek LabaunBTv. Jnum. (1966) n S,C^ 226 (2«)-2) ; Mdbfc v. 
’t^Zuitor,A,m SC. ,3» , , ^ 

4 1. f. V, Ru»iitfr,..[1964) S ^ Jb ^ 


Wastkou^at CsT]^. v, C* 


(1989) SC. (CA. mm, A 



JMt Mul, saoKnut ocatsriYctiosf <m tmth 521 


by a statutory authority, such as a corporation, will ncft lia but an 
action lor danagot for wnxigfid dismissal may lie. 

IX) P ia ri pB w a t y proceanBava against Govammant aarvanta. 

Not only dismissal but also removal from service as we<l as reduction 
in rank can be ordered only after the public servant in question has been 
given 'a reaso n able opportunity of showing cause against the action pro- 
posed to be taken in rerard to him', as specthcaily required by Art. 311 (2), 
sidiject to certain specified exceptions. 

Rdying upon the words ‘reasonable opportunity,* our Supreme Court 
has laid down the following broad propositions — 

_ I. The proceedings in which the punishments aforesaid are sought to 
be imposed are quasi-judicial in nature, — both at the earlier stage of inquiry 
into the charges brought against tlie delinquent officer and at the later stage 
of awarding punishment upon tlie finding on the charges,*-^® so that certiorari 
would be attracted if there is violation of the quasi-judicial obligation at 
those stages.’*-** 

II. The principles of natural justice must, accordingly, be followed 
at both the stages of inquiry and awarding punishment**-** 

HI. An inquiry, in compliance with the requirements of natural justice, 
cannot be dispensed with on the ground that the emp'oyee had been detained 
by an otdei under (he Preventive Detention Act and that the auction 
made against him were examined by an Advisory Board for the purposes of 
that Act.** 

IV. It follows that piohibitiun or certiorari*' would lie (at the aM>ro- 
priate stage) if /• *y of the principles of natural justice is violat^ e.g., — 

A. At the inquiry stage'. 

(i) Where the inquiry is not directed against the alleged misconduct 
of die Government servant in question but is a general investigation to 
find out who is respon.sible for an accident or the like, without any charge 
against any particular person, and the penalty is proposed on the basis 
uf such investigation,**-** or sufficient paiticulars ui the misconduct with 
which he is chaiged are not given,*-* 

(it) Where the inquiry is held ex parte or the witnesses for live prosc- 
cutkm are examined in his absence** or be is denied the opportunity of 
cross-^cunining them** or any oUier materials are relied upon without giving 
Uie delinquent officer an opportunity of explaining them.** 

But there is no violatior of natural justice-^ 

If a previous Statement made by a prosecution witness is read over, 
a copy delivered to the person charged and the witness is tendered for 
cross-examination with reference to such .statement.** 
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^ (m) Where a copy of the aM^katioa on the strcqglii of whkh the 

m^ty started,** the statements of the prosecntHni witnesses,** including 
Ihdr prcvKMs statcmcMts**- are rdied upon by the pro se c i itfa m , or 

any other papers wfatch are rdcvant to su{>fKift the dncoccv** are wiliiheld, 
unless of course, they are ‘secret’ in the proper sense** or there is any other 
hwfttl^ jttsti£kation for mthholdiiK them. 

(m) Where the ddinquent o&er is denied the opportunity examin* 
iog witnesses on his behalf or of adduong other endence on which he 
Idles.** 

^ Where the inquiriiig; officer has a persona! bias against the person 

VI. The Court may also interfere where there is a patent error of law 
on the face of the record, r.p., — 

Where the conchiskn arrived at is not supported by ony evidence at 
all,** even though it may be bono fife. But the Court is not concerned with 
the sufficienejr of evidoKe.*** 

B. /ft the pumsfment stage'. 

(() Where the notice is of such a character as to lead to the inference 
that die authority did not app’y its mhid** to the question of pumshmeot 
to be imposed on the Government servant, e g , where the notice cal ed upon 
the Government servant to show cause why ‘‘dtsciplinaty action, such a<t 
reduction in rank, withhdffing of incerments etc ” should not be taken 
against him** 

(ii) After the punishment has been awarded and communicated to the 
person charged, it cannot be varied at the will of the authority roiKcrned ** 


X. OiscipBaMy procoednes ngnimt stndenta. 

1. It is now settled that a disciptinary proceeding against a student on 
the ground of smne miscondu<*t, eg., maTpiactice at an examimtk>n, is a 
qiiain*iu<ficiat pro c eeding,**-** and that principles of natural justice must be 
observed** 

It fo'lows that the examination of a candidate or the result*® thereof 
cannot be canedted, without offer i ng him or her an opportunity of being 
heard**-** and of defendinf^ himself or herse’f,"* whether tfiere is a statntory 
obligatiott to proceed qitasi-judidally or no* ** *• 

The punishing authority must also act In good faith.** 
n. But, subject to the above quad-jufficial obligation**— 

(ts) It is within the juriscfiction of the Educatiottaf institution or the 
tribunal set up by it to mcide all rdevant questions in the light of the 
evidoKe adducra before it.** 

(5) It would not be reasctnable to import into sudi inquiry all const- 
denmoBS windi govern criminal trkis in courts of law.** 
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(f) There would be a sufficient compliance with the tequiretncnte of 
ittttinl Justice in such cases 

(i) the ddinquent student is informed of the charges or the case be 
has to meet, and 

(ii) he is given an adequate opportunity of meeting such charge and 
the materials used against him**and of stating his own case.**-** 

If these two conditions have been satisfied, the proceeding cannot be 
vitiated on the ground that the delinquent was not given an opportunity of 
cross-exatnining the witnesses examined against him or that diey were 
examined in his absence,**-** or that die report of the Inquiry O&cer was 
not supplied to him.* 

(d) No inqui^ of any sort is necessary where the adoption of unfair 
means by an examinee is detected by the invigilators at the examination hall 
^nd the examinee is expelled from the hail on that ground,*-* or die mcaminee 
walks out as soon as be is detected.* 

(e) The Court, under Art 226, cannot sit as a court of appeal over 
such d^estic tribunals, e.g., in the matter of quantum of punishment (in 
the absence of any statutory limitation in that behalf). 

(/) The head of an educational institution has the inherent power to 
take disciptinaiy action against students who misbehave.'* 

III. Disciplinary action by way of expulsion* or rustication or suspen- 
sion* must, however, be distinguish^ from a refusal to admit or readmit a 
student, which is so'dy within the discretkxi of the head of the institutiem.* 

IV. In general, the Court should not issue certiorari against an educa- 
tional author. / where the regulation in question is capable of two construc- 
tions, and die Court should be slow to giant an exparte interim order in 
such matters, unless it thinks it must do so in the interests of justice.* 

XL Elcctioa TribwML 


1. An Election Tribunal is an inferior tribunal sifiijcct to die super- 
visory jurisdiction of die High Court, under Art. 226.*-*‘ 

2. llioug^ the extraordinaiy powers of the High Court under Art. 226 
cannot be fettered by the Legislature by tnakit^ the orders of the Tribunal 
'final’ * and though the powers of the High Court under this Article are 
purdy discretionaiy, in the exercise of this aiscretioa, the H^^ Court should 
bear in mind— 

(a) diat the policy of the Legislature is to have disputes about these 
special rights decided as speedily as may be;*-* 


22a. Bern* of High Sdmal v. B^kkmom, (1963 
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(fr) that m the cxerdae of these dibcredonar^ powers, the High. Court 
cannot assime to act as a court of appeal or revision to set aside findings 
of fact arrived at by the Tribunal or to set rig^rt mere errors of law which 
do not occasion injustice in a broad and general sense.* 

Hence, petitions tinder Art. 226 sliould not be lightly entertained in this 
class of cases.* 

3. A writ should not, accordinglv, be issued against an interlocutory 
order where there is a statutory remeay against such order, e.g, an appeal 
to the Hi|^ Court, under s. 116A of the Representation of the People 
Act, 1951.* 

But the Court would interfere even with an interlocutory order where 
it is a nullity, e.g ., — 

Where the Tribunal lias acted without jurisifiction,* — 

(t) Where an Election Tribunal allows an amendment of the dection 
petition to cure the defect of non-jutnder*-* or to withdraw or abandon any 
part of the churn,* 

(w) W'here the Tribunal has reviewed its previous order, without having 
a statutory power of review.* 

4. The High Court can and diould interfere against a final older — 

(o) Wliere h vidates any principle of natural justice.* 

(b) Where the Tribunal refuses to exercise a discretion given to it b\ 
law because of misapprdiension that it had none^ 

(r) Where its decision is vitiated by an error of law, apparent on the 
face of the record,’ 

5. The High Court will not, on the other hand, interfere with the 
decision of an Election Tribunal — 

upon a re-appraisal of the evidence on facts,* thot^ the Court can 
interfere wher^ there was no evidence on which the Tiibunal could have 
come to the conclusion it did.* 

XII. Electkni Authority. 

The Gujarat High Court has he'd that the preparation of the electoral 
roll is a stage anterior to the process of dection and would not, therefore, 
come within the scope of the bar inipo^^ed b} Art. 329(b) of the Constitu- 
tion; hence, a petition under Art. 226 will lie to quash an order of the 
Electoral O^cer refusing to include the name of a person in the electoral 
roll.*-** 


XIII. luoome-iax Anihoritiei. 

1. Since assessment of a tax is a quasi-judicial (Mticedure,'** certiorari 
(or prohibition’-*) may Issue in proper cases against orders of (or proceed- 
ings for) as8es»ncat. . 


2. But the Court would not, ordinarily, interfere under Art. 226, 
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where a statutoty femedy by way of appeal* is open, particularly where 
disputed facts are to be investi^ted'** before giving relief. 

3. Bett even where a statutory remedy was available, certiorari would 
issue — 

(») Where &e impugned order is, on its face, or on undispute<l facts, 
withc^ jurisdiction,**- e.ff, where an order umler sub-sec. (2) of s. 25A 
of the Income Tax Act, \9Z2 had been made, without recording an order 
under sub-sec. (1) thereof.’* 

(») Where the law which gives jurisdiction to the Authority is un- 
constitutional** or ultra vires. 

(iii) Where the impugned order violates 'the principles of natural 
justice’*-** e.g., where it is based on pure guess or suspicion; or where 
the materials rriied upon are not disclos^ to the assessee or the latter is not 
allowed to produce his own materials or to rebut those pnxluced^ by the 
Department.*® But the Court would not interefer in the absence of proper 
averments.*** 

(«/) Where the impugned order violates a fundamental right.*® 

(v) Where the impugned order is vitiated by an error apparent on 
the face of the record.** 

(w) Where the assessment is not based on any materia! or evidence 

wliaiever.**b 

3. But the Income-tax officer is not fettered by the technical rules 
of evidence**, *' and may even use materials rollected by private inquip', 
provided tihe assessee is informal of such material and adequate opportunity 
is given tr the assessee of explaining it.’* Mere collection of undisclosed 
materials is, however, immaterial if thev are not used.** 

4. The Court will not interfere on ground of mere irregularity, not 
amounting to want of jurisdiction;** or upon a question the determination 
of which is within the jurisdiction of the Income-tax authorities, eg., whether 
an assessment proteeding is barred by limitation under s. 34(3) of the 
Income-tax Act, 19^.’* 


XIV. ladostrial TribnnaL 

1. Since an industrial tribunal is a quari-judicial tribunal.** certiorari 
would lie to quash its award or other decision— 

(o) Where its decision is without jurisdiction,** e.g., where it assumes 
jurisdiction over a non-industrial dispute.** . « , , 

Under the Industrial IMspules Act, 1947, an Industrial Tribunal lias 
been given power, when a dispute arises, to see whether the termination 
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of service of a workman is justified and to give ai^opriate rdief< In 
exercise of this power, however, the Tribunal cannot sit as a eputt of 
appeal and substitute its own judgment for that of the management. It can 
interfm where the mnagcment is guil^ of (t) want of ^ooA failh; (n) 
victimisation or unfair labour practice; (m) a basic error or violation of a 
principe of natural justice;** or (io) when on the materials, the fMing of 
the management is complete basdess or perverse.** (v) where tiie inquiry 
held by the management violates the princi|des of natural justice or those 
rules of evidence which form part of the {u-inciples of natural justice** 

(b) Where the Tribunal exceeds its jurisdiction by entering into a 
question which is not within tthe terms of reference.** 

<c) ^AF'here its decision is vitiated by an error of law* aiqiarent on 
the proceedings. 

(<f) Where the conclusion reached by the Tribunal is entirely arbitrary* 
ni perverse.* 

2. Prdiibition also lies to restrain proceeding before the tribunal 
where it is about to exercise jurisdiction over a non-industrial dispute and 
it is open to a part^ to have the issue of jurisdiction decided b^ toe High 
Court in a proceedii^ for prohibitimi, going into toe jurisdictional fact.* 
But in view of the technical nature of the question, it cannot be said that 
a High Court has wrongly exercised its discretion in refusing to interfere 
by prohilHtion until toe tribunal itself came to its decision on this jurisdic- 
tional issue * which depends upon toe ai^reciation of evidence. 

3. But the High Court will not interfere — 

(o) \\'h«e toere has been a mere breach of the technical rules of 
evidence and pleadinjp'S, not amounting to a violation of the rules of natural 
justice,* or failure of justice.* 

(b) On a question of fact which the tribunal has jurisdiction to deter- 
mine,* unless it is toown to ^ fu ly unsui^rted by evidence.* 

(.f ) On a question of error of fact, even though it is apparent on the 
face of the record.** 

( d) On a question of error of law, unless it is apparent on toe face of 
the record.*** ... 

(c) On the ground of rejection of some evidence, unless it is material.** 

(/) In the exercise of its jurisdiction under Art. 226, the Court will 

not interfere with the exercise of a discretionary power by the inferior 
tribunal, unless it is arbitrarily cxerdsed, e.g-r^ 
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The gntntkig of adjoununent of a ptoceediag.'^* 


I. CrotiUng or refustd. 

There hae been some wavering of judicial opinion on this point. 

In y eerappa v. Raman,^ there was a short observation that the function 
of granting permits under s. 42 of the Motor Vehicles Act, 1939, was a 
qua«>ju(Ucia] functioa The provisions of the Act which led the Court to 
take this view were not analysed but presumably the Court was 
by the terms of s. 47 which, inter a ia, provided that in grantitw or refusing 
a perniit, the Transport Authority shall be guided by certain conditions 
laid down dierdn and "shall also take into cotiMeration any representations 
made by persixis There was an inconclusive reference to the ques- 

tion in the intermediate case of Rasnan & Raman,^* but in ^e later case of 
Raman & v. State of Madnu,^ the Supreme Court fo! owed the 

Madras decisiixt in C. S. S. Motor Service v State of Madras** and upon 
an analyris of the provisions of the Act came to the view that "the procedure” 
for granting permits under the Ra was "clearly quasi-judicial”.*^ 

In Nagendra v. Commr,** on the other hand, the Court relied on the 
language of the relevant statute, vesting absolute discretion in the Excise 
authentic^, to grant or refuse licences for excise sh<^, to hold that the 
function of the licensing authorities was administrative, but that when it 
went on ajqieal to the superior authority, it became quasi-judicial, as the 
appellate function was, of its nature, of that class. 

In Kishm Chond v. Commr of Folke** the Supreme Court has, by a 
liare majori»»* (3 : 2), held that even where the function of licensing affect*- 
a fundammtal right {e.g., carrying cm the business of an eating house), it i« 
not quasi- judicial where the statute does nut provide for a hearing and vests 
the power to grant or refuse a licence in the subjective satisfaction of the 
authority. 

But, as the minority {minted otii, there were no exceptional circumstances 
in this case which could take it out from the nomud rule that the vesting 
of an absolute power constitutes an unreasonable restriction upcm the funda- 
mental right guaranteed 1^ Art. 19(1). 

In PurtabPore Co v. Cane Commr again, there is an obiter to die effect 
that the function of granting a licoice may iw be^ quasi-judicial, as the 
function of revocation is.** But the statute will be invalid on the ground 
of constituting an unreasonable restriction upon the^ fundamental right 
guaranteed by Art. 19, if it vests uncontrotfed discre^on in the statutory 
authority to grant or refuse a licence.** 


II. Revocatk " or canceUadon 


'Where the function of licensing related to a fundamental right, eg, to 
carry on the business of piAlic transport, it must he held to be qua*!!- 
judicial,**,** even though the statute did not prov* 'e for a hearing of 


U. 

». 

11 

14 . 

11 

16 . 

IT. 

11 

ll 


Covadin Jtam v. Kkgn, (19S1) 5S C.WN. 86T. 

Veermppa v. Raman, (1962) S.C.R. 588^ 

Maman 4k Raman v State jf Maim. A. IS^ S C ^un\ 

C. s. S. Motet S^v. State el M^m, 279 (2M-9). 

fhapnira v. Cemmt,, A. 19M S.C 



S3B aqomit consnTurioN op istoa 


interested objectors. Even dealing in liqaor has been broiu^ under this 
cat^rj’.*’-** 

In Shivji Nathubfud's tase/* the Supreme Court 'assum^ that the 
function of cancdling an order granting a lease under the Mineral Cooces- 
j>ion Rules was a qnasi-judkial act because **some kmd of a fight is ertated 
on the passing of an order granting a lease'*. 

In Mineral Devdopment v. State of Bihar,** the statute did, in fact, 
provide^ for an opportunity to be given to the licensee before revocation 
of his licence. \Vh«i the constitutionality of the statute was challenged, the 
Court observed that the fact that the power was ‘'exerci.sable on the rasis of 
objective tests and in accordance with the principles of natural justice'’ 
ensured the reasonableness of the restriction imposed by the statute. 

On the other hand, — 

The cancellation of an arms licence^^ has l>een held to be an 
administrative act.* 

(b) Simi'arly, the function of cancellit^ a licence granted to practise as 
a de^-w liter at a Registration Office has been considered to be administra' 
ti\e, because it did not relate to a fundamental rig^t.* 

The Gordian knot may be cut by holding that whenever a funilamental 
right of a person is to be affccte<l either by the refusal or revocation of a 
licence — 

la) If the statute is silent about the quasi^judicial obligation, it should 
be implied unless the exclusion of it would be justified b> exceptional 
circumstances, e.g., 

(i) public safety, — such as in the case of an arms licence;* 

(if) public economy, — such as in the case of a licence relating to imports 
and exports;*-® or in the case of a licence relating to the supply of essential 
commodities in times of emer|;ency;* 

(iU) inherently dangerous trade or piofession, such as relating to trade 
hi or manufacture of liquor;* 

(fv) public order, — such as relating to a licence for taking out a 
procession.' 

The enumeration of exceptions cannot, of course, be exhaustive. The 
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Courts will feve to determine in eacli case whether a derdat of a hearing 
could be justified as a 'reasonable restriction’ upon the exercise of the funda- 
mental right in view of the exceiitional circumstances, if any, of the case. 

It is submitted, with respect, that none of such exceptional circumstances 
was present in Kishan Chants case* (p. S27, ante). As has been pointed 
out «irlier, the observations of the I’rivy Council in Nakkuda Alt v. 
Jayaratne'^ that — 

“In truth when he canccU a licence he is not delermininj; a question: he is taking 
executive action to withdraw a privilege”, 

are not applicable to our Constitution inasmuch as that judgment was under 
a special Act of Ceylon W'here there was no fundamental right to carry on 
a business as qnder Art. 19 (1) (q) of our Constitution and no question 
of tlie rectsonableness of the restriction upon that fundamental right could 
^issibly arise in that case. 

(b) If the statute excludes a hearing, it will have to be determined by 
the Court whether, in view of the circumstances of the case, such exclu->ion 
can be upheld a.s a ‘reasonable restriction’ , if not, the obligation to hear will be 
implied if, bv any means, it is possib’e from the contents of the statute, 
and where that is not possible, the statute jtsclf must he struck down as 
unconstit»’tional. 

XVL Payment of Wages Aathority. 

Certiorari would issue to quash the decision of the Authority under this 
Act w'hen he had no jurisdiction to entertain an application under s 15.’*-’* 


XVII. renalty. 

1. The imposition of a i>eciiniarv liabi’itv or a proceeding which may 
kacl to .such imposition, has been regarded as a qvasirjudicial function, by 
its very nature,’* e.g.. prooee<lings under the Sea Customs Act in the matter 
of confiscation and imposition of ‘■tatutorv^ penalty.’* 

2. The principle hi" been cx+ nded to other spheres eg, imposing a 
iHsabilil) on a person’s educational career ’* 


XVI II. Revisional function. 

Sometimes, instead of tising the word ‘appeal’, a statute authorises a 
higher administrative authnrilv to ‘revise’ or ‘review’”-’* the administrative 
order of an interior authority. 

(a) Of course, if the order of the inferior authority is of a ‘gnast- 
judiciaP nature, it i.s e’ear that the decision of the .superior authority must 
also be affected by tlie quasi-judicial obligation. 

(b) The question is as to what shouM happen when the order under 
revision is an admhnsirath-'e order. 

Our Supreme Court’* has included the rnnsional function within the 
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fold of the dictum in Artidg^s tase,*^ even where the impugned order is 
administrative^**-** S. 9(3) of the Baitem Bei^l %c Assam Baodse Act, 
1910, provides— 

“The ApfieMate Authority, the Excise Commisatooer or the District Collector msy 

caQ far the proceedings held by any oflScer or person subordinate to it or him and 

pass 3uek orders thereon as it or he may thitdt fU”, 

It was held that the Act lyd down no obligation to hear and that it 
was left entirdy to the subjective satisfaction of the licensing authority as 
to the fitness of a particular candidate for settlement of an excise shop.** 
The original order of the subordinate authority was, accordingly, adtmnistra- 
tive. But so far as the function of the revisional authority trader s. 9(3) 
was concerned, the CJourt held that though the statute imposed no guast- 
judkvd ohKgaHon and left it entirdy to the discretion of the revisional 
authority, nevertheless, in view of the very nature of the revisional function, 
he was bound to proceed quasi-judicially.** 

XIX. StatntCMry Tr9baiial, in goneraL 

A finding of fact by a statutory tribunal is not reviewable by the High 
Court under Art, 226, except — 

Where the finding is on a preliminary question upon which the jurisdic- 
tion of the Tribunal depends,** and the Legislature has not vested the Tribunal 
with a final jurisdiction to determine that question as well.** 

XX. Taxation. 

I. The majority jud^ent (per Sinha C J.) in Kunnathafs cast*^ is 
authority for the prop^ition that assessment of a tax is, of its nature a 
quasi-judidal function. It has also been held in that case that where a law 
does not provide for a quasi-judicial procedure or empowers the Bxecutivc 
to make arbitrary assessment, such law itself will be void for contravention 
of Art. 19 (1) (/). 

There are other case? w'here the Supreme Court has issued prohibition*-* 
or certiorari in respect of an order of assessment, either assuming tlat the 
function was per se quasi-judicial or without entering into an investigation 
whether the governing statute imposed a quasi-judicial duty. 

II. Though normally the Court may refuse prohibition where an 
adequate alternative remedy is provided by the statute itself,*® the Court 
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will nrt hesitate to afford relief under Art. 226 whwe the action of the 
authority is patently without jurisdiction* or the law whidi gives jurisdiction 
to the authority is unccmstitutional,*,* or ultra vircsi^-^ or where the order 
which ^ves jurisdiction to the tribunal violates a t'undamental right,** e.g,, 
where an order of transfer of a case from one Income-tax Officer to another 
violates Art. 14 of the Constitution, prohibition would issue to restrain pro- 
ceedings before the latter.* 

111. Certiorari has also been issuc*d to quash an order of assessment 
or notice of demand — 

(a) Where the initial order (even though administrative) on the basis 
of which the proceedings were started was ultra vires, so that the procerdings 
became without jurisdiction.** 

(b) Where a proceeding for assessment of tax is ultra vires or 
violates a fundamental right, e.g., under Art. 19 (1; (f) or 19 (1) (g) by 
reason of the tax having been imposed by a Legislature having no com- 
petence; or where the order which starts the proceedings offend.s against a 
fundamental right, such as Art. 14.*' 

(c) Where the proceedings vio'ate the principles of natural justice. 

XXL Transport Anthority. 

I. 'i'lic function of the Regional Authozity in granting permits or 
cancelling than has been held to be a quasi-judicial function.**-** 

II. Certiorari would lie against llic older of the Transport Appellate 
'J'nbunal on tb g' lund — 

(i) That no appeal lay to it under tlic statute from the order of the 
subordinate authority in question.*-® 

(n) That there was an error apparent on the face of the record*-* or a 
breach of the principles of natural justice.* 

(ht) That the Tribunal lias at ted on irrelevant considerations or on 
considerations invalid in law.*® 

(iv) 1'hat the finding of the Tribunal is based on no evidence.* 


111. But where the Tribunal ha» arrival at a decision upon a considera- 
tion of all relevant factors,*,*' certiorari cannot issue simply because — 

(a) all tlie reasons have not been set out in the order of the 
Tribunal ;*-** 

(b) the considerations upon which the Tribunal acted, though relevant, 
W'erc contained in the administrative directions issued upon the Tribunal 
under s. 43A of the Motor Vdiicles Act;*' or 

(c) the High Court would have taken a different view on the evidence 
adduced in the proceedings ;** or 

(d) the Tribunal did not consider some item or items of evidence,* but 
there was some evidence to support the finding.* 
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IV. Certwrari may lie' against the Transport Authoritjr or othtf 
Tribunal under the Motor Vehicles Act, if, in the disdtarge of its quasi- 
judicial duties, e.g., tlie disposal of an application for a permit'* or renewal 
of a pennit,'^ it is actuated by bias,’* or its decision is based so ely upmi a 
direction issued by the State Govermnent under $. 43A, which is ultra vires** 
or it commits an error apparent on the face of the record, e.g., by ignoring 
a consideration specihed in s. 47.'* 

V. Certiorari lies against the i?Ute Got eminent, exercising revisimial 
authoiity under the Motor Vehicles Act, where it has, in revision, made 
an Older which the subordinate authoiity whose order it was revising, had 
no jurisdiction to pass, e.g., increase the number of permits as fixed by ]he 
suboidinate authont), under s. 47 (.3) of the Act.'® 

VI. Certiorari would also lie against tlie State Government when giving 
a heanng under s. OSD, lor approving Scheme;'® e.g., — 

Where it is established that the State Goveinment or the Minister 
in cliargc"-*'* acted in collusion with the State Transixirl Undertaking and 
thus made a mo-a fide exercise of its statutoi} pi>wer‘' or bias against the 
private operators. 

(^ti) Where the Stale Go\ermnent or its delegate refused to take 
rele\anl and necessary eyidcnce from tlie parlies.'* In such a cacc, hearing 
of arguments is not enough. '* 

(mi) Where the State Goycrnmciit lefusc-d to allow a parlj to the hearing 
to lead releyaiU evideiKC,'* or does not allow him a reasonable op(tortunity 
to be heard.** 

(«•) \\ here the scheme prepared amounts to a fiaud on s. (iSC.*' 

VII. On tlie other hand, tlie following functions under the Act have 
been held to be administrative and not amenable to icrttorari:** 

(a) The State Goveinment issuing a direction under s. d.^A.*' 

(b) 'file Slate Government dealing with an application of tlie Slate 
Transport Undertaking under s. 681' (l)-(2).*‘ 

How far certiorari is a discretimiary remedy. 

1. Certiorari being a discrctionaiv lenicdy, a pait. iin> disentitle 
Hmself to this remeily bj his conduct.*' 

2. Conduct which disentitles Uie applicant lo relief ate, tutcr a'ux,— 

(a) Delay vvhicli is unexplaine*!,** or which constitutes acquiescence.** 

[b) Suppression of mateiial facts.' 

.(c) Omission to take the objection as lo jurisdiction nt tlie trial or 
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original proceeding, * unless it is shown that the Petitioner had then no 
know edge of the lads cojistiluting the defect of jurisdiction 

3* It has also been refused in consideration of supervening circum- 
stances.®-^’^ Thus, where the K,T,A. canccllc^i tlie permits of the appdlants 
i«^ pursuance of a scheme for iiationahsatioii, without giving Mue notice’ as 
required by tlie statutoty lulcs, the Supreme Court reluscd to interfere on 
the ground tliat alter the order of the R.T.A., the appellants had withdrawn 
their vehicles from the routes and the vehicle^- of the State Transport Cor- 
poration had taken their lilace; that subseqtjoni to tlie impugned order the 
appellants had brought tlie matter before the Supreme Court in appeal 
from another application un<ler art. 22f> and lo*,! on all the issues then raised, 
in lliesc circumstances, the Supreme Court held that to give another oppor- 
tunity to the appclants to make reI>re^enta^u}n5 before the R.T.A. would 
J3e ‘^only an idle formality”,*’^ 

4, Certiorari to quash a decision vvili not be granted where the 
decision is wholly void and the inferior tribunal could not be ordered to 
resume the proceedings, cy, where the }>rucecdings ha\e become null and 
void by the operation of a statute. 

5, lint, in the absence ol ^uch .qxxial urcuni^tances, tertiorari is 
availahl^^ clmosi as of rij>hi {ex dcdiio juslitiae) where there is a dear excess 
of iurisdtclion ami the appliiaiit is the jierson aggrievcrl by the order 
u>niplaine<! of,^” as dislingui'^bcd from a member of the public,*^ subject 
tfr the overall condition that the Court may refuse to interfere unless 
substantial injustice ha^ etiMied or is likeU to en^uc-^’ -*•' 

6, It being the duty of our Courts to enforce Fundamental rights, no 
([ueslion of discretion arisen where lundamontal rights are affected. 


Whether right to certiorari may be lost by acquiescence. 

( )n this question, a disiinclioii has been made beUveen cases where the 
ilelcvt in jurisdiction is jhateut aiul cases wiicre it has U) he c^tab’ished by 
e\ idencc. 


(A) Where the wani ot juii^dictu^n has to depend upon proof of 
certain facts, and if iho’^e tav.ls aio not rai'^ed and proved before the inferior 
tribunal and the parts taKes a diance of gelling a decision in his favour then 
lie cannot be jjeiujiued to raise a pe.i of vsaiii of junsdiction in a proceeding 
for certiorari. 


In this case, omission u> tlie objectioti to jurisdiction at the 

trial or original pr«) ceding is a ground for refusing relief under Art. 226, 
unless it is shown iliat the peuuoner had then no knowledge of the facts 
constituting the defect of jurisdiciion.®'' The prmcii)le is that the petitioner 
having subniiited to tlie jurisdiction of tlie inferior tribunal with full 
knowledge of facts constituting the want of jurisd: jon, he should be 
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est^)^ from raising iiiat objection later, in an application under Art. 226 

Groun^ vitiating jurisdk'tion which come under this head are — bias,*** 
unconstitutionality of the law iqion which the jurisdiction of a tribunal to 
decide a matter dqiends.** 

(B) But where the lack of jurisdiction is patent on the face of the 
record or the objection goes to the root of the jurisdiction^ the consent or 
acquiescence of the party cannot give jurisdiction to the tribunal* and the 
decision of the tribunal cannot stand. 

Defects of this nature are defects in the constitution of the tribunal.*-* 


How far cmrtiorari may be barred by alternative remedy, 

1. The rule of refusing relief on the ground of alternative remetty 
dues nut apply to cfrtiorari to the same extent as it does in the case of 
mandamus* The fact that the aggrieved party has another adequate remedy 
may be taken into consideration by the superior Court in arriving at the 
conclusion as to whether it should, in the exercise of its discretion, issue 
a writ of certiorari to quash the ilccisions of subordinate courts or tribunals 
and oidinaril> the superir Court wil decline to interfere until the ag- 
grieved party has exhauste*! his statutorj remedies*, if any,* particularly 
where the impugned order is interlocutory,* or facts have to be investigated.* 

2. But this rule requiring the exhaustion of statutory remedies before 
the writ will be granted is a rule of policy, convenience and discretion, rather 
than a rule of law.* 


3. The existence of an altemative remcd> is therefore, no ground for 
refusing certiorari where — 

{a) it appears on the face of the proceedings* or on undisputed 
facts* that the inferior tribunal has acted without jurisiliction or in excess 
of jurisdiction,* oj* contrary to the funilamental princip'es of justice 

the application has been made by a party aggrieved and not merely 
by one of the public who is not personally concerned ; and 

the conduct of the applicant has not been such as to disentitle him to 
rriief ; or 

(b) there was a complete lack of jurisdiction in the inferior tribunal,** 
e.g , where proceedings have been taken under a law w hich Ls idtra mrer,*,** 
(f) fundamental rights are affected.*,'* 

'Hie existence of altemative remedy may thus be a ground for refusing 
certiorari only where the defect of jurisdiction is not patent on the face 
of the record,''* and fundamental rights are not involved.'* 
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VccraMis v. Raman, A. 1962 S.C. l%i Romm v. Raman, A. 1966 SjC. 463 
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cm State of BiW, A. 1961 S.C 1615 (W), 
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But no such question arises where the alternative remedy is not speedy, 
effective and adequate.** 

4. Where rdief under Art. 226 is discretionary, it may be relused 
where the party has already brouj^t the matter before High Court under 
siTother jwoceeding, cp., a reference under s. 8 (5) of the Income-tax 
Inv<^igati<m Commission Act, 1947 ;’*,** or where after obtaining a Rule 
in his application for certiorari^ the applicant, without the knowledge of Ae 
Court, goes to pursue an alternative remetly Csay, an administrative appeal) 
whicli is still pending at the time of the order in the proceeding for certiorari.^* 


How hoe certiorari can be barred by statute. 

1. The reme«lies under Arts. 32 and 226 being constitutional remedies, 
cannot be barred by statute. Thus, the Legislature cannot prevent the Court 
^om detennining, in a proceeding under these Articles, whether the prowsions 
of a statute have been complied with.** 

2. Even when the law confers ‘final’ power upon a quasi-judicial 
tribunal or authority to decide a matter, ‘«o that the decision of the tribunal 
cannot be challenged in a cotJrt of law, certiorari shall lie to quash the decision 
if (i) it is withotit jurisdiction; or ffi) if there is an error apparent on the 
face of the record, or (Hi) there is any irregu'aritv in the procedure adopted 
which goes C'jnlrary to the principles of natural justice.®* 

, 3. This does not mean, how'ever, that the I,egislature cannot confer 
upon the Executive or other authoritv the final power to determine certain 
facts. When the I.,egislature. in its wisdom, confers such final power upon 
an authority, the Courts cannot, in a prf»ceeding for certiorari, question the 
wisdom of the T.egislature or reoi>en such a conclusive finding of fact.** 


Who may apply for certiorari. 

1. In Chiranjit Lai's care.** it was generally stated that except in Ae 

case of a proceeding for habeo', none hut the person whose rights 

liave been affected can appl\ under Art. 32. 

2. There is no doubt that a ‘person aggrieved’ by the impugned order 
shall be entit’ed to applv. The order neeil not be expressly adverse to Ae 
Petitioner in order to make him a ‘ptrson aggrievcfl' ** 'Thus, where out 
of several applicants, the ponnit (being the onU one l»> be granted) is issued 
to one of them, all the othcis are { cc'-ons .Tiggrieved hv the order granting the 
l>ermil.** The fact that such person does not object at a particu’ar stage is 
not sufficient to reject his petition for certiorari, the principle being w'heAer 
he has an interest distinct from (he general inconvenience which may be 
.suffered by the law being wrongly a«lnunistercd ** 

Rut certuirari will m>t l»e granted in fa\om of — 

{ I ) A |)erson at wiiose instance oi in w lu)se favotn the impugned order 

been made.** 

(it) A perstm who luwcr apfdietl for a iMTmit cannot he regarded as 
a person who was ’'aggiievwr b) an order granting it to another per.son.** 


16t Sutnammia v. Jtepemu Divisional Ofiten, A 1966 Mad 454 (4S7). 

17, Natiaitd Latl CV». v. Dave, A, WOO Pat 2W (JWl. 

18. Roy R Co. V. I.T.O. A. 19S9 Od 131 (140). 

»: iMi V. State of Barney, A. Vm S.C. 521 (5«T 
20l Fairry R Co. v. Comnuretii BMPloyee^ 

Jl. lot V. Vwmjt \ro‘ am 

88L Cf. S^ttkim V. fl*S2> S.C.R, «9S (m-7)i AbM Moat 

83. A.jl96l 
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3 Some IJigh Court decisions*-^ saggeated that a pemra J*'** 

not a 'ijarty to the proaedin^ before the inferior tribumi not eOaffM 
lo apph for certiorari in qua««h an onfer whicli was without junsaictiofl* 

But the better view apj^ears to have been taken in othei decisions^*-* 
that if the matter to be re\iewetl is one which affects the public generally, 
an individual citizen may ordinarily invoke the remedy of certiarari z» 
ma}^ stich private citizen who >.iifFers peculiar injury by reason of a jttdgment 
or order in excess of jurisdiction. Tn short, any member of the public, 
who has not <lisentit>il himself bv his conduct, mav draw the attention of 
a superior Court to an order pa.s^ed bv a subordinate tribunal being manifestly 
illegal or utra vires , for it is the <luty of the .superior Court to quash .such 
order. 

On the same principle, rm elector mav api> v for ct^tiorari to quash an 
order of an Kloction Tribumi on the trround that il is without jurisdiction 
even though the unsncres^ful candidate makes no complaint.^,* 

4. But a distinction is made between a case where an application is 
made by a stranger and a case where the application is made by the party 
aggrieved : 

(a) If the Court is movH bv a member of the public having no personal 
or particular interest with remrd to the subjei't -matter, ihe granting of 
the WTit would he enlirelv within tlie discretion of the Court .‘*-® 

X fb'1 WTiere, however, the Court is moved l>v the party aggrieved bv the 
order of the inferior tribunal, the writ will he issued rr dehtto imtitiar, unless 
the party has desentitled himself to the relief bv reason of his conduct.® 

Whetiker an association can apply. 

1 The genera* rule 5s that an association has no right to app*v for 
CerHorari where the impugned^ order affects it*. mcinf»ers personalh®a and 
does fWt affect the pur|io«es of the association’^ itvelf 

2, But since in an industrial dispute under the Industrial Disputes 
Act, 1947, the workmen are reprc<entefl through their union,® the union is 
entitled to move against an aw^ard of the (rilmnal® 

Parties to a proceeding for certiorari. 

1. The following are r^Yrs^arv p.'^rties tr> a orocee^ling for certiorari: 

(a) The inferior tribunal or aitrhorifi against whose order relief is 
sought.’^ 

Anv other aufhoritv in ^vhose pos^-escjon the record remains;'*’ 

fcl Anv person who is interested in maintaining the regularity of the 
Proceedings oiU of w^hicli the petiti<m arisen r>r w*ould l>e affected by the 
decision of Co’Wt.’® 

(d) Where the order of an authority is suhjert to confimatlon bv 
another bodv. the latter is not a necessaiw' party, for. on confimation, it is 
the order of the initial authority vvhv*h becomes effective.’® 

1 Kumar v i^tAtmdar, A. IflRS Cst. 305>. 

% R T A V. Kashi Rrasnd, A. 19% All m 

3. Asst Caterfof v. Smnaima' CWN. m (469). 

A Pamedar v ^araffaravan A. 1.9^ Astana AW f7fi9). 

5r /tofardat v. CoUrrfof a! Madw, A. Mad ^ 

6. (ktsamma Sum Works v Sfatf. A Pst. 4ft 

At Bmuddre Hotel Omtertf Asms, V* Dt A. tSIRI My*. 14i 

r Bmoekhorf Rus Swdieote v. ShsfwUfiu. A. IffAT Odl 444. 
ft v /mhintrial IHrifritwI. A ftW, 

IP. A Ptens Workm v Art Unftm. A tm Cel m 
tft r/dit HmtOn V. Bd. of Feueme A IftW SC 
It Hoti Vkbm V. Snd Ahmed, ($965) I SjCR. 1«N, 
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But the position would be otherwise where the final order has been 
pAs$td on review or appeal b> a superior authority. No relief can be given 
to the Petitioner in sucli a case if the superior authority has not been 
impleaded or is outside the jurisdiction of the High Court 

2. Apart from the above, theie may be ‘proper parties' that is to 
say, persons whose presence is not required to make the order effective, 
but in whose absence, there cannot be a complete and final rkxision of the 
question invo’vcd in the pioceeding. The question of making such a 
^rson a party to a writ proceeding depends ujion the judicial discretion 
of the High Court in the urcumstances of each case. Either one of the 
parties to the proceeding may appl> foi the inij>leading of such a parts or 
such a party may sito motu aiirnach the court for being impleaded therein.*® 

Practice and Procedure* 

When a superior Court issues .i Kule on an application for certiorari 
it is incumbent on the infeiior Court or tribuna\ to whom the Rule is 
a<ldressed, to proiluce the entire records before the Court along with the 
return.’® 


Scope of Proceeding* 

1. Since the function of the superior Court, in a proceeding for 
certiorari is t^ui>er\is<»ry and not ap|>el!ate, the superior Court will not 
review the intra virc:^ findings of the inferior tribunal, even if they are 
erroneous,*** 

Tf follows that in a proceeding for certiorari, it would not nomially be 
open to <1 pa« v lo < hallengc the hndings of fact made by the inferior 
tribunal,*® or to ask for a reappraisal of die cv'idencc.®® 

2 On the other liaml,— 

A stiporioi Court in Indi.i can issue a writ in the nature of 
certiorari in ah ajJ|>ropriate cases and in an ai>propriate manner, Irty fr^ 
the technicalities cd tivv, » long a'^ the fiinjlamental principles 

wdiich govern the exercise of this jurisdiction are a<lhered to ** 


Scope of order. 

I. The general rule is tint— . 

(a) In isMiing the writ rjf icrtnrari, the Court does not a*5 a Court 
of appeal over the judicial or <iuasi -judicial aulhorily. The Court is on\y 
concerned with the (picsiuui whether the Iribunal has or has not aciro 
without jurisdiction or contravened the principles of natural jw;5ti€e m 
the exercise of its jurisdiction Tf it has clone either, the jurisdiction atid 
power of the Court ’\suing certiorari is sinii^H to qua^ the order. 

(h) However wide the iurisdiction. the High Court cannob 
Art. 226, convert itself into a Court of api>eal and examine for itselt me 
correctness of the decidons imimgneil and <lecide what 
t(» be take .1 nr the nr.ler tn made «' Iti srantm? a «nt fT^; 

superior Court tleiuolidies the order wliich it omsiders to be 
tion or palpably erroneous but d(M?s not substitute its o>»n views for those 

of the inferior tribunal,”,’* 

g &gsig’vr-5 %*/<^ A;g.f a; 
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(c) It woti'd be left to the Tribunal whether to hear the matter again 
or TOt.*® It cannot be said that the inferior Tribunal ceases to have juris- 
diction to proceed further according to law because the High Court has 
giv«» no such direction.** 

2, To the above rule, an exception has been engrafted by the majority 
of the Supreme Court in Mahboob v. ST A ,** in respect of eases where 
the discretion of the inferior tribunal is citcitmscribed by statutory provi- 
sions In such a case, besides quashing the impugned order, the Court may 
issue a direction in the nature of tnmdatnuf, requiring the tribunal to comply 
with the requirements of the law, but the Court should not give farther 
directions or make observations as to how the inferior tribunal was to act.** 


Whether the impugned order may be quashed partially. 

1 Tire Supreme Court has held that the doctrine of severability 
w'hrch is applicable to a statute where its constitutionality is challenged may 
l>e exten<lerl to quasi-judivial orders.**-** 

2. Tt has therefore, to be determtne»i in each rase whether the order 
is ‘severable’. 

I (al Where onlv one or some of the persons affected by an order 
comes or come to the Cour t and it is possible to keep in tact the order except 
so far as the Petitioner or Petitioners are concerned, the Court mav not set 
aside the order in foto, hut quash it onlv «o far as the Petitioner or Petitioners 
have been prejudiced.** 

fh') Where an administrative tribunal has a discretionarv power to 

renew a permit but the power is ctreumscrihed hv the sfatntoiv condition 

that the renewal must not be for less than a minimum specified perto«l. v^hich 
is not complied with by the impugned order the Court mav quash on’y that 
part of the order which specifies the jicrioil of renewal and <Hrect the 
tribunal to amend the order so as to comp'v with the statutory requirement ** 

(c) WHiere the Petitioner combines a praver for mandamus along with 
certiorari, the Court mav grant mandamus in respect of a portion of the 
impugned order if it is sev'crab’e. thougli certiorari «o qtiash the order is 
refused.* 

II If, howev'cr, it is not possible to sever the order, the Court must 

qpash the order as a whole Titus, the scheme of the Industrial Disputes 

Act bring that a dispute should he finaMv settled bv the Industrial Tribunal 

and its award should be binding dn not only the actual parties before the 
Tribunal bat also on all workers in the establishment, present and future, the 
C6tiit must quash the uftra vires order as a whole .•’nd not merely as regards 
the Prtitioner or Petitioners applying for certiorari * 


Coats ta • proceeding for Prdiibition or Cerliorori. 

1. In the absence of Ru’es. framed by the High Courts in this behalf, 
the EngH&h principles are bring followed. 


20 . 
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2. Usually costs are avrarded to Uie successful applicant * and against 
the unsuccessful appUcaut.^*^ 

3i But the Court may not award costs against the unsuccessful 
applicant in special circumstances, e.ff., uncertainty of law.*-* In some 
cases costs have not been awarded even to the successful applicant,^* e.g., 
because the law was uncertain and tlie authority was not to blame.** 

4. As to tlie party liable for tlie costs, — in the absence of any mis- 
wnduct on tlie part of the Tribunal, costs are awarded against the party who 
initiated the proceeding’* and not against the Tribunal. But where such 
a.legation is made and the* Tribunal unsuccessfully contests, costs may be 
awarded against the Tribunal also.** 

5. Costs may be awarded against tlie party responsible for the proceed- 
ing in whicli the offending order was made, even though the Couit is unable 
t<t issue a writ against it because it resides outside the court’s jurisdiction.** 

Interference with a finding of foci. 

1. Since tlie jurisdiction m lertiorari is not api>e.ite, it follows that 
a finding of fact, reached by ait uilenor court or tribunal, as a result of 
the apprei lation of evidaice, or an mference of fact from the materials 
befuie It,'' cannot lie reopened in a proceeding for tfr//t»i«n,“*on tlie ground 
that the < vilcnce relied uiKin is insutheient"’ or that the ai>preciation of the 
evident e by the tribunal is wrong, “* or that some evidence was not duly 
considered oi specifac.illy lefcired to in its decision."’ 

2. But certiorari may issue against a finding of fact of an inferior 
couit or tnbuiud i* it is shown tliat — 

(a ) In rccoiding the hnding, the Court has refused to admit admis- 
sib.e evidence ;*'* or 

{\}) Erroneously admiltetl inadmiSMble evidence 

t,c) The finding is liased on no evidence, which would be regarded as 
a siiecies of an enor oi law;'® 

^dj Tlie finding is such dial no icasonable man would luive arnved 
at it on Uic materials before it.*'*-’® 


AppeuL 

1. Appea' hes to llic Supreme Court .(g.nnst an older in a proceeding 
for cerliorart under Aits. 132-— IdO as may be applicable.*' 

2, Proceedings by way of certiorari aie not ‘‘of course". Hence, the 
Supieme Court would not interfere with a dismissal of a petition for 
certiorari by the High Couit unless the Supreme Court is satisfied that 
there has been a failure of justice.*’ 


3. 
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3, Thus, the Suprwue Cburt has set aside an order gnntiag c^fHortm 

prt ihe ground, o/w?, that— 

Tlie High Court's decision (hat there had bent a failure of natural 
justice in the proceeding before a quasi-judicial tribunal is emMeous.**^ 

4. On the other liand, the Court has set aside the order of a 
Court refusing certiorari — 

^Vhere the High Court dismissed in limine an application under 
Art 236 for quashmg an order of a Tribunal which was found by the 
Supreme Court to be without jurisdiction.’*-** 


QUO WARRANTO 


Quo Wanrantoy nature of. 

Quo kyorrmio is the remedy or prweciling whereby Uie Slate inquires 
mio the li^lity of the claim which a party a.<n.erts to an olfice or fraJlchi^e, 
to ou.'sl him from its enjoyment if the claim be not well fouiwletl.’-''* 

I. Conditions for the issue of Quo Warranto in relation to puUiic 
oSice. 

A writ of Quo Warranto will issue in respect of an oflicc on') if the 
iotlowing conditions are satisfied: 

I. The office must be It will not lie in respect of office 

of a private charitable institution or of a private asbociatioii. 'J'hus, the 
Managing Committee of a private schoo', even diough a small section of the 
public, viz., the students and thqir guardians arc intererted in tlie school, is 
not an office of a public nature for the puiposc of Quo If'arranlo.^^ 'ITic 
test of a public office is whether the duties of the office are pulilic in nature.’* 

II. The office must be subsiaaitive'-’'* in character, t e., an office 
independent in title.’* 

III. It must have been cieated by statute or by tlie Constitution 
itself.*^ Thus, 

(a J The writ will not lie against the Managing Committee, not created 
by any statute, or by Rules having statutor) force, of a private educational 
institution.” 

(6) On the other hand, the writ would issue in re.spect of the offices 

of — 

(t) Officers appointed under the Calcutta Municijial Act;’* 

(it) Members of a local or muntci}>al body, created by statute;”-** 

(m) Members of any statutory body, such as the Devaswom Board;** 


1S4H. Motional fionk v. Sri Ham. A. 19S7 S.C 276 

1-14. UnivenUy of Mytare v, Cevinda, A. 1966 S.C. 41 (494). 

15. Nitymmi A. 1961 105 (i09). 

16. Eoamdianiifan v. M^iaiao^, A. UMl Mto. i450 (454} 457). 

17. Arnmentm v. Mmendta, A I9S2 Cal. 114. 

tA Aakttt^ V. Bir«»dn, (1945) 4» CW.M. 658. 

19. Hmm y.l^e of W. B., A. 1968 CaL $07. 

20. ATutHMih V Abiai, A 1863 A». 193; Ba^h v. Stott of V. !*.> A. 1S6S AH. 


A ^ &C. 314. 

22.^Ga«Ms % Bol o M rinm A 19W TAX 48. 
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(*#») Officers of a University created by statute;** 

(v) Speaker of a iiouse of the l^slature;** 

(vi) Advocate* Genera);*'’ or Government Pleader;’ or i'ublic Prose- 
cutor;*^ 

{vU) Member of a Legislature;* 

(w») Judge of a iligh Court;* District Judge,'* 

(tar) Vke-Oiancel or of a University ;• 

(ar) Minister;* 

(ari) Statutory Triburial;* 

IV. The respondent must liave asserted his claim to the office. 

Tlic appheation is premature until the respondent has assumed the 
<^ce* or asserted Ins claim to it. 

On tlie other hand, — 

** Whether the respondent has usurped the office is a (juestion of substance 
and Quo Warranto may issue even though the respondent has not assumed 
the name of the office.* 

V. 'I'he respondent is not legally qiiahheti"’ ’* to hold the office or to 
remain in the office,’® or some staiutoiy proMsions liave been viu’ated in 
making the apfiointment,*'’ which cannot be tme*l as an ‘irregularity’.*'^ 

Wfactt Quo Warranto may be refused. 

1. Quo Wai'i'aulo is a discretionary remedy which the Court may 
grant or refuse accotJing to the facts and circumstances of each ease.** 
Thus, the Court may refuse it — 

(o) Where it would l^e vexatious,’*-’* 

{b) Where it would be futile in its results,** eg., where the respoident 
has ceased to hold the office, the appointment to which has been questioned 
m tiie proceeiluig.** 

But where the resiiondenl has bee’ll appointeil to another officiating 
post and is likely' to revert to the office in question, the petition cannot be 
Uuown out ns not iuaintain.able.'* 


23. Kttfendtakuntat \. Slate oi M P. A. 1957 MP. tiO (S2;. (The Calcutta <ted- 
won m S B. Kay v P. N. Bauenet, U967) Tl C.WJs'. 50 t«) ^t the Pnn- 
cipai of the llniversiiy Law College, apjninted under the University AcL 1951, 
did not ho’d a public ofiicc, it u, .submitted, appears to have been arrived at 
upon a misreading ot Fcriis on Extraordinary Legal Remedies, p. 165]. 

24. Ntsamany v. I’artkeH, A. 1952 T.C. 66. 

25 Katkart v. Skevde, A lv62 Nag. 330. 

1. Ramochandran v. .■Hagiri:* ami, A. 1961 Mad. 450 (,460), Mohambaram v. 
Jayavetu, A. 1970 Mad. 63 (67). 

2. in re cimkkafid, A. IJKiS Mad. %t De^ponde v. State cf Hyderabad, A, IMS 


Hyd. 396. 

Chandra Prakoik v. Chaturbkuj, (1969) S.C ICA. 2331/68, 18-12^1) Q.'B. 
V. Gantaram, (1894) 16 All. 136. |But the acts of a dr facto Judge cannot 
be roltaterally challenged; Poramemara v. State Proseeatm, A. 1951 T.C. 46; 
Sri HoMnnan, Fou^ttee v. Hem Rantan, (1966) App 124 of 19® (Cal.)]. 
AVesM'ur v. Sttde, A. 19® A & N. 128. 

Ckatutvcdi V, CHatierjee, A. 1999 Raj. 260; KasktHotk v R. K. Nekm, (19®) 
.All, (Statesman, 4-12>®, p. ). 

C(. Har Skaran v. Chandm Bkm, A. 1962 AH 301 {307). 

Statesman v. H. Jt. Deb, A. 19® S.C. 14® IJSOO). 

Pttndiik T. Mahaif*o, A. 1959 Bom. 2. 

In re BammiH (1944) ® C.W.N. 7®. 

(/niversily of Mysore v, Covinda, A. 19® S.t- 491 l4jW) 
lOn. Hrnmmm Fomiriee v. ilfipai Rmtm. (1967) IS F,L.R. 122 

11. Ckbndrm PtfslOsh v C’liolwrWw;, (1^) IC.A. 2331/®. d 18-12-®J. 

12. CL Pmtkh V. hMdakt. (1®1) 2 S.CR. ^ iSU). 

13. Snkkdeo v. Maksikaissii m di A IMl 475 (479) 

14. Mbbkk^ v._S«cy.. AWiaiJ2;^Aarjwre A. 1962 Nag. 330 

18^ MmMkrnm tK stm of ptHHm AimAc.m iUS). 
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8 . 
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(<r) Where there has been an kreguktrity in the elcrtitm ^ a® 
which has not affected the result of the election and there is no had faitn } 
(d) Whta-e the result of granting' a Quo IVamtuto in the tOAttV of 
election to a corjtorate uhice would be to disturb the peace and quiet of 
^e Corporation,*' unless the ill^lities brought to the notice of the Court 
are grave and manifest, as distinguished from the breach of technica] rules,** 

II. But considerations such as the foliotsing, are no grounds (or 
refusing 0 m<» IKommfo, once the Court is satisfied that the respondent is 
a usurper to the public office in questicui ; 

(o) That re.spondent luis discharged tlie functions of the office for 
any length of lime.**-*® Delay is, thus, no ground for bringing an app'ica- 
tion for quo warranto, if the respondent is still in office. Ine reason is 
that— 

“If the appouitment of an officer is illegal, every day he acts in that office 
a fresh cause ol action an^es, there can, theiefore, be no question of delay in piesenting 
a petioon for Quo lieffTmto in which his very right li> act in sudi a responsible post 
has been questioned” 

But in the case of a Magistrate liaving been appointed to ait Industrial 
Tribuiia>, tlie Supreme Court seems to ha\c shown icluctance to interfere 
on the ground that the person had exerci'ced the functions of the office for 
some yeais, even though the Court came to hold that tlie expression 'judicial 
office’ m .s. 7(2) fd) of the Industrial Dusputes Act retened to members 
of the ‘civil judiciary’.** 

(b) Acquiescence is no groiuid for refusing Quo Warranto m ca-'C of 
appointment to a public office of a tiisijuahlicd peison, tliough it may be a 
relevant consideration in the case ot election*® 

(c) That the respondent has resigned or has been tniiisfcrreil froin 
the office subsequent to issue ot the Rule.*'',** ITie case of expirj of the 
term of office mav be diflerenl.*“ 

Quo Warranto^ how far barred by alternative remedy. 

1. It lias been stated above dial a statutory lemedy,'** eg, an election 
petUion*’ dispaces tlie will of Quo IVafrantn, except wlieie the objection 
taken falls outside the statutory remedy,** eq, a question as to the cons- 
titution of the Alunicipalily itself ,* or as to the invaliduy of the electoral 
roll on the basis of which the election was he'd.* 

2- Smee the insertion of Art 124(2Aj ami 217(3), a jirocecding for 
Quo Warranto will no longer lie against a Judge of the Supreme Court 
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17. 
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Bkalladwya. (1969) S9 C.W.N. 590 {€10). 
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21 . 

tt 


23, 

24 . 
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CfT a Higb Court on the ground that he has crushed the retiring age specified 
by the Constitution,^ 

3,^ Where tbei^ is a domestic jurisdiciir>n, the CV>un may refxise to 
entertain a proceeding for Quo IVarranio until the domestic lemedy is 
exhausted,** 

Wlio nmy apply for Quo Warranto. 

Where the application tlialengrs the of an ap[)ointmenl to a 

public office, it is maintainable at the instance of any person, whether any 
fundamental or other legal right of <uch i)er‘son has been infringed or not/-* 
provided he is not a iiuin of stra\v set up by -someone else.® In other 
words, if the Court is of the view that in the intetest <;f the public the legal 
position with rest>ecl to the alleged usiupation of a public office should be 
jm;iiriall> doclareil, it ran issue a vsiit of quo warranto at the instance of any 
'member of the public who arts bona fi<ir ;ind is not a mere pawn in the game 
having been set up by others The reason is that in a proceeding for 
Quo Warranto, the api>Hcant does not seek to enforce cin\ right of hi« as 
such, nor does he compain of non performance of an} duly towards him. 
What is in question is the right of the non^applicant to hold the public office.^ 

Hence, a private relator/* «?iich as an ordinary citizen/* can apply 
for Quo Warranto to challenge an api>t>intinent to a public office e\^en 
thou^ the applicant himself is not a candi<late for that office nor has any 
other personal interest in such aptM-nntniom Tims, not onlv a member but 
also a rate-'pa>er can challenge ihe right of a person to '•it as a member in 
a municipal bod 3 ^'® 

Form of order. 

In a ptocee<ling for Quef Warranto un ter Art. 226 u{ our Constitution, 
the High Court may make the bdkming ortlers* 

d') The usual onler v\oiild 1># eii opUt (jf ouster of the resp^mdent, — 
the person hobling the office in fpitstion 

(ii) It may issue an injuiut’on rc'‘iraiiiing the rcsf>ondent iiom dis- 
charging any of the functions, right- or dutic'^ of tlie (office in question** 

fin) In piojH'r cases, it ma\ e\cr declare the office to be vacant,*® or 
allow the person entitled to <KCUp^ the oHicc/* 

(w) But no order of refund ot st ars" <»r the like will be made unless 
the Petitioner a statulors right to reciwet ami the Res|)undent is under 


3. L P. Mitter v. <-'Aie/ fustier. A, 1966 S,C. 961 
4-6, BimanckandTn v. Cotrrner, W. B, (1962) 56 C,WN 651 (65/J)j Surmdfa v. 
CopJ, A. 19S2 Otissa 358, 

7, Karkmr v, Shrvdr, A, 1952 Nag, 330 
^ 8. VewWaravff v, Sivarema, A, 1961 A.P 251 (2^^), 

^ 9. Brshpanir v. Hyderbad State, A 1953 Hyd. 36 (3S) 

10, Raimdiakumaf v State at M. P , A. 1957 MP. 60 (62), . 

11. Smv^amakriehnoH v. Anmugha, A, 1957 Mad. 17, overruling Chakkarai. in re. 


A. 1963 Mm, 9S» 

12. Needmepy v. Vatrikere, A. 1052 TC. €6. 
n, MmhitUiX. Abdul, A. 19SS AIL 193. ^ ^ ^ 

14. Shhmamabftsknan v. AnnmgH A. 1957 Mad 17. , . 

18. VUkmmdk v. A. l«r R»J. TO*. Nttymimd v. KkM, A. 1961 Punj. 105, 
PfiiManqw V. Swwwnc A.. 1961 260 a 

18. Kmkm v. Sktvit. A. 1952 Naif. 330; Gutitt v. S. /. Cnfm.. A. 

1961 1 V8 . 106 (1019). . ^ 

17. IMMnitjr tf iVysoft v. A. 

lA thmmm v. 2^ HyAw*. J|fy> , uasA 
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ft fttatutoiy duty to refund,” nor can it be used to quash acts already done 
by a usurper.*** 

II. CondfitioiM for the issue of* Quo Warranto in relation to 

QIVCuOllls 

It }»s already become clear that Quo IVarcmto lies to test ihe validity 
of election (or nomination) to a ‘public' office, eff, in a municipal 

body.**- •• 

1. In exercising this extraordinary power relating to sttch elections, 
the Court is usual'y guided bj the following considerations : 

(a) Tlje Court must be reluctant to interfere with elections except 

on the clearest and strongest grounds An election is a luxur>’ which a 

democracy cannot be expected to indulge in too frequently, an<l the Court 
idiould be loath to interfere with the decision of the people except where — 

({) die election was held without any authority of law,** as distinguished' 
from non-statutory instructions •• 

tliere was any corrupt practice which had materially affected the 
result, pf the election, or 

(ni) there was such an irregularity as had resulted in the people not 
having been able to express their views properly,** or 

(w) the eiection was held on the basis of an electoral roll prepared in 
contravention of statutory provisions.** Where the electoral roll is illegal,' 
and not merely defective^ or irregular,* Quo Wairanto shall issue* 

ih) There arc other special considerations influencing the Court in the 
exercise of its discretion wliere an e’ection is liable to be set a.side. 

Thus, the Court may refuse to interfere— 

(o) Where there has been an irregularitv in the election to an office 
which has not affected the result of the election .and there is no bad faith • 


(b) Where the result of granting a Ovo U'arranlo in the matter of 
• election to a corporate office would be to distuib the peace and quiet of the 
Corporation,** unless the illega'itics brought to the notice of the Court are 
grave and manifest,* as distinguished from the breath of technical ru'es.*-* 
(e) Where the non-applicant is not disgitalified to hold the office and 
may be elected at a fresh election, the Court m.ay not issue quo vxtrranto 
on the mere ground that the e’eefion was defective* 

(d) Where the motive of the relator (ie, applicant^ is suspicious* 

(e) Where the petitioner is guilty of ladies.** 


21, S. B Boy v. J». AT. Bcmrkt. (1867) 72 C W N. 50 (€9) 
2U. BmmMv P. C. Oiosk, A 1970 Cal 118 (119). 

22. NitpmoHd V. KMil. A 1961 Punj 106 
23 Hofi* V Stale. A. 1967 MR 257 (25Q) 

24, Ci. KasUnath v. State ef Siadfar A. 1954 Bom 41 


25, Bk»7vM V The Ste/e, OJR (1960 Bnm 104 (116). 

1. Mahadeo v BifOa, A. 1^ li*v 166» Brakamdeo v Jvor/intk, (1969) Pftt, 
1139; JPmi PtakaOi v AtMi Bam. A. 1961 Punj. ^ (P.B.); Sadarthm v 
Dt. Vidketor. A. 1964 AP. 481. 

2. Cldef Cammr. v BatBiev Shyam, A, 1957 &C. 304 (3M), A B. Kamarlmv. 

Bmm htumipMy. A Cel S48i Kwtiht v, Oi*/ A. 1966 

> If ledtoeka^ (^ 6S C.WJ9. m (6m. 

4, A|l hMri i iW#n» v. Skef., A. 196» Amub 12. 

A 1965 31 (mffmdkuBUtA 4 mrBtJP ntB 
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(/) Where the applicant has acquiesced or concurred in the very act 
which he comes to complain of.*^ Thus, — 

(0 Where tlie Petitioner seeking to object to the validity of the 
election of the respondent was himself a camhclate at the election and came 
to the Court only after he was defeated, he cannot be allowed to challenge 
the vajidity of the election. 

(fV) But where the Pctilioner stoixl as a candidate for the election 
but came to Court before the election was held, the writ cannot be refused 
on the ground of acquiescence.^* 

2. But considerations, such as the following, are no ground for 
refusing Quo IVarronto, once the Court is satisfied that the respondent is 
a usurper to the public office in question: 

(a) That the res[K)ndcnt has discharged the functions of the office for 
awy length of time.“ 

(b) 'Phat the effect of the granting of the writ would l>e to dissolve 
the corporation.^'* 

(r) That the application is a fricnrlly proceedings'^ or that a stranger 
to the corporation was pioviding the means foi carrying on the proceed- 
ings,’® unless the moti\cs of the applicant are suspicious. 

Who are necessary parties. 

In the case usuipalion of a puldic (office, the person who claim 
the exercise of the public office ib die only proi>er defendant,'® If others 
are joined, the misjoinder may not be fatal to the app ic'ation, but no order 
can be pasjsed on the application, unless tfic person who is sought to be 
ousted is nia<le an (opposite Party b\ order of the Court It is not enough 
that such person is acquainted wdth the fact*- of tlic case or has put in an 
affidavit in the proceeding other than as a party.*® 

If, however, the object of the application is to obtain a declaration that 
the approval given bv a thin! party is invalid, the application is not maintain- 
able without making such j>.>rty, a paitv to the a])i>bcation.*'^ 

Jurisdiction, whether can be burred by statute. 

As in the case of the other writs under Art. 226. tlie jurisdiction to 
issue Quo 'ioarranio cannot be barred hv statute.®' 

At the same time, the Sui»reme Court has 2’ he’d that where the Legis- 
lature bars inquiry into the validity of an order of a statutorv" tribunal on 
the ground of a detect in its vonsiiuition oi a])p*^int merit, though it cannot 
shut out an inquirv' for the puqxises of a writ of quo loarranto if there 
is a ‘e'ear usurpation*, in an ‘unclear* cu-nC the intent of the Legi--laturc is 
entitles! to ‘great weight’, and g:ive its veidict against ouster of jurisdiction 
because — 

“The Legislature has created the condaw*ns of apjxiintment and with its last voice 
has shut out inquiry 


11. V. Dht, MagfAhatf, A 195*1 Pat 7 

12. Raltnd^nkunmr v. Stair of Af. P. A 1957 M P. tiO {63) 

33 Koshinath v. State of Bofnboy, A. 1954 Bom 41 

14. Bkahutal v. The Stair, I.L.R. (1964) Bom. 104 ( 116^ 

15, B. AT. Sm V. Bhaitathaiva. (1959) 63 C.WN. 590 (610). 

15. Mokithamdra v. Seev,, Loe^d Mf Govt,, A. 1953 Assam 12 

17. Smmifa v. Copal, A. 1962 Orissa 359 (S74), 

18. Ferris, Eshrsordtnajry Remedies* p. 148. 

W. AfeAj Chomdra v. Seev., Loral A. 1953 Assam 12. 

3®. Ammandra V. ^arendra, (1952) 56 CW.N, 449. 

21. Statasrnm v. H, B, Btb, A 1968 S.C 1495 {1499)^ ^ r. .u n ^ 

22. It is fluMtted, with reep^. that the logic is not very dear If the Court 
dama my the hast regard Dor ;aiU of the l^^ature la tomng 

«o fiur at itiio Wmromto is concem^^ that would be the same thing as allowing 
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Practice and Prooednre. 

1. Rul« of the Orissa, Mysote, Rajasthan, Patna and Assam 
Courts require that tlie application should be made to a Division Bench. 

On the other hand, tlie Rtiles of the Trav. Cochin, Madras, Nagpur, 
Allahabad, Andhra, Bombay ITigli Court*, prescribe that such application 
shall be heard by a Single Judge unless the Single Judge otlrerwise directs. 

Under the Rules of the Calcutta High Court, such application is to 
be licard by a Single Judge. 

» 

2. Where, in a procec<!ing for mandamus, it appears that the 
Respondents are holding public jxxsts to which they were appointed contrary 
to the law go\emiug such appointment, the Court cannot refuse to make 
appropriate orders simply because Quo JVarranto has not been specially 
prayed for.®*a 


227. (1) Every High Court shall have superintendence over all 
/ • . courts and tribunals throughout the territories 

relation to which it exercises jurisdiction. 

►he High Gjurt ^ (2) Without prejudice to the generality of 

the foregoing provision, the High Court may — 


(a) call for returns from such courts; 

fb) make and issue general rules and prescribe forms for regulat- 

ing the practice and proceedings of such courts; and 

fc) prescribe forms in which books, entries and accounts shall be 

kept by the officers of any such courts. 


(3) The High Court may also settle tables of fees to be aUowed 
to the sheriff and all derks and officers of such courts and to attorneys, 
advocates and pleaders practiung therein: 


Provided that any rules made, forms prescribed or tables settled 
under clause (2) or clause (3) shall not be inconsistent with the provision 
of any law for the time being in force, and shall require the predous 
iqiproval of the Governor. 

(4) Nothing in this article shall be deemed to mnfn* on a High 
Court powers of superintendence over any court or tribunal constituted 
by or under suiy law relating to the Armed Forces. 

Sc<^ of and conditions for interference under Art. 227. 

I. The power of general superintendence conferred by Art. 227 
tm*olves a duty on the part of the High Court _ to keep aU courts and 
tribunals within its territorial jurisdictitm “within the bounds of their 
authority, to sec that thes do what their duty requires and tliat they do it in a 
legal manner”.**-** It is now settled that this power is at least as wide 
as that under s. 107 of the Cdvernraent of India Act, 1915.** 

Quo Warranto to be barred by statute. In this caite I A 1968 S.C. 1495 (1500) j » 
eventually the Court held that “the cate was not p jot inte^orepe by a ymi 
in tiew of the provisions of s. 9 of the Act (ie., the s^ton toning inquiwi . 
If such relaxation on the part of the Court is not penmsdble m the case of the 
other writs, how can it be pemivdbia in the case of IFor 

contrary reasoning, see Hamman fomtiriet v. H- Iwh. (nw) 15 F.L.R. 


U 


(a para. 

2Sg. ime of Myma v. dmimekiara, A 1955 S.a 632 (BiT-B). 

V. JMtMkar, A. 1970 8.C 61 (65). .a t .am 

r. Amamatk. (1964) SCSL 666> Satymarofm v. JffaWhnM A. I960 
6i(L'IS7. 
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This> means that the High Court uin interfere in cases of — 

(a) Erroneous assumption or excess of jurisdiction; 

{b) Refusal to exercise jurisdiction;^/-^ 

(c) Error of law apjiarent on the face of the record/-^ as distin- 
guished from a mere mistake of ^aw;^ or error of law relating to 
jurisdiction.** 

((t) Violation of the principles of natural justice.®, ^ 

(e) Fraud on the part of the prosecutoi.** 

(/) Arbitrary or capricious exercise of aulhorit}/ or discretion/ 

(flr) Arriving at a finding which is periei'^c or based on no material/ 
II. ^But-- 

1. The High Court’s power of re\idon under Art. 227 of the Cons- 
titution would be restricted to inlen'ereucc in c.'ises of (jraife dereliction of 
dfiity[ or flagrant violation of law/ and would be exercised most sparing y/ 
in cases where grow injmtue would be done unless ihe High Court 
interferes/ It cannot be used as an appellate^, oi leusioiial i)Ower/^-^^ 

2. This power does not vest the High Court with any unlimited 
prerogative to coned all siHXies of hanlship**^ or wrong rlccisions 

Thus, where an appellate authoiitv, having an»ple re\idonal aulliority, 
quiishcd "1 decision of an inieiior aullioritv wliub was witliout jurisdiction, 
the order of the apiieUate authority would not be set aside under Art. 227, 
nierel) on tlie ground that the apiKul vva^N iTKonipetcnt 

The i>owcT woud not i*c exercised to correct an error of fact 
or of law^®, not iMiig an Vnor i)\ law ap].Mitnt cn th» taic of tlie 

lecoid'/,** or an ‘iruguiaiuv ox lU^alUv i>icutduic, nnlcc'S such 

ctroi aliccts the jiniMluiion ot the inlaaLih^ f>r uivoIvx*n a breach 

of the pimuplcs of natural oi to Tcapi)raise the evidence on 

which the conclusion of the tiibunal is bi'-ed',’" 

h Xor will tlie High Couit, m cxckinc of thi'*" power, substitute 
11*5 own ju<lsinent for that of the lu^cuor couit oi tiibunal, wliedic.r on a 
cjuestion of lacth or of lavv^’ or inteiicro with the intra w exercise 

of a discrclionarv power/- unless tl is \n))uriM v oi (iipiRHui^* * oi unless 

there was cvkIcucc at a!! on vvIikIi the inhuiMl could have come to the 
conc-lusion he did 


Refusal by an inferior tribunal to follow the law declared by tbe 
High Court. 

Though tliere is no 'specific piovi'-ion in tlie Constitution, ion expending 
Waman v. Sukr^^hna, llDtilM SC fC \ 61] 

JaUtluddm y fataUuidm. <l%2j ‘-C CA tK^ul] lor.and Gram Panchayat 
V. Pammt, A m St. 1^2 

Nxhatan v Mahetidta A PXxl St. 180 > ^ . 

Dahya Lai \ State of Mahura^hira, A 1^1 xc n^O - JK 
Pfovincial Xxansport Sen tee v State IftdUbtftal A 1X>3 S.C. 114 j State 

ot Gujarat v. VakhartiiHg^ti, A WiSSC. HM (J4S9' 

War^am v.^Amatnalh. (1954) S.C ' 3-'ll f.W5] 

Sat^arayaMv Mtdhkaijuna, A 

Cf. D. N. Banrtjtt v. Mukktijte, n^^oS) SC R (3<M) 

Manmatka v. Bmp, (1932) ^91 

Sanioik V. M(h>1 A, 1958 SC. 312 _ ^ 

Bhutnath v Slatf <*/ M' W, (19(59i 3 S<. C ^ „ nwi ) (1965) 

Raikttmal V. Indian Motion Ptrtttre I won (19fi3) • M R I'h) iSC ) (IvHft) 

11 S.C.W.R. 233. ^ . A , i<» 

NiJkmtk V Stale el 
Netgtmdra v. ImmT., A. ^ 

Vriuatuhpit V. Kt^tAukaT. A, S.C ^ 

D. CL Works V. Ste<« of Smaashtia, A. 19S7 S.Ci. 2«. 
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to Art. 141, making the decision of the High Court binding on all subordi- 
nate courts and tribunals in the State, this is implicit in the power of 
supervision vested in tlie High Court by Art. 227/^ 

The High Court can, therefore, interfere under Art. 227 where an 
inferior court or tribunal refuses to follow its decisions in proceedings 
before it.^^ 

Art 226 and 227. 

1. The jurisdiction under the tuo Articles are separate and 

independent. , 

2. The power of judici*il sujierintendeuLe conferred by Art. 227 is 
not Jinnled by tJie technical rules which goveni tlie exercise of the power 
to issue writ of certiorari under Art. 220.^^ Thii«;, 

(o) Tlie powei under Art. 220 can be exercised only on the application 
of a party and for the vimhcation of a legal nglit. But power under 
Art. 227 may be exercised by tlie Court also sito motu}'* 

{b) In a certiorari pnxeeding t^undei Art. 226), tlie High Court can 
only quash the decision of the inferior tribunal, but, under Art. 227, it can 
a so iNSue furtlier directions in the niattci,^'^ c.g., to tike into consirleration 
a piece of evidence wliich the tribunal has failed to consider 

(c) In the same proceeding, iheieluic, the Court can quash an order 
under Art. 227 and also issue fuithci directions whicli nia> not be available 
in a pnKceding under Art 226 eg. to make furtlier inquiries after taking 
evidence,"*^ or to disi>ose of the matter according to law.'-* 

(f) In \^aryam v Amarnafh,^^ the Supreme Couit upheld an ordci under Art. 227 
by which the Judiaai Commissioner had not only quashed the ordeis of the Ehstnet 
Judge and the Rent Controller but also allowed the applicatirwi for cjeitment brought 
by the respundent, giving the appellant three months’ time to vacate the premi'^^s, 

{it) In Han \ Syed Ahmed , the Supreme Court granted lerttorari 

quashing the decision of the Election* Tribunal which had rejected an ckotioa petitKUt 
and, further, ‘in exercise of the powers conferred by Ail, 227", set aside the election 
ot the hrst respondent and also directed tlie Election Commission to hold a hesh 
election. 

3. On the other hand, — 

The jiower oi supeiiutcnderice under Art. 227 is not gi eater than that 
under An. 226, and under neitlier Article can the Higli Coint review the 
discretion of the inferiur inbunal except wlit-re it is capricious, perverse or 
ultra vires 

4. The scoix* of the Articles being different, both Arts, 226 and 
227 ma> be mvokc'^i in the simc applicauon® ,* and the dismissal of an 
application under Art. 226 cannot oj^erate as an ab’^olute bar to an applica- 
tion under u\rX 227.*® 

The power under Art 227 it ditcrettonary. 

1. The power under Art. 227 is exercised by the Court in iU di^crc 

17 East India Commercial Co. v. Collector of Custom, A. 1962 S.C. 1893 

18. Man Vtshm v. Ahmad^ (1956) 1 S.C.R. 1104. 

19 Aidal Stngh v. Kman Singh, A. 1957 All. 414 (432). 

20. Workmen v. NelUkkai Estate, A. 196J Rer. 92. 

21. State of Gufatat v. Vt^hatsinghji, A. 1968 S.C. 1481 (2489), 

22. Bhatia Motor Service v S. T. A„ ^1968) 1 SC.W.R. 318 (330); Kalyan 
Ferns' Co*op Bank v Dulhmdnbi. (1963) 2 S.C.R. 349? NtvutH v, Buiatao, 
(]<m) I S^.WR. 779 t7W}. 

23 v. Amatnath, (1952-54) 2 CC. 490: (19S4) S.CR. 566, 

24 Unand Gram Pamhayat v. Ramgiti, A. SC 2^ (22$). 

25. Venl^tmafayum v. Eamaswami, A. 1966 Andbre 40, 

1. a Bmmjea v. Mmerjee, (19S2-S4) 2 CC. 4»: (1953) S,CJt a«k 
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lion and cannot be claimed as of right, by any pan>,^ fJenre, though there 
is no period of limitation^ prescribed for sudi ai>plitrition, u ina) be refused, 
infer aHa, on the ground of unrcasonal)le delay wliich is not explained bj 
special circumstances,* and, parlicu\irl), vtheie by reason of the delay the 
position of the opposite party has changed.* 

2. A petition under Art. 227 oii llic ground of alrcfjce of jurisdiction 
of an inferior tribunal may also be refused if no objection as to jurisdiction 
was raised before the tribunal itself.*^ 

3. The High Court may also refunc ti) inlerun xvlnn* Die allegations 
arc vague and iwlefinite.** 

How far existence of alternative relief would be ground for refusal 
to grant relief, 

1. Since the power under Art. 227 i'* an cxli<u»nlinai \ | (iV\Lr, r is to be 
used most sparingls/-" e.g.. whcie the aiipuani ba-' ,t Mal\ m^tnuU'd a suit 
for piccisclv the same rebel in iC'tpco oi »i t u i ’g-m • • i< i o- ij j li, /i*/n 
under s. 115 of the Code.*“a 

2. Relief inulei Ail. 127 b be»m it'iu'. ** , a c • * » 

remedy lay — 

(fj Under O. 21, r, C. 1* Code 

(?i) r»v liicans of an election 

(m) l»y moving the Ap))cilale 'ln>Lin*l uiidti Dk Po'icc 

Aci.*^ 

\^iV) l\y statuloiy apjcal Uj the Hi!.^b Ccen; ig i list u c a ! ot co.»ii)Ln- 
>ation under the Iv,'n‘d Acquisition .\a, ** 

( Uy suit, e.g., to tMifoite the n\ .. 

2 But unlc.ss the alteinalnc lUJol; iit‘d au'l as 

the terned) by\va\ of rqipln ati(»n uiiDai \it 217 laiii be \e»v few 

leinedics so J-peed) aiul tin* i> i re e\M«nvv, i an a! eiiuaue 

reine^ly cannot picdade the High CoMt ir<*ui <AeKiMiig is power** und.r 
Alt 227 to inteiferc wiili an (udi» m •' .nr \ u>\ ’ . n < i 

A swi wofu [Hiwer of >tatu<ni\ n !'.<*• in t l•<l' t ni'” ‘ud an 

.idtf(|iiate alternative lemedv loi this pnip<*s< ’ 

3. Again, in the exercise of it'- pov t» of -•MjKinav.ndeixe tie lugh 

C^)urt bound to inlerfen*, in c i-e^ o* 


4, 

5 

6 . 

7 


Ndkanth v. Siati of Bthat \ 1 <>2 M. i/b7s* 

'Hie vievv of the Judiual CnninieaoTti at IbrarM’a' Prtidi'sh Jii ^ Rom 
Ckaraft, A. 1951 HI* 1(>, hum \ uiv^t, s>, / \ pc,o HP that 

the period of 9() dajs piesviilird bv ir( J m t.aion \' t Ur appl.caiions for 
revision sliould appl> to application- luiUti Vit 227 iM- iibmuTiU, without 
any foundation It is to lie ni'ied tlui uvmuii \r» l.il (»l Die St'hcdule to 
the Limitation Aa, piovides i >r lur'.aiu i vM o.i\^ loi iin appheauon 
for r€fv"i'^(»n under the C. P Oxlc oi C'r. P. i. ede, it niakts rv> piovisioii for an 
application under Art, 227, . , . . , 

Janam v. /. R. hUll. f 195ft i a) R i.Wo. 

G, M. r. Sockiy v. Sfuk o[ Bombas, \ VK>UWv\ 2o2. 
iiiHh, A, 1957 MW 5B, ^ 

V. Amarnath (1951* 1? l*^>- ^ « C .C. I )<> 

^artbada v. A. 1P52 Cal. 52S. Miufo.aju v S^iJxOffrunana A. wo 

An<mra 1^ 

fireiHdvefti v, Sutyantali, A. 1953 AIK 55 


imor^ram v. Guman- 



^w«ii Btaik v Dudcnutia. (iiw) m . |C A. 35a/67, 

Ahi^i^v A. K. Bi»eas, A. 1954 Cal 355 mi)i Re. .\twamati M«4<d,ar, A. 

1993 Mm). 962. 
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(o) Absence or excess of jurisdiction;” 

(b) infringement of a fundamental right;” 

(c) Where the law which gives jurisdiction to the tribunal is ultra vires 
or unconditional” 

4. Once the I’etitioncr has invoked the revisional jurisdiction of the 
High Court under s. US of the C. P. Code and failed, the High Court will 
refuse to entertain a petition under An. 227 against the order of the inferior 
tribunal,^* 

Whether the High Court can go into questions of fact. 

1. Sitting under Art. 227, the High Court has the jurisdiction to go 
into questions of fact,” or to look into the evidence if justice so requires.” 

2. But it would decline to do that, in the absence of dear and cogent 
reasons, where the question depend*' upon appreciation of evidence, but was 
not raised before an appel'atc iril)un4d from which the matter is brought 
before the High Court under Art, 227.^^ 

3. It would not also interfere with a finding of fact, within tlie jurisdic- 
tion of die inferior tribtuial, except where it ib }x;rversc or not based on any 
material whatever.-- 

Continued existence of the court or tribunal not a necessary con- 
dition. 

The iK)wer of supei inlendcncc of the High Court under Art. 227 is 
not taken away as soon as the infciior court or tribunal ceases to exist. 
If the oilier conditions arc sati'^hed, . lliat Ib.c order has rcjiulted in grave 
miscarriage ut justice in \i(tlatkm of the law, the High Court may interfere 
to set aside the order even though tlie court or tril>uiial is no longer func- 
tioning,-** providul tiiat the record.s of the tribunal aic before the High 
Court. Of course, positive directions cannot be given by the High Court 
where the Tribunal has cejised to exist. 


Cemditions for the exercise of the power under Art. 227. 

1. Tlie follovving comlitions mu.sl be present in order that the power 
under Art. 227 may be exercised-- 

(a) That the impugned order or deciskm is wiilioin jurisdiction” or 
agaimsi the principles of natural justice or involves non exercise of juris- 
dictioii,^* or a grave dereliction <#f duly or flagrant vio’atiun of the law*^ 
as distinguished fnjm a merely fjrronetms decision in fact or law'-* or 


15. 

16. 

17. 

18. 
19. 


Maidhan v. Mtdhi, A. 1953 Assam 220. 

Ibrahim v. Chuda^ama, A, 1966 Bom. 644 {547). 

CffT/ Sttll y iitate of Bihar, A. 1961 S.C 1615 (1520, 1622). 

Shankar v. Krishnajt, A. 1970 S.C. 1 (5). 

Co-operative Bank v. Datichand, (1966) S.C. (CA. 358/67, 

at 29<8w]. 

20. Official Receiv-fr v. Dtvendtu, <1965) S.C. IC.A. 218/64J. 

P. M. ■C*o*ratOTty V. S.C. IC A. 1785 (N)/67, dl. 29.7.68). 

JNtbara» v. Mahendra, A. 1963 S.C. 1895. 

v. St^e A. 1965 All. U3 (F.B.)f Afumdfial Cimmrs. v. P. X. 
54 C.WJ^, 784; Narcym v. Labwr ApfiXtata riXmud, 

KjOkemi v, Bhti^ppa, A 1959 Mvh. lOa 

Tiw ^ "■ 

Warym v. Amarnath, (1964) S.C.R. 665. 

\ S.C. 137 U43 ) : (i960) 1 S.CJR, «0. 
Vndtwld v.St^eof MakamhtTo, A, 1964 S,C ISIS). 

V, Moat Smth, A. 1968 S.C 3Z1. 

D. N. Banerm v. P. R. Mukherfet, A. 196« SC. S8 ($9); (IMS) SCR. 308. 


21 

22 . 

23. 


24. 

25. 

1. 

2 . 

3. 

/I 

S. 



Art m] 


SHORtER CONSTlTtmor^ OE INDIA 


551 


irregularity in procedure,* or an error of law apparent on the face of the 
record,*®,^ or that the finding is ‘perverse*, being founded on no material 
whatever.* 

(b) That the exercise of the jurisfliclhm under Art. 227 does not amount 
lo exercising the power of appeal'^ or on question of fact or of law, 

not affecting jurisdiction * 

2. The power under Art 227 will unt be exercised in cases like the 
following: 

(i) To allow a simple objection as lo local juri'-rlirtirm in respect of 
a suit, which is Hab’e to be c<JiTected by the Comt of ai>peal under s. 21 
of the C. P. Code * 

( 12 ) Where the only question iii\oK(sl is one of interpreta^i<m of a deed.^® 

(in) On questions of adinissiem or rcjecrion of a particular piece of 
cadence, even tliough the question may t>e of ewrv day tecuirencc.^ 

(iv) To correct an erroiiro^ts exerci-^e of juiis(lictu»n, as a Court of 
revision.^* 

To set anidc an infra zaires finding (/i excej't where it is 

foumled on no material whatsoever.^ 

(zu) To correct an error of law, not being an error ajvpa^'ent on the 
face of the record. 

To interfere with tlic infra t*xcrcUe of a discretionary 

jxjwei/'* unless it is \iolalive of the principles of natural justice* 

1. In Civil Proceedings. 

1. The power under Ait 227 is wider than that under s 115 of the 
C P. Code and ma\ be usc<l even where^’^ 115 w.is not appic^Ue but not 
s( as lo Correct a mere erroneous chciskin, the eiinr not being api^arent on 
the face of the record. 

Tims, the High Cuuit ha^ inttrfeie^l wMli fuJ'Cuii r^rders, under 
Art. 227: 

fi) VMiere a IVistrict Jtvlgc, a 'ting un»ier s. 31 of the Provincial 
insohenev Act, has \\:ongi^ refused piotcciiuu order 1*5 a result >f ^Yluch 
the insolvent would be imprisiaied widiout any iuiisch'iion.*® 

(ii) Where a Suhordinale Judge has dgnaU\ taikd in his duty by 
arbitrarily di^mi.ssing a suit for default ahhough no default had in fa''t taken 
place and theie was wo neglect on the juU of the Petitioner, no other 
effet‘tive alteinalivi* remi’dv beitig open to the TVtuioncr^'’ 

(Hi) ^\ here a fudge of die Sniall Cau^s C«)Uir h<^nid an appeal under 
the Kent Conliol Act, not l)eing cnq^)\\ued in that heha’f^'^ 

2. But the High Court ha^ 110 fxiu et tuvier this Article, to remand 
a case for retrial f>n 0*^11 e\i<Ience vlutc tlicre has la on a fair trial of the 


Hajhamal w Ittdion Motion Pufuic 1 1 LJ 318 (S.C.^; 

Sumiduj V Comt \ s ' Bhutnnf' v If'. B. 

f1P69) SC.('. 673 \itfrti v fhufjroo r I 77*4. 

f^ov. Trtm^pott Srntres v Sta^e Indusftud Court, A. 1963 SC. 111. 
Niiktfnn w Mah4>ndra \ 19<i3 S.C 1893 
9. Hat .Sortfii'v. Mukundlal A 1951 All. 514 
10. N, C. C. MUts V. JL A, Tribunai A, 1957 Bom. Ill (125). 

It. Baitmt V, Arfundas, A. 1952 V.P 4. 

12. Watyatn v. Amenvoth, (1964) SC.R. 565, 

IS. State of Orma v. A 19^ S.C. 404. 

14. Vmanahoh v. Kadalaskar. A. 1970 S.C 61 (^^1. 

15, BafkatHid v, Indfnn Metton IHctuirs (1963) 7 F.LR, 400: (1963) 

1& AMhJtfi V. Domtnwn^ of India, 

17. Sotiygtmaytm v. Uattkarjm, A. 1^9 S.C. ^ (/42). 

It Km Koop V. 1^ 417 (464). 

1ft Kmm V, Asiaul, A 19S7 Ol. 64ft 
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dispute at the earlier hearinj^ and a icinand wouhi not be warranted tinder 
the C. P. 

II. In Criminal Proceedings. 

J. i^ince the poA\er under Art. 227 includes judicial superintendence, 
it would lolow that the High Coiiil can exercise itvS revisional powers in 
i pioceetlingf under this Ailiclo, c , to set aside a conviction which is not 
suppi)Tted In ain CNidence at al or which is wiihoul jurisdiction.*^ 

2 Put the {<me»*s of die High Court under Art. 227 are not circuni- 
sciihed In Ihe comlitions laid down in s. 4,^9 of the Cr. P. Code.*® 

Tiius, ihc High Coint has^cxerLised its )X)\ver under Art. 227 — 

t?) To 6Ufv a tjuninal pioceeiling pending decision of civil suit relating 
t(i the Name Mibicci luattor -- 

( It ) To quadi an oitlor foi tl\e taking of photographic copies of account 
b(>>ks reLO\cre<l in pursuatirt. of a search warrant, which was not warranted 
by s 5^IA of ihe t \ P. C'ole and was clear'v without jurisdiction.** 

To '-ot iside the order of a persona destgfiata, which is without 
juri^idirtion o\en tliouqli it might not have been oi>en to re\ision under 
ss. 435^ of the Cod'^ ** 

3 On die other hand, il h l^een heUP”* that in matters w^hich can be 
brciuehl before die High C^uni under s. 342 ot the Cr. P. C, no petition 
under An 22f\ or 227 should lie enicrtaine<l during the pendency of a trial 
befc>re the Cniniiul Cotnl 

III. In Proceedings before Tribunals. 

1 fn exi'ui^e of it^ piwer under Art. 227 tlie High Court cannot 
interfere with a tindingf»f fact iccorded b\ a Trilnmald e.g. 

\\ hcdicr the iclition betw'een tlie ^)a^tie^ one of employer and 
empkiyeo.^ 

2. The C<»ur» n In'orfrie with a finding of fact or of law' of a 
Tribunal onlv if 't .itte*!- it^'uirivlution,* or i< is not '•upportcil by any 
eviilencc.'’ 

3. Though, uTuhr Art 227, the High Court will not interfere w'ith 

di^crebrnar^ onHs made h^ infeiun tiihunals eg. W'hcther an award made 
by an Jndm trial TTibuiud sin Mild be gi\tn retrospective effect/ it would 
interfere when* llio diM'ution li.i^ bteii exeuised arbitrarily or capriciously 
eg vheie an trdmn.d h.a*-' arbitrarilv refused to stay the adminis- 

tratis- pnxeedifigs p-uding dj p<>v,i| the appeal* 

4 In exei' i-t id powers uirW this ArticK the High Court can interfere 
v.tfh jntciio. Mton order-*/ and n go into disputed questions of fact.*R 

5 I nder th*'- arliJn Ihe High Coint lan <Iirec! an inferior tribunal 
to »arT\ out the leti^ion of a supetim statiitor\ tribun<il.® 


20 Si'hcr4u v Trfa Bni, SC fCA. 1212/67, d. 14-12-67J. 

20a. Bnhho v of Bihar, A 1057 SC 612 (614). (1957)' S.C.R 996 
21. Da^ V. SMe of Assam, A. 1961 SC. 9iK. 

22 Dharnteshar v. SMe, A 1%2 As'^m 76 
Cerver^heu v Ckocko, A. 1957 TC. 256 
24 Cnntnnmenf Bd, Pyate ImI A, 1966 SC 108 (IJO). 

25. itfa Bam v State of Bthar, a968) S.C. (CrA. 144/68, d. 10-10-691. 

1. D, C. Y^orks V State of SoHrashtra, A, 1957 S.C. 264 {2SS}. 

2. IVamdra v. Commr , A 1968 S.C, 398. 

3. S^afe of Ofhsa v. Mmlidhat, A 1963 S.C 404 (4W5)* 

4. Kalamandir y Mian Motion Fktmes, (1969) 7 PX.Il 400 (S.C.)* 

5. ^Tg TrampoU Co. v R. T. A.. A. m M.R 14? (Jid). 

* ’5''o&‘T’S»’og2r&'®) ,*■ ». *«. 
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But— 

When the High Court has dismissed a revision petition against an order 
of an inferior tribunal, the order of the tribunal merges in the order of 
the High Court, so that thereafter no application under Art, 227 would lie 
against the ori^nal order of the inferior tribunal.'' 

^AH courts*. 

1, These wonls refer to courts subonlinate to the High Court and 
do not inchide a Single Judge of the High Court.* 

Art. 227 was not intended to authorise the High Court to revise its 
own decision,® or that of its officer exercising the j>owers of the High Court.® 

2. It is not necessary for the exercise of thi.s jurisdiction that the 
inferior Court or Tribunal should be subject to the appellate jurisdiction 
of^the High Court'® or that the order complained of should be appcalab'e.*’ 

” " 3. The following have been held to be 'courts’ subject to the jurisdiction 
under Art, 227 — 

(i) Regi.strar under s. 48 of the Biliar & Orissa Co operative Societies 
Act, 1935.'® 

(ii) Election Commissioner under the Bihar District Board Election 
Petition Rules.'* 

(tiil Chief Judge of the Court of Small Causes acting as 
designata under the City of Boniljay Munici|>al Act.'* 

Civ) Labour Court under the Bihar Shops and Estabichnients Act, 
1953,'* 

TrilHiiiaP. 

1. Since the word 'tribunal' is used both in Artv. 136 and 226, it 
should have the same meaning untlcr both Artie'es. referring to a qua'i- 
judicial tribunal.'* Hence, tribun.aK vested with purely ailministrati\e or 
executive functirms wouM not come uiuler .\rt. 227 I h'C p. 3,35, 

2. The following authorities have Ireen heM to be "tribur.ds” within 
the meaning of Art. 227 — 

(i'j I»'thour tribunals.'® 

(it) The Commissioner of a Division or the Provincial Transport 
Authority,'® acting as an Apj^ellate Authority under the Motor Vehicle- \c*.*® 

(in) An Appellate Tribunal under the W. B. Prcniiscs Rent Contro' 
Act, including the Chief Judge of the S. C. Court:®' or under ihe Bombay 
Tenancy and Agricultural Lards ('Vhlarbha Region^ Act. 1^58.®® 
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21 . 


22 . 


Shankar v. Krisknaii, A. 1970 SC. 1 
In re Raniarieami A. 1957 Mad 5fl2. 

Santash v Regt'f-ar, (19S7) <?3 CW.N. Stp- A 1959 C.a' 917. 

Municipal C'ammrs. v. P. R. Mukhcru'e. ('1950 1 .50C.\V\ 78-1, i79'"> Vnion 
ai Workmen v. R. S S. Co., A 1951 Assam 96. 

Isrmt V. State, A. 1951 As-sam 106; S. C Co-op. Sank v. JufaJ. A 1965 Pat. 
227 

Jufial Kir^re v. Sitamarfi C. C. Bank A 1967 S.C. 1194 (ISfl-i'i. 

AMtd Ratak v. KuUiP. A. 1944 Pat. 147 
Laksatna v Venkatrao, A. 195,5 Bom. Kri 
Cdl^ta Chemical Co. v. Barm^, A IW9 Pal .171 
Auociated Cement Companin v. Skatma, A. 1966 S.C. 1596. 

also the list under Art. 136, ante. 

Ui^an kf Workmen v. S S. Co., A. 1951 »ssam 96, 

Ratkimath v S/tfle Ttanmrt Authority. A. 1951 Orissa 81. 

S. M. Service v. Asattfol Bur Astociation, (1950) .5.5 C.W.V. 81 

P, C, GulUt V Basil (1951) 55 CWJV. MI («/7); Vvrfec v R. ff. Singh, 


1962 Cal, 290, 

JCafamAff Deri Sami hem v, Maharashtra Revenue Tr^nat, (19691 S.C 
ICA. a82M d 1WA«. 
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OV) A PSancliayati Adalat set up under the U. P. Panchavati Raj Act 
a Magistrate, acting under s. 52 of the Act ; the Panchayat under the 
Pancha>at Act;*^ a Grain Kutchery under Uic Bihar Panchayat Raj Act, 

(v) A District Magistrate acting under s, 22 of the Bombay District 
Municipal Act/ or under s. 160 of the Municipalities Act.* 

(vi) A Collector, acting under s. 11 (1)®-* or s. 18* of the I^and 
Acquisition Act. 

The Tribunal constituted under the Nagpur Improvement Trust 

Act/ 

(rw) Authorities under »a Rent Control Act/ 


23. Abdul Aik v. State, A. 1950 All. 611, Sukhdto v. Brij Bhusan, A. 1961 All. 667. 

24. Harnam v. Gurnam, A 1952 Pepsu 130. 

25. Baldeo Singh v. State of Bihar, A. 1957 SC. 612: (1957) SLC.R. 995. 

1. RatiUd V. l^hunilaU A. 1951 Sau. 15. 

2. Municipal Board v. Dt, judge, (1952) 7 D.LR. 177 (All). 

3. Radha Prasarma v. Prov. of Orissa, A 1952 Onssa 98; Bimela v. State of West 
Bengtd, A. 1951 Cal. 258. 

4 The contrary view taken by the Divi^^ion Bench in State v. KaBcharan, A. 
1965 Cal 638, it is Hubmilied. deserves reconsideiatjon. It is founded on the 
o^rvation of the Supreme Court in Harhh Cfumdra v. Deputy Land AeguisL 
tion OfficeTt A, 1961 S.C 1500 (1S03), to the effect lhat the award oi the 
Collector is an offer which the Collector makes to the party affected, as an 
agent of the Government and not as a judicial officer. This ob'?er\'ation, how- 
ever. was xnade with reference to a different context, namely, the applicability 
of the limitadon for making a reference against the award, under the Ihroviso to 
s. 18 (2) of the Land Acquisition Act. The question to be ansiiered, in order 
to determine whether the Collector acts as a Hribunar wlulc determining the 
compensation under s 11 is a different one, namely, whether he is required to 
proceed objectively, to arrive at a decision affecting a civil rijd't of the indivi- 
dual. The answer on this question is in the affirmative even according to the 
judgment in Hatish Ckai^e^s rase, in other parts whidi have not been 
repri^uced by the Division Bench. The Supreme Court, thus observ^ed- - 
“In a sense it is a decision of the Collector reached by him after holding 
an enqui^ as prescribed by the Act . 

“If m award is treated as an administrative decision taken by the 
Collector in the matter of the valuation of tlie property .sought to be acquired 
it is clear that the said decision ultimately affects the rights of the owner of 
the property and in that sense, like all decisions which affects persons, it is 
es^tially fair and just that the said decision iihould be communicated to the 
said jauty. The knowledge of the party affected by such a decision . .is an 
essential element which must be satisfied before Uie decision can be brought 
into force" 


5, 

T.^ 


In various other cases of the High Courts, it has been held that the 
procure adopted by the Collector, in making his award must conform to the 
prinnpte of natural justice, so that if he act,s, not on his independent judg- 
ment, but at the dictation some other officer, his award would be void 

A* All 61 (64); Ram Naram v. State 
of M, P., A 1963 M P. 3SI 1. True, in Harish ChandttCs case, it has bw said 
that the Collector, in nwkirg the award, doe^^ not act as a Mudidal officer*, 
as by the Supreme Court in A, C Companies v. 

A. 1965 S.C. 1596, the word ^^unal* is wider than the word 'court* 
and ttot some of ffie trapwings of a court are wfiWent to constitute a 'tribunar, 
w the purpose of Art. 136. There is no reason to come to a dLffmnt view 

Companies v, Shmma^ A. S. IS95 
(1609)] If, therefore, m amviiig at his derision tinder s. 11, the Collector 
proc^ oontiBventfoQ of the rules of ^natural josHce dr otherwise than as a 
??^'7*** ^ jNirisdktkm, it Ta sidMtted that 


questi^ ^ S7.vr.'v«, wa, am woKti 

^ ^ m; Ogtm 

i>aket(n. A- 19S9 Cri. 22l mi). 

V, COmw. A. mi Nm. 90. 

Warym V. Ammtutk, (19S4> $Sj*. SOS, 
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(i^r) A Deputy Coinmissioner, acting under s. 6 of the U. P. Land 
Utilization Act, 1948.* 

(#•) ITie Custodian, acting under s. 45 of the Administrative of Evacuee 
Property Act, 1950.* 

{xi) Hie Naya Paiicliajct Adalat under the C. P. & Berar Panchayet 
Act, 1947.^'^ 

{xii) A l-Hstricl Jutlgc acting as an Election Tribunal under the Orissa 
Municipal Act.” 

{xiii) The Tribunal constituted under the Abducted Persons Recovery 
Act.” 

(xtt/) The Bombay Revenue Triburud under s. 76 of the Bombay 
Tettnncy and Agricultural Lands Act, 1948.” 

(xtf) An arbitrator exerci.sing statutory potters.**-” 

{xvi) A Oertiticate (Officer under the Bengal f'”blic Demands Recovery 
Act.’'^ 

(xz’ii) Tribunal .set up under s. 249 of the Merclrmt Shipping Act, 
1023.*''-** 

{xzHti) r.iburtal under the Madras Isslafes Alrolition Act.* 

{xix) Election I'ribunal.* 

f^xx) The Cotnnnssioncr, acting under s 44 1 1) of the Urissa Hindu 
Keiigious Endow rnents Act, 1952.* 

[xxi) Pa>ment oi Wages Act. — Authority under."* 

{xxu) A Coinnussroner ajipointed under the Public Servants Inquiries 
Act, 1950.* 

3. On the otlicr haiul, if has been held that the following autliorities 
are not Tribunals’ ttitliin the scope of Art. 227 — 

(r) The lhsv’ip!iij.trv Proceedings Tribunal in Madras, holding enquiry 
on charges against CoternnKiil sertant' and recommending disciplinary 
action." 

{ii) The Kctemie Divisional Ull'iccr, acting under s. 13 of Madras 
Act JI of 1894,’ 

{Hi) The Regi-Mrar of the High Court, acting as a Taxing Officer.* 

(fwj The Adtisoiy Board under the Preveutite Detention Act, 1950.* 


& Skitab V. Su>aj, A. 19&2 All 750. 

9, Ketter Singh v. Cu^tedtan, A. 19t>2 Pepsu 82. 

10. Skrikrisbna v. Daftu, (19S2) 7 DLR. Nag 180. 


/adumani v. Jadummi, A. 1962 Oriasa 214. 

State of FufOab v. Ajmb. A. 1953 SC. 10; (1963) SCR. 2 1. 

Nagayya v. Ckayappa, A. 1956 Bom. 560. 

Wmyam v. Amamatk, (1962-4 ) 2 CC. 490: (1934) SCR. o65; JCAeta Briti 
V. CAet Ram,* A. 1952 Punj. 67. 

Abmlndra v. Bimas, A. Cal. 355 
Pandiym ins. Co. v. A'*«i»i*aft«, A, 1J65 Boro. Wl. 

Timj^kiTayiidu v. Venkotafkaryutn, A. 1955 Andhra 2«. 

Hotivishmv. Ahmad, A, 1955 SC 2M: (1965) 1 SCR. 1104. 

Rmmdtrbhm v, Ramtsh, A 1959 On^ 9S, 

Cf. Mka V. Pfadhan, A. 1958 SC 1^. 

Kapur Smgk v. /agat, h. 1«1 /««)• ^9, _ 

KmtntuaHiwrthy v. Stats af Madras, A. 1%1 882. 

MaoMraju v SuryanaT ayam , A. 1955 192. 

SaatMk ^ 339. 

Mmtm V, Stafa, A. 19S8 C«». 119 (121). 
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*(») TO 

The power oi adiainistrativc control, vested by this clause in tite 
Court, can be excised only over interior Courts and not tnimnois^'* 

Li. (4) : Exclusion of Military Tribunals. — This clause embodies the 
coiiuiton uw pimctpie that a Civil Court has no power to inter tere with 
decisions ol luihtar^ tribunals in lespect ot niattcrs placed within their 
juiisuicuou bj the law. 

Power to transfer proceedings. 

1. Suice Art. 2J7 conlers powers oi judicial control, tlie High Court 
IS enipoweieU b) tins Article to iraiisler cases irora a Court or tribunal 
to anoiner.*'-*'* 

2. A iJingle Judge of die Andhra High Court’* lias, however, held 
dial the pouer to transfer any pruceedmg to die High Court itself is 
contained m Art. 228 ex£iusi>eiy and that since tribunals are not mentioned 
ui Art. 228, die High Court has no power to transfer to itself, under Art. 
228, any pruccediiigs pending before any statutory tribunal. 

ii 

Forum. 

According to the Rules tramed bj the Bombay'* and I’atna High Courts, 
an apphcatiuii under Ait. 227 is to be heard by a Division Bench. 

C>n the tdier hand, under die Rules made by the Allahabad,’ ‘ Calcutta, 
Madias and >iagpur High Courts, it is cognizable by a Suigie Judge except 
in cases ot higher value. 

M^ether power under ArL 227 may be exercised suo motu. 

riie High Court may, in proper cases, interfere under this article suo 
motit, i.e., \Mtbout any appucaUon from any iKirty aggrieved.’"-”* 

Whether question must be raised before the inferior tribunaL 

1. As in the case of a proceeding under Art. 226, so under Art. 227, 
where die question raised goes to the jurisdiction of the inferior tribunal,’* 
or a plea of non -joinder which invalidates the decisioii,*“ or is a question 
which tlie infeiior tribunal was not competent to ilcculc, eg., the ^•^rcs or 
constitutionality of the statute which created it,*’ the petition cannot be 
rejected on the ground Uiat the i'etitioner should have raised the point before 
die inferior tribunal. 

2. But~* 

(aj Where a piece of evidence was admitted by the inferior tribunal 
widiout objection from the Petitioner, die latter wih not be heard, under 
Art. 227, against the admissibility of that evidence, merely because the decision 
of the tribunal lias gone against him.** 

10. Hart Vishm v. Ahmad, A, 1S64 Nag. 166 (F.B.). ^ 

11-12 Abdul Rauf V. Stede of Hyderabad. A 1951 Hjrd. 60 (PJB.). 

13. Ramtdmgam v. Cunmuitky, A 1965 Andhra 85. 

14. Cf }dl Httfi V. Hamd. A 1966 Botn. 323 (KS). 

15. Rm Prasad y. Slate. A >952 AIL <43. 

16. FagiT v. Oopl, A. 1968 Puuj. 117 112$). 

17. Barrow v. Slate of V. P., A. 1968 Ali. 154 {158) (affirmed by the Supreme 
Court in C.A. 274/58, d. 13-8^11 

18 C. (g, Tratupart Soc. v. Stpte 0 / Pm^ A. 1902 Phid. 94. 

19. ArtmoekoMam v. Sout^mi Jtaadmips, A 19^ S.C. Im. 

2Ct Baaaata v. Sordidr, A 1^ Cal. 86tl 

21. VtmkalasarmH v. Store of Modfa*. A 1966 SXJ. Wffit 

11, Kalyoft PeoptPs t.>o-opereti»« Bank v. BhAuMMN, (UOB) 2 SXXR. 8i< (SK). 
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(b) The High Court wiH not entertain a point o£ fact which was not 
raised before the inferior tubunal.**-®* 

Partiet. 

In an application unilei Art 227, the 'I nbunal wliose order is assailed 
IS not a neces$ar> part)/** even Uiough it is a ncccssaiy partv to an application 
Under Art. 226.** 

Aiq^MaL 

1. The Madias,’-'* Allaliabad,®" CalcutU*'and 1 unjab** High Courts 
have held tliat the jurisdiction \estcil in the Higli Court under Art, 227 is 
a iCMsional juiisdiUiun and, actordiiigly, no l,eltLrs l-'ateiit Apjical is com- 
petent troui an otder passed by a hinglc Judge m otercise ot such jurisdiction 

2. Appeal lies to tlie buprcnie Louit under Arts 132, 133 (1 J (c) 

W6.« 

3 In an appeal from smh ordci,* ** it !•> open to the Supreme Court 
to exercise the same power under Art 227 as the High Court could have 
exercised Ilul it would not lutcrteie with a hnding ot fact aimed at by 
a quasi-judicial Tribunal Again-'t who e oioer the petition under Art, 227 
has been brought.** 

Hut Uie Supicnic Com I woiul mteifcTc wlieic the High Court has 
quashed Ut« ordei of tlic mlcruu ITibunal as wiiiinul jurisdiction, upon an 
ciioneous view of the law, siy, a^ to tlie uiimnation oi a tenincy 

The jurisdiction under Art. 227 cannot be takm away by legislation. 

The power*- of the High ( uiirt undit \u 227 camiot be taken away 
or b<irrcd by any IcgisLition ’‘Iiou ol constitutional amendment Nor can 
It be bailed be juoMding that the ucci^ion ot an interior tribunal sliall 
be hnal ‘ 


Article 227 and 228. 

1 An 228 is only intciKkil 'u i.i»nicr juiisdutiun and power on the 
High Couit to withdiaw a ease for the puipo-'C ui di'-iajaing ' a subs- 
tantial (luestioii ol liw a-' to »hc in crpietaUon ol the Constitution, fiom 
the oidmary Couii-i oi kiw who'C dccisutn ni.u. in the normal couise of 
things, he taken up by the High Conn b\ waj ot .in appeal 

2 Art 227 is (li widci vimhit, it <lots not iinnt the jtinsdiction of 
the High Court to tlic luerintn ot tuuits tuiUiioning diict-tly under it under 
the C i‘ CckIc or tlie Ci I' C, hut g»Ncs the High to .it jkiwcis to coirect 
i*rors of ivriou\ kt»di of al co’o/' and tnhaiuu^ in approiriaic cases 
Enois .as to the intci pi elation ol the CoiisMtu.ion irc not out ot the purview 
of the powers confeicd h> Art 227, .dthough iIk High Court cannot, 
undci this Aitule, withdraw a caw to iistii tiom i tribunal and dispose 
1 f the swic, Ol dctemiuK mcicly the ques lun of in’erpre'atiun of the 
Constitution arising befotc the Tribiuial ■' 


23 Kttsktrttm v AittHarauhtra Kaenue Tribumd A 1%<j Bom 147 (148) 

24 Sti kukait V Aiondal , A 1957 Cal 75 (80) 

25 Bnatmd v Huismn. SC 1C.A 98^63) 

1-19, /n tt Ttrutiulisuamy, A 1965 Mad 28/ 

20. Smgh v Kartm A All 411 FB 

21, Snkhendv v Hanktahm, k. 1«63 Cal 63 d 

22 Bro^owi V Ptopks Ce-0Pi.7atat A 1%1 I^nj 24. 

23 Cf D C ^orin \ Stott of SauTmthha A 1957 SC 2W (267k 
Cf Biddeo Stogk^v Statft of Bikar, A 1^^ 

'A_l%ft S.C 1481 (14A8), Aiuyoth V. Mol 

of (1962) 1 S.C tt cr uga (tsM) 

KtfAoTt V ^rnturkt C. C. Bottle, A. 1967 S.C. M94 (1604). 


2 *. 

2S. 

1 . 
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3. On Ute other hand, Art. 227 does not comprebcaid a power to 
transfer proceedings to the lli^ Court, winch power is epedfically em- 
bodi^ in Art. 228,* although etiurs as to the inteipretation of the Consti- 
tution uuy be corrected undei Ait. 227.'' 

228. If the Hith Court is satisfied that a case {teodhig^ in a court 
- , . snborfSaate to it involves a substairaal question 

cas«s*to •• interpretation of tiiis Constitu* 

^ ^ tion the determination of which is necessary for 
the disposad of the cas^ it shall withdraw the case and may — ' 

(a) either dispose of the case itself, <x 

(bj determine the said question of law and return the case to 
the court from wludh the case has been so urithdrawn 
together with a copy of its judgment on such question, 
and the said sourt shall on receipt thereof pro c eed to 
dispose of the case in conformity with such judgment. 


Object of Art. 228. 

The object of lltib Article is to nuke the Iligli Court the sole interjMCter 
of the Constitution in a State and to denj to the subordinate Courts a right 
to interpret the Con-'titution, hir the s.ikc of attaining some degiee of 
unifonnU\ as regards con'litutional decision" I ndcr the pievcnt Article — 

(o) It IS the dut)^ ot the High Couit to withdiaw from a suboidinate 
Court a case which m\o \cs a substantial que tion ot kw .i" to the mterpieta- 
tion of the Constitution 

(h) It IS also the dut) of the subonhnatt Court to lefer the c.ise to 
the Iligh Court as soon as it discoctrs that it involses suih a question. 

I'ndei this Aitic e, the High Couit ina> be moved eithci b> the parties 
or by the suborduwte Court ’ 


Conditiims necessary for appfication of the Artide. 


1 Bat tliough tlic High Court i" niaile the sole nilcipieter of the 
Constitution, the Aiticie does not intcnid to i]i.ikc the High Court a forum 
for academic discussions on constitutional questions ' 

2 Tlie following lomhiioiis must exist in older that Higli Couit nuu 
exert ist its power of wuhdiawai under the present Art — 

A suit or case must be acHtaUy pending in a Couit subordinate to 
the High Court No one can move ihe High Court under Art 228 stalmg 
that such a suit or tase is intended to be tiled. Nor will Art 228 apply 
vihcre the case has been alrcurl) disposed of. On the other hand, the High 
Court can mterfere whetc the suit ot cast is still pending, — whatever be 
tile reason for its pendency, whether mischievous or se'fish petitions by the 
plaintiffs or horn fide petitions h'ed tor the ends t»f justice * 

(a) If, along with the const if atiunal question, tltere are otiter tjuestions 
independent of die constitutional question (eff, limitation, formal defect) 
which are sirtfuient in themselves to flisposc of the case. Art 228 will not 
apply The High Couit mav decline to withdraw a case until the otfur 
questions are determined by the Couit below wlb«i it appears that the 
question whether the constitutional point is necessary for disposal of the 
case cannot le determined unl&si, the other questions art idecideo^.* Thus, 


3. Cwijff v.Amalnk Bank. A. 1968 S,C, 293 (2»), 
♦ Ckmd V. Bhat/amti, A, 1968 Pwak jSt. 

5 JTasMMiMMd V, Mmtm H. «. S. Board, A. 1SB2 Mad. 28^ 
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Wliere a person been prosecuted for a statutory offence, no question 
of constitutional validity of the statute arises until the question whether 
ht has violated the statute is determined ® 

(b) But where it is clear that the suit c.innot be disposed of without 
? detenninatum^f the constitutional question, the llijfh Court is bound to 
withdraw the¥utt at once.®-* In such cases, the object of Art. 228 would 
be frustrated if tlie lran<ifer to the High Court is postponed until the other 
issues are decided.® 

(ii) The High Court must be *tarisfie<l that the case ininhcs' a mhstantiai 
question of Jaw as t<» tl»c inteTj>rctatum of the Crm^titurion A mere frivolous 
allegation that such a (juedion i.s invohe^l wil not do.® 

(iii) The High Court must be ‘satisfied that the delennination of the 

constitutional question is mvcf?£rr»‘ for the dvposal (»f th^ U'Ually 

tljje High Court will not ad until this point is cV.ir. but where it clear 
it will act at once® 


3. Similailv, a subordinate ('ourt shiP lefer a lase to the High Court 
under this Article r»nlv if it is saiisfiril iliat the c'l'^e invokes a substantial 
question of law as to the inteq)rctalion <>f the Constilrvon. an*! that the 
detemiination of (hat question i no«essr'r\ for d»s])osa of the ca^e A 
mere plea in the defence is not for this pnrfwise Wlieie the Court 

is not satisfk'd, it should go on \dtlt th^ trial, having it to the aggriev'ed 
party to move the High Court under this ArtieV^^’ 

^Coart euborduiate to the Hii^h Court*. 

This exprc^sffjn inchid<^ onh Voiirts' which, an '-iildect to \hr appeVate 
nr revlshmal iM*isdicth»P o^ the lT»gh (hunt and n(»t 'tribunals*, rq, an 
Anti-Eiectnient flfficer'' Ait 228 is, h/mevei an empowering pro\ision 
and if has no contrnrv implication ilut unle''^ the lligli C<airt can wdtbrlraw 
a case under Art 228 from cm infeiior court the laPet cannot he deimied 
to he a corr»^ 'subordinate' to the Higli Court, foi othci pirpose^ 

*Sid>stantial question of law as to Intespretation of the Constitution®. 

The following questions have l)eeu held to be snhs»antial, fo*' the 
purpose of aT»t^lication of Art 228* 

(il The questions (rt) whether the Madras Hindu (Birnrnv & Prevention and 
Divorce) Art, i*? unronstitntional and '/rt whet'^er that the A't is 

void, whether The petition i*: 's^^tainal V because the second mArria^e whiih irav’e rise 
to the alleged ripht of divoue took place before cominr into force of the Cnnctitutton 

(«) Where a scheroe has bt*en framed und^r ' S 7 of the Madras Hmdu Religious 
Endowments Act and the is raised ahmu the constitutional vahditv of that seidion 
as offending Arts 13 and 2 d of the C<»nsiifution ** 

Disposal of such uise» 

As regards du\pn<{i^ ni sikIi cn-c- bv Th»' High Coik^, tl'c Arii<le makes 
a distinction hciwocn loi cis(^k so’cb invohhig ionrtitutiop 1 <p'estions and 
(h) those wheie mnstituthuinl ntu'^don'* wen* mixisl nih quertions of 
ordinarv law' In the foiujci class of lascs the High Court would dispose 
of the entire suit*or case, wbi'c in die latter class <»f cases the High Court 
would only di,sjk>se of the coiwtitutioml {'‘"ues an<l retum tlie case to the 


a. NathaH A 1955 Pst 177 

7, 0f B^ar v Hamid. A. 1954 . 

R Bkmahmdfa v. SWe of Asstfw A 195o .A«sam 154 

9 . CSsitS'a PfUtak v. Atak^ad Bank. A 1959 S.C. 293 ( 295 ) * ( 1959 ) S.CR 115 (X 

W. in ir» RsisfOms K Mad 578. . 

g k R iw MW. ». 
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lower Court to dctemiine the other issues in the ordinary way.* The High 
Court ts given a discretion’* in the matter of disposal and in cases of small 
\alue or other proper cases, it may dispose of the entire case including 
ordinary questions. 


5. 113, Praviso, C P. Code and Art 228. 

Tliough there is some amount of overlapping betw'een the two provisions, 
the IVov. to s. 113 of the Code has in view a question as to tlie validity of 
an Act or a i>ait thereof, while An 228 i elates to a question as to the 
interpretation of the Constitution, in general. 


Ofitcent and servants 
and th* expenses of 
High Courta 


229. (1) AppointiuMta of officers end 

servanta of a Court shall be made by the 
Chief Justice of the Court or such other Judge 
or officer of the Court as he may direct: 


Provided that the Governor <rf the State.......’* may by rule require 

that in such cases as may be sfiecified in the rule no person not already 
attached to the Court shall be appointed to any office connected with 
the Court save after consultation with the State Public Service Com- 
mission. 


(2) Subject to the provisions of any law made by the Legislature 
of the State, the ctmditions of service of officers servants of a 
High Court shall be such as may be prescribed by rules made by the 
Chief Justice of the Court or by some other Judge or officer of the 
Court authorised by the Chief justice to make rules for the purpose: 

Provided that the roles made under this clause shall, so far as 
they relate to salaries, allowances, leave or pensions, require the 
appieval of the Governor of the State.>.~..’* 

(3) The administrative expenses of a High Court, including all 
salaries, allowai^s and pensions payable to or in respect of the officers 
and servants of the Court, shall be duirged upon the Consolidated Fund 
of the State, and any fees or other moneys takmi by the Court shall 
form part of that Fw^ 


Object, of Art. 229. 

The objett of the variou*! claw'cs of thi*. Article is to ‘■oriire the 
independence of the High C'ourt, w'hirh is essentia' for the working of 
the democratic form of Gnvtrnment in this cfinntn,’^ b\ giving the High 
Court absolute control rncr its ‘•taflF, suh|pct on'\' to the limitations impose^! 
bv the Article itself.’* 


CL (1) : *App<mtments*. 

The power to apjioint includes the power to suspend or dismi's.’* 

Proviso. 


1. The Proviso put.s a limitatian upon the power pf .ippoiiilment of 
officers and servants of a High Court which is given to the Chief justice 
OrdimriH', he need not consult the Ptthlic Service Commission in the matter 


M. Si^ BeMm v Staff of U P.. (1455) SC.lt 208. 

18. The words 'in whneh prinrioal seat' were ooditted by the Constitution 
(Seventh Amendment) Act, 18S8. 

17. KUtn Noth T. Punfab Coot. A. 1964 Puaj. 285; MoH v. tMm of tndh, 
A fdffi Ptmf 444 <44£) FB. 

la 9^ V. SMe of Mobvasktftt. A. 1965 Bom. 1S6 (l«l) 

19 CWijr Mtfee. (1966) BCA 79 {9W; A. 1996 9.C. 299; (1989) 
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of these appointments. But if the Governor makes a rule specifyinj? any 
cases, the Chief Tustice shall ha\e to consult the Public Service Commission 
in making post-Constitiition nppoinimenls to these sjKidficd posts 

2, There is no such limitation upon the j-nmer of ^hnui^sal belonging 
to the Chief Justice,^*' anrl Art 320 fr) a'so is not applicaljle to the 
staff of a High Court. Hut Att. 311 is*® 

3 Membeib of the staff of <\ High Court «iii‘ *'iucnibe!'- of *i civil 
'service of a Stale*' \\lihin the puniew of Att-. 310 (\) and 311 (]) “but 
not persons” serving under the ( l(jvei nnient of a Suite U\iihui the tncamng 
of Art 320 (3) (c) ” Tn tin result, Art 311 (2) attiactd to ',n order 
of dismissal of such a person made In the C'hu f c b rt nt/ \i{ 320 
r3) fc).‘» ' ! 

" CI. (2) : Salaries, conditions of service etc« 

1 Subject l<» the Rule*- made under thi- tlu. Chu f Tu*^^Ice is 

lire sole authoriU foi hxing th< sdanc^ cd, .uid onrinluii tlj High 
Court empknecs Rtnplovoes of the High Court *it thu nl.cn lA’t of 
the piirnew of Art 30^>*® 

2 Ah lulcs mrulc bv thi Chief lustue iie 'ul»ject u> tht* pto\»vion“ <jf 
anj \i\\ t.iuK 0) the T.egiHature of tlie St\o 

I'unher, if the Rules so made relate U) ^frline" dlowmce- ’eav( or 
liension of the (inplo'ces, the TvuVs will rcf|mt^ the .ippriA d of ^he Gover- 
noi before thev can he enforce<l'"' \\ ilhou^ ^’uh piau af^j to .d ’^•’ch 
inles ha\e no v'' idUs l»u* after the fioMiiuA^ appro \] m M^coided, 
neither the tbncinor nor m>lM>d\ cKe <an /’iui'‘*i(»n <he \ i idit\ of su^'h 
I ules. 

3 H the Rnles made In the Chief Tu'^tice nine to Mre (Onhuous of 
senueothei than salaries allowances, ea\eoi pension, tbe\ need ma be ’=ent 
to the Goxetnor tor a’ »nnaP^ 

4 ^'he (i{>' einnient i umot iiom in p/Wir lonfcrns In the 

Rules framed uudei Art 22‘* fix d sdir\ or .m'd mi « deductrmi of p>y 
('f anv High Court emploMH 

5 So hme a'' KuUn are no* mark h' ttie Clin*’ Jus ivC unde» 'hi*' 

article, the pre ConNinulion Ku^e-s \vd’ voi’tuuH li he m fi»rce hv 

virtue of Alt 313 with the •'ubslit’ Uon of ttu* void ‘Chief Tu^tK^.* for 
lire word ‘Governor’ m nuH) Kule< *• 


Integration under the States Reorganisation Act 

Bv reason of '• li5 r»f tin Stales Rer rg mi- 'Mon \ ’ the 

power of m+egration of sCMKe*. as a o‘ die reoMnu^ vi<ai of St'des 

and the f>lher mat'ei ^ leforre*! iO in > 11^ i t of lh‘f \ ♦ cxcIummI'' 
veste^l in the CVtPnl Government and die Chief Tustu'e * » ’ High Court 
cannot exercise siuh jwnver a^ regtinls the >t'iff of the Hu>h (our’*' 

**230- fl) PnrUmient mo\ h\ rrfi*nd 

ExirmUm of ruti^dic jurisdiction rf a Ifiah Court tr, rr erch^de the 

/»riu/.cKuf nf a Hifh Court from, avv Univn 
ft t rilorw 


20. GufUtmnrfthy v Arcountani O^nrrul A, 1969 A, & N 25 1 ^ 0 ) 
2 h AkhS V Stetr M U. P.. A. 1690 193 
W, wSeJiv. 4 .C?:a.179^,&N^ 

», BhimtiH V. Keiistar. A, 1086 Mya 61 (63), 

S.CJ,— 71 
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(2) U'kt re the High Court of a State exercises jurisdiction in relation 
lo a Union territory, — 

(d) Hothinp in this Cons^ittitlon shaJl hr construed as anpo’iOering 
thr Lrifislattrc of the Sta^r to increase, restrict or {dHtUth 
that jurisdiction : and 

the reference in tiftir^c 227 to the (i(f7mwr shad, in reaction to 
an\ rules, forms or taNes for subordinate courts in thed 
territory, le eon^tfued as a reference to the President, 

Amendment. — Art. 230 has been substituted by the Constitution 
(Sexenth Amendment) Act» 1^56 

Effect of Amendment* -riior to the amendment nf 1956, Art 2,^0 
empowered F^arliament to extend the iuriMlictirm of a Hieh Court to any 
area ou^'Jide the State uhere the piincipal seat of the Hii;h Court was 
situated, or to excluvie am area from the exi^^tin^j^ jurisdietion of a Tltj;(h 
Court, ec. exc’udinq^ Coorjj fioni the iuiisdiction of the Madras Hijfh 
Court and placiiij^ ii imdcr the juiisdielion of Ihc Mxsore Tligfh Court. 
Tliib iiirisdiclum of raTliancnt was cxcUisixc and corresponding limitations 
uere placed u{K)ii the pmxer of a State Lct^isKitme as rc'fjards extra-Slale 
jurisdiction of a Hi^li Court, b\ Ait 231, as it tl\cn siof)d lender this 
pouer Parliament made the foVoum^ Xets- 

Mysore Hijjh Couit (Extension «)f Jnrisdicrion to C(K)r^) \ct PXXII 
of 1052^, replacincr the Ot^verrior-Generar- Order of PMS- Andhrex Stale 
Act (XXX ut P>53) (s 40); CaUnilla Tfij^h CVuirt (Kxlensif>n of fuiiN 
diction) Act ('XU of 1^53), extendint; the iurisdicfion of the Calcutta 
Tlig'h C'ourt to Chan<lenn[roro and the .Andanuns 

The amnuhvc^it '>/* restricts ihiv fxmer of T^ulinr^cnt mdy to the 
Uninu Tcfrd^ric^ Tn oMier xxfirds. Pariarnent sh dl nf)\\ he c»)nipetent 
extend ♦he jurisdiction of a TPeh Court lo or excluth' its jurisdiction from, 
a Union Territemv onlv, and no? with respect to any area includ<‘d in another 
State Of course, the jiover to estahhis.ii a cr^mmon TPufli (\nirt for more 
than one States l»ac hecn ccmfcrtcd h\^ Art 231 as suhstiiuted hv tlie same 
Amen<finent Act 


•*231. fl ) KoiTxnthsUmdint] anvthinn contained in the preceding pro- 


Establhkment of a 
common Mink Court Ur 
two or more States 


visions of fhi% Chapter, Parliament may by lotto 
etf ablush a common IJiqh Coitrt for neo or more 
States or for tu'o or more States and a Union 
tern for V 


i2) In relation to any such Hiqh Courts — 

(a\ the reference in article 217 to the Go7*er}wr id the State yfuit* he 
construed as a reference to the Cm^rnor^ of all the Spates 
in relafutn to 7ohfrh the Hiqh Court cTe^cius iurjKdicfion ; 

(fr) the refcecpire in article ?'^7 to the Cavernor vhalf in rehfion to 
awy rult^s, forms or tables for yuhordinate amris be construed 
a reference to the Gen^ernor of the State in 7chich the sub- 
ordinate rcfurt^ are situate; and 

(c) the references in articles 219 and 229 to the SUite shall be 
construed as a reference to the State in which the High Cot^rt 
has it 7 principal seat: 

Provided that if such prmcifal seat is in a Union territory, the references 
in articles 219 and 229 to the Go7*emor, Public Sendee CommissUm, Legist 

Substituted by the Cemstitutien (Seventh Amendment) Act, iMft 
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Art. 

lature end Consoliilat^d fund of th<' Slaic ^^hcllI be < onsiriied respectively as 
references to the fresUloU, Union I^uhhc S entice ( ommission, Parlionient 
and C onsohdated fund of India. 

Amendmeiit* — Ai twS. 230 1 have been sub»Ututed iut the original 
Articles 230-2, by the Conutitution (Seventh Amendment) Act, 1956, in 
\ie\v of the roorganisatiim of tcinlones: 

* While under arliile iJH theie will notmall> be a sepaiate High Court lor each 
Slate, power v^ill he required to establish common lagh Courts lor ivio or more States. 
Power will also be lequircd lo exlend the jurisdiction of a High Couit to a Umon 
Icnitory, w^heiever neccwii>, and to exclude the juri^dicti(;n of a High Court from 
.uch territory I’he revi-jcd articles 2,i0 and 2J1 are designed to make the-e provi- 
sion. • • 

"‘''232. Omitted by ihe Lons^iiul on Auundmenij AA, l95o 


CllAlMUR \l St BdRDlNAli: Oh KlS. 

233. (1) Appointments of persons to be, and the posting and 
promotion of, district judges in any State shall 
Tiut^judger ' ^ made by the Governor of State in consul- 

tation with ihe High Court exercising jurisdic- 
tion in relation to such State. 

(2) A person not already in the service of the Union or of the 
State shall only oe eligible lo be appointed a district judge if he has 
been for not less than seven years an advocate or a pleader and is recom- 
mended by the High Court 

Cl. (1): Appointment by promotion. 

1 nuiioUon caiiiiui he nf ici;hi, h\ \.itUL cif ut the 

like ^ 


Appointment by designation. 

'I'lieie 1" lio c<uitia\ciitinn ni thi'- i ,iu-e ti tl.t ( jca li nincnt, \mUi the 
a^^tm of ihe ll'vth 0»iut, aj iwa’i! ri i*vi 1\ ''esigiiaiion a^ 

iVs.-^nstaiU v'^esMon.^ Juclj^'c* 


^Appointment*. 

1 Thu uo!‘l, 111 j)K-eii: mnu \l ha uu the iiiiImI .ii'])oinlinL*nl 

(»l ;c pei’^on to he a lh>'nrl [lu'ee J m that M»e au houu is ibe Cju\cTnor, 
who has to act in loriMiaaCon aaUi :lu High i.’u’ ii 

2. The iKulin;^ »>l a 1 uMiu Ju<Uc atffr ai puintnicni and s,hse<iiieiit 
Iramfers arc in the h.mds of ilu lliiih C(* nt aloiu* * 

3. *Api>ointincnt\ in Mns u/ntc\i, imlndc'- pioniolion lo the ik>s 1 
of a Dblnct 

Art 233. when iMiaphrased. would lead a*'. 

“Appointttients of lo and the jx>sling and pioiDoiion of i persons to be) 

Disltict Judges . . ./* 


25, 

1 . 

2 , 

3. 

4, 
3. 


Art 232 <»mitcd by iM.. w.ef 
Hfik icw#f f V, *\fnal Kurptat, A. 

Palsnisamy, irl ic, LLH tlW7) Mad. 597 , 

Vkatifhi»rtvule*uiar v. 

Stat€ of Ms^m v Xjnga 

SMe of Assam v. Kusesu'at, (1970) I JSC. liO \14i). 
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[Art 233. 


District Judges may be directly appomtai or may be promoted from 
the subordinate rank. Art. 233 is intended to take care of both. In the 
result — 

(a) riie initial appointment and initial promotion of persons to be 
eiilicr district judges or any c»f the categories included in it (by Art. 236), 
lb a matter coming under Art. 233, and are vested in the Governor, acting 
in coiK'iiiltation ^Mth the High Court.*^ 

(bj iiui further promotion of dislricl Judges is a mailer of control 
by the High Court.'** 

^District Judge*. — For the interpretation of this term, see Art. 236, 

post 

SiiRC by .Vit. 236, the expres^ion ‘DLstticl jiulge* includes an Addi- 
U(»na! Disiiiu Jtidgc, the promotion ot a member of the judicial ser\ice to 
the i«.M of A<lditioiial Di'^trict Judge comes under Ait 233, so that it can 
be made by the Governor in consultation \^ith the High Court.^ 'I'he High 
Court cannot claim oxclusno jurisdiction over such pruinotion under Art 
235, iindei which comes the case of promotion to po.sts inferior to that of 
a Di'itnct Jtulge, as detinetl in Ait. 236.^ 

Seniority of officers appointed under Art 233. 

The seniority of otlicers ap[wjinted under Art 23^ wih be delei mined 
b\ the Service Rules made un<ler Ait. 3W. 'Hie j oMiion in a (‘imI 
o» gradation la^t inainhimed h\ the Higli Court merclj gives some patU- 
culais as to the length of .setMce, dates oi api>omtmeni of oHicei^. and doe*^ 
not necessanh cicaic an) tight to semontv.*' 

Dismissal — See under Art. 235, post 

^In consultation with*. 

1 ConMiltation wilh iliedligb Couit -hou'd no* bt^ an empiv forma 
lit)." The (ic^vetnor canm^t appoint a nominee iif Ids wPlioul obtanvng the 
Mcw*- cjf the High Couit, even wheie he i^ nut piejKiied to iiutpt the 
mnniw of the High Coi’it. 

2. Ihe SiipTCMic Cu’jrt^' has laid (l(»wn that 

ia) Constiliaiioii with the High Conil al the time of e:t<h appoiutmcnl 
mandator), 

\ ‘JJigh (*ou:r\ in thi^ contex* nH\*ns du Fiiil t*oiirl of all the 
Judgc^ and even njusideialion by a SecUion Commiltee of some of the 
Jinlgfr> <r«rii]ot tale the plact' of f on-ideiation In the High Court. 

Even tonsil. tation with >ome other bc;rh besidCwS the High Court 
V oubl be. a r/>ntra vent ion of the Article 

id) An apj^oin‘monf made without con''iThing the High Court w^ould 
be invalid." ** 

ic) Am Ru'.e made bv the (io\ernor under Art. which vio’atcs 
the piovisions of Art 233. as explaincfl above, shall be void. 

Transfer. 

1. This Article coiifer<> upon the Governor lliree spccihc powers as 
reg?irds Di^rict Judges, namely, of (a) appointment; (b) posting and (c) 
piomolion, :uui that also in consultation with the High Court,* 

The (i<*ven»or cannot, therefore, cairn any ivower to transfer a Disliict 

6. Chandroneuleswat v. Patna Iltgh CtmuL A J970 S.C, 370 (373). 

7. i tumdramoalrsmr v. Patna High Court, A 1$70 S.C. 370 (375). 

H handramohon v. State of U. K A S.C. lt«7 (/1»^2). 

^ & Nagaland v. Xanga (IW) It S.CA 91 : A. 
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Judge from one part to another, which belongs to the High Court, under ArL 
235/, 

“The powers of the Governor cease after he has appointed or promoted a person to 
be a District Judge and assigned him a post in the cadre" 

2. The foregoing right of the High Court i?>, however, confined to 
transfers and postings to posts included in the cadre of the judicial service 
and not to posts outside that cadre, e.g., posts in the Secretariat, such as the 
post of the Secretary to the Judicial Department or the Legal Remembrancer, 
which may be fi led by judicial officers taken over by the Government with 
the consent of the High Courl/^ In the result,— 

(i) I'he right to appoint a person to a post in the Secretariat or to any 
other i)OSl outside the cadre (j 1 the service judicial (Art. 235) belongs 
exclusively to the tjovernment/^' 

(ii) Of course, a judicial officer may be taken o\er by the Govern- 
ment to fill such post only with the amsent (if the High Court and, at the 
lime of sparing a particular judicial officer, it open to the High Court to 
fix the period during which he may hold an executive post. It is equally 
oi>en t(i the High Coun to recall vSuch 4)ffic(T whenever it thinks fitJ^ 

(^lii) On iJie other hand, it is for tiie Lxccutive to .say whether any 
particular officer would meet its req^-irenienls oi not and die High Court 
cainuit foist am officer on ilie (iuverninent/" and insist diat its nominee 
must Ik’ app<finteo is Ju^licial Secreta.\, l^egul Remembrancer or the iikc/'‘ 

Scope of CL (2): Terson not already in service'. 

1. This clause has no application where a person in service under the 
l/nion or a Slal^ m sonic other capacity L appointed District judge. “ In 
the case of .such pcrsims Cl, (1) is the onl> jiroxision to be complied with/* 

2. It is only wlicn a person ap})ointed frum tlie Bar that Cl. (2) is 
allractcd. In such a case, the ticr^on cannot be appointed unT'SS — 

{a) He satisfies the (qualification of ‘seven > ears’ practice; 

{h) He has been recuinmended b\ the High Court/’ 

3. ‘Service’ in d. (2) means the ‘judicial service’/" ''' A member of 
any other service under the Cnion (»r State has no right to be ap m inted a 
IhMricl Judge/* 'rhe Ailaliahad High Court has held that even a member 
of some olijcr service may be ap}>ointed if he sati^fies the two condilitms 
specified in Cl. t2), vi?., pra<iice .it the iUr and reajrnniendation by the 
High Court. 


*If be has been an advocate'* 

These w’ords indicate iha.t tlie “tatc of being lias existed and mav be, 
but not neces.sarily cc»ntining.^ ‘ Con.sequenl .\ , the person to be ap].X)inted 
as District Judge need ik» 1 be continuing t(^ be an advocate at Uie date of 
bis arKnntmeni.*^ 


''’233A« Notunthstauding any judgment, decree or order of any court,— 

\a) (i) no apl^^dnlment of person already 
Validation of appoint- j^idieial scrrii e of a Siau' . ^ of any person 

punts of, and judgmentSf years an 

&kf*itdzes.^^' wh'ocatc or a plcivior, to he a ihstrk; fudge in that 

Shsie, md 


10. State of 07i»sa v. Sudhanxu Sekhat. 1 S.C.A. 428 {435-6): A. 1968 

S C* 64V* 

11. hamemm v. State «/ Punjaby A. '• 

12. Ctumdramahan v. Slate of V. 

13. B^barifi v. Chwidiam<^on, .A. 1969 

14. CkttniiamahOH v. State. A. 1969 All. 230 (^34)- 

15. Cf, SttUe of As^am v. Hartton A. 1967 b.C. 442. a-* 

16. Alt 233A w»8 jnserted by the Constitution (lu-entictii .Amendment) Art, 

19W, w,e.f. 22-12^ 
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(«) no postifuf, pnmwhon or transfer of any such person as a district 
judge, 

made at any time before the commencement oj the Const ittdion (Tuntniicth 
elnumtdmentj Act, 19o6, otherwise than in accordance %oiih the provisions 
of article 233 or article 233 sha t be deemed to be ikVgat or void or ever 
to haiv become illegal or zvid by reaum on!y of (he fact that such appoint- 
ment, posting, promotion or transfer UKts not made in accordance iinth the 
Said prtnisions; 

(hj no jurisdiction evenised, no judgment, decfce, sentence or order 
pa^scd or made, and no oiner HA or proceeding done or taken, before the 
commencement of the Consiitiiiion {Tweniittli Amendment) jlct, 1966 by, 
or bef^^re, any person appointed, posted, promoted or t rafts) erred as a dis- 
trict judge in any othenase than tn acconlanee zoith the provisiofis 

of article 233 or article 235 ^/wr? be deemed to be illegal or inz'olid or ever 
to hm\^ become illegal or mzv id hy reason only of the fact that such 
appointment, posting, prenu^hon or transfer loas not made in accordance 
ZKith the said provisions.*' 

Object of Amendment. — Ihe object of insertion of this article was 
very aniitecl and of leinpH^rary etlcct, as will a]>i»ear tiom the foluming 
t'tateriient of Uhjecls aiul Keasems ui the Aiiicn<lment Act: 

‘ AppKMntmeiits ol judges in Uttar p£ade^h and a ftv^ otlicr States have 

been rendered invalid and illegal by a lotont judgment ol the Supreme Court on the 
ground that such appointments vierc not made in accordance vilh the pioviMtuu of 
aiticlc 2' \ of the Constitution In another judgmcni,’** the Supreme Court has held 
that the jx>^vci of porting of a district judge undei article 2>d df>cs not include the 
power Ol tian-sfer of such judge from one station to anodicr and that the power of 
transfer ol a duslnct judge is vested in the High Court under article 233 of llic Constitu- 
tion. As a result of thc'=e judgments, a serious situation has ansen because d<?ubt haa 
been thrown on the vahdii> of the jtidginenis. decrees, ordeis and sentences passed or 
made by thcN* distnci j jdge-s and a luimher of wnt pcti!u/n> and other cans have ahcad> 
been filed challenging their validity. The functioning ol the di‘-tnct nmits in Uttar 
Pradesh h3-> practically Ccinic to a -^tand^tiH It is, ihereloro, urgently neccssaiy to 
validate the judgments denee-i or vie: and sentences parsed oi made heretofore by all 
such district judges in ibu^e States and a^o to validate the apjHiinlmenl. posting, 
promotion and transfer of -uch di*«li.cl judges barring llio'-e te\v who were not eligible 
fttf appointment undei Article 2S3 ' 


The -^Amendment was rclroi>pefii\t tiuil the* knlcs t|eclau*<l by the 
Supreme Court to be uncoii'-tituiional never re?iscd lo be valid.®*' 


234* Appointmentt of pertont other them district judges to the 
^ judicial service of a State shall be made by the 

Governor of the State in accordance with rules 
service ^ made by him in that behalf after considitatioii 
with the; Stete Public Service Commissioii and 
with the High Court exercising jurisdiction in relation to such State. 


^Appeuntments’. 

This Wf>id does not exclude app<;iiunicnt f/) pronKjtioJ).*^ 


17. Chandramoium v State of V. R, A 1966 S.C. 1987* 

18 Stat^ A Assam v. RmnaMd., A* 19W S.C 9(0. 

19. Validity vmhdd in Bekartp v. Ckaruiramoknn, A. 1909 All 594. 

20. Ckamira Mohon y. State, A. 1969 All 230 (236). 

21. Kesm^a v. State of Mysore, A. Mys. 20 (26), 
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There is no constitutional tnr to a it<. being appointed to tlic 

iivil judicial scrMce, ui ionipatue willi Ait 2M 

^In accordance with rules.* 

1 The rules rnusi of uiurse lx uai-^isui i. witli llu ronstiii Mon 

Thus, though It woultl be eoin} Ment to tl e (j<j (ino’ to ];iesciibe conditions 
ioi ehgibiliU for it>poMi‘in( nt in ilu < \u< i oe mc<.s r\ to seti re an 
elficicnt adnnni‘-tr«ition of jii'-tKo eg 1 jir;M cl of lot i 1 ^ ("]>citence 

at the bo lvno»\ledgc of the o.gif»iul 1 nigi igt ml tiu dt niv pile \ huh 
prcsciifics an nrcle\ int tisl < ^ i I nom w licgh u (o^oui oi that a 
i indidate must m>^ be in \fl» x u* o^ mv Hi""! to t th »n the 

pirtuuiai Iligli Couit tnn t be lul 1 U* lx \(>i 1 io»* nM i iiition of \i< 14 

2 An> apixnninunl nnd< < Mier\ ihm m t c 1 met ith the 

Kv(j||* •• duh flamed would 1j o 1 ^ 

^After consultation*. 

1 Conutition Is nejiiK ^ in tie in tu ot d n tl r rule ml of 

miknig tht iprw nUnuid Ii ilu ndes noiu 1 I n \!t 2^t m midc 

without con idt ilion \ \ h die I il ' ( o r ^ i n md 1 riigl (out, 

tlu> ir< \oifl ‘■ 

^ III! lu ]<wti to ip]n mt m u k the pouci /> d n is< remove 
it fe)li<j s tint ntl Tclitnig tdnniiitioi ot mue of met il)c»‘‘' of the 
luduid senut nni t ds( lie nn le «n h< ndm ( v ih h» pr^stiU \i iclc^ 


235. The control over district courts and couits subordinate 
thereto including the posting and promotion of, 
ordinal grant of leave to, persons belonging to 

post inferior to the post of district judge shall vested in the High 
Court, but nothing in this article shall be construed as taking away 
from any such person any right of appeal which he may have under 
the law regulating the conditions of his service or as authorising the 
High Court to deal with him otherwise than in accordance with the 
conditions of his service prescribed under such law. 


Art. 235: Control of Subordinate Judiciary. 


1 \\ III 0 b« ] n*- II I rn IT 1 ^ t n j, i t Mi "I dl f c m the 

Iniuls or Ibe fri vmim in ti I i n w b t' Co if -the 

|«)sting md pioniotH n ml iji tiiMn^ mI 1 w u N ''Mlt fuhcnl 

Senuc oihn that Di ii ’ ^ ( I N (\ u i\<’ i tlu 1 md^' the 
High Court •‘•uluict t I'- o n f 41 < u \ b' the liw 

ugrbtmg londi «ons <4 il ( >( i < 

2 \|)nt Mom lli< \H lU u ’ |i m t'o’i (t ibi «fl t»N ibe High 

Court ‘h dl line < » v!> ' n i i \ ^ ( i Ik '•nl ii lU (\ ’m t*' ( i r 

CoinU ’^uboidiinU t<i dn ])\ mu C ii»* ) I it i-i i\ci ik Thsiut Courts' 
IS well is tlu 1 ewni" [uc ulin» ( m flim mkI ulmg diSi'pmuA lontrol' 

In other words the lontio' v ^ to ^ in de High C'niu* undir Ibis \rticle 
IS complete cimlrol sulocit to tlu powit of tlu* Goveinoi in the nititter 
of appfiinlinent uih udmg di'^niis d *uh 1 Mnxnal'' ml posting and pionio 


22 f}tv€f^aluiytm v State af Madtas \ Mad *>^ 

23 PtMutanitttrao s i P P S C A SC 

24 CkMdrmaJ^m v SMe o1 U P K 1<W6 SC 1S37 (7W> 

25 m&h Ctmrt v Amat Kmtar A SC 1704 

1. On the rKwnt the dmwtniR view of Isaac T in Snmtoi^an v bfatt 

Ker 1 S 6 (Jm FB, is prefsrtble 


\ 1968 
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tion of Disirict Judges. Tn exercise of this power, the High Court can 
hold inquiries, i!n[)osc punishment other than dismissal or removal^ subject, 
howe\er, to tlic conditions of •service, ami a right of appeal, if grante<l 
thereby and to the gi\ing of an opjiortnnity of showing cause under Art. 
311 (2), unless such opportunity i*^ dispensed v\ith by the (»overnor, under 
the Proviso (b) or (c) to Art. 311 f2). This latter power cannot Ix" 
exercised by tlie High Court.* 

Thus, an inquiry conducted agaiii'^t a jmlicial officer by a person ap- 
|/«)iiued by the Executive is bad,* hut not so if sixh jicrson has been appoint- 
ed bv the High Court.® » 

3. The exercise of the power under Art 235 by the High Court is 

not justiciable iin’ess sonie (<rher pnniMon of tlic Constitution has been 
violated.^ , 

4. Since the cimfrol is vested in ihe High Court, action by the Stale 
(hwernnicnt, in conqilLtnce with its rec<miinend.ili(vn. cannot be challenged 
on the ground that the (jo\ eminent blindh fol'o\\e<I the recommendation 
of the High Court.® 

Indirect interference with the High Court’s control under Art. 235. 

The object of Art. 235 is to secure judicial indepcmlence bv making 
judicial offices completelv free from executive control®-’ 

According to this scheme, the power of promoting a Miinsif to the pos' 
of a ‘Suhordinnte Tiulgc' belong'' t<» tbe TIigh Coimb If, therefore, die 
Government re designates the fvist of a Subordinate Judge as Assistant 
District Judge", the promotion of Munsif to the higher would he taken 
out of the contro’ of he High Court and wouhl be l>niugbt under the control 
of the Executive under Art 233* The Supretne Court has also expressed 
the opinion that if such redesignation is ma<1o bv an Act t»f tbe Legislature, 
that v'ould alvj be contrar\ to Ait 235 and v ouhl impair the indepciKlence 
of the Judiciary.’-* 

Tromotion’. 

1. Promotinn cannot be claiimHi as of right and thcic is no question of 
giving opportu nity U) show caus<\ under r 49 of the Civil Services (Classi- 
fication, Control fr Appeal) Ru’es, or of consulting tbe Public Service 
Commission, for the T»ury<«^'-*‘ <if withholrhng ]#n^motion, unless it is with 
heM by wav of f*um^hmenf^ 

2 Senioritv and promotion '•hall l>e goveined by Rules made un<ler 
Art. .309.'® 

Disciplinary powers over subordinate Judiciary. 

1. Read vviih Arts 23.V4, Ait 235 fuenns that the High Court a’onc 
can initiate and condtut disriplinarv proceeihiir»s aivl nMomnicnd disciplinarv 

2. State of HVs/ Bemta! v Nupendra, S 1966 S.C. 447, affirming Nnpendra v 
Chiej SecY.. A 1961 Cal. 1. 

3. Naftmoti v. State of Mysore. (19691 3 S.CC 325 (33^). 

4. Wjf* Court V. Amal Kumar, A. 1962 S.C 1704 

5. Ram Copot v State of M P, A 1970 S.C, 158 (Ul) 

6. State of W. flf. v. NHpendra, (1966) I &CR 771* 

7. State of A,ssam v Kueseswar, (1970) tT.J5,C. 140 (W. US), 

8. The f>upreme Court, howevw. that in mm* a case, the remedv would 

he to seek an amendment ol such law. Nothing is said as to vdiether sudi 
law can be struck dnwp as unconstittitional. Frima fack, there is no reason 

this cannot be done. 

9. Hfgb Cwrt V. Anud Kumar, A, 1962 S.C 17D4, 

1C Cf, Chmiramotksufar v* PtUna Hith Court. A* 1970 SXX 370. 
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action agattibl judicial officers, though the actual order of di<^missal can be 
made on y bv the appointing authority, i.e., the Government After the 
charges are established anrl the [>uiiishment provisionally proposed by the 
High Curt is communicated to the Governor, (he lattcT uil) issue the 
notice under Art. 311 (2) anti after giving the o])poilunitv of showing 
cause, finally determine whether the punidinKMil propf cd ^hou'd be inflicted 
or not.^* 

2. It follows that an nrdei of bi^ed on an in<|nir\" held by 

an executive officer at the initi:»d\c of die (xovernmeiit iinalid^ The 
power of suspension ah*o cannot he cx<ici>cd h'- Ihc Governor ’ n reioin- 
mendc<l bv the High Court “ 

3 This power of the Hicii Cf)’nt t xtends nn* (jnlv 1o nieniher'* of the 
Subordinate JudHal Service but also to District fudges^* 

4, The powder conferred bv Ait. 235 i«, hfwvtver, subject to the two 
limitations mentioned at the eivl of the at tide, narndv, as regards CO the 
right of appeal, and fii) the procedure to be fo lowed for taking dnscif Unary 
action, as laid down in the law made under Ait. 309.^^ 

5. the High Coin1*s power of control ennnot be altogether taken 
away by the rules or an\ law made under Art. 3(}9d^- ® 


Interpretation. 236, In this Chapter— 

fa) the expression ^^district judge** includes judge of a city civ*l 
court* additional district iudge. joint district judge* assistant 
disirct judge* chief judge of a small cause court* chief 
presidency magistrate* additional chief presidency magis- 
trate* sessions judge* additional sessions judge and assistant 
sessions judge; 

the expression ^judicial service** means a service consisting 
exclusively of persons intended to fill the post of district 
judge and other dvil judicial posts inferior to the post of 
district judge. 

^District Judge*. 

The expre^^'ion Mickulc^i lK>:h j»ermai*i'nt .ind nffi'iating incumbents of 
the posts specified. 

^Sessions Judge*. 

Since a Civk Judge can l>c appointed a Se^sums Tudc<* only if arpomted 
umler s 9 iif fhe Cr I* C ** Vdilifioinl T" dge 

or Asv'>(ant Sessions Tu Ve, sii h nm>ointmen« p u i he a»nsuleied to be an 
apiKiintmcnt as a Mistrict iudije’ w’ithin thc.Treaning of Art 2.Vv Conse- 
quently such apfHiintmeiU uu'st conipb with the m|inremen*^" of Art 233 
in <#rder to be valid ” 


237 . The Governor mav bv public notification direct that the fow- 
gomg provisions of this Chapter and any rules 
vwi«ff of this^ Chapter made therennder sjiall with ‘"f* 

to certain cla<w or class?* date •« nmv be fixed by bun in that behalf apply 
of mai^atnitea. relation to any dasa or dasaes of ma0istrat<>s 

itt ^ State aa they apply in relation to peraona appointed to the 

it ah^se r. Staff of Andha. A. !<«:> Andhni 65 aflfbred by A. 1»7 

SC 246 

)2. V. Chief 5crv^ A IJ»61 Csi 1. 

li v. State »/ R^teuken. A. 1^*67 S.C. 1C99. 

«.ca,-~72 
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[Art. tM. 


jndkial lenrior ^ the State subject to such exoepttoM and mechficatioiM 
as nay be specified io the aotificatioa. 

Application to Magistnites. 

In States where separation of the Judiciary from the Exeattive has-been 
effected, notifications under this Article have been issued to bring under the 
control of the High Court the Magistrates exercising judicial powers.’* 


PART VII 

238. Omitted by the CoHStitution (Setvnth Amendment) Act, 1956. 

Amendment. — Art. 238, which was the only Article included in 
Part VII, contained the special provisions relating to Stales in Part B. 
With the aboition of States in Pan R, Ait. 238 became unnecessary an<l 
has, accordingly, been omitted by the Constitution (Seventh Amend* 
raent) Act, 1956. 


PART VIII 

THE UNION TERRITORIES.' 


*238. fl) Stn'e as otfteruisc proziided by Parliament by latv, nrry 
, Union territory shall be administered by the Prcii 

Utdim^Titarii» ^ actinq, to such extent as he thinks fit, thnnuth 

an administrator to be appointed by him lAth such 
designation as he may specify. 

(2) biotuvithstamling anything contained in Part VI, the Prc.sident tnay 
appoint the Gmvrnor of a State us the Administrator of an adjoining Union 
territory, and where a Costernor is su appointed, he shall exercise his fnne- 
Uons as such Admini.strator independent! v of his Conned of Ministers 


Union Territories. 

The Constitution (Seventh Amendment) Act, 1858 replaced the 
States in Part C and Territories in Part D of the First Schedule by the 
'Union Territories’, which, under Part II of of the First Schedule fas 
amended; were six in number,— Delhi : Himachal Pradesh; Manipur. 
Tripura; Andaman & N'icobar Ts'ands; Laccadive, Minicoy & Amindivi 
Islands. 


By the Constitution t Tenth, Twelfth and Fourteenth) Amemlmcnt Acts, 
the fo'lowing have been added the list of Union Territories: 

fa) Dadra & Xagar Haveli; 

(b) Ck>a, Daman and Diu; 

(c) Pondicherry, 

The Proviskms relating to the administratibn of the Union Territories 
do not maMria&y tfiffer from those relating to the administrafion of (he 
Part C States, as was provided in repealed Arts. 239 and 240. They are 
to be admltiist^ed by the Union, through an administrator. 


1. , Headlag snbstitutedjiy tbs Constitution fSevsndi AagendMeirt) Act. 1980. 

2. SdMttutsdby the d^nstitofioB (Seventh Anendnsnt) Act, 19tMk Wvsi. Mldlft. 



Art.aiiA.3 SHOMHk CONSiriTUTlON OP ItJWA S7l 

The provisions of the substituted Art. 239 liave been supplemented by 
the Territorial Couiici.s Act, 1956. 

A Unioii Territory is a si^Murate entity. 

The President who is the executive head of a Union Territory does 
not function as the head of the Central Government, but as the head of 
the Union Territory under powers specially vested in him under Art. 239. 
Under Art. 239, the Presirlent occupies in regard to Union Territories, a 
position analogous to that of a Governor in a State. 'I'hough the Union 
'J'erritories are centrally administered under the provisions of Art. 239, 
they do not become merged with the Central Goz-emment* 

Hence, — 

(a) A person who luis cntcreil into a contract witli (iovemment of 
a Union Territory cannot be hed to have entcrerl into a contract with the 
Caitral Government, within the meaning of s. 7 (dj of the Representation 
of the People Act, 1951.* 

(b) A suit against a Union Territory should lie brought not against 
tlie Central Government but against the Administration of the Union 
Territory,* which is repiesented b} the Administrator, in view of s 2 (7) 
(b) (iii) of the General Clauses Act, which detines the 'Cential Government' 
as including — 

"iM relation to tfu adiiittn^iration o] a Union Territory, ihc Adminatrator 
thereof acting within the scope of the authoriiy given to him under Art. 
2.39 of the Constilutiou" 

Ueation oj local *239A. {1} Parliament may by law create for 

Legislatures or Council any of the Union territories <>/ Himachal Pradesh, 
of Ministers or both for Manipur, Tripura, Goa, l>antan and Diu, and 
certttm Union territories, Pondicherry 

(o) a body, whether nominated ^r eUcleJ or partly nominated and 
partly elected, to function as a LegiAature for the Union 
territory, or 

(b) a Council of Mimsten, 

or both zaith such constitution, pifu\rs and funeiions, in each case, as may 
be specified in the Icew 

(2) Any such latv as iv referred to in clause {1 ) shall not lu’ deemed to 
he an amendment of this Constitution for the purposes of article S68 not- 
tiithstanding that it contains any prozision lehuli amends or has the effect 
of amending this ConstitutUm.'' 


Anwndhnent. 

Art. 239A was inseitcil liv the ('laistuution f Fourteeiit’ Amendment) 
Act, 1962. 

Object of Amearbnent. 

"It is proposed to create Legislatures and Council of Ministers in the Union 
territories of Hunachal Pradesh, Manipur, Tripura, Uoa, Daman and Diu and 
Pondicherry broadly on the pattern of the scheme which was in force m some of the 
Part C States before the reorganisation of the States. The Bill seeks to confer necessary 
legislative power on ParUmnent to enact laws for this purpose through a new article 


3. 

4. 
Sv 


ilM Oev V. Padam Dee, A. S.C, 5»6 (691) fbut see Rodluy v. Delhi 
dmn., A. am 106aAi46\. ^ 

L Stats of V, P, V. Menkt Bnx, A. SwC. 145. m « 

mted hy the Cos^tution (Fourteenth Amoidtneni; Act, 1982, w4L/. 28-13*62. 
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239A wtedi ioUows generally Uie prowsKm of lutidc 240 36 it stood Molt the 
reorganisation of the States*'.^ 

LegrtelsUive fN>wer with respect to Union Territoriei* 

Under Arr, 24o (4) {p. ... , post I l^ailiamcnt is competent to make 
laws wuh lespect to subject iuciuded in the Stale JUUl to have application 
lo Union Temtories. According to the Supieiiie Court, in tlie exercise of 
this pov\er, rarliament is not letiered by an> thing in the Entricb in the Stale 
List oi anything loUuuing ihercfroui.* 

Even atter a Eegisjaturp \b cieated for a Union Territor), Parliament 
shall' pohses.s pai'ainount power to legislate with respect lo any matter 
included in List 11, in relation to tliat State. In othei words, the Legislature 
of a Union lerntur> shall have no exclusive power willi respect lo List II 
as the Legisalures of Stales possess [cj. Art. 246 (3^, post]. 

Power of Prcstdeni to *240. (1) The President may make regula- 
make rcgulaiiom )or cer- /loiks for the peace, progress and good government 
tom Union terrUortes, ierniory of— 

(a) tfu* Andaman and Atcobar Islands; 

ta) the Laccadive, Mmicoy and Ahnindu^t Ldands, 

(c) Dadra a^ui A agar Havili.^ 

(j) Goo, Daman and /hw/* 
tr) Foiiduheny^^ 

Provided that ^^^hen any body is ireaUd under article JS^^A lo function 
as a Legislature for the Union territory of Goa, Daman and Din or 
Ponduherry, the President shall not make any regulation for the peace, 
progress and good gozernment of that Union territory Zx*ith effeci from the 
dale appointed for the first mteimg of tiu LegisMiure 

{2) Any ftgulatwn sW made may repeat or amend any Act made by 
Parlumient or ^ny existing law leJiuh is for the tune being appiuab c to the 
Union ttrjitory and, Zi.hen promulgated by the Preudent, shah have the 
Same force and epcct as an Act of / arlianu'nx xohiih appluw to that territory 

AmendmenL 

1. The above article was subsluutMl Iw the Constitution (Seventh 
Amendment) Act, 1^>56, tur the original Au. 24(1, which was *in follows: 

' tl) Parliament may b> law aeaie or coniinue for any Slate specified in Part C 
of the First Schedule and adminisleied through a Chief Commissioner or Lieutenant- 
Governor-— 

(a) a body, whether nominalcd, <'lecied or partly nominated and partly elected, 
to function as a Legislature for the State; or 

(h) a Counal of Advisers or Ministers. 

or both with such constitution, powers and functions, in each caic, ah may be specified in 
the law < 

(2) Any such law as is referred to sn ciau6e (1) shall not be deemed to be an 
amendment of this Constitution fhr the purposes of article 36S notwithstanding that 
iT eofitaina any provision which amends or has the dfecl of amending the Constitution.*' 

The Substituted Artic e corresponds to cl» (2) of Art. 243, which was 
omitted by tfie sam<* Amendment Act. Art,* 243 (2) provided — 

6 Statement of Objects and Keaspns, 

7. Cf MUhm Lai v. SiaU pf Delhi, A. im S.C. 682 (685). 

8. SMMtititted by the Constitution (Seventh Amendmeiit) Act, 

d. 4nml»d by the Constitution (Tenth AtnendirNmt} Act, l%l, 1644L 

g . lene^ by the Constitutton (Twelfth Amendmefit) Ai^ 1962, 20-12411. 

. Imeitad by the Omstitutinn (Fourteenth AmendnMit) Wr wmL S6-M2, 



MHomit CONSriTUTiON Ob' iNDU 573 


*’Th« PtebtdenL may maki rcgulatioiis for the peace and good go\'‘ernmenl oi any 
such territory and any regulation so made may repeal or amend any law made by 
I'arliament or any existing Jaw which is for the lime being applicable to such territory 
andp when promulgated by the I’residenb bhall have- the same force and effect as an Act 
of Parliament which applies to such territory " 

2. New sub-clauses (c), td) ami (ej jia\e been inserte<i consequential 
upon the constitution of new l/nioii Tcriiloneb. 

The l*ruviso, iiiserlcd l>y tlic P'otirlcciiih Ameii<Inieiu Acl of 1962, is a 
sequel to Art. 2?»yA. Since that Aiiiwle ciixi-tagcb ihe selling up of Legis- 
latures for the Territories of (a) Goa, Daman and Diu and {h) Pondicherry, 
it is obvious tliat the ] 'resident's lcgislati\c power to make regulations should 
cease after such Legislatures for these Union Territories are created, but it 
continues until then.^'^ 

a (2): .SiiiCL a Kegulation made nndci Art. 2t) has the same lurcc 
and effect as an Act of I'aihament, iS \alidii) tannol be dial enged on the 
giound of extra-tcrriioriaiiu , by reason ol An. 245 i2;.^*a The iTesidcnl 
may make regulations for am of ilic jiurpo'^e^N lor which i arhaintni could 
make law ; the power is not conUiied lo ihe subject ol and onler’ only,'- 

241. (1) Parliament may by law constitute a High Court for a 
. Union Urritory*^ or declare any court in any such 
tcrriiorx*^ to be a High Court for ail or any of the 
Tm,ion,,y p„n>ose. of this Con«titutioii. 

(2) The provision* of Chapter V of Part VI shall api^y in relation 
to every Hiirh Court referred to in clause (1) as they apply in relation 
to a High Court referred to in article 214 subject to such modifications 
or exceptions as Parliament may by law provide. 

(3) ''iiubjcct to the protfLions of this L onslii-ulwn and to the provisions 
(if any lau’ oj ihe appropriate J,c>jislolitrc made by liriue I'f po’oers con- 
ferred on that J^'c/i-datu/e by or under lhi<s (. onsiitution, ei'e>y Hhjh Coart 
exercising jurisdntion iininediale.y hejore the eooiinencement of the Consti 
tution [^Sexenth Amendment) Act, 1^56, in rea'-ion Ic any Cn on territory 
sfiall continue to exercise such jurisditiwn in relatum to iluti irritory after 
such Commencement. 

(4) "Nothintj in this article derogates from the poxxer of ParNamcnl 
to extmd or ext hide the juri.Mfietion oj a High Cmin for a State to, or 
front, any Union terrihiry or part thereof 

Q. (2): 'Modifications*. 

The iHiwcT Ut jiKKlitV huliulfi tilt jiox'tTf' to iijdki* adflilumi' lo the law 
which is modilicil. ’ 


Cl. (3): Judicial Commissitmers. 

Hy retisun of this clause, read with ci. ill. Jtuli al ConinusMoners are 
continuing to fundion in tlie I'nion 'Ic: i itories of lliiiiaclial I’radesh, 
Mauiptii and ‘Cripua, aiul under the jiKlicial (.'oniinisNioiicr's Court (Decla-' 
ration a.s High ('ourtsi Act. Judicial k'onmiisMoncr is to lie regarderl 

H.S a High Couil for the purposes of Arts. 1.^2, and 134, and also 215.‘‘' 


12. Kanniyan v. /. T. O., A. 19^ S.C. 637. 

12a. A*r>Mri« v. iustodian, A 1970 Oos H- , ,oc. / i n ec 

13. Substituted by the C43n«imtion (i«venth Amendment) Act. 195n. w.e.f. Ml-oo. 

14. Clauseii {3t and (4) substituted by ibU.^ 

15 Cf Mithah V. State of Delhi, A 1955 b.t. 682. 

18. SmC3, Vol. n, p. io«;i VO ii 

17. Vinihy* Pradesh v. Vmi Noth, A. 1951 V.P. 14. 
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But a Judicial Commissioner is itot a High Court for the purposes of 
Arts. 216-8; 220^; 230-2; the Second Schedu'e.^* 

242. Omitted. 


PART IX*" 


243. Omitted.**’ 

Part IX, which con«>istcii of Art. 243, re'ating to the ‘'Tetritories in 
Part D of the Pirst Schedule and other Territories not specific*! in that 
Schedule”, has been omitted by the Constitution (Seventh Amendment) 
Act, 1956, since there is no such category of territoty in the Con.'-titution after 
this amendment. 

But notwithstanding such repeal, the existing Regulations made under 
Art. 243 have been continued to be in force by s. 29 (2) of the Constitution 
(Seventh Amendment) Act, 1956, which say^- 

'*(2) Notwithstanding the repeal of article 248 of the Constitution by the said 
Schedule, all regulations made by the President under that article and in force 
immediately befene the commencement of this Act shall continue in force until altered 
or repealed or amended by a competent LegnJature or other competent authority " 


PART X 


THE SCHEDULED AND TRIBAL AREAS 


2AA. (1) The proviriona of the Fifth Schedule shell a^ply to the 
Administration of Sdic- edmmistratKm end control^ of the Scheduled 
duled Areas and tnbal Areas and Scheduled Tribes in any State . . . 

other than the State of Assam. 

(2) The provisions of the Sixth Sdtedule shall apply to the adminis* 
tratioa of the tribal areas in the State of Assam. 

CL (2).— This means that the tribal areas in the Stale of Assam 
will be governed not by ihe other provisions of tin. Constitution relatmg 
to the States of Union Territories of the Union of India but by the provi- 
sions of the Sixth Schedule, post, which contained a self-contained Code 
for the governance of tlie tribal areas.® 

It is to be noted that I^ara. 21 of the Sixth Schedule empowers Par- 
liament to make any changes in the provisions of tlie Sixth Schedule, without 
going through the process under Art. 368.® 


®244A. (1) is otvAtkslmdmg anything in thts L onsliMion, Parltatnent 
FormatUm oj an aatth may, by law, form idthin the Slate of Assam 
Honum an autonomous State eomprismg {whether wholly 

^ Assm^md creation <>/ tbc tribal areas sPeci^ 

d laeel Levdtatures or *n Part A of the table appended to paragraph 20 
ej Ministers or of the Skith Schedule and create *thirefor—~ 
bath tkanfat. 


1& N. B. SiKf* V. W. L. Smgk, A. IBSS Matdpur 38 {40). 

Id. Art. 242, idating to Coorg, has been omitted by the Comtitntion (Seventh 
Amendment) Act, ISSG. 

20. Omitted liy die Constitution (SeveoUi AmendoMnt) Act, 1960. 

21-1. The vronda ‘specified Schedule' have been oofitted by the ConeUtution 

jSevmtik Amendment) Act, 1966. 

2. EdtHnptm V. State of Assm. A. 1906 SC, 1220 UlU). 

3. A rh 2HA ime bnerted by the CcsMthntioa (Tuenty-SMond A n mndmewt) Act, 

liio, wAf. 2&4Ma 



Arb SMB.] 


SI10RTI5R CONSTITITTTON Of^ INDIA 


57S 


(a) a body, whether elected or partly nofni- 
fiated mid partly elected, to fujvction as a Legislature for the 
cMionomous State, or 
(b) a Council of Ministers, 

or both with such constitf^tion, pou^rs and functions, in each case, as may 
be specified in the law. 

{2) Am such law as is referred to in clause ( 1) may, in particular , — 
(a) specify the ^natters enumerated in the State List or the Con- 
curre^it List with respect to which the Legislature of the auio-^ 
nomous State shall haz»e penver to make laws for the whole or 
any pari thereof, whether to the exclusion of the Legislature 
of the State of A^sam or otherwise; 

(h) define the matters respect la which the executwe power 
of the autonomous State shall extend; 
fc) pfcnnde that any tax levied h\ the State of Assam shall be as 
signed to the autonomous Stale in so far as the proceeds 
thereof are attributable to the autonomous State; 

(d) pren^de tliat any refi^rmce to a State in any artic e of this Cons- 
iiiuiion shall be construed as including a reference to the auto- 
nomous State; and 

fe) make such supplemental, incidental and consequential prennsions 
as may he deemed necessary 

(3) An amendment of any such law as aforesaid in so far as suck 
amendment relates to atty of the matters specified in sub-clmtse (a) or 
sub-clause (b) of clause (2) shall haz'c no effect unless the amcnJmmt is 
passed in eac'^ ^^ousc of Parliament hv not less than two thirds of the 
members present <md voting. 

(4) Any such as is referred lo in ihh article shall not be deemed 
to be an amendment of this (Constitution for the purposes of article 368 
fwtwithstanding tJutt if contains any provision which ameyuh or has the 
effect of amending this Constitution 

Object of s. 244A. 

The Statement of Object> aiul Reasons of the Aineiitlment Act says — 

“On the 11th September, 1%8, the Government of India announced broad 
details of the scheme for conaituunR within the State of Assam an autonomous Stale 
Comprising: certain areas spe< ifiwi in Part A of the table appended to paragraph 20 of 
the Sixth Schedule to the Consiituium Clause 2 of the Bill seeks to insert a new 
article 244A in the Con'-tiiuiion to confer the neces=»ary lcgi^lalive power on Parliament 
to enact a law for constituting the autonomou* State and aNo to provide the autonomous 
State with a Legislature and a Council uf M nistci'* with such powers and functions 
as may be defined by that law 


PART XT 

RELATIONS BETWEEN THE UNION AND THE STATES 

Chapter I.--LE<iii»tATivE Relations 
Distribution of Legislatkx Pou'ers 

24S. (1) Subject to the provieioui of tWi Constitution, ^rUem^ 
ERteut of tows nude W 


fay teltomnt and 
the L^^slum 
Stiten 


by territory of Inaie, end the U*W«ture of » Sl^ 
of mny ineke lews for ti>e wrfcolo or wiy pwft of tise 

Stbtew 
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(2) No law inMle by ParGamont shall be deemed to be laeaKd on 
the grottud that it would have extra-territorial operation. 

Nature oi the Distribution of powers. 

As under the Government of India Act, 1935, there is a threefold 
(listribfttion of legislative powers between the Union and the States, tinder 
the Constitution of India (Art. 24(>) made by the three Legislative Li^ts 
in the 7th Schedule of the Constitution: 

List I or the Union fd^^t inclu<le^ subiec'ts over which the Union shall 
have exclusive powers of leg^-' atioa, including 97 items or subjects. These 
include defence, foreign affairs, banks, currency anil coinage, ITnion duties 
and taxes and the like, 

Li^^t II or the State List comprises 66 items or entries over which the 
State Legislature ^hall have exc'u«ive power of legislation, such as public 
order and po'ice, Goveinment, public healtli and sanitation ncricu'ture, 
forests and fisheries, education. State taxes and duties, and the like. 

L?st TIT rive^i concurrent powers to the l^nion and the Sla<e Legis- 
latures over 47 items, such as Crinunnl I.aw and procedure, Civi’ procedure, 
marriage, contra:ts. torts, tnists, welfare of labour, social insurance, economic 
and social planning. 

The re^uhnl ]>ower belongs to the Union [Art 248] 

In caj?e of cz*erlat f^inq of a matter as between the three Lists, pre- 
dominance has been ghen to the Union Legislature, as under the Govern- 
ment of India Ac». 1935 Thus, the |K>wer of the State T.^e5slature to 
legislate with respect to matters enun»enUo<l in the StiUe Li'-ts has been made 
subject to the power of Parliament to legislate in tC'^jxTt of matters eiui 
merated in the Utium and Concurrent Lists [Art 246 (31]. 

In case of repugnancy bet^veen a law’ of a State and a law of the 
Union in the c^nc^irfont sphere, the latter will prevail The State legislation 
may, however, prevail nrn'dthcfanding '^iich rcpuniancv, if the Slate law 
uas reserved ff)r the PreCulent and has rcreivetl his a.s.sent f \rt 254 (2)] 

lender Article 249 the T 'nion Parliaiuenr is empowered to inakii 
temPimarv law«- overriding the normalh excht-^ive powers of the Stat^* 
legislature. — relating to matters enumerated in the Stale List, if bv a 
special maioniv the Council of State's declates that this is expedient in the 
i>ational interest 

^Subject to the provisioTts the Constitution* 

I. Thnvrh thr t>rr7i*rrs ft* if under the ('‘on^tiuuion, each 

T^egislaturc in India Ins plennrv j'owrr bodi the I ’nion and the Stale 
T^egislaUires ha^e thf-ir Powers limited hv - 

fa1 The di'-tnlnilion r)f pr^wers bv the Seventh Schedule ’ 
fht The Fundamenla^ rights included m Part HI.* 

(c) Other mrmd-^torx provisions of the Con‘‘^ituti<tn, e o,, eirt 286 H) 

301.* 

fd) In the c.tsf- of a State legislature, the terriforial of the 

I.regislature. 

2* If anv of the abm^e limits is transgressed, the law in quet^tion is 
liable to be struck down by the Courld 

3. V The coiti|)etencc of a I^gis^abire to make a law 'is to be deter- 

Wmut rmmmUy Co, v SM4 of Sffcaf, A. S.a 661 
^ Atmari Tea Ce, v. Stiete el Asiam, A. 1961 SA SS3*, 
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mined with reference to the constitutional i>rovision relating to the power of 
the Legislature as they exist at the time of enactment of the law.* 

Extent of Uiukm Legislation* 

The Union Parliament, according to the present clause, has the power 
to legislate for the whoV ur any part of the ‘territory of India as defined* 
tn Art. I (3), p. 1, ante Itul Ihi- lerntorial jurisdiction of Par iament is 
‘subject to the provisions of this Constitution*. In other words, the provi* 
Sions of the present cl. ( 1 ) are to be read siiliject to any other provision 
of the Constitution which may modify the alx»\c jurisdiction of Parliament. 
For example, Art. 240 r2) says that as regards the Union Teiritories, 
Regulations made by the Presidciit may rejH*a' or amend a law made bv 
Parliament in relation to such territory and that sui'h Kegularions shall 
Imve the .same force as Acts of Parliament. SimilaPy, pai.i. 5 of the FiPh 
Sch. sa>s that the ai^pli^'alion of .'\cts ni ParUainent tt) any Sch.eduhM area 
may be harre<l or m<Mlihed hv uotitications u.a<k‘ hv the Governor. See also 
para. 12 of the Sixth Schedule, 


Extent of State Legislation. 

1. While the Union Par iament lias i^Avor to make laws for the whole 
or any pan n{ the torrilorv of India, the Legislatu^'c a State ran make 
laws only for tlsc f^tate <»r ;inv pait there j1. The letii dative power of the 
Slate I.cgislatiire is thus confined to the lerritc^ry of the Slate. The sub- 
jects included in tlic State or in the Concern nl IJ^t (m relation to the 
Sliite) must the'* to be read as referring to obiec*? situate within the terri- 
lorv of the $ .to concerned, or objects as between which and that State 
there is a territorial nexus. 

2. CP. til and (2) of Art 245, fead together, imply that the State 
Tvceislatiires umlcr our ConsiiiiPirm diall have no extra-territorial pow’crs.® 
Rut though a Slate Leuis’ature is not competent »o legislate as to matters 
outsi<Ie its |crritor\. it d» ' not bdlow* *hat a lcgis\ation which is in substance 
in respect (»f matters v nJiin the comf^etence <»f that subordinate I.vgisUiiure 
would he ultra simpK becau‘*'e it umv ha\e f'ossil/c effect oirside that, 
territory. Thus, when a State Lcgi'^'aime under our Coiu^titulion legislates 
with reference to jiublir malcr. the er. ictment w'ould not become ultra L*ires 
merely because it ma\ have reT>ctcu‘'sions or consequences outside the 
State.* 

3. Hence, when a ^ta^ute is inipugne<l as ha\ing an extra-territorial 
operation, the \alidif\' that legi'^lation *Me]>eiids on the suffificncx of the 
piirt>osc*’ foT which i< u.sed ih^ tenihirial connection'^ 

Tn the absence oi such territf^rin. nexu«. a Stale legislation which deals 
witli a suhicct matter *ying outside i»s terriuuial limits mu-st be held to be 
ultra Hres.^ 

4. Similarh. in a taxing ''tatute. if there is a territorial nexus between 
the person bo chriigcd auvl the State seeking to tax him. the taxing statute 
may be uphe’d. Sufficiency of the lerriiorial omneciion involves a con- 
sideration of two elements, namely, (a) the connet'tion must be real and 


4 HcfnnaH v. State of !• St K>, A. 1960 S.C. 1 (6). «... « * 

8w of Bombay v. €hamarbau(t^a!a. A. 1957 SC. 699 (721) ; Koebum v. State 

0 / M^rarS Kerala. A, 1960 S,C. lom uom 
6. SU^am v. of Bihaf, (1949) 4 D.I.R . v ^ . 

7 Benmlmittunity v State of Bihar. A. 1?^ S,C. 661 ( Venkata rama J*) ? Awflxf 

, A. S.C 8S3; StaU of Biha, v. Chamshita, A. 19S9 S.C. 

«. V, fiatayaaiw, A. MM Bom. 68 (72) F.B. 


8.0.1.— 4^3 
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jK)t illu^iory: and (b) the liability sought to be imposed must be pertinent 
to fhat connection. If the <x)nncct5on is sufficient in tlie sense mentioned 
;‘bu\c, the cvhnt of mjcIi counocliuii altccts merely the po icy and not the 
A.iUditj of the legislation. In otlier words, the fact that the liability imposed 
^niay In? dispsoiH>nionate lo the territorial connection is of no importance 
on the (juestion of >ali(lit\ of tfie statute.* 

State Legislature^ not a delegate of the Union ParliamenL 

The Stale l.egi'%’atiire under mtr Constitution is not a delegate of the 
Union l\n*Ii:nnent. Holh »]Lcgi>latnrcs dcri\e powets from the same 
Con^vtitution. \\ ilhin its appointed sphere, the Shtc Legislature has 
]denar\ po\ccrs.® 

Since IxJth the Union and Slate legidalurcs derive their lespeclive 
{owois fnun the same ^^Ti^ft.n Coiisiitutioti which divides the legislative 
power'- l/ctwoen them, < ne I cgtslainrc cann(»l In delegation of subjects that 
aic ex^liL'-neb w ilhin it*? held clothe the olhci with lcgislali\c ca£>;icity to 
irake lau> on lhat subject Hence, ihc I’nion legislature cannot delegate 
or iftinsfLr U*- [Mjwer to tlic Legis'atiue, and Hec 

Competence to make retrospective legislation. 

1 The powtr of PailianKml and the Stale Legislatuie U> make laws 
confined bv Art> 245. 246 and 2!S TJutc nodiing in the \rticles to 

proMdo dnt llie rmlian Legblatuicb rlo not josses^ the neht to make re- 
tro^peetne legi-wkuion wkivh e^eis s(»\eiCign Legislatuie pti-^M'svos. The 
jKiwei lo n‘ake a 'aw" luc’udcs the ])owcr to ei\e il rcttospecihe elTccU^* 
The onU txpre^'s limi»ai*ou imposc<l upon die power of rcl^o^pecti\e lepis 
I'ciun i- that umtained v\ \'t 20 i U , il \ il cannot in.ike leliospcctive 
/*cW )rn»s \n' othir law n-a\. Ibcrefnie, be madrc retro-’peclixe under 
tlie CoiPiit n^orU‘ iiKtuding t i\ing laws,**' liro\uled no fiual unental light 
is infringe] hy lea^m of hirang awaN a \este<l i»gbt h\ tlie relrri'-tpectne 
legKshtinn, eg, An II, LV or 31 t2;.^* 

2 Tt is ebu romj^'^tent fur the kigi^lature to rc/»ca/ ati Art retnvs- 
peciive\.'^ Su* li iJpj ncvlre rv\n:i em <il o be ma h of one enactmeiU 
vhere th^re were two enartuunt«i prescribing two iliflcnnt proceilurc?, in 
order to remove the diM t jinination whuh v as in existence as a lesult of 
'?ucli different f>roc(t<lnresd*' 

3 Th^ f)ower of suJi :# legisluion is not affected bv 
anything in the riovernment of India Act, 1955. The Coiistituticai d^ies 
not restrict or limit ,be l».gisljtn\t* com] Hcnt e rd Parliament so a^^ to make 
It excmisable on > v ith regard tu that pail of the territory of India or 
only widi rcgaid t<f those sui^jms in icgard to wliicb the Doininion IfCgtsla 
lure had, bef.uc 26 1 50, the pow^-r lo legislate It h t(» the ])rovisions of 
the present Constpi:*M n tba' ^ c must for delcrniliiing tlie pow'crs of 
Pariiarnentd* 
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Siaf^ oi Bombay v. Chamtirbaniiivala, A. 1937 SC 6^9 ^7f2), 

In re Delhi Laws AcL 1912, fl9.>l) SC.R. 747, Mahamn J, 

SviularaiainkT v SfaU ol A. P , (1959) S.C.R. 1422; /. K. luh Mitts v. 

Jadao V. Municipal Cmimhtee, A. 1961 

Uttim ofjfuliay Modaniopa, (19M) SC.R. 541- (19524) C.C, 528; 
md v. State of RofasthoH, A. 19«« S.C 764 (770), 

Raetelw A. 1{^ SC, 263 (274); BmtkHHm V. State ef 

A, 1963 S.C Jl667j /mmiw S«<«r A/Ws V. Stole ^ M. P„ A, 1966 S.C 

a. '/Mbv Y. H. P. (1960) 3 aCR. 756 (76J*3). 

State of Mjrsote v, vMmA. a 1969 SC. 477 (482). ' ' 
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Art 246 .] 


4. llic competence of a Lcgislaiurc tf» make law for a paot period 
depends on ils present legislative power and not on what it j)osscssc<l at 
the period of time when its enjiclincnt is to have oi^ration.’® Hence it 
is competent for a State l^gistature to validate a pic Lon.'^titutioii Act pro™ 
vided the subjeci-iuatlor is within the jurisdiction of that Legislature under 
the Constitution.^* 

5. Kctrospecti ve effect can be givtn also to a validating A^t.*^ 

Kul even the assent c»f the Prt‘:>ideni to a sribsc<jtenl validating 
i\cl cannot validate, uh ifiitio, an Carliei -i\ct wjmli had lade'll f<»r ab‘'(*n<ucr 
ux the IVesident's under Ait. 255, for, nciiliei tie J.cgi-I.Uuie tu/i 

the fresidciit has the power to dec are that i.on-cu’i,plu.n. e ’.vith Ait. 255 
of the Constitution was of no effect.’* 

Governor’s Ordinance-making power. 

As has been staled eai’ici fp* ouir), the t' irclHiaiKc-riinking jxov.er 
(jf ilie Governor is lo-cxtensivc widi thai of the SbUc Lcgida^ .h\ subject 
nnl> to the liinitatiun lo duration, ^^-iiticd in \r:. 21.i iZ) 

It is, llieictore, ‘'<)iii[)etcnt on* ihc to niiieiid the Kule*' oi I’roce- 

oure of the Slate Legislature it ••elf, bx' making an (Ordinance when ilic 
.x emb \ i') no: in --C'^ion ‘ ' 

Competence to override a judicial decisioTn and to make a Validating 

Act. 


1 In hult' it ror p<'tetU foi die ].< gudaun e w [m am u^d to the 
tiiKihdy of a jut xxutl duision and uopen a cni«tnAers>, ,\nd even 'o 
|Mss a v,ilitl,‘tun' At.1 to declaie lo be valid a law v.bicb lia^ been piunounccd 
lo be v^oid by Uk C'caat. lly enacimg the Leg. aline ‘iee^ nt»t cxerei'»e 
a judicia luntMion/*^' 


2, ft can Collier juiistlicMon ni»^'u a C’ourt with reiros}>tcli\e effect 
.iiid validate senUMue^ pa-sc* ^ v.ithoul jnii- lulu>n‘’‘*' 


o. A \alidatir.g \cl mav be given u‘li“."pe*UM clTeci like <iM tulber 
enactment, so as to validate ,\n enaclmcnt held to b^ i \ ^\Hh eneit from 
the vcr\ date when 5l iiad been ’ noiwitliii .r-duig anv change in 

tlio situation.**' A vdidatiiig Aci, if it i-* olieiwiv^ \aliii. iriiiiHxt be dial- 
lenged on tlie ground that u hxed an .ndntraiv d.ite for ilie \a nation 
of llic pioperty which bore no reuUioii tc» the au]i-isiliun ]n'(u Ledinj^*^/^ or 
that it has valnLiled :i discnininatioii l>\ chininning i^ne of tv'o Jiscri- 
minaling pvocc< hires.’- ’ 


4, It inav even validiaie an Ait ’’huh hul laM : tor nx»n c(’inp!iance 
with An. 255,' but ftof letrosjK'Ctivi Iv, m) as to uvivc the invpjid Act 
ab imiw and to va iilate all acts xlone im<lcr the Act, , nd tlius render 
Art. 25S nugatoryA 
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*5. But— 

(a) Tlie Legislature cannot assume Ujc iiower of adjudicating a case 
by \irtue of its enactment without leaving it to the Judiciary' to decide it 
with reference to tlie law m force.* Thus, the Legislature cannot declare 
any pending judicial proceeding to be iavalul and discharged.® 

(b) Nor can die Legislature, while \alidating a legislation against a 
judicial decision, bar the jurisdiction of the High Couit under Art. 22t) to 
adjudicate future disputes i elating to the subject,*' or make it ob igatorj' 
upon tlie High Court to review its picvimis decisions under Art. 226 and 
to jiass an older as jirovided in the ^ jhdating Act, irrespective of the 
merits of sucli cases,®-' or override the olhei provisions of the (.'onstitution, 
such as Art. 14.® 


Competence to override contract*. 

Contractual rights and obligations are not gu.itanlecil by our Consti- 
tution against legislative interference. Hence, the legis’athc competence 
of the Legislatures in India is not fettcievl by tbt Icnns of any giant* or 
contiacf made by the Cioveminent. 

The Legislature cannot delegate it* essential hinction*. 

1. Though ow Constitution has not adiiiitteil the doctrine ol‘ Separation 
of i’owers nor embodied any express piohibition ag.imsl deleg.ition of powers 
by the Legislature to the Executive oi any suhoi dilute body, mir Supreme 
Court has hcid dial the Legisatuic. under our Cunsumijou. cannot delegate 
Its essential functions which have Iweii cniiu.ieil to u b\ the Constiliition.'’-* 

(i) The essential legislative functions au the dctcmniuiion ol the 
legislative J>oiey and its tomiulalion as a lulc of conduit."," In other 
woids, the Legislature cannot delegate to aiiothei agincy the exercise of 
Its judgment on the question <is to zeluit tio ihould f>e ** 

On die other Iwuid, if the Legislautre 'ays down the jiohcy in cleai 
and unambiguous teiins, the <ielegition of the power to execute po icy 
by flaming appropriate rules taimol Ik* impugne'i as itnpernussjble.‘‘ but 
not so if the policy is couihtd in vague him'.''* 

(m'j The iKjwer to niodity an Act in Us e^'-ential particuars (so as 
to invuive a cliaiige of I'clicy") is al.Mi .in csseniul legislative function. 

“To alter the essential ihar.icter of an Act or to change it in material 
particulars is to legislate, and that, nainelv, the {Hiwcr to legislate, all 
authorities are agreeil, cannot be decgaicd by n LcgisUture which is not 
unfettered.’’* 

It follow's that the conferment of die powei on the executive to modify 
an Act zolthout any Inmtaiutn on tlw {M-jwer to modify constitutes an unconati- 
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tutional delegation of legisalive function, i'or, in making niodificStion, 
the whole aspects of an Act oi a section may be changed.” 

On the other hand — - 

The <le^egation of a power to niodiiv would not be unconstitutional 
if it ^elalc^ not to the legislative policy but to nialiers of dr'ail which may 
be considered as uot cssemuil to the legi^'kitnc fum tion.‘'‘*a 

(hV) The Legislatiuc cannot cklcgaic to the execu ne the power to 
make exemptions from the f»pcratioit of an AU, uiihout dov^n the 

IK)licy foi the guidance of the latter.* 

But a greater alitude has licen allov'cd m levjxnr ot taxing legiMaiion, 
on the principle that it is always open to the State to lax certain clashes of 
gtKxls an<l not to lax others ” 

(rr*) Prescribing an (»tTcncc and Us pnniMjiocnl i.'-senMall} a lcgisiati\e 
act 

IvCgis’aiurc mav ^lelcgalc du powci ot luh uKikmg md prtnidc the 
jienalty fm* \ioUtion of the iiu <Uu io prc-viihmg the precise 

pciKilU, it may la\ down the iuuJt or the s, uvlii I ii to die admmis- 

tnilue l)ud\ to presenbe the jm-uiU wi.hin mkIi limits i,i m accordance 
with llic standard laid 4lown *' 

ih,.iCnbiiig a spctiiil pMwidun^ tci Uu In il of ri .untoi\ oftence 
IS a legislative a< t 

(ri) d'h( majoiU\ of 'In* kS'’j»rM!ie Cn n , ni /«/<•? 1 rodituf C vi 
case.*" heM that the powu lo itmovc ni.es ^ m guing Hiect to an Act 
IS an essential Icgi ^»t!\e iuncMon wJcch uuit ot }m‘ d»Kg^‘ltd (he Legis- 
laluu* to die Kxfvntnc nr <i»hei adipinistiatnc 

2 A statute will also hi. ^ a<l t(;i .Jxl'.tum ot i*s lt*gi ati\c function, 
M a Ifgi^iatuic ad(*pts an cnai'OH nt h h anoihci I.tirolature without 
a]»pl>ing its mind to what u was iilopung **' 


Ascertainment of the legislative policy. 

Tlie IcgJ^Uiixe [oIk} has tt> he aweitaiiKd h' ilie OniK fioni the 
proMsjoii-, of ihe i\ci, iiir ndmg it'^ Pit.n.iiiU '' an<i. where the Miipugned 
Act replaces anoth«u Ait, the Court ina\ e\et« i/ok mio du pioA^ioii'* of that 
Act in oi«lcr to ditciminc wheliici lie Legist, iiarc n is i»»nttric<l uiiguidctl 
pow'cr lo the Kxc^^utuo"'* 


A. Instances where policy has been laid down.*^* 

(i) S 3 of tlic .VlLTndia Scnites \ii, imjxu.ci-' die Central 

l2a. {Wr7i v, 6’7/f oj M P A. lOaS SC. 9d0 R Das C J, Venkatarama 
Aiyar, Das. Saikar JJ, J did not conciii) 

13. Dkf 4 prka Pfasad v. Slate of L, /*., A. SC --A 

14. Sarat Calcutia Corim , A, 1P5*> Cal v 

15. D. Ohose v. AddL Stssion Judi.i\ ^ C \\ \ 4, 

16 Setkia PwfH^rtus v Bhaiani, A ISol Cal. . fPnvtninnf 

17. Tfadtng Co. \. Mdf Mozdooi i^ahha \ 1%/ SC 6^*1 »Pa\Tnent 

18. Shum Ruo v. TeTHlois, A. SC. 1180 | l'andichcrr>* General Sales 

19. y^ 0 M*v^lte of Bombuv, (19i>D ?C 1 391 i ^7); State of M, F. v 

CkSn^M, A. 1965 S.C 124 ( 2 :K)i C tnon of India v Bhdntnal. A 1960 

20. kitatmgar^v Union of Indm, A. 1957 SC 478 ^ 

” A«|' p.iS.‘ w'v*S” a' i*V 5c. 

IPmttt TcAinCy & Agricultaral lands Act I9a5i. KkamMia 
V 1 mr see uosi) IOu|arat ri^aj’aU Am. m ; 

Kli^m V. %ii€ $i chimed (Bombay CommissioncrB of Divisions Ad; 19B41. 
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' Ciuveliinient to frame ruVj> foi the legulation of the conditions of service 
of meiiibeib of the All-India ScisKes. {> 4 then says — 

'"All rules in force munediately betore the coinmentement of this Act and applicable 
to an all-India Service shall conUnue to be m foice and shall be deetned to be rules 
made under this Act/’ 

legalising the contention that Parli«inujit liad not laid down any 
jKilit) or standard loi the iiKiking gl uiicb imdti the Act but left it entirely 
to the Ccntial (iuveinmeiit, tiie bupioine C<»urt ol)MTNcd llial the L,cgis)ature 
dciei mined ihc Ic^iMatuc po k) b\ bunph adopting ihe existing rulci*' and 
U>e lower coiitcnevl itjion the Genual (jroscinniuil ssab to iraine lines ‘which 
lua} ha\e the elicct ol adding to, allcung, \ai)ing oi amending’* the rules 
acctpied i ndei is 4 a^ binding It uiniiot. iticielo»c‘, be held that the Legis- 
iatuie had not laid do«vn anv j^olic) ui standaid lor the guidance of ilie 
CtiUia Government. 

An additional giouml upoii v' hah ilit delegation uai> uphehl as perniis 
Mble vas that undei ^ 3 (2) ol tin Act the luU^ so liameii were to be laid 
hefoit laihanant loi lae ‘-icvincd peuod loi the appiova, repeal or 
modihv uic*n In laiiianicju, no hat it c» uid not he said that l*ailiaincni had 
‘abdivalcd it'' aithoiUv 

I n Atic. iniiig he comliiionN oi ceding area and an ’ciononnc 
hohhng in s** t> 'he IIoiuIm^ '1»ii*iikv tHi<l Vgiicrl ^ ml Lands t Amend- 
inent) \(i, pu>.*ilcd, in " / — 

Not viihaanding anjiuini, ti>ntaiiied in sa. 5 and it, u Nhall be la^tul lc>r tile 
Slate V wernnunt, l it ib s' isiid that n i> ccjedanl Mt to do in the public inteiCNt 
to vaiv l> XiOalKation tiiC acua^e 'ot the ctiUnt area or ctonoinic holding 
having Kgard to 

u) the Niuaiiun of iht land, 
i^s productive capacity, 

UJ the lau that ihe lana in ^ixaud m a bt.'ksvara aita and 
'di /tn\ latior^ which nia> be prescribed 

It was caitcndei llat liu woi/s *an\ nthci iaili^iN gave uiKhailcd 
discielMu to the tiovcMiintiu to ]iieMra)» I ctor hu ilu hciKlit of jiariiculai 
individua's oi gJoap*» on exti *ne(iv'-^ coiisidt i iiion '1 his lon’eution wa- 
negatived by the ^Suinemc ( onn, observing tb. t llir- jxjIicv o) the Act was 
*to be fuind fiom du Ih arj^’oic whuli {hi it (<, ainend a previous 

Act ot and i]un Act ot LH8 sets nji ilic ohjc<tive*> to he achieved 

The power to vaiy the cc*iliiig aiea ai, I cciuiormc lio tling wa> aLo guveincd 
by the factois la»d dov n bv the I ‘*gi>latiiic in GL M; (c) ‘Any othei 
factoib* “wouhl b iach^is Lfiisdnr yaun^ to tin liutors mnilWHcd earlier 
tn the .section and coud not K any and rt^iyy ^uiiar wlmli ciossed the mind 
of the executive The jiowei was aNu urcujn.cnbe<l bv tlie general condition 
that it must be excuis((l “in th< publu mteuisl. ’ Of coiii&e, llie delcrmina- 
tfon of the public mtctc^t Vvas left to tlic subjective Sfilisfaction of the 
Government, but if the power abused, the notihcatioii so issued would be 
liable to be ima ulatcd on fl.at gv’onml, ut the law could ««>t lx* invatidaled 
as coriirtmtting an excessive delegation of the legisluive [H>\vei, on the ground 
thill the subjective powei could be abused.®’ 

B. InstancM where policy has net baeii Ihid down. 

1 . S. 3 of the Drugs and Magic Remedies { ObjciiioiiaWe Aihertbse- 
uiep.t) Art, 1954» provides — 

23L Gigfmed v. State, oj Punjab, A. 1969 S.C 612 {518). 

23 Sri Jtthn v. State af Bmbay, A lftS9 &C. 489 (474). 
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^'Subject to the pfovisiuns of this Act, no person nhall take any part in the publication 
of any advertisement referring to any drug in terms which suggest or are calculated 
to lead to the use of Uiat drug for — 

(a) tile procurement of miscarriage in women or prevention of conception in 
women; or 

(d) the maintenance or improvement of the capacity of human beings for sexual 
pleasure; or 

(c) the correction of menstrual di^ircier in women; or 

(d) the diagnosis, cure, niiligaiion, Ireatment or pievention of any vcneral disease 

or any other disease m ctniditUm Vvhlrh may h, z\)ve\f\td in ruUy made 
under this Act.'* 

that llic words in clause (d) ab(Ae any other ddsea^e or 
Condition Zi'hkh mjy he sfu*cinej i/i rofrs' cnnferre'l uncanailscd rind 
uncontrolled power to the IvxecuMvo to fpeedf-, any (\ ea^e and make 
estnti'ishod no crileriru no siantiard*., rind not | rc'^cribcfl any r-rinriple 
<!n which a particular di-.ea'^e or condilioji is to he -pccihed. ... I. is not 
stated what facS or \‘ircinn'itance< a!c *0 !u* r-d.en hcio cr»nsir!eratbjn U) 
include a particular condition (*r tlisea-^e. 'I'he powir of srAcifvinj^ diseases 
and conditions as j^iven in section 3 <•!) nuist. therefore, beheld to he t?oing 
hc'.ond (rcrnvis'^ili'c boini- 'aries af s.-did d.cii^^alion*'. d’lie Court, acvordingly, 
struck down fbi« purti<.in oi sec<5c»n 3 


2. S. 5 cif the Punjab Cn^nera! Sale^ 'fax Act, i9d8. f^renaded — 
"Subject to th‘" of thi'; Act, there ^hall he lcvi<d on the taxable turnover 

.of a deak. a tax at f^nch rates the Provincial Governnitnt may he notification 
direct.*' 

i 


21 


Hamditrd Dawakhana v. Vnton of tndia. A, S^.*r ‘It is to be 

noted that the fieri in the i-tanl rase i^' in •;u:kini; consira«5t to the case 
of Sri Ram v. of Bomhav (A. SC *39^. The impu.ened provisions 
of the cnncimenrs in both ihc ca-n*; '^-c:e ‘^inv.iar in <0 far a.s ihe T^crislature 
added a re^idijar>’ clatic-e, after entimerating centain specific ra<C' w’-'cre the 
power could be exercis'd. P’lt while in So the C'nnT« Jwpplied the 

ejusdem rule for interpteling the residuary viewer that dortjlnt* wa^ not 

mentioned at all in ihi unanimou?> iodcrc.cnt in the Hr.mdaiJ ca<t. 

The decision in the in-tant a!sv> at ^■^r!ance with th; i in number 

of jirevioU' cn/e^ no. ".^0 81, anfe'^ v.h^TC the le^'i iatc'e police was 

taken as the standard *01 dercrmi^iin^! whctl'or the trover of suhordic.ate 
legislation vrr:s nnc:maliH:d or not. Tn the in-tarC case, the nvrr analvsea the 
hi-torv of the IcddfJtiiUt ar.d the u'-iV-rent nrovi^^iou*: of the <tptr*e and had 
Tjo difficulty in d'smvoring the poii'-y and punx^^-e of the leci^iatinn and 
found that the cbv'‘ct of the Act ' w::- cnn'r^'l the advv.rti'Cr^enf of dnigs 
in certain case<. i.e . di?cav‘c<i and to prohibit rdver^^^^ements relating to remed'es 
professing to h? "C magfc cjualit?* '' and provide other meters connected th^C' 

with'* ’ ‘ *' 

and 

policy' ... 

ad^-^rlh'ements relating to (lie procurement of mi-rarnac' 


"ssing to h? "C magfc cjualip*'*' and provide other meters connec eo iCCTe'^ 
'* The danger ithned at v;a-> unrd lo be the dnnrei of ‘scit-meaicatton 
‘the I'on'-eiptexrC' of nnc'bh'a? adve»'Ti'ymcr.!‘ rela^ijiC; thcreie. 
y was thus a'^corrainfd, and the .orecedin: da.'';es sec* ion 4 spes^ified 


the improvement of 


.«exnal canacifv the correction oi tpenstrurd disorder nnd the trealnent etc. 
of a venereal disease, vas it not rx)=<:blo to hold that the hppuened part of 
clau- 4 ? fd'i tebted to a di^v^ase or condition ciu^drm ^cnnr< wth the oreceaing 

catcjforicsi ron?fanf wifh thf no!i.;v of “fhe^’^Court to^'holA 


categonc^. . . 1.1 

C^uft? In the circumstances, ir was possible 


V-XJuiLr 111 UiC 1. II W V J ... 

as Jn tjrevioos cases, that the I-cRislainrc was not gi'ilty of unfonstituhoral 
ddlt^atlon but that if the subordinate authority ever rnade a nile 
a disease nr condition ■which wa<s extraneous to the rolicx- of die onartment 
and not emsdem acnetit with the categories enumerated, the rule itself would 

b« void oil the cWimd of,«ftrff wres? . _ . ti» 

^nca the judement tn the uv^ant case d(^ not refer at all to the 
prevf^d^«oJ» STdriwtated IcKishtion it is d^eiilt to 

led the Court Jn the instant case to di^njtuish it ft,w the wevtows 
td decMons, It miwins for a future Bench to perfomi ilat task]. 



In 


4 

imoKim amtmjtmi tn imffA 


tnitiii 


!No gtiidanc^^ was g^vcft to the GoAWitment by the other provisions of, 
lji6 Act as to how this iK)wer wa« to be excrctse^l Iletd, the section was 
inv&liil for delegatinjif uncontrolled power to the executive.*® 


Fnnctioiii which may be delegated. 

(a) A Legiblatuie, while legislating, cannot foiesee and provide for 
all future conlingencies Whetc the l.c(»islaiine Ia}t» do>^n f/w' policy^ 
and dues no more than enable duh aulhoriseil ufficCi to meet contingencies 
and deal with nricius siiuationi> as they aiise, there is no ‘delegation of 
iegislathc authorit>’* 

(h') The power to e\tcttd the operation of an may he defegaied'^ 

In the pro-Cons(i(ution can' of tatmdmmth v Proimec of Bihar,* 
Kania C T held that die pfiwci to extend, per re, conld not be delegated 
as it was '*for the I^cgisht^^te to determine how ^ong a I'larlicular legislation 
will be in operahoir* The obser^adons of Mnkheijea J suggested that 
the pow'er to extend was a Icgishtue power but vshere the Legislature 
itself fixed a inaxinniini period of duratum for an enactment ami then 
autliorised the Exoctitne to give eftect lo tlie Art within the maximum 
pcnofl, according to the exigencies of the situation then pievailing, it was not 
unconstitutional 

In I,ider Sinqh v State of Rafasthan,'' it was not I)o^sib*e for the 
Supreme Court to avoid the b'l'^u question inasniuch as in this case, no 
maximum period had been fixed bv the legislative auihorirv. S 3(1) of the 
impugned Ordinance provuled — • 

‘*It shaP TCTiain in force for a period of two vears unless this penod is further 
extended by the Rajpramukh by notification m the Hajasthan Gazette 


It was a case of delegation of the power to extend the duration of 
the law, without hmitation It is somewhat unfoitunate that the Court 
made no reference to its interim pronouncement in toylaV^ case* It tt>r>k 
pains to demonstrate that m Ja^indranafh'^ ca^e* (he ob'^ervations w’crc 
coloured by the fact tint a powei to niodifv tlie \iw had als<j been confeircd 
and that the case could not be taken as a conclusive decision on tlie question 
whether the power to extend, without more, could be delegated In anv 
case, the Court,® speaking through Venkataraina Awar T , clearh observed 
“We are unable to agree w ith the statement of the law in Jaiindranath 
V State of Bihar* that a [lower to extend the life of an enactment cannot 
validdv be conferred on an outsiile authorin 

It is, thus, that jowe^ to extend the duiation of a statute is not 

an essential legislative power ami may be flclegated 

\c) There is no unconslitutiona! delegation where the legislature 
permits the Executive, at its <Hscretion, to adapt fwith incidental changes 
such as name,^ place and the like) existing statutes and to apply them to 
a new era , — nithota modifyin^f the policy umlerlving tfie statute^ 

(d) Once the essential Jegis'ative function is performed bv the 
Legislature by declaring the poltcv, the extent of de1ef}alion is a matter 


2 . 


te. fiwfi A. 1967 SC 1695 (tm) 

1. Mar Ahi^ V t/iwga of India A. 1902 SC 1062 (106T). 

V Bambat, 

* - * V (iw). • 

V. SM0 0/ A. 1«7 SC. 5W. 

V. Piwtf. oj Bihar. (ISfe) F^. m 
Shttkv. BufitM Bvhatkm, A. S.CV610, 

$ y- S'CJ*- 127. 

CMmm. f*««* ABmMttraiton A. 19S4 8lC 88§: (1968) I 
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for the discretion of the Lc^slature and the Cotut is not competent to 
my that the Ixiiiistature shoud not have done beyond a certain limit,* or 
that it should have provided a different standard.* 

(r) A delegation cannot be held to be unconstitutional if the rules are 
required to be laid before Parliament before they are to come into force 
and Par lament has tlic power to amend, modify or repeal them.** 

PonnisciUe ddegation in legislation. 

• 

1. The power to impose and assess a lax !■* essentially a legislative func- 
tion.’* 

The LegisLitiire must, therefore, either prescribe the rate of taxation 
itself or formulate a policy for fixation of the rate bj a subordinate 
authority.'*-’* 

But no unconstitutional ilelegalion is involved- - 

Where the legislature fixes a niaximutn rate of the imixjsition (eg, 
a cess) and authorises the KxectUive to determine the rate not exceed- 
ing the maximum prescribeil by the legislature, acconling to the exigencies 
of the public revenue.** 

If, however, the maximum rate is included in a Schedule and the 
Executive is given an unguided and unlimited {lOwer to vary' that Schedule 
itself, the <5e'»*gation must be struck down as delegation of the po"’**" lo 
nio<Ii/y the iKili'y laid dowm bv the Ia*gislature *' 

2 There was a contioversy'** as to whether a State L^islature is 
competent In authorise a local authority to impose a tax, without fuciiig 
a maximum 1» .tit to the rate which the VhmI authority may determine. 

The Supreme Court has now settU’d the question by laying it down 
that the deleg.ition of the power to fix the rate of taxation will be valid if 
the statute gives guidance to the <lclcgatee a- to how the j^ower is to be 
exercised,*'-'* or the legislative po icv is l.iid down ’* 

.1. Of course, if the delegation icUite'* not to a 'tax’ but to a 'fee’, there 
is an implied maximum limit ina'-miuh as it will not be valid un'e - correlated 
to the expenses of the services leiulered for which the fee is to be levied.*® 

The billowing .irc not ‘essential legis’ativc functions’ and may be dele- 
gated; the pow'er to '-c'ect the person-- on wliom the lax is to be laid; the 
pow'er to amend the sclieihile of exemptions**' the defemiination of the 
rates at which it is to be charged in respect of different classes of goods ^* 
the choice of the jKirticular lax suited to the purposes of tlie .\ct and within 
the competence of the Legislature conceme<l,®* setting up of the machin^ 
for col'eclion of the taxf’ nr to determine 'he details relating to the working 
of the taxation law *’,**-•* 


9. 

10 . 

11 . 

W 

13 

U. 

15. 

1ft. 

17. 

18. 
19. 
89. 

38 . 


88. 
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CkimanM v. State at 
VmoH af Indta v. Bk 


‘290. 


A 1954 Borr 397. 

I960 S.C. 475 (4S1\ 

Careteal v. State of Puniab A. l'*59 SC. 512 n 7. ante). 
Rainmcnn v Chairman. Patna \dmim^tratton. (19551 1 SCR. 
CorMt of Cakutla v Liber tv Cinema. A. J965 SC. 1107. 

Dwii Poi V* State af Punjab. A 1967 SC. 1895. 

MutU V. Stat* af If. P., A. 1957 All 159 (163). 

JDttmadaran V. State, A. i960 Ker 58 (€0). 

Vide fb 

Den Das v. Stide af Ptmrdr, A. 19W WM 

MurtMpat Board v. JTagHUft'eiwfra. A rvjm 

Dettt mMkjpdHtv v.B. C. $.4 W. 

at. 

w (*»). 
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Sab«4ble8«ted kcittaikMi. 

1, The principki. dkcussed above ha\e also been applied to test 
validity of suh-de egated Icgislatioit. Thus, it has been held that ■where flW 
X^gislature has performed its essential dut> by laying down the policy, it 
can not only delegate the function ntaking subordinate and oHcjlfafy legis- 
lation but also empow'er the delegates to redelpjprate the function to su^ 
delegates who are specified in tlxe statute itsef.'-’* Specification by class is 
sufficient for this purpose.*-’* 

2. But the sub-delegate cannot exercise the function unless the dele|^te 
has sub-delegated the function’ specificalK and in terms of the statute which 
authorises the sub-delation.’^ Thus it cannot be made witli retrospective 
eflFect in the absence of a specific provision in the statute authorising such 
retro.spectlve sub-tie' egation,’* 

.3. In m.iking the siib-clcleg.ition, the delegate may further canalise the 
power to be exercised bv the sub-delegate, provideil they are in consonance 
with the policy declared b\ the Legislature ’* 

4 In the absence of any restriction iinpo.'>ed by the delegate, or the 
statute, it is competent for the sub-dc egate to issue either a specific order 
against an indi\idual or a general order applicable to a class of persons 
generally.’* 

Powers of the Legislatnre after delegatioB. 

The Lecfislature is not denuded of its jxxwer after it has de’egated a 
function. It retains i’s to withdraw the delegated priwcr’-’* or to exercise 
the power itself so as to o\eiride either proepettixe'j or retrospectively the 
act done by the de’egalc in exercise of the delegatcil powci *** 

Con^tional and Subordinate Legislation permissible. 

But though the Legis .iture cannot delegate its essential Icgishifiye 
functions, it can entrust the a.dministration nr application of a law to the 
Executive or some other bodv. Thus, after lading down the legislative 
polici' — 

(») The Leppslaturc m.iv leave it to the iudgment of a 'ocal adininis 
trative bodv as 1o the necessity of applying or introducing the Act in a loc.il 
area: or the determination of a conling»*nc\ or event, upon the happening 
of which the legislative prosisions are made to operate.*'’** This is know’n 
as ‘conditional legislation'. 

(ill The I.egislature may lav down the policy of the legislation an<l 
then leave it to a subordinate agenev or S4»me executive authority, the 
power of making rules and regulft.ions for filling in the details to carry out 
the purpose of the 'egis’ation ***** When legislative power is so exercised 
by an administrative or other sulxxrdinate law-nwking lioilv. under statutory 
atithoritv, it u knovn as ‘sulmrdinate legislation*. On the part of the 
^gislafure, it is delegated Icgi-lation. but it is a permissible dc’egation if 
it ahs laid down the policy.**-** 


1-15. 

16. 


26. 


Hgtyhmkm v State of W. f»,. A. 1954 465: (1955) 1 SiC.R. 389. 

Vmm of India v. Bkanamat, A. I960 SC. 475 {4AP) ICl. IIB of the Iron & 
Steel (Cwitrol of Prodortion and Distribution) Oi^, Wl, hdd vilidb 
Daw^ Afiv, CommT. of Potiee A 1958 565 (567). 

SAnidev v. State of Ptmfab, A. 1959 Pnn» 453 (dSS). 

Sdut/ah KueHor v. ^ate, (1951) SCR. 308. 

Bfiari ^ State of Gtiata. A. 1964 SC 1.581 tIS84), 

» Orihl IfWf Act, (l»l) sc/. 474 CJ. Mhliatm J,>. 

&C «»(«); «^ SiM X 

&Si£Sit sa.‘tr • 
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Cooditiom of vi^dity of Conditional Lciddation. 

1. There is no delegation of essential legislative power if the Leg^s* 
lature has laid down the policy of the eiiactiuent. Conditional legiblaUcm, 
therefore, is valid on.y where the policy has been laid down by the law itself 
and no part of it is left to be detcrminal by the administrative authority, 
who is authorised to select the tinie when or the area"* or the object to 
which tlte Act is to apply, having regard to ihe policy of the law, as well as 
tire local conditions and other exigencies.**-"’ 

2, It is also pcrniissibk for the Lcgislatuic to empower the adminis- 
trative authority to adopt a legislative svheme by stages and m different 
phases, by hxing different diitcs for tlie intioducUon or different provisions 
of the Act and m different parts of tlie lerntorj."' 

j, 3. The Legislature iiia^ aullionse the Executive to apply to a new 
area not only the who e of an existing Act but also anv part of tlie Act as 
the Executive may consider necessary for the area in question ; but the 
Legislature cannot autliorise the Executive so to exercise its disci ciion to 
select and apply particular pioMSioiu- of an Act as to cunstiluie a change 
in the policy ot the eiitiie Act, in its application to that area.'" 

Hence, if the Executive, in the exercise of its delegated power to 
app'y panwular part of an Act, in fact, s<'lects onl\ sulIi parts as by 
themselves intioducc a txiltcj diticient from that of the Act, the order or 
notiheatiun of the Exccutne apple ing tlie pr-’Is m question must be held 
to be ultra vires. ^ 

4. While empowering the Executive to extend an jVcI to a particular 
area, the J.,egisiatiire ma} provide that ufoti such cxtenoion, ihe existing 
aws prevailing in that area shall he deemed to be leiicalcd. It may even 
authorise the Executive to expressl) reiieal those existing lavv» which would 
otherwise have been repealed bv implication. Such ddeg.ition of the power 
of rejieal is not unconstitutional ina'-much as the repeal in such cases is in 
realit} an act of the Legislature ilscit." 

Dekgaticm of anciUary nattarc pemaissible. 

(>ncc the ixilky and staivlard are laid down bv the Legislature, it is 
pcrmis-siblc for it to deegate subsidiary and ani diary matters to some other 
authority even though such ilelegation may not strictly come within the 
category of conditional legislation.’-'’ 

General conditii^ for tlie voUdity of •ubordimte legislation. 

1. PubluatioH is essential for the va i<iil> of suliordinaie legi^ilation. 
In the case of lavv.s enacted by the I>c*gislatuje. thev beconie .\cts as soon 
a.s tlie assent of the Head of the KxcTiUive (Tresidcnii or Governor, as the 
case may be) is given to the Hill, because the delihernti ns of the Legisla- 
ture are pubic and the laws are iwssed bv the accreditu* representatives of 
tlie peoi^e. Bui this is absent in the case of rules or regulations made by 


J. Edward Mttb v. Shtfe of Ajmer, 1 ^.R. 

2. Htuoaht, V. State of Bombav, A. 11^2 SC. 91 {102) 

S, SM* elf M. P. V. Clumpem, A. S.C; 124. 

4. Eanml y. Eath Eottm MiBs, A. 19^ S.C. 126a 

5. Embrtm v. Patna Ada^Uattm, UpS) I S.C.R. 290. 

J ?/ ?: 2 cS's* (««,: assi sen 10 * 

State at Bfitw v. Kaeatdwta, A. 195»2 SC. 2K (266, Sbastri t- J-Js ^watd 
vIsSu of Aim^ (195S) 1 S.C.K. TJS; Husemn v. State of Bmbcy, A. 

SSlSfiimm^l^Kiklwai, (1957) SC.R. 2» (31T), 
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some Department of the Govemmott or other subordinate or O£m'*ao!yweign 
law-^making' authority. Rules or regulations made by them can be binding 
On tile people onl^ after they are pub ished and made known to the people 
who are to be affected by them.’ 

Z It must not be Wtn» vtrrr. In other words, — 

(o) It most not go beyond, nor be repugnant to, the stelutf under 
a.’fwh it has been made.* 

But — 

(») When rule-making power is conferred by the statute in general terms 
"for the purposes of carrying out the provisions of the Act", the purposes 
of the Act must be determined with reference to all the provisions of the 
Act read together,*'-’* before holding ; iiy particular rule to be ultra vires. 

(»} If a rule or notification can i>e validUy i.ssued under any provisum 
of the statute under which it puqxirts to have been issued, the fact that 
by mistake, reference has been made therein to a wrong section would not 
render the subordiiute legislation as uilro Zfircs.*^ 

(b) It must be made and published in the manner precribed by the 
statute under which it is made. Thus, if it is not published in the Official 
Gazette** or laid before I'arlianient** as re(]uired b> (he statute, the rule or 
regulation must be void. 

(f) Subordinate legislation cannot be given rctrosjiective effect unless 
the statute expressly confers such power uj-ion the ru'e-tnakuig authority.** 
{d) No tax can be imposed by any b}e kiw, ru'e or regulation, unless 
the statute under which the subor<linate regislation is made spe ially 
authorises tlie impo^tion.’*-*' 

See, further, under Art, 265, post 

(e) The rule or regulation must not \ioatc any provision ot the 
Constitution. Thus, a rule which imposes an 'unreasonab'e restriction’ 
(whether substantia ly or procedural!) ) ujicn a fundamental right guaranteed 
by Art. 19, will be void.** 

Power to validate ultra vires suborduaite legielatioii. 

1, When a statutory iii>'trument is ultra rin's (as distinguished from 
‘unconstitutional’) the powers tonfererred by the statute, it is competent for 
the Legislature to validate such instrument even with retrospective effect.*’-*’ 

The reason is — if the I^egislature is coraiietent to legislate on the subject, 
can exercise that pow er either directly or by way of validating the ultra 
tires rule or notification which vvas not covered by its previou.s delegation. 

2. The principle applies to the validation of any executive action** 


9. 

10 , 

11 . 

12 . 

13. 
13a. 

14. 


Httrta V. State of Rajasthan, (1052) SCR. 110. 

Bhim Sen v. State of V. P.. A. 1(65 S.C. 435 (SSS) 

Ct. Chmataol v. State of Bombay, A. 1960 S.C. 96. 

S. T. 0. V. Patel H Co., (1959) S.CR. 530. 

UvbmuhoM MUls v. Stale of Mo P,. A. 1964 S.C. 1329 (1132), 

Nasendta Kumar v. Union ei- India, A. 1960 S.C. 630. 

Iti^mnani y. Natn, A. 19g S.^ 274 (190-1, per Stibba Rad J.) . tlTie opiiiiott 
of the mwwity (at p. ^) that retRMiiective pamet m$y be dedoi^ by 
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rtlatijig to a subject witkin the competence of the JUcgislature,*^ or the 
irregutarity following from the omission to issue a statutory notification,** or 
decUon had under defective e ectoral rolls,** 


3. In o^cise of the above power of validating an ultra vires statutory 
instrument, it is competent for the Legislature to provide that judicial decisions 
coBrtrary to the validation shall be of no effect,*®** or that such judicial 
decisions shall be reopened,*-* including a judgment of the Supreme Court,* 
or of a High Court.®* 

But the J„egislature cannot, in cxcrci^e of the abo\e power, exercise a 
judicial fnction by directing, without amending the law, that pending 
cases sba 1 be decided in a particular manner or that cases decided in one 
way shall be deaned to have been decidal in another way. ‘ 

SonM Aspects of Legislative Power in GeneraL 

Jt is clear from the foiegoing discussions that t)oth the Union Parlia- 
ment and the State JUegislatures ha\e v^ilhiii their constitutional limits, 
plenary ixiwers of legislation like any other so\ereign l.x‘gislature. Hence, 
either JLegislature sha 1 have the power to exercise its legislative authority 
in the following ways, fwicr olia,-- 

( 1 ) It may legislate either ahsohiieh or ccmditiona h . — in the latter 
case leaving to the discretion of some externai authoniy die tinve and 
niamter of earning its legislation into effect, as a so the afca mrr which it 
IS to extend,® 


{ii) It ma, authorife ^uhoidmate bodies to make or regula- 

tions under a <itatute, for its detailed administration 

( Hi) II can make either a pennanent or a lcm{iorar\ Act. 

(/«") Where the Constitution myiowers a Legislature to make laws with 
respect to a jiarticular subject, general y\ the i.egislature is entitl^ to legislate 
with rcspoc'l to a part of the subject covered bv the entrj', leaving the other 
part outside its legislation.’ 

(f) It may legislate eiliiei prospecii\ 1 1 \ oi retro^-peclively. 

(w) The juiwer of a Legis’ature to leptMl, modif\ or alter laws is, 
as a rule, co*eXtensi\e with its puweis of <hreci legishtion li can not 
only amend or repeal earlier statutes, but ma, also nKwlify or override the 
legislative competence.^ 

(r/ii) It may legislate b> 'reference’ or ‘incoi|K)ration\ \\herc there 
are provisions relating a pailicular suhjet't already cnilH>die<l in some 
previous etiacUnent, tl'e IxJgishdurc, instead (»f rc]>eating those provisions 
in the subsequent Act, maj simply refer <o th<«se piovisjons In such a 
case, those provisions are lo lie tead as it thc} are enacted in the subsequent 
Act for thc first time.*-*" 

(^nc pecti iar result of legislation hv refeiencc is that the repeal of thc 


Jadmf V, ff. AJmMsifathH, (7^/1. 

24. Si 0 lr Orisia v. J?. X. Base, A, 

3SI* SyndiitTaftntiiir v. S/fltf of *4. P-, A. 1958 S.C. 468. 

1. XacUmmU v. SfiWfe Madras, A S.C. 167 

5. X V. K Mmid V. WP. 6 (8). 

4. BAntar v. S 

5. v. A. 1982 M.P. 245.^ 

I, «. 
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previous Act does not repeal suclt portions of it as have been inanpovated 
^nto anotlier Act. In other wx>rds, the incorporated sections still r^perate 
in tire later Act, even tliou^ tlie Act in which the sections were originaHy 
enacted no longer exists.’-* 

{inii) The validity of a iegislatioti depends uj[K>n whether the l^eg^sla- 
ture concerned has any power under the Constitution to enact it; it is 
inunaterial whether the L,egu>lature omits to specify the power or mentions 
a \\rong authority.* , 

(ix) It may validate an unlanfu) executive act,'* including an un- 
anthoris^ assessment of tax.* 

’Subject to the provisions of this Constitution*. 

1. These word.s indicate that the object of Art. 24.S (1) is only to 
distribute tlie J^^lalive powers between the Linton and the State Legislatures 
and not to exempt them from an\ of tiie lunitation.s wiiich are imposed by 
the other provisions of the Constitution upon legisatiie powers. 'Fhese 
limitations are — 

to The fundtinicntai lights guaranteed by Part III of the Constitu- 
tion, *a even wlierc the legislation is umlertaken in pursuance of a Directive 
Principle.® 

(lit The limitation imposed b> the Entnes in the Legislative lasts 
in the Seventh Scheilulc as to the Mihject-niatfcrs on which the Union 
or the ^tate LegcNlature tiiav legislate.’ 

ii.ij Other tnanibtor)’ provisions of the Consliuition which impose 
limitations ujxin the powers of the Legislatuie, c.g., Arts, 286,’ .Wl,* 303.* 

0? 1 In the case of Stale legislation, theie are further limitation, vir.., 
that la) its operation cannot. exteml beyond the boundaries of the State, 
in the absence uf a territorial nexus; ih) it must be for the purposes of 
the Slate.*-’® 

tt ) What d Legi.daitn e cannot do dirwtl). it cannot ilo imlirectl}. 
Hence, if a matter i-. beyond the legisUitive coinjictence of a Stale Legisla- 
ture (bring outside Lists II and 111), it raniiot legisatc on that subject by 
way of ‘adopting' a law made by anotlier Legislature.” 

2. On the other liainl, the powers of the I legislature cannot be fettered 
by anything outside the Conslitu'’on, surli as an obligation undertaken by 
the Government,'* or a Crown grant or a grant oi agreement made by the 
ex-Ruler of an Indian State.'* 


1 . 

2 . 

3. 

4. 

5. 


Secy. o1 State s. UmduUhtm Ca-epetatHt Ins., IJS31) 35 794 P.C. 

Ram Sajup v. Mun^hi, A. 1963 S.C. 553 (55) 

Ahmed v Inspector, A. 1969 Mad. 261 (266 1 
United Provinces v, Atiqa, A. F.C. 16 
-. P. C, MiUs V. Broach MumRpeisty, A, I9fn SC. 192 (196), 

5a. Beldam V. Slate of Brm^y, A 1955 S.C 123 (146 ) : R. M, D, C, v, UHm af 
Indus, (1957) S.C,A. 912 (922), 

g. State of Bombay v. United Matats. (1953) S.CJR. 10fi», 

Kerala E<hiat)o& BtH. in ret, A. 1^ S.e. 959 (9«). 

^omoM TntnspoTt v. State af ^fasthan, A. 1958 Raj 114 (119}. 

SMe of RoMftay v. Ckamerbautufota, A. 19S7 SwC. 899. 
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PreraRi|>ti^ that a Legislature is acting within its cmupetence* 

In construing an enactment of a Legislature with limited competence, 
the Court must presume that the Legislature in question knows its limits 
and that it ih only legislaing for tliose uho are actual y within its jurisdic- 
tion.*^ The enactment should, therefore, receive, if possible, such inter- 
pretation as will make it operati\e and nr»t inoperative.*^ 

It is only where there are clear and unequi\ocal words in the statute 
which go to show^ that the Legislature ha« travelled outside the imitations 
laid down in the Coiislitulion that the r<»urt wdll pronounce ihc statute 
to be ultra lires^^ 


The Dectrine of Colourable Legislation. 

^ 1. This doctrine means that if the Constitution of a State distributes 
the legislative spheies marked out by sp'‘cific Icgi laiive entries, or if there 
are limitations on the legislative juthuril\ in the -.hare of fundamental 
rights, questions do arise as to whKher the legislature in a particular case 
has not, in respect io the ‘subject matter of the stntiUe or in die method of 
enacting it, transgressed the iniit'' of its constitutional j>o\mts. Such 
transgression may be patent, manifest or direct, but it mav also be disguised, 
covert ano' indirect and it to thi^ la*ler class of cases that the expression 
'Volourable legislati<jn** has been apjj ied in certain judicial pronounceinents. 
The idea conveyed by the exprc'^sion i' that although apparentU a Legislature 
is passing a statute puiporling to ait within the hmits of its oowers, yet 
in substance and n lealit) it tiaii'^gres'sed tlicse powers,*® the transgression 
being veiled liv v ' at appear*?, on proper exaniinalion to he a mere pretence 
or disguise,*^-** e.g., where the powei to acquire prop'TU for a public purpose 
is use<l to acijuire proj>er^\ for the p'‘T[w)st: of di‘'pi •-in? it at a profit 

2. In order to rle'ennire* the true naiuie »>f a legislation impeached 
as colourable, — 

(t) The Coiut mu'*! ‘o«jk to tlu* an»l iu>l inereh the >rm of 

the Act. 

* Where the law-making authority is of a limited or qxiabfied characier it may b© 
necessary to examine with sevtne stnrincss the »ibs^ance of the lepida son for the purpose 
of determining what is it that the Lop^lature i*> reallv doing” 


For the pm pose <«f insc'^dga.fing tlic srh-’anco of an inac^mont, the 
Court will examine two thing'- {a) effea of the legisUtion and f ^0 object 
or purposes of the Act.*® 

(ii) On the other it diould be cleaih undei stood tba^ the doctrine 

against colourable legislation lias nothing to do with the of the 

legislation: it is in essence a questum of <>r power of the Legislature 
to enact the law in question.** 

Thus, the Court has to examine t*'e obiter of the le^^i'^lition for the 
purpo^MT of a-^rertnining the true character <'rd ‘Juhstnnce of the onaettnent 
and the class of sWijcrls of ’cgislatiim to whi^-h it reallv belongs and not 
for finding otit the motives which induced the lA*gislature to exercise its 


14, 

14 

14 
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powers.'* If the H^fpslature is competent to make a parHcular law, Us 
motive”,'** in enacting it or the fact that it would operate Ivarshly on some 
per«iorts,*^ is irre'evant 

For instance, — 

Since Parliamttit lias the power to pro\ide for detention without trial 
in the interests of the defence of India, it cannot be urged that the enact- 
ment of the Defence of India Act was mo/a fide or colourable since there 
was already a Preventive Intention Act on the statute book.'*b, 

3 To unravel a p'an of fiaud on powers, it may be necessary to 
scrutini/^e a'l the documents which help to ascertain the truth. It may thu.s 
lie necessary to look into another Act to ascertain the pith and substance 
of the impugnc<l •Xct.’* 

4 The doctrine of colourable legislation has no application where the 
powers of a Legislature are not fetterwl b> an> constitutional limitations. 

5. Thourfi the validity of a taxing statute cannot be challenged merely 
on the ground tint it impo->cs an unreasonably heavy burden,** it can be 
chal’cnged on the ground that it constitutes .i colourable exercise of, or 
a fraud upon, the legislatiie powei, c.g, that it is a mere cloak to confiscate 
the property of the citirai taxed or to control and regulate and not to 
raise revenue** 

242. (1) Notwithstonding aaythiiig in dunes (2) and (3), Pnr- 
Subject-matter of laws Kament has exdosive power to make laws 
made by Parliament and with respect to any or the matters enmneratea 
by the Legislatures of in List I in the Seventh Schedule (in this 

Constitution referred to as the **Uiuon List**). 

(2) Notwithstanding anything in danse (3), Parliament and, subject 

to danse (1), the Legisbtnre of any State **« also, luve 

power to make laws with respect to any of the nutters enumerated in 
List 111 in the Seventh Schedule (in this Constitution referre d to as 
the **Cimcurrent List**). 

(3) SAject to dauses (1) and (2), the Legisfaitnre of a State . . . .***» 
hM cxdastTe power to nu^ laws ter suds State or anjr part thereof 
wdth reluct to any of the matters enumerated in List II m the Seventh 
Schedule (in the (^stitutiem referred to a* the ''State LisP*)> 

(4) Parfiament has power to make laws with respect to any matter 
for any part df the territory of inefia nd induded in a Siate**b notwith* 
stan£^ that sods matter is a matter e nu merated iu tihe Stale List. 

Art. 242: Distr%tttkm of legistetive powera 

1 Tht** Arlicic deals with Ihe distribution of legislative power* as 
between the Union .nod the State Legislatures, w'ith reference to 


18s. of BSm v. Kmethutkr, fl9M> SC R 889 (94f)',* ATogcuMra v, And^tt 
Carpn., A. 1959 SC. 308 {318); SMe of v, iftreMmei, 
A 1960 SC., 796; Board of Trustees v, Btatr of Dri«. A 1982 SC. 4a 
1ft Stnik V State of Punfab, A. J9S4 S.C, 381 («!). 

m KrUhm ^imMm v. Vdm of Ta^.A. 1W9 SC 1124 (3|«). 

B F. A. IS® ac. 1883 iimy. 

a. V. SiPofr of Kerala. A. 1981 SC 3S8. 

& S' J5*«fe d Mv$ot% A 1982 tA 9M. 
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tlic different Lists in the 7th Sch. The gist of the Article, in short, is that 
the Union Parliament has full and exclusive power to legislate with respect 
to matters in List I and has also power to legislate with respect to matters 
in List III. The State Legislature, on the other hand, has exclusive power 
to legislate with respect to rnalters in I^ist IL minus matters falling in Lists 
I and TII ami has concurrent ixmci v^ith respect to matters included in 
List III.” 

2. Art. 346 pro\ides for the di<Jtribution, as beU\eon the Union and 
the Stales, of the IcgisInUve power which is conferred b} Art 245. Art. 
246 therefore, must a so be read as \ubjec!' to the other provisions of the 
Constitution', e.g, Art 4.” 

Distributkm not retrospective* 

♦j The distribution of legi-^^ative powers marie b> the present article, 
read with the Entries in the Ivcrislalixe Lists in the Seventh Schedule, 
is not retrospcclive^a <is to affect the Aa^idily of laws tn force at the 
commencement of the Constitutinn They wih continue to be in force by 
virtue of Art, 372, until repcaicd b\ the competent Legi^talu^e, even though 
the I.<egislaturc W'hich enacted the pre-C'onstitution law world not have 
the power to legislate with ic'^pect t(’‘ that subje I under the scheme of dis- 
iribuiion oi Itgislativc iKiwers under the rnnslitution 


Effects of a law being ultra vires. 

1. The legislative p<Avers of the Legi'^lntiircs of the Union and the 
States being limited b\ die pro\i^lons relating to rlistribulion of powers and 
other mandatorv*^ 'imitations'^® imtK>«ed by different provisions of the Con- 
stitution, a law passed without legislative competence is a nullity ab iniito^ 
and nothug can ho done to mie tliat law* Even a sub<e(|nent amendment 
id the Con<-MtiUi<>n cannot confer lurisdiclion upon the Legislature with 
ictriApective effect, ‘^o as to v'alidatc that 1 aw^’ 

2 In it wtis opined that while in the cas^ of con- 

tiavontion of a fundamenial right the impugned I'lvv i-> not wiped uut from 
the statute hook ahogethor but ns a result of the declaration of its uncon- 
slitutionality, it ceases to stand in the viav of those who are entit’ed to 
exercise the fundamental light in qucMioii/ — in the c.ise of want of legis- 
lative competence the law is render'd a nudity for want of jurisdiction 

The above view, as rcga»*(h contraventi<in of fundamental rights, has 
been overru ed in the subsscquent case of Pref^ Chwuf \ Sfi^e of U P ,* 
v\here it has been held that while the view taken in PhikajT^ cast* may 
be correct as regards pie Consiiintion laws, which cannot be said to have 
been void ah wilio foi cunt in vent ion of fundanienlal rights since no such 
rights were in existence ^^hen such laws w’ere made,- the situation is 
obviously different as regartls Ccnsfihftion laws \^l 'ch are void oh 
iftitio, bv reason of Art 13 f2\ in case tli**v violate an\ of the lights 
iftcHuled in Part HI of the CorstitiUton Ait 13 (2), according to this view, 
operates as a limitation on the legislative competence of the Legislature 
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concerned in the sttne way as the Lists in the 7th Schednte do;; whedier 
a person is a dtiaen or not may be relevant for the purpose of enforcertifM^ 
of a fundamental right but it cannot be userl for the ^rpose of retaining 
on the stahite book an enactment which was void oh imtio or for the purpose 
of reviving it by a subsequent constitutional amendment of the fundatnentid 
right in question [see p. 16, ante]. 

IMiether a Legislature can validate its ahra vires legislatiim after 
becoming competent. 

Where a I-,egislature which made a law with respect to a subjert over 
whidi it had no legis'ative* competence, subsequently acquires legislative 
competence over that subject, ^iv, as a result of constitutional amendment, 
it is competent for the Legisbttire to make a fresh enactment, adopting the 
provisions of the earlier ultra HTfS Act and then to give retrospective effect, 
so as to validate the ultra firct 'egislation,* Such law would be a valid ‘law’, 
with retrospective effect, for tlie purposes of constitutional pro\4sions sudj as 
Art. 31 (!).• 

Whether an ultm vires law can be validated by another Legislature 
wbidi is competent. 

1. It would appear from the Supreme Court deci^on in Sundart^mier 
V. State of A. P f-* that it is competent for a T,egis’ature which is entitled to 
legislate with respect to a subject to validate, wnth retrospective effect, a 
law (relating to tliat subject) passed by another T^egi^lature which was not 
competent to make such law, as an ancil ary measure.* 

2. Thus. Parliament can enact a \'alidating Act to save a State law 
which has transgressed a specific limitation imposed uoon the power of the 
State LegislittJre, such as Art. 286 f2),^-* as it «tood before the Constitution 
(Sixth Amendment) Act, 1^56. Tt is to be noted that Art. 286 ( 2) it'-elf 
‘empowered Par lament to authorise a State Lceislatiire to legislate Wr'fth 
respect to matters outside its compctwice under the I.egislative Lists. 

Power of competent LesneUrture to adopt law made by another 
Legialature. 

1. A Legislature, in exercise of its legislative power with resp^ 
to its subiect mav, instead of enacting a measure of its own. extends to its 
i.w'n territory a law made bv another T.erls’aturc. 'rhus. Parliament is 
romnetent to extend a la'v made bv a State to a Union Territorv,** 
Simi arlv, it is competent for a Legislatuie to adopt and incorporate 
an Act made hv another Stale T,euisl.iture, relating to a subject writh respect 
to w’hich 1' has legis'ative power.** 

2. Wien a law i< thus extended, it becomes an Act of the extending 
TvCgislature itself, by incorporation.** 


Wnt Roi^nad Elfrtrie Disi Co. v of Madrof A. 19^ SC. 1753. 
Sandarmamiet v. Sfate of A. P.. (1956) S,CP U22 {1463), 

A*kok Maud V Stm of Kfodrat. A 1951 SC. 1433. 

/adao V. Mutdciital Committee, A. 1961 S C. I486. 

A doubt was expressed at p, 101 td Vri 4 of the 4tli Bd. of the Audioi's 
Commentmv on the Constitution of India, that, our Con*tltut)«o’hefaw ieifTti 
in natqm. It was not open to the Union I.eel^8ttrre to valkhite a State ie(ihita> 
' • matter bewnd the kghMhn eimpoem ,et die latter, 

tm^-the,-t*i^jtstive Lteta in the ahspyce of a eoe^ pnamon eoA as 
Alt. Tto Viev apmara tO have been MiuOorted hv % intlo^ bi 
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CL (i)t niotwititotMkdiiiC loisrtliiBg m cb. <2) and (S)*. 

'^ese words lay down the princip e of federal supremacy, via., 
that in case of Inevitable conflict between Union and State powers, the 
Union powers as enumerated in List 1 shad prevail over the State powers 
as enumerated in Lists 11'* and 111, and in case ot overlapping between Lists 
111 and II, the former shall prevai .*•-** 

2, But the prmciple of federal suprenutcy laid down in An. 246 (1) 
of the Constitution camiot be resorted to unles.s tlierc is an “irreconci.able” 
conflict between Entries in tlie Union and State Lists. In the case of a 
seeming conflict between Entries in tlie two Lists, the entries shoud be 
read together without giving a narrow or restricted sense to cither of them. 
Secondly, an atempt shouio be made to sec whether the two Entries cannot 
be reconciled so as to avoid a conflict of jun&dicliun. It sliould be considered 
whether a fair reconciliation cannot be eflected by gismg to the language 
of the Union Legislative List a meaning which, it jess wule than it might 
in another context bear, is yet one that can properly be given to it and 
equally giving to the language of the State Legisative List a meaning 
which it can properl_> bear. The non obstante cause in Ait. 2-K) (1) sliall 
operate only if such reconciliation should prove impossible “ Thirdly, no 
question of conflict between t».o Lists vvil arise ii the impugned legis- 
lation, by ih'' 'ipplication ot the docliine of ‘pitli and substance’ (see under 
Sch. pnst}, appears to fall exclusively uridei one last, and the encroach- 
ment upon another List is ony incidental."' 

^iUs respect to*. 

It is in view of this expres.«ion that the doctriiie of ‘pith and substance’ 
has bc‘cn .ipplicd in the interpretation of ti,c legi-lative powers of the 
la:gisiature.s undet the Consiitulurti. When a question of z-,rcs of any 
enactment is raised, it is to be seen whethei, looking at the legislation as 
a whoe, it can lie s<ii(i to be a legislation sulfitanttahy with respect to any 
(if the Entries in the List.'* Once it is he,d that it doe.s, tlie legislative 
power conferred by that Eiirj will extend to all and! ary matte s which 
maj fairly and reasonably be said to be compu-hended in that topic of 
legislation.'* 

[See, further, under the Seventli Schedule.] 


CL (2): Concurrent power. 

The Union and State Legislatures ha,e concurrent iKiwer re.spcct to 
the subjects enumeiatcd in List 111. llencc, the State Legislatuie has full 
power to legislate regarding these subjects, subject on y to the provisiom in 
cl. (2) of Art 254, tha. is, provided the provisions of the State Act do not 
conflict witli those of any Central Act on the subject." 


CL (3): *For such Stnt^. 

See "Extait of State Legi.slition”. ante 


In case of an^ conflict between Enlrici in Lists I and II, the power 
of Parliament to legislate under List 1 wi 1 supersede /‘ru tanto the exercise 
of (he powtnc by the tstatc^Legislature.'* 


Sndkk V. W, r. O. A 1969 &C. 59 (42). 
Stdtrrmmiym v. MuttHmmm, A 1941 F.C. 47. 

V. KffiMeio)i Bmk. A 1988 

0f dpnUmy V. (l^l) 5.C.R. (i^vsi) 

Ir CpMirjt V. «f Madm, A. 1945 PC. 9& 

V. A 1941 P.C. 16 Wh ^ 
~ ViljirTf'titf C*. v. Afmir A 


c.c. m 1311). c. c. 


i'fy. A 1969 S.C. 227 (2«) 



Isowribk 1^ 

Cl. (4>* Piwwir of PwlMiMKt rogwpd la Uaion ToMloilafc 

The effect of the present clause is to rehcve Parliament of the tolte- 
tlons iuipo!>ed upon its powei by cis. (2) and ^3), so far as Union Tcrw* 
tones are cimcerned. It is, accordmglyi competent to make laws with restMSCt 
to such Terntones even as regards nutters included in the State Irist.** 
In the excrase of this power, Pariianicnt is not fetteretl by the Entries 
in the Stale List oi an> thing following tlieiefrom.**' “ 

The inclusive dehmtion of 'State' m s 3 (5S) of tlie General Clauses 
Act is not to lie applied to interpict Uut woid in the present clause. If 
the incluane dehnition of ‘Sate’ in Sec. 3 (5S) of the General Clauses Act 
were to appl> to Art. 246 (4), Parliament would have no power to legislale 
for the Union Terntones vvitli respect to nutteis enumerated in Uie State 
List and until a Legislature cmpovveicd to legislate on those niatteis is created 
under Art 239-A toi the Lnion Territone'-, there would be no J^cgisbture 
competent to legisate on tliuse nutters, moreover, lor certain territories $uc]i 
a< the Andaman and Nicobar Islands no Legislatute can be cre.itetl under 
Alt. 239-A.“ 1 

Z47. Notwitiwtnmimg amytlmg in this Clugitery Parlivneiit may by 
law provide for the estaUishment of any addi* 
Power (rf Pamammt tioiial courts for the better administration of 

MSi of ^r^SS.1S■- ‘•’T* *»y or of any e^ti^ law 

titMial courts. '*rith respect to a matter enunaerated w the 

Umon Lut. 


246. (1) ParUament has exelAsive power to make any law with 
Residuary powers of respect to any matter not enumerated in the 
legidauoa Coocurrent List or State List. 

(2) Such power shall tndude the power of making any law imposing 
a tax not mentioaed in either of those Lists. 

Art 248: Residuary power of legislation. 

1 Notwithstanding the great tare with wuith the vauuu-i Lnlnes 
in the thiee Li»tv ut oar tomiihUion have Utii ii uned, uicic be sonic 
legislative or taxing iiowci whiili docs uut conic uiidei anj of ihese Knlnes 
In such a ca>e, it is the Union i'arliainent which shall h.ive j^mwer to egis- 
late with regard to such mattci or taxation, bv viituc of the piesciit Article. 
Pesurt to this residual jiowcr should, however, be a nutter of ‘last refuge* — 
on j when all the Lntiies in Uie Uiree Luts are a^nolutely eAhaasted,*^ tliat 
IS to sa>, only if the subject ma*<<!r cannot be comprehended in any Entry 
in the three lasts.*’ 

In a case where two constructions are possible, one of which will avoid 
resort to tlie residuary power and the other which will necessitate such resort, 
the former must be preferred ** 

2. Tins Article applies to the Umon vis a vis the States. So far as 
the Union Terntones are conct^ned, the rc evant pruvisicgi is Art 246 (4).** 

3. As instances of laws passed luider the residuary power may be 
mentioned— the Himachal Pradesh Assanhly ( ConstituUcm & Proceedingv> 
Validation Act, 1958 r** the Gift Tax Act,*‘ 


18. <J ittikm La V 6’tefe ai DeOii, A. 1968 S.C. 682 (485). 

19 Ktmtym V. /, T. O., (i^> 1 feC J. 727, 

20 Stdtfrm^ym v. Mtahuammk A. fMl P.C 47. 

21. SmJW T. O. V. Htarrtth, A. 1979 S.C. 998 * 

22. v. Atcyuto, (1946) POrT h, 

28, /edefr Ijf. P. MnMrtra^ (1968) 3 SLCJL (7(M>» 



AitW stiiiRT^ (MhihtittititiH (a SHtf 


(1) Nqt wthtH m itb g in llie iongong gravtMwi* 

of tihii ClM4ptMr» if Uw Ona^ or SWw Ina dediuredi bjr r ta o i otio n 

Power of Parlaroent by not 1^ than two-tiM of the 

to testsiste witix teqwct nonbero presettt and voting that it » necetsary 
to « matter m the iMate or oa pei Bont in the national intctett that Ptoriia* 

in the national nont ahonld make laws wi^ reapect to any 
intet^ ^ matter enumerated in the SUte Uat specified 

in the resolution, it shall be lawful for Parliament to make laws for 
the whole or any part of the territory of India with respect to that 
matter while the rcsolutioo ronains in force. 

(2) A reetdtttion passed under clause (1) shall remain in force for 
sudh period n^t exceeding one year as may be specified therrin: 

Provided that, if and so often as a resolution approved dte con* 
t m ua rw e in force of any such resolution is passed in the manner pro* 
vided in clause (1), Mich resolution shsdl continue m force for a further 
period of one year from the date <m which under this clause it would 
otherwise have ceased to be in force. 

(3) A law mode by Parliament which Parliament would not but 
for the p a s si n g of a resolution under clause (1) have been com- 
petent to wudfe shall, to the extent of the incompetency, cease to have 
effect on the eiqniation of a period of six months after the res<dntion 
has ceased to be m force, exo^t as respects things dkme or omitted to be 
done b^ore the expiration of the said period. 

Art. 249: Power of Parliament to legislate with respect to a State 
subject, in the ‘national intmresP. 

The prcMiil Artule ot our Constitution ciiiix>werv tin. Union Parlia- 
tnviU to take up for kgibiation by U'.e f anv matUr enumerated in 
List IJ, whentyti the tuumii oi t'latt*. r^M>\e'', by a 2/ ^ majority, 
tliat such lcgi*<laiion i luct ".ar} or xpcdient ui the national interest'. In 
otlnr VtouK, wlieiuytr .iu\ '.uJi iiwluium is i»a''‘'t(i, Att 246 (i) will 
tease to be a lettii on the jxiwci ot the I num 1 u uimtnt, to the extent that 
llu resolution goes Ihis pown is lu b* ilistmguisbtd tiom iliat conferred 
by Art 250, lor, uiuler the piesent Aiiidc no ti.iergeiK\ is iietessarj for 
tiu as'sutiiplion ot tiic Mate jK>\yti hj raTliaiueiu Nationa interest’ is yvidt 
enough to coyer any inatttfi which his incnbnce o\er the country as a whole 
as distutguisJicd lioni au> jwrUcuai locahtj or -cction ot the peop.e** 

Instances of Acts passed under this article. buppl> and Prices of 
goods Act, IVSO, Eyatuce Interest tsepataiion) \ct 1951 


2S0. 

Power 


(1) Notwithstandhig enytlung in this Chapter, PerlUuiMUt 

, „ , , shall, vrhile a Prodametion of Emergency is in 

of Pafliamenr — — » . . . . , 


to legislste With respect 
to any mstttf in the 
State Last; if a Prsefauna* 
tion of EaiergUkry is in 
opengkn. 


igieratimi, have power to make lews ivr ^ 
whole or any part ei the territory df buKa with 
luspect to any of the matters enumnnted in tim 
Stale lisk 

(2) A law made by ParUsment which 
Paitiuwuut wbttMl not hut for the issue of a Prodamation of Emergency 
havta hatti cowprtiiit to make shaU, to the extmt of the incompeteMy, 
oaaa» ha IdW affect on the expiration of a period of six «««?*“• 
tihir I^NtdwMd^ has ceusod to operate, except as respects thmgs done 
or oiiw b pi to ho tiono hstfpao tW expiimti<m of the said period. 


2k % IMtar, Ch Vot. IV, p. 126-7. 



sJecwm c&KSViytttfioK op tmlA tAict. jfil> 


IiMUnt ik orliflu 949 poM 9S0 tlwitt mliiot 0m po wwr of 
iito laogitliitiirt ^ « Stolo to nwke mtjr low wlwsli noApr tmi Coaoli* 

tatka it hap powar to auJse^ bat if oajr provi- 
Mioa of a faiw npoclo by <lw Leg fa i l o ti Mre a fkate 
io Mpataaat to any provinoa of a law maaa 
by tbe Parliomeat wbacb PaiiiaaMait ba« ooder 
latber of tbe aoid artidet power to mab^ 0m 
law floade by Parlumeni, whetiMr pat ie d before 
or after dw law made by the Lefiuatuto of dM 
States shall prevail, and the law made by the L e g ia latare of die Stake 
•hall to the extent of the r^wgnancy, but so long only as the Jnvr mada 
by Parhament coatiniies to have effect, be inoperativew 


laeoittistency bstweea 
laws made by Parlia- 
ment under artides 249 
•tad 250 and laws made 
by lbs Lefialatures of 
States. 


2S2. (1) If it appears to the Legidatures of two Or more States 
to be desirable that any of the matters with r es pect to which ParBa* 

meat has no power to make laws for the States 
except sm provided in articles 24b end 2S0 shoaM 
be regulated in such States by Parliament by law, 
and resdutions to that ^ect are pass^ by 
all the Houses of the Legislatures of those 
States, it shall be lawM for Parliaaoent to 
pirns an Act for regidating that matter accordingly, and any Act to 
passed shall apply to such States and to any other State by wbkb it 
is adopted afterweurds by resointhm passed in that bdialf by the House 
or, where there are two Houses, by each of the Houses of the Legislature 
of that State. 


Power of Parliament 
to lefislate fw two or 
more States by consent 
and adoption of such 
kpslation by any other 
Slate. 


(2) Any Act so passed by Parliament may be amwided or repealed 
by an Act d Parliament pass^ or adiHited in like manner bat shim not, 
as respects any State to whidi it ai^lies, be amended or repealed by 
an Act of tbe Legisletiire of that Stsde. 

CL (1): Pchver of Parliament to legislate for States by consent. 

1. There are many subjects in the Jstaic LUl, e.g., public health, agri- 
culture, foiests, h'heries, \vhich v^uulii rwjuire vomiiiou legisiation ft>r two 
or more States So. this .\rticlc makes it i>o‘»ible for I’driauient to make 
such laws relating to State subjects, as rejjartls such Stales whose Legisla- 
tures empower Parlianicnl in tliis bdialf bt' rei>olutiun.s. 

2. Even after the enactment of an Act by Par'ianient under this 
Article, it i.s open to any of the other Stales to adopt the Act for such 
State by merely pasting a re.so'.ution *o that effect in its IjCgislaturc.** But the 
operation of the Act in such State cannot be frewn anv date earlier than 
the date of the resolution passed in its Legislature adopting the Act.* 

Some Acts paased by Pariiament under ArL 2S2: 

Prize Competitions Act, 1955.** 


253. Nokw dlh »to nd i n g pnytldiig in the loregmag provicioB* of 
diis Cbopker, Parfinment hM power to nmlpeeay 
low for the whde or any pirt of the tamlarp 
of indih for unploaieaiiBg any traaiy^ nffteb- 
, . AMMt or oonveadtOB With nay o0m oanw l r y or 
eongtrmyoy jkcMionmadeataoy bitewiniionri confaemtk^n 
pun on oner MWiy. 



25. 

t 


Jf. y! Sta$* A 1962 5.C. 994. 

Y m ka tm am m v. ♦/ Jhay, A i960 MaA 
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Art. 2S3: Legislattioii for giving c0ect to interMtioiHil agreement*. 

This Article is in conformity with the object dcc’ared by Art. 51 (c), 
OMff. Treaty-making, iniplcmenling of treaties, etc., ,is a subject of 
Union legislation, under Art. 14, List I, Rut it would have been 

diflicult for the Union to implement it< oblig.iliKms iiiider treaties or other 
international agreements if it were not able to legislate with rcsplct to 
S/afe subjects in so far as that niav be necessary for that purpose. Hence, 
this Article, by^ the w'ords ‘notwithstanding the foregoing provisions', 
empovsers the Union Parliament to inviulc Li-'t II, in so for as that may 
be necessary for the purpose of implementing the trcjjtv obligations of 
India. 

**Notwitlistan£ng anytlung in the foregoing provisions of tins 
Qhapter^. 

These words mean that the di.stiibution of legjs'a''ve powers betw’cen 
the Union and States shall not riUiicl the power of f’ar lamcjit to make 
law's under Art. 253; in other words. Parliament sliall he competent to 
lepslatc on mattcis inc tided in List IT, in so fai a*- the .same may be 
necessary for the implementatum of treaties or agrcctiicnts* But other 
prosisions of the Constiintion, suth as the I'cndamcntal Rights, cannot be 
violated >n making such laws.* Again, ro ccs'.i.jii of Indian territory can be 
made willM/iu amendment of the Constiti'Mon.*,* Rut the settlement of a 
boundaty dispute does rntf cnnsiitute co^'-iion nod can he effected w'ithout 
either constitutional amendment or legislation.* 


254. (1) If any provision of a law made by the Legislature of a 
State is repugnant to any provision of a law made by ParlUunent wducii 
Inconsistena’ between Parliament is competent to enact, or to any 
laws made hy Parlia- provision of any existing law ssuth respect to 
ment and laws m.ade by one of the matters enumerated in the Concurrent 
the I.cgislatures of then, subject to the provisions of clause (2), 

the law made by Parliament, whether passed 
before or sifter the law made by the Legislature of such State, or, as 
the case may be, the existing law, shall prevail and the law made by 
the Legislature of the State shall, lo the extent of the repugnancy, 
be void. 


(2) Where a law made by the Legislature of a State*. 

with respect to one of the matters enumerated in the Concurr^ 
List content any provision repugivmt to the provisions of an earlier 
law mside by Parliament or an existing law with respect to that nutter, 
then, the Ifcw so ma<ie hy the Legislntui'c of suA State slull, if it ha* 
been reserved for the consideration of the President and has received 
Ids assent, prevail in that State: 

Provided that nothing in this clause shall prevent Parliamert from 
estaet^ at any time any law with respect to t^ same matter including 
a law adding to, amendbg, varying or repealing the law so made by 
the Leidtiot^ «f tibe State. 


S. AjWh Sbuk V. SMf of PUf^ob, A mi I^ntJ (.?:n (reversed on other 

*' bJ ‘ Tht SSrhednle’ haw been omitted by the Constitution 

AnmiacRt) tssi, 



m 


coNsiTwtioK oy ik»u 


CAri m(iy 


ScdiNft of Att. SMk 

Cl. {1) lays down a general rule. Q, (2) is an exception to Cl. (1) 
and the Proviso qualifies that exception.* 

CL (])i Union law to prevail whero State law is lepuvnaiit to it 

The question of repugnanev arises in connection with the subjects 
enumerated in the Concurrent (List III of the 7th Schedule) as 

regards wbicli l)oth the Union and the State Legislatures have concurrent 
powers, so that the question of conflict between la\ss made h> both Legis- 
latures relating to the same sjibject netes^arlly arises 

Cl. (1) says that if a State law relating to a *Concurrepit stihjeef^ is 
'repiignant' to a I'nion lau relating to that <iubject, then, whether the Union 
law is prior or later in time, the ITnion Iaav will prc\’^^il and the State law 
shal^ to the extent of such repugnancy. l>e void 

The following points should be noted in this connection* 

1 The State ’aw does not become \oid as soon a«* the l^nton Parliament 
legislates with respect to the same subject There is nothing to prevent 
the State I-egislature to legislate with respect to a Concurrent subject mere^ 
because there is a l^nion law relating to the Same subject Art 254(2) is 
attracted on’y if the State la\\ *repu(ptanl' to the T’ninn Act ® which mt'an^^ 
that the two cannot stand together* The doctrine of Wetipied field* has 
no application in the interjiretatiun of the present article 

^ 2 There is no question of applying Art 254, unless the State law is, 
in its 'pith an<l sub'^tance*, a law relating to the Concurrent last If it is 
covered bv an Entry in the State T/i‘«-t, hut on’v louches the Conciurcnt last 
incidcnfaltv. there is no application of Art. 254 

3. Tlie onus of showing the Vepugnamw' and the extent iheuof is 
on the party w'ho attacks the validity of the State law 

A State bn* niav l>e ‘npugnanC in am of the following wa\s — 

('i) When there is direct conflict hetw*een the two provision^J *.* This 
inav happen — 

(a) Where one cannot be ohe\e4l without disobexing the oth<r* 

(M Tvo enicTnien^s mav be inconsistent although ohe<lience to 
e?ifh of them ma\ be pO'^sdile without disoh<*ving the other Statutes do more 
than impose duties, they* may, for in^^tnnre. confer riffhtSr and one «tatute 
is inconsistent another uhen it take^ a rifjhf confetred bv the 
other even though the rigiit be one which might be rwftrr#/ (^ffdonrd 
without d!sobevint» the statute which conferred the right ** Tn other words, 
repugnancy is not confined onlv to the case where there is a direct conflict 
betw^n tuo Legidri+utes, e g, vhere the one savs Mo' what the other savs 
dont' Tt may aKo arise wheie lx»th la*As operate tu the same field and the 
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two cannot possibly stand together, e.g, where both prescribe punishment 
for the same r)fFence but the punishment differs in degree or kind or in 
the procedure prescribed. In all such cases, the law made by Parliament 
shall prevail over a State law, under Art 254 (2), The principle of implied 
repeal may be a[#p ied to detciniine reinignancy for the purposes of 
Art. 254(2). • 

(«) Tiiough there ituv not be an\ direct conftirt between the Union 
and the Slate legi’^lation, \,hep* it is c\Ment that th'* Union Parliament 
intended its legislation to be a coniplcle and cxlux't^ilve code relating to the 
subject, it sha’l be talo^n that the Uniem law ha*' replaced State legislation 
relating to the <ubjcctd® 

But if the fhiion l.iw itself permits or recoeniscs other laws restricting 
or qualif\ing the general proMsion niic'de in it, the special proaisifms of such 
Sfcftle loca law cannot be Mid to be reougnant U) die Union law,^^ for 
inslain e, v heie the CVnti Ait applies onK where tlierc is *no h^cal nv to the 
contran’’'^ The posniim U similii ns icf'Titds ihe^-e piovi'^ions f)f the Slate 
Act which <ica’ v ith a snb 3 » cl tmU' r odiei than lh?t of the Central \ii 

(ni) R\en where the C'cn^ral ^tt is nf)t exh.austne, repugnancy mav 
arise if it fJir the Slate No question of 

repugiiancv unless the law male bv Pailiament an<l the law made 

1 ' 5 ’ the Stale heei^lalMH o.cMpx the one PrhP® Tf they dca with separate 
and (Httnicf nutw ihougli tif a tognate and »,rieJ character, repugnancy 
does not arise 

^\ 1 le^e tl’»^ two \et'- pre^nhe two different re\i**ing authorities but 
it IS possible fr. then to ro eui^t, tlieie no repuirnanev Similarly, 

theie is no liongnanev wbe^e tin Sta*e law piesipHeN additi<^na^ disquali- 
hcation^* or adbfimtl tu’e" (d Mhl'urc,*? provide<! the Central Act was 
n/>t intended be exhr’-ln*' 

i f7‘) *rh ' ter'U**') mev v Inch is alleged nU'^t exist tft fart anti no^ depend 
niereK on a 

f 4 A W^hen a eue-tion of repin^nmcv arises under \tt ?54, e\ m’ effort 
shou’d be HMtle to Te^i>n<d. \be two <inc*^mepN and to ronstrne ’hem so 
as to a^o?^l then being r<‘P’’nint to cieb otln r ind rare diouM he taken to 
see wlicther the two rei’lv in d.tTpren’ f»ehlN widnet enen tachmen^^ 

There is repnenunw nnle-'' d»e two \eu are ^'holh incompatible 
with each other or the two ♦ogetlwi won' I lead to <ibwrd re^^iilts 


^Lnw made by the Lein«lature of a State’. 

1. The rd><)ve wonls in hith cK fU .mil ( 2^ of Ar+ 254 refer to 
post Constitution lawb made h\ a Sm|»‘ I^eisldiro md tint accnrdinglv, 
neither clause has nrn apfduatinn to pre Constitution ProMncial 


14 MfiCh /?<// V Wfr » 1 on> 4 #; CWX (FR^ rtate of V P. v 

Morfitlh rtf K ^ r TV*! ( *?'V> t 

15 tfamid v ArM IPofi Ihd W (I2'i 

16 Ahmidttbad M. O Iftaw v Th^tkn^' \ l%r 1«>1 (1097) 

17 Tika RamH V. SWe nf V P W IWViSCSTfi 

la 2Vr^ f'hmd \\ Stale ttf V P.. A 1^ SC 61« iC6S) i Tanmkh v Xtlrafm, A. 
1966 SC 1780 

W Amhah $. T. tVoft. Snrirlv v State nf Pttn<ah A 1959 P«nj 1 (T) FB 
30 C.W M S.V. S. T. 4. Ttitntml, A 195R K^'IS 
21 Stramadathem v. Corhh t>«t’a*fe<m Bd A 1^ T.C 19 
22. (a re KrMma, A 1954 M«id 995 

Skyaaudrimt v, Rarahkaiaa (19^1 P.C R 189 ni?\ 

24. Om l»rakdidk SMe. 0357) SC.R J21- A. 19(57 S.l. 458; Vkha v. Slate of 
« WaJb««|Wl» 0964) 1 SC.A. 56 (76). ^ 

25, V, tmardar, A. Cal 219 (222). 
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Z From th« above, it haa been conc’u^led by the Ma(Uiya 
Court* that the Ma^fliya Bharat Act of 1949 could not be rcpt^ed of 
ridkleh bv Uic Central Art 48 of 1950 which extended the Tndustnal Ptspates 

Art, 194^, to the State of M. B.* , , r. r' ♦ 

This decision,* boue^er, runs counter to that of the Supreme wurt 
in Zm’erbhai v. State of Bombay,^ where the Court held that Act 36 of 
1*^7 of tlie Domhay Legislature was impliedly lepeaed b> the Essential 
Supplies (Temix>rar> Towers) Auienihaciil Act (LIT of 1950) enacted by 
Parliament. 

In view of the Siiprtine Court decision,® the view taken in the Madhya 
Bharat case’ cannot be accqited as sound. The High Court, it is submittro, 
overlooked the piovisions of s. 107 of the Goxernmenl of India Act, 1935, 
which have been relied itfioti by the Supreme Ctuirt. The ITovincial law, 
when it was enacted, was stbject to s. 107 { 1) of the Government of India 
Act. 1935, which provided that a federal law passed even subsequently' relat- 
ing to the same matter, would pre\ail. The reiieai of the (Vivcrnment of 
India Act bs Art. .305 cotibl not release the Provincial Legislature from 
that disability, with retio-'pective effect. 

3 But the operation of s 107 of the Government of India Act, 1935 
W'as, according to two of the Judges in Subrahnutnyatn v. Muttuswami* 
confined to Central Acts ma<lc after tlie commencement of the Government 
of India Act, 1935, so that if the Centra’ Art was passed prior to 1-4-37, it 
could not hit a Provincial law on the gniund of repugnancy* 

4. It should lie noted, in this conncrtioii. that the words ‘Provincial 
law’ in s 107 (1) of the Goveiiiment Act, 1935, meant a law made by a 
Provincial '?w enacteit after 14-37.® 


®Law made by Parliament*. 

It means a posi-Cotistitution Central law 


^Vhidi Parliament U competent to enact 


1 Cl. Cl ) speaks of a State law being repugnant to (a) a law made 
by a rarli.amem or (f ) .an v.xisting law A (.ontrover.sy has arisen whether 
the succeeding words “with tt*spect to one of the matters enumerated in 
ffie Concurrent List” guv cm Ivith la) <and ih) or (h) a'one. 

(A) It has been ‘‘UjrjTcstial* that the repugnancy between a State law 
, nd a law made by Parliament may take place out.side the concurrent sphere 
because Parliament is con'petent to cuast law with icspect to subjects inclutled 
in List III as wcl as List I, According to this view, Art. 254(1) shall 
apply to make a Union I,iw made under last I prcv'ail if a State law made 
under List HI is repugnant to' it 

(B) The abov'e view is not acr<ptable for reasons more than one — 

(f) As explained at p Z'Xl of Vol 2. Third Edition, of the Author'^ 

Co»ni«e«faey, — the que>it*'vn f)f 'repugnancy' arises on'v when both l.^sla- 
turcs are competent to legislate in the same fic'd* Hence, Art. 254(1) can 
possibly apply only when both 4he Union anr! the State, Laws telate to a 
subject specified in the Concurrent List, and they occupy the same field.* 


1. fjman^y tMumetumd Milb. K. 1956 M.B. 199 (204). 

2. V. State af Bombay. (1955) 1 SCR. 799 {see {k 83& poath 

3. ^brabmoayam v Aiattuewami, A. 1941 PC' 47 ISutaiinainit Vtridadasfiaf 

4. 

5. 
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(#) It b tiow settled that whenever the validity of a law is challenged 
whether on the ground that it is ultra urcs or repugnant to a paramount 
law, the first thing that the Court has to do is to apply the doctrine of ‘pith 
ancl substance' and to determine to which entry in tlie legislative Lists 
the impugned law relates^, in its pith and substance*-® Thus if a State 
law^ is found to relate to a ‘Slate subject’ no <|uc.-tit>n of repngnoHce to any 
Union law can possibly arise, because, the State Legislature has exclusive 
iurisdiclion to enact the law, and it will pre\ail even if there is any conflict 
between any of its provisions ami those of a Union law relating ei'her to 
List I or List 111.^® The same principle will app]\ if a aw made by a 
State Le^slature under List 111 conflicts with Hnnt provision of a Union 
law relating to List 1. 

Of course, in interpieling the finibit of tiie Kntiies in the different 
L^ts one has to reinemher the non-obstante clan^^s ni Art. 246. But that is 
a dilferent matter. 

{iii) The words “subject to the proviMoiN oi cause '(2)'* in cL (1) 
suggest that its scope is co-extensi\e with cl. i2>, the latter being only an 
exception to the general rule enunciated in cl 

I'his \iew', expressed m B?r Bikram v. and Xara^aHosn^wni 

Inspccii^r of Folke^'^ and relied upnn by the Author at p. 290 of Vol 2 
of the Thud Ivlilion of Ijis Comiiieniii) now hnds support from the 
o!)ser\ations of ^uhba Kao J. in Deep Ciuiml \ S>ate of U P.f and also 
Prem Noth v. State of t S K 


^Existing law*. 

It has been h^-ld'tliat in view of the definiliun in An. 366 ^1), ‘exi‘'tmg 
law’ in the pre^sent Atti^'le cannoi be rc-lricitd u, refer to Central laws only, 
l*ut woud also mcliide lVo\imtal laws exiting at the coiumencement of 
the Ccmstitiuiou. provided ihev relate tt) a nuoici now enumerated in the 
C'oncurrciU Hcikc, it a %Sta(c law relating to a Concurrent subject 

Is repugnant to an existing Krovunia* law, the v^iatc aw mu<t be \oi»’ unless 
it is made in acconlance with the proMsiun- <*f Art. Z54 


Effect of repugnancy* 

The Patna High Court^' ba'^ mlcr’ireied ihe v'oid ‘\oi<i* in the sense 
of inopeTative. This mltrpreiation usl^ the view that Art. 254 il) 

does not take awa\ the powei of the estate Legislature to cgi^late with 
respect to a subjec'l in the Cotauinni List, but simplv invaiiiiaies the bw' 
in so far as it is ‘repugnant’ tn a Ceiili o bw lelating to the sivme subject. 
Hence, when the repugnancy arises, tlie State law remains in abeyance but, 
if at any subsequent lime, the reput;nancy is iemo\e«l uu* any reason ^say, 
the rej>eal or expiry of the Ccutia‘ Act h ihe State bw is revived.^^ 


To ibe oxteni of tlie repngnanc/. 

When a Stale Act is repugnant to a Central law witmn the meaning 
of this clause, wdwt becomes \oi<! i^ not the entite Act hut only in so far 



v. Prov. of Madras, A. 1945 P.C. 98; /« w C P. S Berat 
Toxatkm AH, A. 1989 P.C. 1. 

W. m Bfktom y^Tofoud, A- 1942 Cti. 587. 

14. Ptm Nath y!%latt of /. A K.. A 19^ S.C. T49 {763). 
is. In r« A4iMMwij. A. 1941 Mad. ,, 

Idk Noatlhiaii^atl V. v> 1^. Saardt A. If55 T,( . 10 \!3), 

17. * d BUtdr, A. 1988 PSrt. 496 (5W). 
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3 $ it w n^ugnant to tiie Ceotrai Act (subject to the docuineof ‘sevcrabilUy* 
Thus, in 3 case where they occtip) the same field, the identity 
of the field may relate to the pith and substance of the subject-matter and 
also the petiod of its operatou. When buih cumcide, the repugnancy is 
complete and the whole Act becomes void.^* On the othei iiaud, Ute opera- 
tion of the Union law may be aitireiy prospaiwc icaviug tlie State law 
to be efiective in regard to tilings alicady dune, eg., ss t>8C-6SE of the 
Motoi Vehicles Act, 1939, in>erted by Act 100 of 1‘>S0. Hence, though the 
U. P., Transpoit ben ice i, nc'®lopment) Act, 1955, is lepugnant to the 
Amendment Act made by rarhament, the sclieines fi.mied under the U. P. 
Act prior to the coming into fbice ol tlie Imion Act remain uiiaftccted.’* 

Doctrine of Severability. 

1 The words ‘shall be void are to I*c icad subject to tlie doitrmc of 
scveiability, as under Art. 13 (see pp 24 35, an*e\ I'hc docttine oi severa- 
ftiiity has been elaboiatcly restated bv the Supicnie Court in A' M /> C v 
UmoH of Indv^ thus — 

(i) In determming wbethei tlie valid pans of a staiutc aie separable 
from the iinalid j\iiis theteot, it is the iiiteiitiou oi the Icgislatuic wliieli ts 
the delennining faetor The test to be app lesl is whetlici the Legislatuie 
would haie enacted the vand pait if it has known that die test ul the statute* 
was invalid 

(n) If the \alid and invalid provisions ate so incxUuabK mixed up 
that they cannot be acparated from one anoibei, then tlie* invalidity ut a 
portion must result in the* inva idity oi the .\tt m its tninciy On the other 
hand, if th^ aie so distinet and sqMt.ae diit alter ‘a'lhmg out what is 
invalid, what remains is in itself .i coinpleti code mdtpuideu' ot tin rest, 
then It vull be upheld nutwithsUmding tli.it the icsi h, > Uiome unintouuihle 

(inj Even vvhe*n the piovision-' whuh art \a 1 1 are distiml and separate 
trom those whieli aie niVdlid, ic tlity all loim pail ol a suigt •.tlunie* wliith 
IS mUnderl to he opeiaiive as a \ hole, then .d-o the nivalulitv oi .i part 
wil result in the failure of the vvliule 

(K j Likewise* when the valid am mvalul jiaits ol a stitute arc 
independent and do no lonii [an of a stiumt but v h.it i lelt atlrr omitting 
the imaiitl poition n so tmn an i tnmti e i a^. to be in sulistrmce difleient 
from what it was when it enieiged o*it ol tlie legislature, then a so it will 
be rejected in its entirety'. 

(^•) The separability of the* v.ihd .ui ! m\ tiid provisions of a .statute 
docs not depend on whelhcr the 1 v*' is enaiteci in the same section or <lif- 
ferent sections, it is not the form, hut the siibstame of the inaltor that 
IS matcnal, and that has to lie ascertained on vn exanunation of the Act 
as a v.hoc and of the seding of the reevanl piovisions therein 

Ivi) If after the inva ‘d poition is expangnl from the statute what 
remains cannot be entoict*d without tiiitking alterations and modifications 
therein, then the whole of it must he struck ilown as void, as otherwise it 
will amount to judu lal legisiatioa. , 

(wt) In dctennming the legislative intent on the -question of separa- 
bility, it will be legitimate to take info account the history of the Iqgisation, 
its object, the titie and the preamble to it. 

2 The principle is app icaHlc where, though an enactment as a whole 
IS witlitn tlie legislative competeace of a l^egi^atuie, (^articular provisions 
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of the enactment go outside the scope of the legislative Entry under which 
the Legislature enacted the iaw.^^ 

Doetrino of severability as appUed to a taxing law, 

1. Where an assessment is not for an cnlire sum, but for separate 
sums, each being earmarked to a separate assessable item, a Court can 
^•vere the sums and cut out one or more along v\ith the sum attributed to 
it (as unlawful), while afnnning the residue.-- 

But where the assessment consi.sts of a single undixided sum in respect 
of the totality of propel t) tieatcd as assessab t, and when one component 
part (not admissible as 'dr is on an> \»ew not assessable and 

wrongly indutled, the assessment is wholl> ba<l 

2. The above principle appic.tble when ihe constitutionality of 

aHaxing law is impeachc*!,*' and se^e^Ll^>lhtJ in this ruiitcxt would include 
sqiaiabihly in tlie enforcement of the tax.- 

3. Whcic an asst.^sinent coii’^ists of a single iinduided &uin in respect 
of the pre-Cimstitulum as wci‘ as C'onslitution pcuods, and the post- 
Couslilulion a*'ses^inciit is invalid for contravention ut *Vrt. 286, the entire 
assessment must faiP* 


Some State Acts held void for repugnancy, under Art. 254(2): 

n) Cl (aa) to s. 74 as mseiteil by th< \s''am Avt 3<) of 1964, in 
the Inclustnal l>i>piiteci Ait, 1947^ 

III) Tlie mr»‘er il pioviMoiis ot ihe Tunjab balc'^ 'lax Act, 194d.^ 
tm) The L 1' Tiaiisimt benice ( UeveiopmenM Act, 1955.* 


CL (2): Validation by President's assent. 


1. To th< genera ru*e l.ud «lov»n in cl *1;, ci i2) uigrafts an 
exception, that if the riesident as^eiUN t<f a Stale lav which lias been 
te*'CJvc‘d Toi hi^ c<inMdeiatum (Ail 2(X)), n will prevail notwith ‘anding 
1 s lepugnaiK) to an caihcr ‘uivv ♦>! the Union ^ 

But, in such a case - 


(f) The Ceiuiaj Ad will g»\e wa\ lu ihe Slate Act only to the extent 
inconsisieiiC} beUvecn ihc Iwid and no inoie^ 

(i 7 ) llul tlu riesidcnt’s absent lo an An»ending Act cannot cure the 
upugnanrv of the piincijal Ad" 

(m) The predominance or the State lavv run be laken away if I^arlia* 
menl Icgislale^s under tlic Vrovno to Cl. i2)^ 


2. In the case of an Ordinance made b\ a Governor, die 'repugnancy' 
vMlhin the meaning of Art. 254 (2) would lie cuied if the Ordinance had 
been puitnu gated m pursuance ot *in-trucunin lioin the Mdcnt [Proviso 
lo Art. 213 (3), ow/^). Olherwne* the (Ordinance will be invalid® 


21 Cf. R&'^akrukna Datffm v Tendolkar, A SC 5.38. 

22. Benmtt £ H kiie v. MmkttHtl J)tsir$cL { 1951 ) A.C 7^ {Sib ) 
2.3. S(ii$te 0 f B^ffibuy v. Vnitrd Motcr^, (lf63» SC.R. 10ti9 iJ^99) 


\ 1S53 S.C 


24. ttm NaraiH v. Ass«. Carnmr , { 1955) 2 S C.R (49p 

25, Statf »f As$tm y ktmz»H kmen, A l%» 4 12 ( 

1. MatfiM Cotton MiBs. A. 1967 SC 1616 ^ ^ 

2. DwA V. Stutt «t V. i»„ A. 1969 SJ,. 648. 

3. U. A S. S. Co. V ShmUo, A 1950 S.C 23T (p9). 

s. m Bttoim vjk P. 0.. A. im r^i (s « ) ■ , 

fill < 0 . el OrtUo, A, I960 OnsM 46 (57). 
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Sam* iMiMieea pi Stet* airtt ««ltdaled by PrwidcMt** wmwC nndar 
Art 9S4(Z)t 

(i) Bihar Hindu Religious I'rusts Act, 1951.' 

^w) Ss. 27-28 of the Orissa Estate Abolition Act, 1952, — notwith- 
standing repugnancy to s. 23 of the I,and Acquisition Act, 1894 ;* or ss, 20 (2) 
and 28 (3) of the same Act, — notwithstanding repugnancy to the provisions 
of the Transfer of Properly Act.* 

{/«) S.s. 13-14 of tlie Assam State Road Transport Act, 1954,—not- 
withstanding repugnance to the Motor Vehicle^ Act, 1939.** 

(w) U. P. Industrial Disputes Amending Act, 1957.** 

(z') Rajasthan Industrial Tribunal t^on.stitutiun & Proceedings) 
Validating Act, 1959.'* 

(z>i) Bombaj' Proliibitiun AaiendnieiU A«.t, 1959.* 

(zai) West Bengal J.,and 1 itvelopnient & i'lanniiig (Amendment) Act, 
1955.** 

(fHi) Bombay Commi.s.stoners of Divisions Act, 1958** 

(ur) Maliarashtra Aincndnient Act 3 (Minimum Wages) of 1963.** 
(jr) Madhyfr Pradesh .Anicmbient Act 2 ( Motor Vdiiclts) of 1963.** 
(xi) Madras Buildings (Pease and Rent Control) Act. 19<)0.'' 

(xit) U. 1’. Industria Disputes Act, 1957 '* 

(jfui) Bomba; Housing Board Act, 1948.'* 

Proviso. 

1. The Proviso to Cl. (2) of the piesent .\riidc empowers Uie L'nioii 
Parliament to rei»eal or amend a repugnant State law even though it has 
become valid bv viitue of the President’s assent.*® 

2. I’arliament may repeal, or amend the repugnant State 'aw, either 
directly,** or by itself enacting a hw icpugnant to the State law, with respect 
to the 'same matter’.** 

3. It has been held*’ that even though the subsequent ’>avv of Parliament 
does not exprcssl) repeal the State law which was varKbited under Art. 
254(2), the State law will become void as soon as the subsequent law of 
Parliament, creating rqmgnaiicy, is made, — that is to sa;, if the two cannot 
stand together.** 


ComlitkMu for application of the Proviso. 

The power of Parliament to repeal a State law under Proviso is 
subject to certain limitations: 

(o) The law made by Parliament (which seeks to repeal the State law) 
must be with respect to ‘same matifr’ as the State law.** 


7. State of Bihar v Bhabapritmemia, A. 1SS9 S.C. 1078 {1080). 

8. Biiwombhar v. State of Ornso, A. 1^7 Orissa 246 {2S4) 

9. Naik v. Kaahu, A. 1964 Oriisa 186. 

10. BhimaH v. State of Assam, A. 1967 Assun 139 {142), 

11. 41 Som V CarjM Hm^foot Sabha. A, 1961 Afl. 321 {S24). 

12. B^iuat v. Stale of J(a)a$tka», A 1964 S.C. 444 {448r. 

13. ra8«v.5/a(«sf IP. A. 1966 Cal, 369 (380). 

14. SkiOfeMn V. Patiavrdim, A. 1966 Bom. ^ fKM). 

15. Satm Ai^ y, WjjjwwWra, A. 19B6 Bm. m (ffl). 

3& FremehoHd v. State of M. P» A. 19® MP. 196 {201). 

17. Bet^ 4l ^ V. Ranua^Hmirtmt K, tSSt Mad. s7 (SI), 

B of JUMo^ta a IMA 333 (3J7). 

m £aaP^v.SiataofMombay,AlSS4SX:.m(fSf^;{mi lACmW 
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(6) The State law in question must have been made by the State 
' Legislature with reference to a matter in the Concurrent List containing 
provisions Tgputgnohi^ to an carHcr Icpu' nuulc by Pafliomeni and with the 
consent of the I’resident. Ii onl> surh a law that cou’d be amend^ 
or repealed under the Proviso Where the State law had been made 
covering a field not already occupied by Parliament, no question of exercis- 
ing the power confeired by Pailianient coud rinse 

(c) The power of rcixjal conferred In the Proviso i«*, however, expressly 
vestea in Parliament, so that this jK>vver cannot f)C de’egatcfl by Parliament 
to any executive aulhorily, and any ordei made bv virtue of delegated 
authority from Parliament cannot have the effed of iqiea’ing a State law 
under the Proviso*' 

% Effect of repeoL 

W'hen a State law is repealed expressly oi bv implication b\ a Union 
law', s. 6 and not s, 24 of the General Clauses Act applies as to things done 
under the Stale law which 5'' so repealed, so that a scheme framed, under 
the State law' bef*)re the repeal, is sn\ed,** and al^o anv rights and liabi- 
lities arising under the Slate Act, prior to th.c enadnient of the repugnant 
Central Art.®’ 


Requirements as to re- 
commendations and pre- 
vious sanctions to be 
rei^rded as mattes of 
procedure only. 


assent to that Act was given- 


255. No Act of Parliament or of the 
Legislature of a State ^ and no provision 
in any such Act, shall be invalid by reason only 
that some recommendation or previous sanction 
required by this Constitution was not given, if 


(a) where the recommendation required was that of the Governor, 
suther by the Governor or by the President 

fb) where the recommendation required was that of the 

Rahx’Maukh, either by the Rajpramukh or by the President; 

fc ) where the recommendation or previous sanction required was 

that of the President, by the President 


Subse qu e n t assmt cures absence of previous sanction. 

1 Thus, the absence of pre^^ou^ '•anctlon fo a Pill required by the 
J'rovi'^o to Art. 304 dt>e^ not imaUdale an Act, if the Rill, as passed, 
receiver! the assent of the Picsidcnt **-*^ 

2. The invalidit} may aNo be cuied h\ du: Legislature re-enaclmg 
the provisions of the inNaVui statvtc aii«! ol)taming the assent of the President 
to the latter Act.*^ 

3, But, bj giving his asMrnt to a Mibsequcnt Rill, the iVesidont cannot 
validate, with re/rPJ/'rc//iV effect, an eaihci Act which had fai e<i for want of 
the President's assent umicr Art 255. so as to validate acts done under the 
invalid statute, because it wouhl amount to a dcclaraiion that non-compliance 
with Alt. 255 w^S of no eonscqtience, which is a declaration bewid the 
comp«^ice of the President.** 


2L ntt JBSfsdf V. Ststs V. K S.C R. 398 

a agifc 

it I— •< 

^ MOttSy BiUb 
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CilAPtfiR II.— ADMINlSTRATrVB RglATIONS 
GenertU 

2S8. The executive f^vrer of every Slate shall he so ocercised as 
to ensure coouiliaiiee with the laws made hy ParUament and any 
„ . , c ^ eadstiniT laws which ap^y in that Stated and 

States executive powrer of tito Union shall extend 

to the giving of such directions to a State as 
may appear to the Govenun^t ot in£a to he necessary for that pur> 


^Compliance with the laws*. 

The existence of a law vandioninR particular action w a pre-condition 
for enforcing this Article *-’• 

257. (1) The executive power of every State shall be so exerdted 
as not to i m p ed e or prejudice the exercise of the executive power of 

the Union, and the executive power of 
Cditrol of the Union Union shall extend to the giving of such 
over States in certain directions to a State as may appear to the 

Government of India to be necessary for that 
purpose. 

^ (2) Hie executive power of the Union shall sdso extend to the 
giving directions to a Stale as to the construction and maintenance 
of me a nt of comcnunication declared in the direction to be of national 
or military importance: 

Pronded that nothing in this clause shall be taken at restricting 
the power of Parliament to declare highways or waterways to he 
n^onal highways or national watmways or the power the Union 
vHth r e spect to the highways or waterwavs so dedared or the power 
of tile Uniott to construct and maintain mcsms of communication as 
part of Us functions with respect to naval, mifitary and air force works. 

(3) The executive power ai the Unton dudl also extend to the 
ghriug of directuHis to a State as to the measures to be taken for the 
protection of the railways within the State. 

(4) Where in canning cmt any diction given to a State under 
danse (2) as to the construction or maintenance of any means of earn- 
mumcatimi or under ^clause (3) is to the measures to be takoi for the 
protection of any railway, costs have been incurred in excess of those 
whkh would have been incarred in the £scluurge of the normal duties 
of the State if sudi directioo had not been given, there shall he paid by 
^ Govenunmit af Indoi to the State eudi sum as may he agnwd, or, 
in default of agreeme n t, as may he determined by en erlntretor 
appointed hy the Quef Justice of Indie, in respect of the egtim costs 
so iaeurredhy the Stale. 


(1) Notwithstandhif anytidag In the Constitution, the Presi- 
dent nuqr, with the consent of the Guvemment of « Stotot eedrast 

iwr tto Itninn to con^tiongBy fr nnoonfiiondly to timt 

.to Government er to its oftcere fonetiotte hi win* 

(I? ^ <tocnti»n power 


M3, 'Iffiimt v. VmtH «/ Jerfie, A. 1963 Cd. 508 ($1$). 
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(Z) A law made by Partiamant vdiich applia* in any State inay» 
not^AstandKng that it relates to a matter vrith reqwct to wUch tte 
Le^slatnra or the State has no power to make iaws» confer powers 
tmo nniKkfte dutieti or Authorise the conferring of posvers and the im« 
position of duties, upon the State or officers and authorities theroofe 

(3) Where by virtue of this article powers and duties have been 
conferred or imi^sed upon a State or officers or authorities thereof, 
there shall be paid by ^ Government of India to the State sui^ sum 
as may be agreed, or, in default of agreement, as may be detmnsned 
by an arbitrator appointed by the Chief Justice of India, in respect 
of suay^ extra costs of administration incurred by the State in connec* 
tion with the exercise of those powers and duties. 

^ CL (1): Delegation by President. 

1 UmlcT this clause, onlv execitiive functions of the Union may be 
— not judicial or ^ec^slative functions of the Union 

2. If, however, the |)ovvcr vvhi^h dc!ec{ate<l is a power conferred by 
statute, there is no reason whv the order of dele^jauon shall not have the 
force of law.^‘ 

3 n. 1 1 ; enables the President to entrust to the State the func- 
tions which are hi Hie Vn'nv and whicli are exercisable by the 

President on behalf of Unwin* it does not authorise the President to 
entrust to any other j»ei"on or l>odv the jwveis and fnne^ion^ with which 
he is by the exp^'cS" provisions of the Constiptdon invested ar rVe**ident.** 
e.g. the powers nnder Aits 123, 121, 217, 2f>8-2ro 309, 310, 311t2) & 
Prov. fc) • m, 3-10, 344. 356, 3t)0^2 

4 When, in exercise of the powers conferred bv Cl. (1), the Pre- 

sident au^hori-O" a Stale Uovcinmen^ or its officer to exercise a power 
extTcis.ahlo h\ the Centra’ Government under a such order, relating 

to a stattitorv pov^er. c.omot but bt said to have the force of law ^ though, 
if the deleoTfition is in ic-pect of a non-statutorv’ a«lmini<trative power, it 
cannot be imputed anv ffure of law** 

5. When a function is so ilelecrated to a State Gov'cmraent, the 
legality of an act done by the State (Tov'crninent in discharge of such 
delej:rated fun^iion ran be challenged withoiu challenging the validity of 
the notification bv which the dclegaiicm was made bv** the Presideni*® because 
A wrongtloer cannot prolec't himself from per^Jonal liahilifv^ on the gro^md 
that he committed the wionq under the directmns of his principal.” The 
function which is disclnrgvsf bv the offices of the Sta^e Government, in 
such a case, Is a function of the Central Government and not of the State 
Government 


CL (2); DelegAtion by Parliament. 

fa) While under cl (1) onh exc:utive functions mav he delegated to 
a State, uwler cK*<2), the ptivver of siiNirdinate legislation may also be 
delegatefh®* 

(b) Under <rl fl). the delegating authority is the President; under 
d. (2) » it is the I^riiamcnt. while making a law wdthin its own competence. 


20. V. k im S.C. m use. per Subba Rao & Wanchoo JJ.: see 

also p. 656 of the matoritv judemenO. ^ ^ . 

2L JWrf.. jvMr rtekirfty f&iendraimfflCRr. 5sbah and psyal JJ ). 

22L V. fftfutu. A, IsJm SC. /f®0\ 

28. T, Ciffp^ V, Statf ef Aspm.A Jf81 Aj^ 1® US8). 

84. Mmnt v. A. im Mys. 143 {/42). 
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(c) Under cl. (2), no consent of the State is required for the dele* 
gation, as under d. (1).“ 


**t$8A4 Notufkkftanding anything in this Constitution, the Cavtmor 
of a State mav, wth the consfW of the Gavem- 
ment of India, entrust either conditionally or 
Vtikm, Mtconditionaily to that Government or to its 

officers functions in relation to any matter to which 
the ejcccutk'e power of the State extends 


Object of Art. 2 S 8 A. * 

This Arlic'e has been inserted by the Constitution (Seventh Amend- 
ment) Act, 1956, for the following reason — 

“While the President is empowered by article 258 (1) to entrust Union functions 
to a State Government or its officers, there is no corrtspondtng provision enabling the 
Governor of a State to entrust State functions to the Centrd Government or its 
officers. This lacuna has been found to be of practical consequence in connecUmi with 
the execution of certain development projects in the States It is proposed to fin the 
lacuna by a new article 258A'' > 


Rehdondiip created under the Article. 

Hie Orissa High Court® has held that when functions are entrusted by 
a State Goveniinent to the Got eminent of India, the latter doe^ not become 
an ‘agent’ of the former Government. This \iew oteiiooks the fact that the 
onh effect of Art 258A is to make possib’e a drlcfjotion which would other- 
wise have lieen tmpossib'e owing to the federal distribution of powers The 
Gosernment of India, therefore, becomes a delcg.‘'tc of the Stale Govern- 
ment in respect of the functions which arc delegated 

2S9i. Omitted ' 


200. The Government of IncSn may by agreement with the 
Government of any territory not b«ng |iart of 
of the |||0 territory of India undertake any cKectttive» 

tmitories ouuide India je«i*l«*ive or judi^l functions s^ed m the 

Government of euch territory, but every earn 
agreement shall be aubjert to, and governed by. any law rating to the 
e«rcue of fordign junsdiclieB for the time heing in force. 


Jun«dietiai 
Union in relation 


281. (1) FoU faith and ctedSt ehall he given throughmit the 
_ . territory of Im£a to publie acta, reeonia and 

jid^l juroceediega of the Union and «f ew 

( 2 ) The manner in wMcii and the cendSliom under whidk the acta, 
leoorde and proc e e d aige referred to in dauae ( 1 ) ehall he fwaved and 
the effect thereof de tw m u ndd diall he aa provided> Inr law nada by 
Parliament 


(i) Final judementa or brdera deiivefmd nr naiead hy dv 8 nonrte 
hk any pmf of the territory of India duitt he nffuiHn «f ana e n ffn n nnf- 
whwe wHUn that territory aceordbg to law. 


U Imrtei (Seventh AnmdiMnt) Aeb W 

1. of Ob»efta and • 

2- ^ IffWOttoe « tm, 

3, ($0^ 
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CL (l)t Fidl fidtb Mid credit. 

This clause est&bltshcs z rule o£ evidence and not of jurisdiction.'* 

<3. (S)t *Fiiiet judgment^. 

The words evidently include ‘decree’ though that word is special y 
mentioned in some other. Articles.*'* 

Civtt Courts*. 

Q. (3) has no application to orders of Criniin;il Courts. 

Territory of India*. 

This expression, defined in Art. 1 (3), ante, refers to a period after the 
commencement of the Constitution. 

^ ‘Accordtag to law*. 

1. ^ Under this_ clause a decree passed in any State is executab e in any 
other State of India. But this is .subject to tlie law of procedure of that 
State when exccuion is sought under this vlauae.’" 

2. If tltc decree was incxecutab.e in the latter Slate i^’hen it was 
passed, it cannot be cxecutctl because the Constitution has come into force 
at the time oi execution, stnee Art. 2(»l (.3; is not retiosi»Ctive." 

I. Decree of IndBan State prior to 26>1>S0. 

1. Art. 261 (3) refers to deut.es or oiders passed after the Constitu- 
tion come into for e.’" 

2. Hence, a decree jiasscd by a Court of .an Indian State prior to 
26-1-50 must be regarded a.s a ‘foreign deciec' in Indian Courts, even after 
the commencement of the Constitution.** 

3. An ex parte decree passe<i against a non-rtsident foreigner is to 
be regarded as a nuUit) by e\er) o her State. When, theiefore, the 
rx parte decree of one St.He is ‘•ought to b‘* executed in anotl.i.", the 
<lefendant is entitled to question the jiirisJictiun of the Court which passed 
the decree, before tlie executing Court.'* 

4. The re evant jiomt of time to detemiine whe'her a decree is a 
‘foreign decree' or not is the date of passing of the decice and the deciding 
factor is the status of the Covirt at that time.'*-*** 


11. Decree of Part B State Courts between 26<1*50 and 

The Courts in tlie Part B States were ‘foreign Courts’ under the 
definition given in the law of Civil i‘rot.cduic tlicn <jb..iining in such States, 
until the amended definition in tiic Code of f.'i\il Procedure was extended 
to the States from 1-4-Sl, by die Part B Slates (Laws) Act 1951. 

Tlie question has arisen whether a ilccree passcil by such Jjurt between 
the commencement of the Constitution and the couimencement of this Act 
would be executable in other parts of the territor}' of India, b\ virtue of 
An. 261 (3). 

One view** is that on the commencement of the Constitution, the 


4. 

54. 

IOl 

IL 


Nrnmit V. Sm$m, 


A. 1969 Puni. 265, 

A. 19S8 AU, TO (m). 

v. ifoMim. A. 1962 Sau. 9a . 

Kf»Viidet v. Bmk, A. A.P- 40' ; v. 

imWm; Il0«td CbrM. V. CatmtH. A, I960 Mys. (i>. 


Shankar, A. 




itf Ocri. A AiPMM WVVrV ■e-TJ** j-v* . A VnCi 

rmjk, M»2 ^ 80 (^.h ^ ^ 

Dwr. A* 1965 J. & K* 5 (F3.). 
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terntory Of the Part B States became part of the territory of accofdttiR 
to Art 1 of the Constitution, 50 tiiat the Courts of these territories ceased 
to be foreign Courts In relation to the rest of India, and that anything to tlie 
contrary in the Jaw of civil procedure ajtpJicable to such terriloiy mult be 
held to be ultra tHfes, 

The other view ' is that though the territoiy of the Part £ States 
liecame part of the territory of India, the Courts in those tenilories did not 
cease to be toreign vours until the Part B Slates (I,aws) Act was enacted, 
applying tlie amended dehnition m Uie C. }', Code to such Courts. As 
legards Art. 261, it has been held that il would not come into operation 
of its own force until Pariament legislates undei cJ. (2) of that Article.’* 

The latter view does not appear to be correct in view-' of the observations 
of llie Supreme Court’*-’® tliut the ciucial test for determining tlie character 
of a decree is tlie status of the Court which passed die decree on the date 
of its passing. Hence, a decree passed by a J’art B Stale after 26-1-50 
could not, on any account, be called a ‘foieign decree'. If it was a tlecree 
passed by a Court within the territory of India, none of the incidents of 
a ‘foreign decree’ could be atti acted to it. Wliat paiticular aw of civil 
procedure would apply as regards its cxcvuiion is a diftercnt question. 


Disputes reluming to Waters 

262. (1) Parliament may by law provide for the adjudication of 
Adju<fication of dis- Aspute or complaint with reject to tl^ use, 
putes relating to waters distribution or control of the waters of, or in, 
of mter-State nvers or any inter-State river or river valley, 
river valleys. (2) Notwithstanding anything in tUs Cons- 

tittttion, Parliament may by law provide that neither the Supreme Court 
nor any other comt shall exercise jurisdiction in respect of any su^ 
£spate or complaint as is referred to in clause (1). 


Co-ordmatum hcli>.‘ccH S'taia 


Ffoviaons with respect 
to an Inter-State Coon- 

ca 


263. If at any time it aK>ears to the Pre- 
sident that Um public interests would he served 
by the estabUsfanient of a Coimcil c^rged with 
the duty of — 


(a) inquiring into and advising upon disputes which may have 
arisoD between State*; 


(h) investigatiiig and discussing subjects in which some or all 
of the States, or the Union and oa» or mart of the State*, 
have e co mm on intereet; or 

(c) making recommendations i^mi any such subject and^ in 
{•articular, recommendations for the better co-ordinetion 
of policy and action with respect to the< subject. 


** ?? ^ to estoblish such a Cmmcil, 

riiifinfi ^ ^***** ** *** iwrformed by it and ito 

Au»istki v.^lnmania, A. 1968 Ker. 15 (18) F.B. 

NttTunt v,&ktnkar, A, AH, 775 {7M; 71B’). 
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PART XII 

FINANCE, PROPERTY, CONTRACTS AND SUITS 

Chaptfk J. — Finance 
General 


. 2W. In this Part, "Finance Coaumsrioa" 

Interpretation. meani a Finance Conuniseion constituted mder 

article 

Amendment* — Prior to the deletion of cK. (b) and (c) by the 
Constitution f Seventh Ainendinent) Act, 1956, the word ‘State', as Vised 
in the various provisions of this Part, did not refer to ‘Part C State’, 
except in Arts. 264, 268, 269, 270, 286.* 


Taxes ^ to mpoS' 2fi5. No tax shall be levied or coQected 
save by authonty of «^cept by authority of law. 

No taxation save by authority of law. 

1. Art. 265 proviiles that not onh leuy hut also the collection of a tax 
must be under the authority of some law. Where an executive authority 
lias lK*en empowered to collect a tax by an invalid law or rules made thcrc- 
nivler the Court is entitled to interfere.** 

2. Acquiescence cannot take awav ftoni a partv the lelief he is entitled 
to in case of contravention of Art. 265.’ 


*Law*. 


1, ’Authority of law’ refers to a valid law, which means that — 

(a ) The tax proposed to be levied must he within the legislative com- 
I etence of the Legislature imposing the tax.’-’ 

The valklity of the tax is to be vlctermined with reference to the 
tomi>etcnce of the Legislature at the time when the taxing law w’as enacted 
and not by any subsequent changes.’ 

(h) The law must be va idity enacted, i.c., by th' proper body which 
has tlie legislative authority and in the manner requited to give its acts the 
force of law.*-’ Of course, there is a pre'«itmplion that the prescribevl 
procedure has been follovvetl.* 

(c) 1'he law must not be a colourable u‘>e of. or a fraud upon the 
legislative power to lax.k* 

fd) The lax must not violate the conditions laid down in Art. 13;* 
in onlcr woids, it must not violate a fundamental right, sucli as Uiat in 
Art. H;"-’'’ Art. 19 (I) lat," Art. 19 Ht ( fi and Art. 19(1) (g).** 


1. CIs. \b) & (f) have been omitted by the Constitution (Sev’enth Amendment) 
Act, 1956. 

2. Co»i«y, S. T, V, HusMtn, A. 1969 S.C. 549 (SS2) 

2a. Vkhotabka^v. Vtuon of India, A. 1952 Naj:. 11.5 {144). 

3. ' Amaleamated v. Janapada Sabka, A. IMI S.C. 964 {96o). 

Kunnathat v State of Kewda, A. 1961 S.C. 552; Poima Aiunitipality v. 
Dattaraya, A. 1966 S.C. 5K. 

Bataji v. /. T. 0.. A. 1962 S C.. 123 (126). 

GkttUtm V. Slate of Ra)a»tkan, A. 1963 S.C. 479 {3S4). 

Bkmat Kola Bkondar v. Dkamangoan Mmacipality, A. 1966 S.C. 249 (262). 
GoM V. S/afe of V. P., A. 1964 S.C 370. 

Jatfinmth v. Sfate of V. P... A 1962 S.C. 1S63 t 1570.2 k 

Sw 
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5. 
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I: 

9. 

la 

IL 


fatamittin v. ariue oj v. .w 

f. VimaiMdbo, (I^D or era 

a SXttttt Noio^apets v. Vnum of tndw, A. 1968 578 {€14), 

AMCammiitee, (1962) S.CR. 572. 



iiiwiinnte coirtttiPUtioK ttdoU. CApI* 

CH course, by reas<xi of Art. 31 (S) (b) (i), the coo*titutio»ii4ty 
of a tasdttf law cannot be challenged on the ground of contravention of 
Art 31 (2).« 

(e) It must not also contravene the specific {aovisions of the Comtitu- 
ti(»i which impose limitation on l^slative power rdating to particuar 
matters, eg., Art. 27 276 (2) ;« 2^;« 301.*« 

2. ‘Law' in this context means an Act of the Legislature*^ and csmnol 
comprise an executive order, or a rule without express statutory authority.** 
Art. 265 embodies the principle of 'no taxation without representation.' 
An executive order*,** or custom** thus, cannot justify an imposition. But 
it would include an order of the ex-Ruler of an Indian State which had the 
force of law.** 

No bar ogainat bdbg retrospective, 

1. The Legislatures under our Constitution can legislate retrospec- 
tively {except in the matter of criminal laws; Art. 20 (1)] and taxing laws 
are no exception to this power.**-** 

2. Where a Legislature lias the {lower to levy a tax, it may, with 
retrospective effect, validate an illegal assessment of such tax made by the 
executive, without proper legislative sanction.** 

3. But it cannot give retrospective operation to a tax in respect of 
an area u\er which it had no territorial juiisdiction duiing the period of 
the retrospective operation®* 

4. There retroacti\it> does not rendei a taxing law an unreasonable 
restriction upon a right guaranteed by Art. 19 (1) (f though, of 
course, it is a relevant consideration in determing the reasonableness of such 
law.®* 

No bar against double taxation. 

Where more than one legislate e author it), suUi as tlie State Legisla- 
ture and a local or munid{)al liod), possess the power to le\) a tax, there 
is nothing in the Constitution to preient the same person or object being 
subjected to both the State and municipal taxation.®* 


Tai^. 

1. This word, as used m the present article, includes any ‘unpost’, — 
general, special or local [cf. Art. 367 (28)]. It would, thus, include not 
only ‘taxes' but also duties, cesses or fees.** It is clear, therefore, that 
ei'cn a duty, cess or fee cannot be levied witliout sfieafic statutory authority. 

[As to the distinction birtween a ‘tax’ and a 'fee', see 


13. 

14. 

15. 

16. 

17. 

1 & 

19. 

30. 

Zk 


34 . 


CMolabhai v. {/men e/ India, A. 1962 S.C. 1006. (1962) Supp. (2) SCR. 1; 
Ram Krishna v Stott of Bihar, A. 1963 S.C 1667. 

Cf. Cemmr. v. Ldkskmtndra, (1^) S.CR. 1006. 

a. State of Bombay v. Untied Motors, (1953) SCJl. 1069 (1<W7). 

Q. Sak^ Motors v. State of Rafasthan, A. 1961 SC 1480 (mS) i Atk^ari Tea 
f«. V, State ^ Assam, A. 1961 SC. 232 (246-9r 2S$). 

Mttheshisfi v. State of U, P., A 1967 Afi. 282, 

Sfete ^ Aembr v fese^, A. 1958 SC 2^ 

^e ofM. P. V. OwaSer Sugar Ca„ (1982) 2 SCR, 6l9. 

J/nlmt of India Vf ItMantopa, XWA) S.CIL 841, 

MkAamma dh km y^Stt^ of Gi^f,K 1982 SC. 1517 (J624), 
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2. Any cmnpuleoty levy by the State (not based on contract) wHI, 
therefore, be invalid, unless authorised by law *• 

^UviMT. 

1. The words ‘levy and collection’ are used in this Article in a com- 
prehensive sense and are intended to include the entire process of taxation 
commencing fronj the taxing statute to the taking away of the money from 
the ^ket of the citizen,* What the Article enjoins is that every stage 
in this entire process mus be authorised by the law .* 

2. The increase of an existing duly constitutes the ‘levy’ of an impost 
and must equally be made under the aulhoritv of '.'iw in the manner prescri^d 
by it.*-* 

But no enliancement of a tax is involved where the substitution of one 
coinage is made by another coinage of equiva'ent \alue*,* 

3. After a rule hits lieen tlcclarcil ultra ziret, it can no longer be 
invoked as authority for the lew or collection of a tax ® 

Validity of sidbordiiiate legislation. 

1. Taxation, in order to lie said, must not only be authorised by a 
statute, but must also be levied* or colVcted in strict conformitf with the 
statute, which auhorises it.* 

(o) No tax can be imposed by any Lye-law, rule or regulation, unless 
ihe statute under which the subordinate ‘egislation is made specifically 
authorises the imposition.* 

(b) Wiete the taxing piwer of the Slate I.egislature is limited by 
the Ginstitution, a Municipality or other local authority created bv the 
State I,egis1ature cannot transgress these liminations • 

(f) Where the statute authorises the imposition of a fee for certain 
servic« to be rendered, the subordinate legis’ation cannot provide for the 
imposition of a tax, unrelateil to the sers'ices, in the name of a fee.* 

(<i) ^\’hcrc the statute prescribes that the tax is to be assessed accord- 
ing to a paiticular basis, it cannot he assesed on a different basis Thus, 
where the statute authorises imposition of a tax Horn the income from 
profession, the authority cannot impose the tax upon the total income of 
the assessec within the prescribed area, including his income from prope^' 
as w'ell as profession siiri'ar’v, v hcic i S’ate Act .mthorises a municipality 
to lew a fee on the 'regi'tration of cat'Ie’, it cannot les-y a fee graduated 
according to the price at w hich each cattle is sold *’ 

(e) The proce<l«re prescribeil bv the ‘>*atute must be fo’lowcd,*,** 
Thus, where a statute provirlcs that a dtttv could be imposed by framing 


2S. 

1. 

2. 

3. 

4. 


5. 

6. 
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Vk 
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Surtiddin v State o1 M P A MP \29 ^ ^ 

Pavafavetna Voft'trur>iorz \ Dv (.'nmfiernat Tar Ofierr A l®S*r Man 
Mam^oTf Hane^ Beedi tl'erts v Statf ot (19621 *C |C A. 19t/®}. 

Srtde ai Ktra^a v faterk \ 195R 9C 2% 

The Autho? submits, wiih respect, that if Ui the process of conversion to the 
nearest unit of the next coinaec a burden heasoer than before can he fanoiM- 
tmtfd that would amount to an enhanrement of the tax so as to attrart Art. 265. 
Whether that Article has been aetuallv nwnotied with is a different question. 

V. Board at Rrrenue. fl965> 19 9Tr tral.). 

Cf. GMom V Sla*e at Berartkan A t9A9 9C 

Vansm v State at Bihar A 1964 RC. 3W 
Ipthi Ttmtof Mart v CtMrtrt Itfwrfftha^tv A. W (2(6), 

Cf BaharrtUtv. Crmmt ot Tares, A. 1^9 Aas^ 

V. Ibhw. at Benitat. (1959) 54 
TmttMt V AMt Sttfsa Camkr. A 1954 TC ly 

Wimfci^aSfy v. JCfawf Kaam. A 19*5 S.C. 1321 (1925). 
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rales an<ter the Act, no <luty can be imposed an execotive order wit h^t 
makinif rules* under the Act and complying with the procedure presenbed 
by it.* 

But there being a pre'^tsmptton that a statutory authority has folfewed 
the precribed procedure, this plea will not be allowed to be rai^ at the 
hearing in the absence of specific alii^tion in the pleading in which respect 
the procedure has not been followed.' 

(/) WTiere the statute specifies the taxable commodities, the sub* 
onlinate authority has no power to arid to that list, and the power conferred 
by the statute must be strictly construed.* 

(p) WTiere the statute provitlcs that the subordinate authority can 
levy an imposition only with the sanction of a specified authority, an 
imposition made without such sanction is inva'irl.* 

(h) Except where the statute confers the pow'er to give retrospective 
effect to suterdinate legislation, a rule or notification cannot confer any 
authority with retrospective effect.** 

2 It is competent for tlie I-egislaturc to va’idate, with retrospective 
effect, a subordinate legislation whidi ha<l contravened Art 26.*?.*' 


Arts. 31 and 26SL 

As there is a special proxision in Art. 265 of the Constitution that no 
tax shall be levied or collected except by authority of law, cl (1) of Art. 31 
of the Constitution must be regarded as concerned with deprivation of 
property otherwise than bj the imposition or co’lection of tax ’ 


Constitutional Limitations upon the taxing power. 

Apart from the limitation impose<l bv the division of the taxing power 
between the Union and State Legislatures by the re’evant Ent-iC'' in the 
legislative Lists, the taxing powei of eilhet Lcgislatuie i*- particularlv sub- 
ject to the follow'ing limitations impose*! bv particular provisions of f»ur 
Constitution ; 

fi) It must not contravene Art 13.**-*' 

(ii) It must not denv equal protection of the '.ivvs TAit 14).**-** 

fiii) It must not constitute an unreasonable restriction upon the right 
of prop^v [Art. 19 fl) (fj).**-*" 

(iv) Xo tax shall lie levicil the prenreeds of whidi are specia’Iv appro- 
priate<l in pavment of expen'-es for the promotion or maintenance of an> 
particular religion or religious denomination fAit 27) 

(v) A State Letpslature or any authoritv within the State cannot lax 
the property of the I'n.on (Art. 2S5) 

(vi) The Union cannot tax the fliopertv and income of a State 
(Art. 289). 

(vii) The iH>wer of a State to levy tax on ssi'e or purchase of goo<ls is 
subject to Art, 2S6. 

(viti) Save in so far as Parliament may by law otKerwisc provide, a 
State shall not tax the consumption or sale of electricity in the cases specified 
in Art. 2^. 
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L T O. V. Pmoeac. A, 1970 SX:. 385 (387*8). 
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(ix) No income tax shall be im|x)scd on the privy purse of a Ruler 
where the payment of it, free of tax, has been guaranteed by a Pre-Constitu- 
tion convenant or agreement (Art. 291). 

Remedy for violation ci Art. 285. 

1, Not being included in Part TIT of the Constitution, Art. 265 does 
not confer a ‘fundamental righP. [fence, an application under Art. 32 does 
not lie in case of an im|X)silion not aulliori.sed by Ia\i.“’ 

2. Rut an application under Art. 226 fe.g, mandamus) >\oul<l lie for 
quashing an imposition made without artboritv of law or ultra zaires the law 
umler whicli the iinpositi<in is purix^rte^l to be made for, the power under 
Art. 226 is exercisable not onlv for the enforcement of fundamental right 
but for ‘other purposes’ as Aved. 

Remedy for unconstitutional tax. 

1. An unconstitutional lax mii-'t be distinguished from a tax imposed 
without the authority of law. 

2. When some fund.tmcntal right i'* Aiol.ited the tax, a writ under 

Art. 32 <ir 226^** is availnblf^ c g . when a licence fee being imposed without 
tlie authoriU of law, necessarily vio’ates Art 19 ( 1 ) or a sales tax 

which contra\ene.s Art aKo offtnd*- ag'nn^l Art 19 rg).“-^^ 

3. Kveii where no fuiKhmenlal right is infringed but the taxing law 
is ultra vires for contraxention of any other provision of the Constitution, 
a WTit under Art. 226 will be avaiVible"® to quarii the assessment 

Refund of Cax subsequently declared ultra vires. 

T. S 72 of the Contract Art includes payment made either under 
mistake of hw and that pavmont of a tax wliich is ultra inre^ or unconstitu- 
tional comes under its scope Hence, when the tax is subsequently deeWed 
by a Court to be ultra or unconstitutiona’. the partv is entitled to have 
a refund of it from the (iiwernment, vhether he had paid it under protest 
or not.^* 

2. Unless time-bare^i. the refund cannot be refu'-cd on the ground 
that the assessment w\'is no^" cliallenge<l bv wa^ of app(*a or revision®* or 
that the a*'Sessment was 'final' under the terni" of the taxing sta^uted or 
that it waN acquiesced in for \ long lime® 

3 A direction for refund mav be nude in a proceetling for mandairus, 
under Art. 226A 

Validation of a tax declared illegal by Court. 

VVhen a tax is deedarod ideg.d hv a Onirt because the statute or the 
ruVs thereunder whivh authorise d'e imposititu’* is ultra •:fircs or unconstitu- 
tional. the l.rgisbum- rvv\ vabdate '‘s impo?b!*m or collection In passing 


O.. (1954) Stale P 

1: l S3S!- 



« wtth nstewjiecth if ttob foltewifljf JtottdStbns 

(i) The LegisUtqre must towsess the legislative conirieteflce?' to impose 

ttfe tax which has be«t declared illejpl , t^uA*y^ riiai thr 

(ii) The validation cannot be effected by merely 
decision of the Court shall not be binding, because 

directly reverse a judicial decision, for, that would be an excrnw m 
ji^cial power by the legis'ative l)od>. The validation can be cttectM 
only by removing the cause of tlie defect which led the Cciurt to dwiare it 
to be invalid This ina> be ilone bv providing in the vainlatmg Act any 
or all of the following things 

(a) conferring jurisdiction where juiisdittioii had not iicen properij 
invested ; 

(b) re-cna<ting rctiosj tctivclj, a valul and legal tixing provision anri 
then, bv fiction, making tlie tax alreadv to'lectcd to stand under the re 
enacteci law , 

(c) giving a legislative interpretation with retiospective operation to 
the provrision which had been inteipretcd bv the Court otherwise, so that 
the foundation of the juilgnient would he iciiioveil 

2M. (1) Subject to ^ provisions of article 2S7 and to the pro* 
^ ^ vnsions of tins Chapter with respect to the 

assignment of the whole or part of the net 
^ of the States ' proceeds of certain taxes and duties to States, 

all revenues received by the Government of 
Imfia, all loans raised by that Govermnent by the issue of treasury bUls, 
loans or ways and means advances and cdl moneys recaved by the 
Government in repajmaent of loans shall form one consolkbited to 
ha entitled ^'tiie Consdidated Fond of India**, and all revenue received 
by the Government ot a State, all loans rais^ by that Government by 
tile issoe of treasury bills, loans or ways and means advances and all 
mon^ received by that t^vemment in repayment of loons shall form 
one consolidated ^md to be entitled *'tlie ^nsoHdated Fimd of the 
Stam**. 


(2) All other piddic moneys reooved by or on bdialf of the Govern* 
me a t of India or the Government of a State shidl be credited to the 
puMie account of India or the pidilic account of the State, m the ase 
may be. 

(3) No BMMieys out of the Consolidated Fund of India or the 
Cmsididated Fund of a State shall be appropriated except in aceordanM 
witii law and for the purposes and in the manner provided in this 
Constitution. 


Ttevenaes received by the Govemmoit of a State*. 

Where a tax is levied for the puipovev of a locil authorit) and allocatetl 
by the taxing authoritv to the fumis of that local authority, it could not 
be deemed to be revenue received bj tbe State and weed not, therefore, 
go into the Consolidated Fund of the Slate • 


M7. (1> PwrKament may by law estaMish a ConthigaBM Fmd 
hi tiia wMiira of an imiwpsl to ha aiimM ^‘tiia 
Ccmihiccney Fond. Conthitaney F«^ of haAt** hdo widdi tiwB he 
paid from time to time siMii swns as nay ha 



OOHbflTUtlok <m? tvhk (Stl^ 

4f tl^ jPk'VMiliiit t» adhraiioet to be imi^ bjr Un Ottt ef Midi 

fbll^ tor Iwe piwitOMe of meeting unhureieen expendteove pandfaqt 
nl radh expenditure by Periiament by law mkbr artade 
11$ or artkle 11$. 

it) Tbe Legitlature of a State may by law establish a Contaageney 
Fond itt Ae na^e of m imprest to be entitled *lbe Contingency Fond 
of the Stated into whidi shall be paid from time to tune snA snma 
as may be determined by such law and the ssdd Fund shall be placed 
at the dEsposd of the Governor* of Ae State to ensMe advanm to 
be made by him out of such Fond for the purposes of meeting unfore* 
seen espcnditure pending anthcHrisation of suA ejtpenditure 1^ the 
LegiAture of the State by law under article 205 or article 206. 


Disbil uhitii tif Hftcnuc^ btliA.ee» th< L’ninn and the Slater 


Duties levied by the 
Union but collected and 
appropriated by the 
States 


2^ (1) Such stamp duties and suA duties 
of excise on medicinal and toilet {weparatioos as 
are mentioned in the Union List sbA be levied 
by the Government of India but shall be 
collected - 


in the case where suA duties are leviable within any Union 
I'crritory* by the Government of India, and 

( I'J in oAer cases, by the States within whiA suA duties aro 
respectively leviaUe. 

(2) The proceeds ip any finuicial year of any such duty leviAla 
within any State shall not form part of the Consolidated Ftmd of Imtia, 
but shall be assigned to that States 


Taxes levied and col- 
lected by the Union but 
SMugned to the States. 


269. (1) The following duties and taxes 
shall be levied and collected by tim Govenmwnt 
of India but shall be assigned to the States in 
the manner provided in clause (2), namdy: — 


(aj duties in redact of succession to property other than agri« 
cultural la^; 


(bj estate duty in respect of property other than agricoltoral 
land; 


(cj tenninsd taxes on goods or passengers carried by railway, 
sea or air; 

(<i) taxes on railway fares and freights; 

(e) taxes oAer tlum stanm duties on transactions in stock* 

exAnnges and futures ntarkets; 

(f) taxes on the sale or purchase of aewspa^rs and on advertise* 

ments pAUshed therein. 

^{g) taxer <vi tlw sa'e or ennhare <i' y other Umh newspapers, 
where rneh sale >r p m Km* tak\ s plaec ui the course of inter- 
Stafe fratte or < ommerce 


(t) The net proceeds in any financial year of any suA duty or tax, 
eaoept in so far as those proceeds represmt proceeds attiAutiMe to 


7. ’ 

8 . 
9, 


The wotds '<* Raipramwkh’ haw bwn omitted by the ConUituUon (Sec’enth 
by Coiwutuuon iNncnth Ajnendmenl 1 Act, 1956. 

iSSr by 
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Union Tetfitorm* shall not fomt part of tha Co n tolMatod Fund of Iodia» 
hift ahaQ ho aangned to the States ndthia whksh the duty or tax is 
leviaUa hi that year, and shall be distnbttted wnong those States ia 
acoordanoe with sodi prindpies el distrdmtkm as may be fonnalated 
by Parliament by law. 

{$) Parliament may by km formicate pnncipks for determining when 
a sale or pwrehtsse of goods takes phee in the course of interstate trade or 
commerce* 

Amendment. 

(a) In cl. (1), &ub-cl. (g) has been added b> the Constitution (Sixtli 
Amendtuent) Act, 1955. (b) Cl. (3) has also been added by the same Act. 

{c) In cl. {2) for the words ‘States Scliedule' ha\e been sub- 

stituted Uie words “Union territories" by the Constitution (Seventh Amend- 
men) Act, 1956. 

CL (3) : When a sale or purchase takes place in the course of inter- 
state trade or conmiMroe. 

In exercise of the power conferred by the present Cause, Parliament 
lia>. enacted s. 3 of the Central Sales Tax Act, 1956, vthich la}s doun the 
principles for determining when a sale or purchase takes place in the course of 
inter-State trade or commerce. [Sec below j. 

Tax <m sale or purchase taking place in the course of inter-State 
trade or co mm e rc e. 

1. The power to impose taxes on the sale ot purchase of goods where 
such sale or purchase has taken place in the course of inter-State trade has 
been given exclusively to rarliamcnl by Art. 269 (1) (g) and Entry 92A 
of List I, as inserted by the Constitution (Seventh Amendment) Act, 1956. 
In exercise of this powei;, Parliament has provided for the levy of a sales 
tax on inter-State sales, by Chapter 111 of the Central Sa'cs T.ix Art, 1955. 

2. Cl. (3) o£ this Article confers upon Pailiament thfe power also 
to lay down the princip’es for deteimming wlien a sale or purchase of 
goods takes place in tlie course of intei -State trailc oi commerce, so as 
to be liable to the Union sales tax impo.sed under Art. 259 (1) (g). In 
exercise of this power Pailiament has eiwcted s. 3 of the Central Sales 
Tax Act, 1956, which says — 

"A sale or purchase of goods shall be deemed to take place in the course of inter- 
state trade or commerce if the sale or purchase- 

fa) occasims the movement of goods from one State to another; or 

(fr) IS effected by H transfer of documents of the title to the goods during their 
movement from one State to another. 

Explanation i.— Where goods arc delivered to a carrier or other bailee for tians- 
nfflsion, the movement of the goods shall, for the purposes of clause (A), be deemed 
to commence at the time of such delivery and terminate at the time vriien delivery* 
is taken from sudi carrier or ludlee. ‘ 

Estimation 2.-— TWwre the movement of goods commences and terminates in the 
same State it shall not be deemed to be a movement of gooda from one State to another 
by reason merely of the fact that in the course of such movement the goods pass' 
diroui^ the teiTitory of any other State." 

» 

3. An intorpretatioo of Vhe above pruvision is important from the point 
of view of the States inasmuch as it c^stitutes a limitation upon dimr legis- 

* lative competence. , 
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Sale is defined in sec. 2 (g) of he Central Sales Tax Act as meaning, — 

“Any transfer of property in goods by one person to another for cash or for 
deferred payment or for any other valuable consideration and includes a transfer of 
goods on the hire-purchase or other system of payment by instalment, but does not 
include a mcHtgage or hypothecation of or a charge or pledge on goods/' 

This means that a transaction or sale is subject to tax under the Central 
bales Tax only on the completion of the sa e and* that a mere contract of 
sale is not within the definition of sale in sec. 2 On the other band, 

there may be a ‘sale* where goods are supjilied to a person under a purported 
appointment as ‘marketing agent*, if there is no reationship of principal and 
agent and the latter has complete decision in the matter of selling the goods 
supplied by the manufacturers.'® 

Clauses (a) & <b): 

The two clauses of sec. 3 aie mutual) cxclusue and it is not intended 
that an^ sJile which is taxable under one 4.1ause d also be taxable under 
the other.'® 

Cndei clause (a), the liansfei of piopertv b\ wa\ ot s<ile bec6mes 
taxable if the movement of goods fiom one S^ile to another is under a 
covenant oi incident of tlie contract of sale and the prc»pert\ in gcxxls passes 
to the purchaser otherwise than bj transfer of document of title when the 
gocKls aie in mo\ement from one to another. 

A sale contemplated by clause (b) is one winch is effected by transfer 
of document of title to the goods during their nKjvement from one State to 
another. \\ here the proper!} in the goods ha*' passed before the movement 
has commenced, the sac will evidently not fall witliin clause (b), nor will 
the sale in which the piopert) in the goods passe.s after the movement from 
fine State to anollier has ceased, be covend by the clause. Accordingly, 
a s<ilc eltected b\ liansfcr of documents of title after the commencement 
fd movement and before its conclusion as defined bv the two terminii set 
out in Explanation^® and any other sac will be regarded an inter-State 
sale under sec. 3 (b). 

Clause (a) of sec. 3 covers sales other than those included in cl. (b) 
in which the movement of goods from one State to another is the result of 
a covenant or incident of the contract of s.i e and propert} in the gcxxls 
passes in either State.’® 

^Occasions the movement.....*...*.* 

A sale w^ould not come within the puniew (if cl (a) of s. 3 unless 
the contract itself'® involves the movement of the goods from the seller 
( r the mauufaclurcr across the border, from one State to another." 

^Movement of goods’. 

1. It is clear from the above that the f*hysica! movemeiu of the goods 
from one State* to another is necessarv to constitute ‘inter-State trade 
oi commerce’, for the purposes of taxation of sales This test takes no 
cognisance of the fact whetlier tlic consignee of the goods is a consumer or 
a lra<ler. 

la Tata Iron Steel Co. v. Sarkar, (1961) 1 S.C.R. 379 {389), 

11. OmCn/ Matketmg Co, v. Stale oi Mysore, A 1963 S.C. 563. 

12. Stngtffem 'CpBiaiies v. State of A» P.. A. 1966 SC. 563 

13. Mohanlal v: State of M, P., (1^55) 2 S.C.R. 509 (SJ4), 

‘ I4v State Trading Corpn. v. State of Mysore, A. 1963 S.C. 54$. 
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2. A $ale which occasions*** such inter-State movement o( the goods 
is deeoned to take pace in the course of inter*State trade or commerce. 

(a) No sale mierior to the actual movement of the goods is to be 
deemed to have taken place ‘in the course of’ inter-State trade or conuuerce 
unless Uie inter-State movement takes p ace in purs\tanfe of the contract of 
saitc,^^ i.e., either under a covenant or as an incident of Uie contract of sale.** 

The question of intention of tlie parties either at tlie time of the sale 
or at the time of the transportation is immaterial for the purpose. The test 
of sale ui the course of inter-State tratle or commerce is Uie inter-State move- 
ment taking place as a part of the contnict of sale or as a necessary in- 
gredient of the sale.**-** 

(b) The same pfinciplc will apply to .sales taking place after tlte termi- 
nation of the inter-State movement. ** 

3. Any sale taking place during such inter-State movement of the 
goods, by transfer of documents of title wouUl al.so be deemed to be a sale* 
ill the course of inter-Siatc trade or commerce. For the puriHises of tliis 
rule, the concept of duration of the movement is enlarge<l by the adilition 
of tlie period of custody of tlie gooils in the hands of a carrier or bailee 
for the purpose of transmission to and delivery at the other State. Expl. 1, 
which provides for this enlarganent. fol’ovvs the principle in s. 51 of the 
Sale of Goods Act. The result is, tliat any sa e w hich takes place while 
the goods are on their ‘inter-State journey', i.e., from tlic moment of dcli- 
\'ery to the carrier or bailee by the consignor until they arc unloaded by 
or on behalf of the consignee in the other State, is a sa e ’in the course of 
inter-State trade or commerce’. In the case of transportation by other 
means, c.g., floating logs doivn a river, tlie inter-State journey slioii'd cn<I 
when the logs are taken over by the oviner in the other State. 

4. To constitute an inter-State movement, the two lenmiiii of the 
journey of the gomls must be in two different States. '['Ins is privided in 
Expl. II. If tlie tvi^o tetniini arc in different parts of the same Slate, 
the fact that the goods have to jiass through another Slate in onlcr to reach 
its destination will not make an inter-State movement foi the purpose of 
sa'es taxation. 

270. (1) Taxes on income other than agricaltiirai income shall be 
Taxes levied and col- colleeted by die Government of Inifia 

lected by the Union and distributed between the Union and the States 
distributed between the in die manner provided in danse (2). 

Union and the States. (2) Such percentage, as may be prescribed, 

oi Jhe net proceeds u a^y finandad year of any such lax, except in so ler 
as those proce e d s rep resen t proceeds attrflmtable to Union Territories’* 
or to taxes pasraUe in respect of Udoa emolnmmtts; dwU not form part 
of die Consofidated Fund <ii India, hut shall be assigmd to the States 
witUa wUch the tax is leviable in that year, and ^tl be dittr^bulied 
amen i n dioee State* in such manner end from such tfane a* may he 
■eesenhed. 

(2) For die paAposes of danse (2), in each Snandai year such 
peceadage as may he preserved off so mum of the act proceed* of taxes 


15. Tim foOcea ^ view of Venkatarsma J. in Bemaf Immunity v. State af Bihar, 
ilSSS) 2 SXXR. 6(0 {TBS). 

16. Cf- Comm, v. MusenOi, A. 1«59 S.C. 867 {892), 
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m 


iwyaUd ia mpeet oi Uaibn emolamciits thaH be deemed to represent 
proceeds ettribnlsMe to Union Territories.” 

(4) la this furtide — 

CaJ **Uaes on income^ does not include a corporation tax; 

fhj '^prescribed*' means'- 

fij iisAil a Finance Cemunission has been constituted, 
prescribed by the President by order, and 

f iij aftw a Finance Cornmisnon has been constituted, pres* 
cribed by the President by order after oonsiderihg the 
recommendations of the Finance Comnusston; 

(c) '‘Union emoluments** includes all emoluments and pensions 
payable out of the Consolidated Fond of India in respect of 
which ineome*tax is chargeable. 

CL (2): Income tax. — Income-tax attnhutahle to I'nioti Territories 
shall form part of the Consoiidalcil Fumi of Iiulia h is nut necessary to 
make any ilistribution of income-tax with respect to I'nion Territories as 
they are Centrally a<lnnniNlere'l through the I’rcsulent. Therefore, it 
cannot be contended that in the absence of a pro\ision for such distribution 
I’arliamenl cannot make a law ot I'reshlent cannot make a regu'ation. 
extemling the Income-tax Act to the L'nion Territoiie-' *'* 

271. Notwithstanding anything in articles 269, and 270, ParlUonent 
may at any time increase any of the duties or 
taxes referred to in those ar^es by a surdharge 
purposes of the Union purposes of the Union and the whole proceeds 

of any such surcharge shall form part of the 
Consolidated Fund of India. 


‘At any time*. 

These wonls indicate that I’arliamcnt is empourere<i to lew a surcharge 
from time to time and merel\ because Parliament lui impi>scd surcharge 
in one shape, it is not prechidctl from imjxjsing a •.tneharge in another 
shape to cope with \ar\ing circumstances, during the «\il>si8tence of tlie 
previtms one.** 


272. Unkm duties of excise other than such duties of excise on 


Taxes which arc levied 
and collected by the 
Union and may be dis- 
tributed between tbe 
Union and the States. 


medicinal and toilet preparations as are mention- 
ed in the Union List shall be levied and collected 
by the Government of Irdia, but, if Parliament 
by law so provides, there dudl be paid out of 
t^ Consol^ted Fund of India to the States 


to which the law imposing the duty extends sums equivalent to the 
wlude or any part of the net process of that duty, and those sums 
shall he distrihutikl among tiiose States in accordance with such principles 
of dUtHbutiou as may be formulated by such law. 


XSo B e ct ed by the Government of India*. 

These words tlo not debar the (1o\cmmeiu of Tmlia from co'lecting 
the ^axes throu|^ some other authority, acting as its agent.** 

q. / r 0.7 a. 1968 SC. 637 i642) 

Fef Fw* V. I T. 0., A. 1965 Ail 37. 

‘ dlUMMsie V. Voal Bogfd, A. 1969 Csl 222 (231). 
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Um,m 


m. (1) TlMre flwll ht <w Um CoaMlidif^ of 

Indio in m** yMr •• gnu»U<faHftU of IIm l«> 
^ venim of the State* of Asuua^ BilMy OiiMO laif 
oMtAig. on jote and Bwnfal, in Ben of aMigmaent of mf •horo 

ci Um net proceed* in endfi year espoPt Ally 
on jute and jute product* to tlio*e State*, Midh *am* a* may be 
preecribed. 


(S) The earn* to prescribed shall continue to be charged on the 
Consolidated Fnnd of India so long a* any export duty on jute or jute 
proAict* CMtinues to be levied by the Govmnment of In& or until 
the expiration of ten year* from the commencement of tins Constitu* 
tion, ^^lidiever is oarKer. 


(3) In thi* article, the expression "prescribeiP has the same meaning 
as in article 270. 


274. (1) No BUI or amendment udiidi impose* or varies any tax 

Prior recominendation Interested, w adwh 

of President required to vanes the meanmg of tiie expression "agncul* 
Bins aOertine taxation tural incrnne** as defined for tlie purpose* of the 
in wlM States are enactmmits rating to Indian income*tax, or 
interested. whidi affects the principles on which un^r any 

of the fmregoing provisions of Biis Chapter moneys are or may be As* 
tributiMe to States, or wUdi inqMses any such surcharge for the pur- 
poses of the Union as is mentioned in the foregoing provisions of this 
Chapter shall be introduced or moved in eitber House of Parliament 
except on tho reconuwendaticn of the PresidenL 

(2) In diis article, the expression **tax or doty in which State* are 
interes te d* means — 

(a) tax or duty the whole or part of the net proceeds whereof 

are assigned to any State; or 

(b) a tax or. duty by refereiM to the net proceeds whereof 

sums are for the time being payable out of the Consolidated 

Fond of India to any State. 


275. (1) Such sums as Parliament may by law provide shall 1^ 
- , ,t • charged cm U»e Consolukted Fund of India in 

to^?n Stete?“ ^ ®» grants-in-aid of t^ rev eimm 

such States a* Parliament may determine to be 
in need of assistance, and dSfferent sums may be fixed for different 
States: 

Provided Aat theie shall be paid out of the Consedidated Fund of 
ItuSa as grants>in«aid of the revenues of a State such capital and 
recurring sums a* may be necessary to enable that State to meet the 
costs of sodi schemes of devd^mient as may be ondertahen by the 
State with Uie approval of the Government of InAa for the pu rposes of 
praBaoting the welfare of tibe Scheduled TrUbes in that State or reislag 
the levd of aAmnistcarion of the Sdiedoled Areas therrin to that of 
rile adBrinistnarion df the rest of riie areas of that Stale; 

Provided Bttriier that there shall be paid out of the Coneolidated 
Fund of India a* gniits*aMiid of revenues of the State of Assam 
saasa, caidlal and lecwriog, eqabnAari 

( 0 ) riba average eneara of eap e u A t ar e over ^ l evanaas d a ib s g 
% two years IbametRately p recrafait riw ciawmmiWBawiWBt 
of ride CenniffiMtan in vaip^ of m w fc aiaiiti o ri oii of 
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the trihel ereas specHied in Part A of the table ap p e ad e d l 
to iiatairraph 20 of the Sixth Schedule; and 

(b) the M$ts of such tcheatnes of development at may be under- 
takra by that State with the approval of the ^vernipent 
of ladia for the purpose of inusina the level of adminittra* 
tion of the rest of the areas of that State. 

^(lA) On ami from the of the autonomous Slate under 

article 244A, — 

(i) {tny sums payable under clause (a) of the second proviso to 

clause (7) shaV, if the autonomous S^ote comprises all the 
tribal airea^ fcf erred to the? cm, he paid to the autoftomous 
State, and, if the autuvommts State compf'^e^ onl\ some of 
those tribal area?, he apforti^oicd het<veen the State of Assam 
ofid the autonomous State a? the Pfcs^dcnf nuxs, b\ order, 
specify, 

(ii) there dud! he paid out of fh*^ C mso'idatcd Fund of India as 

grants m aid of the le^tiv^es of the autonomous ^iate sums, 
capital and laufrititt tgunanit to the ((^sts of sich schemes 
of dei^lopmcni a\ tnav he undertaken h\ the autonomou:^ 
State udh the apprfjol of iht (lO't rnnunt of In 'ni for the 
purp St »/ rumn / ilu hiel f oimnit^tra* n or that State 
to that of the adnnnistfatnn of tl * n / oj th* Stat* of Assam 

(2) Until provision is made by Parliament under clause (1), the 
powers conferred on Parliament under that clause shall be exercisable 
by the President by order and any order made by the President under 
this clause shall have effect subject to any provision so made by 
ParlSnment: 

Provided that after a Finance Commission has been constituted no 
order shall be made under this clause bv the President except after 
considering the recomn^endations of the Finance Commission. 


276. (1) Notwithstanding anything in article 216, no law of the 


Taxes on profe *^ions 
trades caJ!Jn^^ and em- 
ployments. 


Legislature of a State relating to taxes for the 
benefit of the State or of a municipality, district 
board, local board or other local authority 
therein in resfiect of professions, trades, callings 


or employments shall be invalid on the ground that it relates to a tax 


on income. 


(2) The total amount pavable in respect of any one person to the 
State or to any one municipality, district Iimrd. local hoard or odier local 
authority in the State by way of taxes on professions, trades, callings 
and employmerts ^11 not exceed two hundred and fifty rupees per 


Tvosddad that if in the financial year Immediately prece&ig the 
rninmamjinninl of tins Constitution tlwre was in force in the case of 
any {Slate or any sod municioelity, hoard or authority a tax on profes- 
•ioiii. ttrudos, caVings or emoloyments. the rate, or the marimum rate» 
of whidS eaflmitdbd two ln*ndred and fifty rupees per anmn^ wch ^ 
"Mwr ochHaMe to he levied unHI provision to the contrary » ^ce hv 
FhHlMkMMl hy law, and any law so made by ParKament may he made 

13, Cl 7lAl' 'iS^^ by the Constitution (Twenty Second Amendaent) Act, 

'ms uAt is-m ' 
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writ w ft Pc mB y or m rdotioB to oogr qieciified Stotot, nanidpiAtio^ 
boards or oothorttiosk 

(3) Tbs power oi tito Legislatore of o State to main laws ae 
afooMaid vriui respeet to taxes on professions^ trades, eaUiags and 
empbqrmeata diatl not be construed as linuting in any way the poi^ 
of Parliamettt to make taws with respect to taxes on income accnring 
from or arisinf ont of profesnons, trades, callings and employments. 

Art mSt Taxes on professions, trades, callings and eaoployments. 

This Article authorises a State or other 'ocal authority in a State 
to levy_ a tax on professions etc., for uhich the corresponding ie^slative 
Entry is 60 of List I?.** Now, when imposed on a person it wou’d virtually 
amount to a tax on ‘income* but income-tax (other than on agricultural 
income) is an exclusively Union subject [Entry 82, List I]. Hence, express 
provision is required in this Article to empower the State to levy a tax 
on professions etc., declaring that such a tax will not be inva’id on the 
ground that it is a tax relating to income,** provided it is kept within the 
limit imposed by Cl. (2). Cl. (3)^ makes a corresponding reservation in 
favour of Parliament to impose income-tax on incomes arising from 
professions etc. 

Q. (1): Tax in reqiect of professions, trades, callings or engiloy- 
ments*. 

1. This expression is very wide. The tix inav be injposed on profes- 
sions and employments, including service, even though the employee is 
already paying income-tax. It mav be imposed on trades or calling, f g., 
on Persons camming on the trade of htisktng, milling or grinding of grains,* 
or on the suijeci-matter of the trade, eg, each bale of ginned cotton,* or 
on the ineome arising from trade or profession.* 

2. A tax on the manufacturing process does not cease to be. so because 
it is levied upon the manager of the factory- and not upon the owner of the 
commodity- which is manufactured.* 

3. But a tax on a commodity, without regard to anv nrofession nr 
trading activity cannot be a tax on professions nr trade.* The b.-t.sis of a 
tax rndcr Art. 276 is either the occupation or the income derived from it.* 
On the same principle, though a tax leried on a factory on the basis of the 
cloth or v-am produced therein mav be a tax on trade, a fee payable on the 
number of persons emp'oved in a factory and the horse-power instal'ed 
therein, under rules framed under s, 6 of the Factories Act, can tn no sense 
be said to he a tax on trade so as to attract the provisions of cl. (2) of the 
present Article.* 

Even where the tax is levied upon the commodity produced bv or 
related to the trading activity, the amornt of tax levied on the person carty- 
ing on the trade per annum cannot exceed the maximum amount limited by 
Art 276 (2). and, in case of an excess demand, the Court will reduce it to 
the pennissible amounh* 


{4. WMtkn Mill* v. Beptrolote A. 1^83 SJC. 882 {StSh 

34 muffa Boetd V V.f Surer mh A. 1<187 Alt SBT, - 
t. iHettkt Vmta V KUkortUt, A Kac. 120. 
t ^ A, mn m-, umkipaty of 

r, ntMiki A. 19^ Bom iV. « 

3. W. U. F. BbeOnk Fewer C* t At, if f, A. 1945 Ksg. Wl. 

4. of T. c, A tsss iCer, 129 vm. ’ ’ * 
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1. The word 'trade' in this Article is not used in the primary sense of 
an ^change of goods for nione> but in the wider sense of any business 
.carried on with a view to piutit, whcUier manual or mercantile, as distm- 
gutshed from the liberal arts or teamed protession or agricu ture 4 * It thus 
includes a skilled occupation which involves tlie application of manufacturing 
process to a commodity submitted to the person carrying on the occupation 
such as pressing or ginning cotton* or husking, ini iing or grindmg g^rains.* 

2. The following liave been held not to constitute tax on ‘trade’— 

An octroi duty or a tax on the entry of goofJs into a local Area for 
consumption, use or sale theiein, under Entry 5^ ol List II,** 

Tax OB entertainment and tax <m calling.— See under Entry 62, 
List II, post. 

<3. (2) 1 The maudnmm limit. 

It is a condition of the va idity of a tax under this article that the 
imposition should not exceed K'l. 25u. Wheie therefore, a tax is imposed 
on the basis of a percentage, without hxing ilie maximum limit so that it 
is possible to levy more thdii Ks. 250 in any Cdse, the imposition wih be 
invalid.®,* 

Where, however, an existing tax below tlie constitutional maximum is 
sought to be enhanced above that limit, the enliancenient wih be unconstitu* 
tional and a suit for retund of tiie amount recovered in excess of that 
limit will lie.*-* 

This clause luts not only recoiery but al<o assessment in excess of the 
specified limit.* 

Proviso to cL (2). — 'Ihe tax levied under s.s. 108 and 144 of the 
U. 1’. District boaids Acl comes under this ProMso and is, accordingly, 
saved from the bar imposed by the main paragraph of Art. 276 {,2).* 

An ituposiliun which was intalid for contravention of s. 142A (2) of the 
Government of ln«iu Act, 1935, would net be re\’i\c by the present Pro- 
vison. An imposition m excess ot Ks. 50/- per annum was invalid if made 
after 31-3-39.“' 

But an imposition in excess of Ks. 50/-, if made prior to 31-3-39 Nvas 
rendered valid and a lowed to continue b\ tlie Proviso to s. 142A (2). The 
life of such imposition is extended further by the piesciit Proviso, provided 
it was in force or 26-1-50. Thus, if a local auUionty had imposed a profes- 
sion tax @ Rs, 2o00/- per annum in the year 1928, it can be levied and 
collected, even after 26-1-50, by the same local authority or its successor, 
if the identity of the tax is maintained.'® 


Refund of unconstitational levy. 

1. It is now estabhshcil that a suit lies ^ recover any tax w’hich may 
been colected in excess of the maximum specitied in Art. 276 (2).’* 


S. 
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2. An order refund ntay at^o be made in the proceeding under Art 
22tib an ancnlaiy rcdiet, where the JPetiuoner diallenges tlie constitutionality 
ot the Jevyf“ 

Where the constitutional prohibition has been violated, the tasong 
authoniy ts without jurisdiction and the aggneved taxpayer cannot be 
a^ed to resort to his leniedy prescribed by the statute where the levy 
is merely in contravention of the piuvisions of a statute which also pres- 
cribed the remedy for such contravention.^'* 


277. Any tuxes, duties, cesses or fees whidi tmsnediattely before 
the oonoroencement of tihis Constitution, ware 
* boi^ lawfully Ibvied by the Govenunent of any 
State or by Miy nannicqwlity or other local authority or body for tbe 
purposes ot the btate^ mumapality, district or other local area naay, not* 
wHistanding that those taxes, duties, cesses or fees are mentioned in 
the Union iast, continue to levied and to be applied to the same 
purposes until provision to the cimtrary is naade by JKarUataMUit by law. 


Art. 277: Savings. 

1. This Article Mves existing taxes levied b> State or local autlioriUes 
on subjects which maj have been tiaiisleierred b> the Constitution ftoin tbe 
State i,ist to the Union List. For exainpiC, the power to impose duty on 
medicinal and toilet pieparations containing a cohol belonged to die Fro 
vinaal Legislature under Item 40 of List ll of the Government of India 
Act, iyd5, but It has been denied to the Slate Lcgislatine bj Lntiy 84 cf 
List I and Lntry 51 of List 11 ot the Constiiutioii. By reason oi Ait. 277, 
any such duty imposed by die I'roviuciat Lcgislatuie and levied immediate y 
betore commencouent ot tlie Constnulion shall continue to be levied until 
rarliauient legislates to the contraiy.*' 

2. The object of Uiis article and its predecessor, s 143 (2) of the 
Government of India Act, 1935, is to prevent a disiOvation of the fanances 
of lodil Goveniment and authorities by reason of the coming into force of 
new constitutional enactments distributing heads of Ux<ilion on lines different 
from those which prevented before die cununcncement ol such constitutional 
changes.” 

3. 'Hie scope of die Artie' e is Imiited and it lias no application where 
there has been no shitting in tlie a location ot power as bctwc'en the Union 
and the btate under die Constitution, fiom that under the Government of 
India Act, 1935,” or a ciiange in the legislative power of die local Govern- 
ments or authorities b'* reason of the passing of the Government of India 
Act, 1935.” 

4. The power conferred by the present Article or s. 143 (2) of the 
Govenunent of India Act, 1935 is simply to continue to levy the pre- 
^sting tax and not a plenary power to legislate on tliosc topics whidi Ixave 
been taken away from its legislative competence, until the Central Legis ature 
or Parliament chooses to legis ate on those topics.*' Hence, by virtue of this 
Article, tbe State Legis ature or local authority is not competent :-~- 

(a) to impose a fresh tax;*'' 




13. Ighlwn r. Mdkapm Mudkipdity. A 1970 SXJ. 1008 (lOM), 

IL O, iMha Kfkm V. Ludhiana Mumcipdity, A tWS S4. IM7 
1|. Xtm v. Jai^ Sahka, A SjC WITS. 

S’ A ttS9 Cal <5 {S4t. 
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(b) to increase the rate of tlie existing tax 

(c) to alter the identity of the tax, including the identity of the body 
that wllects the tax, the area for ^^hose benefit the tax is to 
be utilised and the purposes for which the utilisation is to take 
place;” 

(d) to alter the incidence of tlie tax, i.e., the subject-matter of the 
tax, the taxable event as well as tlie rate of the duty.” 

5. On the otlier hand, the Supreme Court has held^’ that the words 
•may xontinue to be levied’ in Art. 277 (or s. 143 (2) of the Government 
of India Act, 1935 j confers a ltniite<l legi‘'lati\e power upon the local 
Legislature, subject to the overruling pov\ei of the Central Legislature to 
discontinue the lev'y. This limited 'cgislatue power of tlie local Legislature 
i.e “to express a desire to continue or not continue the levy,” which includes 
the power — 

(a) to discontinue the tax or to repeal the taxing law;” 

(b) to reduce the rale of the tax; 

(c) to legislate for tlie continuanre of the tax if the other conditions 
of the Article are satisfied and such legislation may be given a retrosPeetk/e 
effect so as to cover any gap or period ( subsefjuent to the commencement of 
the Constitution or the Goveriunent of India Act, 1935, as tlie case may be) 
during which the levy may have actually lieen discontinued” 

Conations for anilication oi the Article. 

The conditions which must be satisfied before Art. 277 mav be applied 

are” 

(t) that there is a tax which was lawfully levied bv a local authority 
for the purposes of a local areas at the commencement of the 
Constitution ; 

( a ) tliat the identity of the lax is not altered , 

(Hi) tliat the inculence of the tax is not altered 


Identity of the tax. 

1. As stated edfotv, identity of the tax includes the identity of : — 

(i) the body tliat colIect.s the tax. 

(ii) the area for whose benefit the tax is to be utilised ; 

(»«) the purposes for which the uti l^ation it to take place.” 

2. But the identity of the body collecting the lax would not be tost— 
(o) f y a mere change in the composition of a local authority ; 

(b) by a splitting up of the local area for licing .administered by a 
plurality of authority of the s,une nture.” 


*W«re beiiif lawfufly leneiF. 

1. Thb esqwesston m^ns 'was actually levied'.’* 

Hence, if a Provincial Act, iwssetl prior to the commencement of the 
Constittnion, iinposetl a duty, but the Act was to come into force on a date 
&ubsequent to the commencement of tlie Constitution, the levy of that duty 
is not continued by Art. 277.** 


V* of Miktfos, (1964) S3 454 v5-C»)* A. 1904 
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2. 'pHt protectioD of this Artide U dbvioasly not avaUatde if the pre* 
Constitution law is replaced by a new- Act after the Constitution,** or a 
Mew dtity is impo^ under the pre'Constitution Act, after die commence* 
ment of the Constitution,** as distinguished from merely increasing the rate 
of an eidsting tax.** 

3. It also means that the pre-Constitution tax was being ‘.awfully levied’. 
Art. 277 would not raise a tax which was not continued by s. 143 (2) of the 
Govt, of India Act, 1935.** 

^Continue to be kviedP. 

Art. 277 authorises the levy of ‘existing taxes’, etc. until provision to 
the contrarj' is made by Parliament by law. There is nothing in the Artide 
to predude Par.iamcnt from providing for such levy or collection by a new 
madiinery." 

*UBtU provision to the contrsuy ia mailed. 

The power of the State I,egislature to levy a tax by virtue of this Article 
will cease as soon as Parliament has made a law to the contrary.** An> 
levy made by a State thereafter would be u!tra vires,** 

But a l^slation by Parliament cannot be said to be ‘(.ontrary’ to an 
eadsting law- unless it expressly repeals tlie latter or amounts to an impierl 
repeal thereof.** 


Instances of such laws mode by Parliament. 

Medicinal and Toilet I’reparations (Excise Duties) Act, 1955." 


Distinedoa between a tax and n fea. 

1. The distribution of the power to levy a tax is not identical witli 
that of the power to levy a fee. Taxes are specifically distributed as 
between the Union and Stale L^slatures by various Entries in Lists I and 
II 4nd the residuary power to levy a tax which is not enumerated in any 
of these Entries bdongs to Parliament, under Entry 97 of List 1. 

On the other liaiul, there is an Entry relating to ‘fees’ at tlie end of 
each of the three Lists, — I, II and III, and the Entry is to this effect — ^"Fees 

in respect of any of the matters in the List ” The resu t is that each 

Legislature has the power to levy a fee which is co-exteiisive with its power 
to legislate witli respect to substantive matters and that either Legislature 
may, while making a law rdating to a subject-matter within its competence, 
levy a fee with reference to the services that would l>c rendered by the State 
under sudi law. 

It follows, accordindy, that whenever the question of the l^slaiL-c 
comprtence or validity of an im|x}sUion is raised, the Court has to enquire 
into its real nature, according to the tests discussed above. Thus, even 
tbou^ an imposition is labellra as a fee if it appears to the Court that if 
is not a ‘fee’ W a 'tax', the next question to be deterttfined is wbetfier the 
power to levy such sporific tax hu been assigned to that Legislature by 


Naumrg v. State af Madras, A. 1964 Mad, 643 (649); See oontn, Mtadeh 
psTCarpa, v. Stdtna. A. 1660 Punf. 467 (SOO). ^ 

60i Qwadeu not derided, in Ama^fimtdtd Cadfitiis v. faaptda Sdtia, A. 1661 
Ic 664 (S67). 

21. MadPaodcrishadak v !, T. O.. (1664) S.C.It 837; (16624) 2 CX. 836. 

; 22. SakH^OiaMaju A. 1663 SX 666) H. C. 4 P. Watks v. 

33* i&fBhlil i^ uaetp s Hty , A. 1966 {Car. 9L 
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the Bntnes in the Lists ovet which its power extends; if not, the Court 
must declare the imposition as ultra vires.^ 

2, A tax is an imposition made for a pub ic purpose, without reference 
to any services rendered ^ the State or any specific benefit to be conferred 
upon the tax-payer.*® The object of the Ie\v is to raise the general 
revenue-** 


3. A fee is a payment levied by the Slate in resi;ect of servtQes 
performed by it for the benefit of the iiidividuah It ia levied on a principle 
just opposite to that of a tax. While a tax ib paid for the coffunon benefits 
conferred by the Government on all lax pa)cis, a fee is a payment made 
for some s/^edal benefit, enjoyed by the pa\ei and the pajment is usually 
proportional to the special benefit *** 'fhe monej raised b> a fee is set apart 
and appropriated specifica'ly for the performance of the service for which 
it has been imposed* and is not merged in the general i evenues of the Slate.* 


4. If the special service rendereil is dislincMy and primarily meant for 
tlie benefit of a specified class or area, tlie fact that in benefiting the 
specified class or area, the State as a whole rnav ullinialelv and indirectly 
be benefited would not detract from the character of the levy as a fee. 

Where, however, the specific service is indistinguishable from public 
sendee, and in essence,^ is directly a pan of it, different considerations may 
arise. In such a case it is necessary to enquire what is the primary object 
of the ^evy and the e«isential pur|>ose which it is intended to achieve. Its 
primary object and the essential purpose must be distinguished from its 
ultimate or incidental result*! or consequences.* 


5. WTiile in the case of a tax, there is no quid />ro quo between the 
tax-pa 5 *er and the State, there is a necessary co-relation betwwn the fee 
collected and the service intended to be rendered.* The amount of fee is 
based upon the expenses incurred bv the Slate in rendering the services 
(though in the ca.se of a particular fee, the amount may not be arithmetically 
commensurate wdth the exT>enseO. In anv case, in assessing a fee, no 
account is taken of the \ar\ing ai laities of the different Ctsses^^es; where the 
quantum of imposition of a tax upon a tax pa 3 "er dcp< n<ls generally upon 
his capacitv to pay,*® where no attempt is made to assess the fee on a quid 
pro quo liasis, it cannot be upheld as a ^fec*.* 

6. On the other hand, a lew in consideration of rendering service 
of a particular type wdl' not l)c regarded as a tax inereH' because of — 

(fl) the absence of uniformiti in its incidence:® or 
(h) compulsion in the collection thereof;® or 


24. 

25. 

1 . 

2 . 
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Vommr.H R. B v lak^hmhuira A 1951 SC ^S2 riWl S.CR KTS. 

CtfWMt M P P I n<K>\ epR 1015 Hingir Rmntw Cod 
‘ V, V Sm« Of Oriaa. A. 1961 S.C. 459 (46i\ 

Cf. fafmna>h v. Sfau m Oriva, (1954) ar.< 1046, RdiUA v. Statf of 
Bombay. (1954 ' S.CR. 1055 ^ • 

A«i Iwc bppji jiotnfrd o’lt in CoPi Pra^d v Stott of Pumab, A. 1957 Punj. 
45 <4i). tWt k nflt a wre tpst In all cs'ses, since under Art 266. all we 
Rtventtw of the State, whether derived from taxes, duties or fees are to 
form one ‘Consotidated Fund*. Thu«. cottrt-fees realised under AiU 146 (3) 
and 229 (3) are ‘fees’ even ri’ooRh thev form part of the feneral revawM 
{Kimhbm v. S D. O,. A. 196^ All. 4621. Of cmiwe. a se^te ^nd is 
Mnetbaee conaHtufed by the leghlation irat^n* a fee ICf. y. S/afe d 

Botdb«9. (1954) S.C.R. IC661. But even then the imposition has to 1* heM 
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(c) some of ^ crnitributories not obtaining the same degree of 
service as odiers may/ 

7. Cases may arise wh^e under the guise of levying a fee the 
Legislature ma^' attempt to impose a tax. In the case of sudi a co^ourab'e 
exercise of le^slative power courts would have to scrutinise the scheme of 
the levy verj' carefully and determine whether in fact there is a co-reation 
between the services and the levj’ or whether the levy is exceswve to such 
an extent as to be a pretence of a fee and nut a fee in reality.* 

8. Where the law provides that the surplus, if any, after meeting the 

expenses of the serAice rendered, shall be spent for general fmrpase, other 
than the cost of maintenaiKe of the service, the imposition cannot be treated 
as a fee." * 

Tax and Ceaa. 

1. A cess Is a tax confined to a lixal area for a spedfic object or a 
particular purpose *-• It is a form of taxation and the word ‘tax’, used in 
its generic sense in Arts 265*6, includes a cess.** 

2. Since draftsmen often use the terms ‘tax' and ‘cess’ rather indis- 
criminately, the validity of an impositicm is to be determined with reference 
to itb nature and not whether it is labelled as a ‘tax' or a ‘cess’.* 

3. A cess being a tax and not a fee, no gnid pro quo between a serrite 
rendered and the levy is necessarj'^ to maintain its validity*’ Even though 
the proceeds of a cess go to a local fund, if the lev\' is not in resjject of 
any particular service rendei ed it is a tax ’* 

278. Omitted 

Agremnent under Art 278. 

It has been held that Art 277 was subject to rci»ealef! Art 278, see that 
upon an agreement had hecn entered into under Art 278, an existing tax 
ceased to be operative under Art 277 ’*a 


279. (1) In the foregoing insmskmc of tint Chnpter, *Set proeeeds" 
.... , „ ^ meent in relation to any tax or doty the proceeds 

^ thereof reduced hy the cott of collection, and 

*’™***“ ’ for the panxMos of those provisions the net 

p roce ed s of any tax or dntv. or any part of any tax or duty, ki or 
attributable to any area shall be ascertahied and certified by ihe Cotnp* 
troDer and Anditor«General of India, whose certifioato dniB ha final 


(2) Subject as r foresaid, and to any other express provirion of tids 
Chapter, a law made by Pailimicnt or an order of Prasnlent may, 
in any case vdwre under this Port die proceeds of any duty or tax 
arcb or may bc^ assigned to any Stafat prswide far dm manner in wUdi 
tba p reoae ds am to ha ealcsriated, for the timo from or at widrii and 
dw manner in ifhidi any pnymaitf are to be made^/or Iha nuddng or 
ndfr wtm e nt e b e t tvaan one finweeial year and aaodMr, mid for any odier 
ttcidinferi Of andHary snnttart. 
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IM. (1) The Prerident ehall, within two yeers from the commence* 

^ mcnt of thi* Constitution and thereafter at the 

Fliuuiee Coffiimmoa «n»i|tation of every fifth year or at ’such earfier 

time as the Presideiit considers necessary, by order constitute a Finance 
Commission which shaH consist of a Chairman and four other members 


to he appi^nted by the President. 

(2) Parliament may by law determine the qualifications whidi shall 
be requisite for aopomtment as members of the Commission and Uie 
mauner in which they shall be selected. 

(3) It shall be die duty of the Commission to make recomnienda* 
tions to the President as to — 


(a) the distribution between the Union and the State of the 

not proceeds of taxes which are to be, or may be. divided 
between them under this Chapter and the allocation 
between the States of the respective shares of such 
iwoeeeds; 

(b) the principles which should govern the grants-in-aid of the 

revenue of the States out of the Consolidated Fund of 
India; 

^(c) any other matter referred to the Commission by the 
President in the interests of sound finance. 


(4) The Commission shall determine their procedure and shall 
have sudb powers in the performance of their functions as Parliament 
may by law oonfer on diem. 


Sdl. The President shall cause every recommendation made by 
, the Finance Commission under the inrovisions of 

Constitution together with an exnbnatory 
the Finance Comnns..nn. ^^ion taken thereon to 

be laid before each House of Parliament. 


by the Union or a State 
nut of its revenues. 


hfisecUaneous Finoncial Proifisions 

282. The Union or a State may make any grants for any public 
purpose, notwithstandine that the purpose is not 
Exoendlture defravab'e respect to which Parliament or the 

Legislature of t^ State, as the cate may be, 
may make laws. 

Scope of expen^ture by Union or State. 

This Article pi-ovidc? that the •-pending power of the t^nion or a 
State Legislature Is not limilefl to the legislative powers conferred t’pon 
it. In other worrls, though tlie H^ts in the 7th Schcln'e define the /roi-rWrt'r 
powers of the Unton and the Stite in tho ina^* extcndiUire, neither 
is circumscribed within the li'^ts to it The onh bniit to the fy>\ber 

of the Union or a State to ‘spend on a purpo-«e not included within its legis- 
tive power is that the purpose must he ‘public’, virtue of the Ariic e. 


*9 risen iiaa. |#s.»s , ^ f aT • S,*A *• 

it will be possible for a State to m-ike gnnts in favour of the institutions 
and tiniversUies specified in Rnlries 6.'^ 4 of I.ist I. 

fu view of the provisions of Arts, 25-7, the exemse of religion is a 
'piivatf' putpose under our Constitufion and the State cannot make expend!-* 

TcWlci hs* hem nr"t«ed "Wd till hso be*"^lettef«d as 


UIIhS. (e>, by du Cowtltutioo (Seventh AmeuihnHif) Act, 1956. 
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ture of puMic revenues for the establishment of any re’igion or for the 
pronioticm thereof. When, however, the State takes over flie management 
or superintendence of the properties of a religious institution or endowment 
in tlrt^ interests of ‘public order, morality or health’ or to control its seen ar 
activities, the expmditure of money for the purposes oi sudh administration 
is not an expenditure for die purposes of any religion but for regulation 
by the State of secular activities, which is a 'public purpose’ within the 
meaning of Art. 282.** 


28S. (1) Hie custody of the Consolidated Fund of India and tho 

2 

thiiency I^nds and moneys therefrom, the custody of public 
monm credited to the moneys other than those credited to sudi Funds 
imb& sccouius. received by or on behalf of the Government of 

Indie, their payment into the public account of India and the withdrawal 
of moiMys from such account and all other matters connected with or 
andBary to matters aforesaid shall be regulated by law made by Parlia* 
meat, and^ until provision in that behalf is so made^ shall be regulated 
by rules nande by the President 


(2) The custody of the Consolidated Fund of e State and the 
Contimgeiiey Fuad cd a State, the payment of moneys into such Funds, 
the withdrawal of moneys therefnnn, the custody of piAlic moneys 
odwr than those credited to such Funds reedved by or on hdialf of 
the Government of dm State, their payment into the public account of 
the State and tiie withdrawal of moneys from such account and all 
other matters connected with or eneillairy to matters aforesud shall be 
regsbted by law made by the Legislature of the State, an^ until 
pronsion in that behalf is so made, shall be regulated by rules nia& 
by t he ^jovemor** o„ ,., „ ,,,,,^f the State. 


^84. All moneys received by or deposited with — 

(a) any officer employed in connection with the affairs of the 
CusMy of suitm’ Union or of a State in his capacity as such, other 

Bwmm r^vM) revenues or public moneys raised or receiv* 

pdtXp sermto anl ^ the Government of In^ or the Govern* 
cootts. meet of the State, as the case may be^ or 

(b) any court widiin the territory of India to tho credit of any 

cause, matter, account or persons, 

dmB be paid into thr pdblie account of Indtn or the pidific account of 
the Staley ns tike ense may he. 


28S. (1) The pnq^erty of the Union shall, save In so far as Parha- 
EsnnptiM) ot properly meat may by law otfaeirwise provide, be exempt 
of ito Uimn from State from aU taxes imposed by a State or by any 

authority widdn a State. 


(2) Notiting danse (1) shall, tmtil PurfisuMut by law otbunrise 
piwiiea, feoveirt my uutitority witldn n Stale Irma l evy i ng my tux on 
St. P*SP****^ ^ ^ Unim to sudi p wper ty was inwwedtetdy 

tit l|lbnw uiywnnmwMiitii(tolflitajD»riitnl^ 
miMt h» IM tax eentiriMs to be ieried in dtat State. 
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EntnpCkni of propcrtjr of the Umon from State Taxatioii. 

The qrsteni of double goyenunent s>ei up by a federal Constitution 
requires, for its smooth working, the immunity of the property of one 
Ckivermnent from taxation by another. 

Our Constitution embodies tliia principle in Arts. 285 and 289. The 
present Article deals with immunity of the property of the Umon from 
Slate taxation. 

CL (1): Property. 

The expression "property ' in this Article has been used in a perfectly 
general sense and would include land, building,' chattels, shares, debts and 
in fact everything that has a money \a ue in die market and comes within 
the purview of any taxing statute.’* Kaval, Military and Air Force works, 
specified in L,isl 1 (6), would come within tins expression. 

The ownership ot land and the building standing thereon may bekmg 
to different persons.’'- ilence, the liabihts tiu* building to taxation may 
be different from that of Uie land.’* 

, ^Property of the Union’. 

1. No tax can be levied upon the propert). of the Union, whatever 
be the mode of assessment.” 

2. ^ It is competent for die watc la^gisiatute to iiup se a tax directly 
on the interest oi a lessee or occupier of Lniou property, but if the property 
is valued and assessed as a whole as the ba‘>is oi die tax and then the 
liability is apportioned between the owner and the occupier, it is a tax on 
property, and the Union property must be exempted ’■ 

"Save in so far a* Parliament may by law otherwise inrovid^. 

These words suggest that rarhaiiiciit’'’ ma) by law permit a State or 
any authority within a State to iaqio'-c .i tax on Lmon piopcrty. The object 
of Cl. thus, is not to pievent M.itc or loial tax.uion of Union property 
altogether, but to bring it under conliol of Parliament. 

"AU taxes”. 

The word ‘‘tax’’ iii dii.> (ontexi i- u* be mteip'f'te'l in a wide sense, 
inc'uiling any iinixisition cr k‘\\ in the nature of a tax. For, otherwise, 
the Stale liovernment woull he able to do something indirectly what it 
cannot do directly. This al.so fulows fioni Art. iii) (281. f-ost 

"Any authority within a State”. 

This expression makes it cle.4r that the cxcmirnon relates not only 
to taxes imposed by die Stale but also by subordinate bodies like 

Municipalities and other local authorities’* who cannot possibly have a 
larger po’».cr than the State it.seif by winch they are created. 

CL (2) : "Liable or treated as liahle”. 

These words mean that in order to come wnlnn the Piomso, the property 


19 . 


VvtpmiUiiM of ta/c«//a v. St. Titomos’ School, 11948) 53 C.W.N. 231, afBrixwd 
by (1949) F.CJR. 368, 

Tuft fri>^ties v. Cotpn. of Calculla, A. 1937 Cal. ■Wl (437). , _ . . 

thMflr the corresooodinij provision in s, 154 of the Government of mdia AcC 
1986, the CmlmfUgidiiture made the. Railways {Lo^ 

Act 1941 (LfrOSN of India v. Muntri^ * 

(/•i&N ai Mk V, Sahibian) .\1umctt^tty, A.19W Pat. ^1. 

W. C«venw*Grwmt in CounrH v. Corporatunt of Lc^^tta. A. 1948 Ca.. Ho 
(ill), amnned by Corpototton of 'Cmcutta v. bl Thomas Swtol, (1949) 
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mu$t have been In physical existence inuuedtately before the commttcetneot 
of the tJonstitution. 'ihere could have been no ability attached to a non' 
existent thing; nor could there have been any treatment of a nonnexistetit 
thing. Mew ouUUmgs and structures erected on the land after the aforesaid 
date are therefore exempt from tax though the >and on whidi they liave 
been erected may be liable to tax under Cl. (.2).'* 

Fout conditions are necessary to bring a property viiUim Cl. (2) in 
Older to make it ltdb>e to taxation: 

(a) f ’ll) steal existence of the property immediately before the com- 
n.etKLnioiu ut the Constitution; 

(if) Iaabilit> of* the propeity to the tax on tliai date; 

(c) ji’h> steal existence ol the property now, te., at tiie tune when 
the ux IS sought to be levied; 

(d) Liabihty of the property to tax now.** 

*Trented m» liable.*’ 

These vtords, as an alternative to ‘liabe’, have been evidently uSed 
to obviate the contention that any taxes whicli had in tact been collected 
before the commencauent of tlie Constitution, were not legally payabe.**-** 
All taxes which were in /act collected pnoi to the commencement of the 
Constitution wi.l contmue, unless the Union Parliament enacts any law to 
the contrary.** 

**Iininediately before the oommencenieiit of Constitution.** 

Cb (2) says that properties which were liable or treated as liable to 
tax before Uie conuneucaiicnt ot the Constitution, will contmue to be so 
uable, until the Union Parliament legislates to the contiar). Ulte effect of 
this clause, read with the Pioviso to s. 154 of tlic Govermuini of India Act, 
1V35 is*~ 

If a propeity was not Uable to t<ixaUon under tlic Government of India 
Act, It IS evident dial it was not ‘liable at tiie conunencement of the 

Constitution’. Hence, anj properly which was non-existent on 1-4-37 and 
has been subsequently acquired ot cieatcd would not be uable to be taxed 
under cl. (2) of Art. 285. 

Thus, a building constructed after 1-4-37 connot be made liable to 
taxation under cl. (^) of this Artie e.** In 0 t». m \^ounc%l v. Corporation 
of Calcutta/^ Ormond J. went furilier and opined that even capital miprove- 
rrients and alterations made to an existing building after 1-4-37 would be 
exempted from the op ratum of the Proviso to s. 154 of the Government 
of Imha Act, 19.^5 [to which cl. (2) of Art. 285 corresponds]. 

But the fact that on 1-4-37 the ownership of the property be’ouged 
to a party other than the Govenunent is iiuniaterial provided the prqpe^ 
belonged to the Union Govenunent at the commencement of tlie Constitution 
anil was liable to the taxation on that date.''* . 


There was a .tfivergeoce of judicial opudon Id. S«B v. Cmmt» 

(liNS) 23 Mhd. 457r 8ccy. State v. Mathma, (1890) 14 Bmb. 213). prior 
to the Gowatenent of IndUa Act 19S3 ae to whether the proVettiei of tiu 
'Ooim caoid pa bound hjr taxing aututea. in orifer to obviirt* aodi oontnnww, 
^ amnia /tnuted as Sable’ wwe inaerted in a. 154 of (ha Ooveraneat of India 
Ari« oontkMed hi the’sreaent artkia of the Odiatitatian. 



Airt lii.} ColfsirlTUiiuK oj? ittbu* ^ 


'tbat t•3K^ 

Tb« authority conferred by cL (2; U to continue to levy 'that tax', i.e., 
the incidental tax, having regard to its nature and diaracter and not its 
qmniUiH or rate. So lung as it remains the same, there is nothing to 
prevent the State or local auUioriiy to iucrease or reduce its rale, in the usual 
manner, and according to its needs or to revise the valuation of the property 
which is subject to the tax. Tlie variation of the quantum or rate does not 
affect its power to continue to levy the tax so long as it ranains ‘tlM tax', 
on its nature, diaracter or species. So long as the tax remains the saftte, 
it is on<y Parliament which can prevent tlic continuance of levy ot that 
tax by the State or local autliority.**-*® Of course, if additional structures 
are constructed after the commencetnent of die Constitution, they would nut 
be covered by Art. 285 ( 23).** 


286. (1) No law joi » State shall impose, or authorise the inq>o«« 
tion of, a tax on the sale or purchase of goods 
RestncU^ as to m* vfliere such sale or puKhase takes place — 

SJorpiSchSohlolito (q) outsi^ the State; w ^ ^ 

(b) m the course of the import of the goods 
into^ or export of the goods out of, the territory of India. 


(2> Parliament ntay by tau> formaiale primiplet^ for determwin^ wArn 
o sale or purchase of goods takes place m any of the ivays mentioned in 
clause (i). 

(i) Any law of a State shall, tn so far as tt imposes, or authoeises the 
imposition of, a tax on the S(Uc or purchase of goods decared by ParHametU 
by kfUf to he of special importance in inter-btoie trade or commerce, be 
subject to such restrictions and conditions in regard to the system of levy, 
rates and other incidents of the tax as Parliament may by Uno specify. 

Amendment. — The Constitution (Sixth .•\inen(linent) Act, 1956* has 
made the fol ovving changes in the Article — 

(a) 111 cl.(l), the Explanation, which lan ihu-, has been omitted: 

"ExpUmatUm.- -For the purposes ot sub-clause (aj, a saie or purdiasc shall be 
deemed to have taken place in the State in which the goods have actually been delivered 
as a direct result of such sale «r purchase lor the purpose of consumption in that State, 
notwithstanding the tact that under the general law relating to sale ol goods the 
property in the goods has by reason ol such sale or purchase passed in another Stat^ 

(5) Cl. (2), whicli was as follows, has been substituted — 

"(2) Except in so tar as rarliament may by law otherwise provide, no law ot a 
State shall impose, or otherwise the imposiUcai of, a tax on the sale or purchase <rf any 
goods where surh sale or purchase ukes place in the course of intei -State trade or 
conunetca; 

Provided that the President may by order direct that any tax on the sale or 
of goods VWch was bring lawfully levied by the Government of any State 
immadtataly before the commencement of this ton»tituuon shril, notiwtfastm K li ng that 
the intpaaitioD of such tax is contrary to the provisions of this clause, continue to be 
levied uintil the thiny-first day of March, 1S51." 


24w 
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(c) Cl. (3) has also been substituted. The ori|^l cl. (3) was as 
fi^ows: 

’ <3) Ifo law made by the Legialatuie of a State hqposina, <tt authoriaiag the 
imposition* of. a tax on the sale or purchase of any such goods as have been declared 
by parliament by law to be essential for the life of the community shall have effect 
unless it has been reserved for the consideration of the President and has received Us 
assent". 

Objects of Asnmdsnciit. 

1. The Explanation, which introduced a legal hction to determine Uie 
situs of a sale, .cd to difierence of opinion in the Supreme Court itself*-'* 
as to the scope of ,the Explanation. In oider to obviate such controversy, 
the Explanation has been omitted and power has been given by the new 
Cl. t_2) to l*arliament to lay down the principles, for determining when a 
sale shall be deemed to have taken place within a Stale within the meaiung 
of Cl. (.1) (a), in pursuance uf this power, I’ariiament has enacted Uie 
Central Sales lax Act, 1950, s, 4 of which provides a simple test of the 
physical location of the gomis for deteniiining the situs of a sale as between 
more than one States. 

2. Cl. (2) did not altogether tAe awu^ the legislative competence 
of tlie States to impost a tax on sales taking pace in the course of 
inter-State trade or coniinercc, but subjected it to legiskition by I’ariia- 
ment.' By Enliy 92A of List 1, introduced by the Constitution (Sixth 
Amendment) Act, 1956, the Icgislatixe jicwer to tux sales taking pace m 
the course of inter-State trade and commerce has beat vested exclusiveh 
in Parliament. Hence, the original o. (2) has becunic unnece.^sary. 

3. Instead of the ‘esseiuial' goods, the new cl. (3) deals with goods 
declared by Parliament to be of special importance in intei -State tiade. 
This provision has been necessary in order to render ettective the exclusive 
power of Parliament to tax sales taking place in ’the course of intcr-Slate 
trade or commerce. Even Uiough a sale does not lake [>ace tn the course 
of inter-State trade or commerce, State taxation shall be subject to Pania- 
menfary control if the sale relates to gcjods which :iic of special importance 
in inter-State trade as declared by Parliament This is anoUicr provision 
devised to eliminate State barriers to the free flow of mtcT-, State transac- 
tions. 

« 

Art. 286< Restrictioiu upon knpontkm of sales tax by a State. 

1. The pow'er to impose, taxes on ’sale or purchase of goods other 
than newspapers' be'ongs to the State [Entry 54, List II]. But 'taxes on 
im^rts and exports’ [Entry 84, List 1] and 'taxes on inter-State trade 
add commerce’ [Entry 92A, List IJ are exclusive Union subjects. Art. 286 
is intended to ensure that sides taxes imposed by the States do not interfere 
with imports and inter-State trade and commerce, which are matters of 
national concern, and the taxation of wlitch is beyond the competence of the . 
State. Hence, the present Article la^ di>wn certain limitations upon the 
power of the States to enact sales legislation. ‘ 

These are— * 

(a) Ko tax Shall be itniiosed on sale or purchase which takes place 

(1) («)J. 

i SMaot JBlomtns v. VtdHul (Iff63) SjC.R, lOffP. 
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(b) No tax shall be imposed on sale or purchase which takes place 
in the course of import into or export out of Indie [Cl ( 1 ) i b) ] . 

2. In connection with inter-State trade and commerce, there are two 
limitations — 

(a) The power to tax sales taking; place ‘m the course of inter-State 
trade and commerce’ is within the txclucise competence of Parliament 
[Art, 269 ( 1 ) (p) : Entry 82A of List J | 

(b) Even though a sale does nf>t take place ‘in the course of inter- 
State tradc^or commerce’, State taxation would be subject to restrictions and 
conditions imposed by Par’iament if the sa'e relates to goods decuared by 
Parliament to be of special hnportanCi' m ‘inttr-State tiade and commerce' 
[Cl (3)]. 

CL (1): *Law a State’. 

♦ 

1. Tt ha<i been heRl® that tlu«* cxpiession iiKincIed a la\\ made by the 
Legislature of a Part C Sink* t^ it (xisie^i ynoi to the Constitution 
(Seventh Amendment) Act, 1956 

A Tax on sale or purchase. 

1 As to the nature ami incidence of this lax, see under Entry 54, 
LisSt II, po^t The transaction that is LixchI is the transaction of sa^e lAhich 
means the tiansfer of ovsneishtp from one person to another The above 
eicpiession means that the ta> ma\ he imposed up<jn cither }>artv to the 
transaction 

S. 2 I r/) of the Cential Sales Tax ^ct, 19% defines 'sale' as folloM^s — 

''Sale’*, with its grammatical vanatums and cuirndte e\pre'S*on^ means any transfer 
of property in goods b> one person to another for cash or for deferred payment or for 
any other valuable consideration, and includes a transfer of goods on the hire-purchase 
or other system of payment bv instalments but doe*- not include a mortgage or 
hypothecation of or a charge or pledge on goods 

'Goods* are definerl Ir* ^ 2 id) ff»l nu s — 

''Goods’* includes all materials articles, commodities and a -ither kinds of movable 
pre^rty, but doe-^ not include neuspapers actionable clairrs stocks, shares and 
securities. *' ‘ 


2. Wliere a s;\’es tax is pi-scil on to the hinci .ind the sale price 
includes the amount jh ahV as s,de^ tax it is competent for the I^egislature 
to include the «amonnt of lax in the kurno\er’ heme the aggregate amount 
for which goods are bought and ‘-old and to tix the tumo\er Such tax 
on tlie turnover docs not constuute a ‘lax on tax ’ Inn i tax on •'ale \iithm 
the ambit of Entr\ 54 of IjM IL lieciiise the amount of the lax which 
the deader iccmers from the hover goe*H int«) Ins coiniiK^n bill and he mav 
use it for his busines" as am othci p»ri of 1 is assets till he tituaHv pays 
the tax to the Government “ 


Sale. — See imdcr Entry 5h I-id II, po'^t 


<ft)s ^Outside the State’. 

1. This means outside the State seeking to impcjse the tax The object 
of this 5tibH:lause is to prevent multiple taxation of a single transaction. 

2, In exercise of the power conferrevi bv amendeil cl. (2), Parliament 
has formulated the principle of detennining when a sa^e or purchase takes 


7# (Wusi V. Sfsfe sjf Afsrfroj. K, 1962 S,C. 1352. 
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place outside a State, by emetine the Central Sales Tax Act (74 of lOS6), 
s, 4 of wbteh says — 

"(1) Subject to the iwovisions contained in section 3, when a sale or jKirchaw of 
eoods Je dete^ned in acoewdanoe with eubaecdon (2) to take place inside a State, 
audi sate or ptircbam shall be deemed to have taken place outside all other States. 

(2) A sale or purchase of goods diall be deemed to take place inside a State if the 
goods are within the State-~ 

(a) in the case of specific or ascertained goods, at the time the contract of sale 

is made; and 

(b) in the case of unascertained or future goods, at the time of their ^>propri8tion 

to the omtract of sale by the seller or by the buyer, whether assent (rf the 
other parfy is prior or subsequent to such an appropriation. 

ExptmatMH.—When there is a nngle contract of sale or purchase of goods situated 
at mme places than one, the provisions of this sub-section shall apply as if there 
wtte sqMrate contracts in respect of the goods at each of such places.” 


3. S. 3 of the Act lays down when a sale or purchase U said to take 
place in the course of inter-State trade or commerce This means that a 
transaction comes under s. 3, it cannot be said to have taken place ‘inside* 
any State. 


Stu of the sale. 

1. The Cxplaantion to Cl. (1) (a), which has been omitted by the 
(jonstitntion (Sixth Amenihnent) Act, 19^, provided for the determination 
of the situs of the sale actt*rding to legal fiction, name’y, that of actual 
delivery as a direct result of the Mle for the purpose of consumption in a 
Stale.* This resulted in a difference of opinion*-’® in the Supreme Court 
itself, as to what constituted ‘actual delis en’* and ‘consumption’ read with 
the Explanation. 

2. In order to obviate such controsersy. the Central Sales Tax Act 
has adopted the simple test of the physica' location of the goods for deter 
mining the situs of the sale For this purpose, the Act makes a distinction 
between 'ascertained* and ‘unascertained’ goods C which terms are obviously 
used in the same sense as in the Sale of Goods Act, 1930). 

(a) In the case of the sale of ascertained goods, the material point 
of time is when the contract of sale is made The sa'e will be deemed 
to have taken place in that State where the goods are phvsiealh located 
at that point of time 

(&) In the case of unascertained goods, the location of the goods 
at the time of their af'Wopriatum to the contract of sale wou’d be the test 

What is meant bv ‘appropriation to the contract’ will be clear from 
s. 23 of the Sale of Goods Act, 1930, which savs — 

**(1) Where there is a contract for the safe of unascertained or future goqds by 
description and goods of that description and in a deliverable state are imconditioosny 
appnqwiated to the contract, eiOier by the seDer with the assent of, the buyer or by the 
bi^ srith the assent of the sriler, the property in the goods thereupon puses to the 
bt^. Sofh assent may be esprete or implied, and may be either before or after 
tfte anMopriarion is made. 

(2) Whersv in pumuanoe of the oontmet, die aeRer defivem dm goods to the teyar 
flp to $ confer or otter haSta (ittettcr «iiamad by the boyar or not) for d» purpoae 


I of BoM&av V. r/mV«r fl9Ml ACJI. toeo. . 
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oi tr«fM3i88Km to the buytr> and docs not reserve the nght of disposal^ he is deemed 
to have uxiconditionany appropriated the goods to the contract/* 

The point of time which ib relevant under this head is not the ascertain^ 
mcni but the appropriation of the goods to the contract of sjilc, which 
resu t8, generally speaking, m the pa«^sing of the goods. 

It is clear froni the language ot s ilsdf, that tlie appropriation may 

be by the scHei with the assent of the bujer or b\ the bu>er with the 

assent of the seller, that assent to appiopnation ina\ be expiess or impied 
and that it may be given after the appropriation u\ m advance before such 
appropriation.**' 

3. In some cases of the sale of unasrerUtined or future goods it ma> 
happen that the seller oi the buver nav make an appropriation of the good-^ 
without the assent of the other paitv and put them into the course of 
transit It mav in such cases happen th^t tlie location of the goods when 
the aSwSent of the buyei' or seller is given to the appiopnation is different 
from their location at iht time when the ‘teller or the hujer made the 
appropriation. In order to provide for them s 4t2) ib) of the Act lavs 
dowm that the location or the good^ at the time of the appropriation bv' the 

seller or the bujer ii respective of tlieir location at the time when the 

assent of the other part\ is given to the appropriation should be the 
decisive factor in determining the situs of the sale Under ** 4 f2) (1), 
the time of appropriation is the relevant time and the consent of the other 
party ma> be ‘•ubsequent to tlie approiiriation 

‘Location of the goods’, of course, means the location of the goods 
in the foim which constituted the subject manei of the agreement** 

4 In order to avoid an'^ conlroversv. s 4 ( U of the Art makes 
it clear that as soon as a sa^e is deemetl to have taken p'ace vdthm a State 
it shall be doeniefl t(j have taken place outside all other States 

5, The Lxp^ination to s 4 provides that where goods situated in tw-o 
or more States were soUl I'n kr one contiact of sale, the contract should be 
deemed to be divisildc and regarded as separate contracts (for the put 
poses of Sales Tax). i elating to goods located in ea Stale 

6. The words ‘buliject to the provisions of •>. 3’ exclude sales m the 
course of intei Statt trade and commerce from the concept of '‘ile ‘inddr 
a State’ 

CL (1) (b): No tax on sales in course of import into or export out 
of India. 

1 This sub-ckaiise prevents a State from lew mg a sales tax so as 
to interfere with the lemon’s legis itive poweis with rtspect to impoit and 
export aciONS customs frontiers fEntiv 41, List I) and duties of customs 
including export duties (Fnlrv 83 <»f list I) 

2. As explained bv the Supiemc Couit the object underlving the 
exemption from stries taxation given bv the pivsent clause is ako to avoid 
double taxation of the (oieign trade of the countrv which is of so great 
importance to the natioirb economy The double taxation souhgt to be 
avoided ixwisisteil in the imposition of expoit dutv" bv the Central Govern- 
ment and the imposition of sa’es-tax bv the State Government in its 
different aspects as an export and as a sale. Sudi double taxation is 
xVolded by exempting the export-sale and the import -purchase from the 
levy of sales^tax by the State. 

IL T C V. Shtmnmghg Cn^hmnut F4 a%4) SCR 53 



642 


ssomnt coNsrrnmoK mi>iA* 


CAttllKlHi). 


3. t*he ban imposed by sub*cis. (<t) aiid (6) are independent and 
each one of these bans has to be sttrmounted before a State <an impose a 
tax on the sa'e or purchase of goods.** 

4. The onus to show that his case comes under Art. 286 (l)(b) 
is upon the assessee who claims exemption under that provision.** 

*ltt die eourse of kmiort or export*. 

1 S. S of the Central Sales Tax Act, 1956, enacted in pursuance of 
tJie power conferred by amended cl. (2) of this Article, lays down the 
princip es for determining w hen a sale or purcliase takes place in the course 
of import or export It s.ijs^ — 

‘*(1) A sale or purchase of goods shall be deemed to take {dace in the coune of 
the export of the goods out of the temtory of India only if the sale or purchase either 
occasions such export or is effected by a transfer of documents of title to the goods 
after the goods have crossed the customs frontiers of India. 

(2) A sale or purcha^ of goods shall be deeired to take place in the coune of 
the import of the goods into the temtory of India only if the sale or purchase either 
occations such imixirt or is effected by a transfer of documents of title to the goods 
before the goods have crossed tlie customs frontiers of India.” 


2. According to the foregoing section, a transaction of sale or pur 
cha.se mav take place in the course of exnnrl or import in one or two ways 
as suggestetl in the second Travcntcore-Cochm core,** viz — 

(t) Wltere a sale or purchase ocfat/o«^’* an tniixirt into ot an extwrt 
out of the territorv' of India; 

(it) Where a sale or j)urch.ise bv transfer of shipping documents takes 
place before or after (as tlie case may be) the gootls ha\e crossed the 
customs frontiers of India.’* 


These two clas'-e® of ra«es n)a\ now be explained 

1 Sa^c or fiirchase occasions the export or import 

The expression ‘occasions the cxpoit oi impoit’ implies that — 

(i) the niosenient of goods acmss the border is caused bv a covenant 
in the contract, or,*'’-** m othei word-, the contract itself involve.s such 
movement ; 

Fol owing the maiorit\ decision in State of T C \ Shanmugha,'* the 
Central Sales Tax Act la\s down that a transaction which directly or im 
mediately leads to the export or import takes place 'in the course of export 
or import Hence, 

(i) Export sales of commodities to foreign buyers on ci.f. or f.ob 
terms fal wi'htn the «rope of exemption under this clause ’• 


The reason i> that in ,sn fob. contract, in the absence of a special 
agreement, properiv in the g«Kids does not pass until the goods are actually 
pijt on boanl the ship** 


Impkfiiitjt Co v S/olo of Bihar. A. 19% S.C. 661. 

5. r. O. V. Baton. A. 19% SC 142 (144). 

Sfa/e of T C v. Sammho Ca»h*»omt Paetorv. (1954) S.CJt. S3 (63, 66) 
SMomt V. State of Ovim. (1962) 1 SC.R. 314. 

Cf Mhmimham v. State of Orkoa, A. 1961 &.C, 1344. 

4k Stad Co. v. Sarlkr, A. 1961 SjC. 65 (f3): (1981) I aCJL 399 

(361). 

.k-aikji eoat - ... « maoMin, am ^ 





SHOk!ri» CONStltUTlON OI? iKDU 


(a) A contract of «ak with a foreign buyer under which the goodb 
limy be deivcrcd hy tlie seller lo a conmion carrier v\ould be a sale in the 
course of exporti whether the dciivery to the common carrier is effected 
directly or Uirough agents**’ 

(b) In the case of a sale direct by the cxj^orler lo the foreign buyer, 
even where the property in the goods i^isse^ to tlic foreign buyers and the 
sale is thus completed within the Slate^* b^'forc the good 5 > commence the 
outward journey, the sale must, neverthc e-s, be regarded as having taken 
place in the course of the export trade, an4l aie, therefore, exempt under 
Art. 286 (1) (&), That clause, indeed, assumes ll^at the sale lias taken place 
MihUi the limits of the Suite and exempts it if it takes ‘in llie course of 
the export’ of goods concerned.** 

On the other hand — 

(i) The 'ast purchase of goods made by me exporter for the purpose 
of exporting them lu implement orders a ready rectned from a foreign 
buyer or exported to be received ^ubsequentl> "in the ordinary course of 
business, is not a sale ‘in the course of export’.’* h is immaterial for the 
application of this ru e whether the comniodit v whidi is exported is llie same** 
ns that which was purchase^l from the intemn' market or it lias been subjected 
to some furtlier process rince then,*’ oi ilje (oiniiioditj purchased is 
specially packed and markeil ‘foi export oti 1\' ’ Tht tact that the exporter 
It a license from the tjoveninieni and tliat the manufacturer who tnanu- 
factwes for the purpose of expou is ol)hge<l to unlv u> the license-holder, 
by reason of a G<'»vcrn!iient Conliu! OtiUr, dot'^ not alter the dtuation. The 
license-holder cannot Ik* deemc<l to be the ageni'* either of the foreign buyers 
or of the manufacturers. The sale b} the manufactuiers !<• such licensed 
fxpouers cannot, therefore, cain exieption i:n ioi Ail. 28^) (1) {}>)} A 
jierson who registers luniself as a Mealei’ and submus leiurn as such, cannot 
be regarded as the agent of the exporter in ie'‘i>cci of the purchases made 
by him as a <lealer and then M»ld to the exporter, c\cn though the gcxids are 
then shipi>e<l lo a foreign bujer on lite ni'-trntion tlu* txjiorter, instead 
of delivering them to the expoitei * 

{ii) All sa piece<ling tlit <»ik thai occasion^' t’lK ^xj^ori are taxable 
even if the goods are inanuuKiured wnli the obtect of txpoitb* Thus, a 
sale by auction to agents of foreign biuirs tlocs n<^t lt'^flf occasion the 
export and is, therefore, not exempt from sales-tax,^’ 

(fVi) To apply cl. (1) tbj, it is not sufhiient that the i;vK)d*- merely 
moved out of the territory of India, hut \t w tiniliei ntce'^sary that the 
goods are intended to he trdiispi7rte<! to a <lc^ttnoiK)n hevond Imlia.* Thus, 
the sale of coal for the con.^mnttion of suanui? at .an Indian port is not 
a sale ‘in the course of cxj>ori\ <'’en tliough ^ueb steamers niav be going 
abroad.* 

In short, any transacthm oi sale pnoi to the exp^^rt of tlie commodity 
i^ not necessarily a sa e *in the couise of txjxiit’ imIcs*^ tlicrc is an integral 
Ixmd between such ^a!e and the avtua’ ext»c>rlii»n: the contract of sale must 


2A* Ami GMn Pkmt&tioHs v. S, T, 0., A. 1964 S.C. (ir56) 
a Co. v. S. T. C., A. 1969 Ml 2'o F.B ). 

23, SioU T. C V. Bombay Co.. (1032) S.C.R 112 
v. CumaA. A. 1^ S.C. 

*f_ T, C. V. Skmnmthe Cash^j^ F^o,y^ 


2 «. 


1. M^ore V. inning & A//C. to-i A. 19W S.L 1002. 

I §%1!5. s4r?% 315: W« c.. V. 
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it Midi that ' there is an (either contractual or statoUKry) to 

espcnt on the part of the buyer; a mere knawled^ on the part of tite 
buyer that the goods are being purchased with the intentkm of exporting 
is not enough.*-'' Hence, a purchase by a local firm doing business of export 
wotdd not be a purcliasc in the course of ex}>ort even though it is made 
with a view to export,* and even thougli the seller knew that the buyer 
was acting on behalf of a foreign princip^, provided there is nothing in 
law to prevent the goods being diverted to internal consumption on.'^ 

(w) Import purchases are similarly exempted from sales-tax.® 

It is now clear that a sale in the course of export or import shall not 
include the first sale after import or the last purchase preceding the export.** 
(«) The fact that the importer effects the sa'e through commission 
agents resident in anotlier State does not alter tlie po.sition if the goods 
are purchased on behalf of the imjwrter and delivered direct from the 
fonagn country into the State of the importer*’-" 

(h) ‘Export’, in tius context, does not nierclj mean ‘taking out of the 
countiy’. The test of export is tliat the goods must have a foreign desiina^ 
lion where they can be said to be miporteil. It matters not that there is no 
valuable conskleration from the receiver at the destination end." 

(i) If the goods are sent to a foreign destination where they w'ould 
be received as imports, a sa'e or purchase in the course of tliat export is 
exempted under sub-clause ffi).” 

(ii) On the other hand, where there is no foreign destination, there is 
no export at all within tlie meaning of die sub-clause'’ A mere movement 
of goods out of the country without any intention of their being landed in 
specie in some forrtgn (xirt does not involve an export’",’* 


fj. S'ale or fntrehase by transfer of documents of title 


Sales or purcliases effected within the State bj the expoiiei oi the 
importer by transfer of shipping documents ti7».V the goods are beyond the 
customs fronlkr are also within the exemption conferred by the present 
sub-clause.’*a 

The reason ii, that tlie expression ‘in the couise of’ implie.s a movcnient 
and includes transactions taking pace while the gcxxls are in transit or 
movement in the course of export or imiiort. This movcnient in the course 
of expcirt out of or imixirt into the territorv of India does not commence 
or terminate until the goods cross the customs frontier. Thus, if tlie property 
in the go<>ls passes to flic btiver after they have, fot the purpose of export 
to a foreign country crossed the customs frontier, the .sale has taken place 
‘in the course of export'.’* 

(a) Of course, so far a.s the export trade is concerned, where the 
goods are transport^ pursuant to a contiact of sale,already contracted with 


Bm Gam Flantatians v. S. T. 0.. A. l%4 SC. 1752 (1766^8). 

Stet Mh Co. V. St«te ^ A. B,. A. ISfit SC. 1733. . 

Imm/nity Co. v. stato of Bihar, A. 1955 S.C. 561. 

The Art feOowa the m^ority view in preference to that rt Ihis J. k> State 
rt T C, V. Sho^thaCffhemut Foetorv, (1954) S.CJR. 52 ). 

y. Bmmdh &ieS v. C. T. ft, A. 1961 Ic 315» Boat India T^nxto Co. v. 
pate of A. P., A. 1962 SC. 1?33 (1739). 

tkrdo oi t. C. V. Sdmamtha Ca^tetmt Factory. (1954) $CR. 53: A. 1961, 
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& 

9, 

10 . 

11 . 

12 . 

|3a. A Co. y.Aept, CoOoetgf, (1950) 2 SC.R. MS 
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a foreign buyer and the sbipi^g documents have already been forwarded 
to him, any further sae of such goods by the Indian seller is impossible, 
and where the ea^rt trade is conducted through representatives or branch 
offices, the sale % the latter of the exported goods usually takes place 
abroad and would not then be subjected to tax by the State in India. Hence, 
the question of imposing sales-tax on transfei of goods in the course of 
taqport woud not often arise in practice. 

(6) But sales or purchases by transfer of shipping documents while 
the goods are in transit are a ciiaracterisiics feature of foreign trade. and 
such transactions, taking place where the goods are beyond the customs 
frontiers of India, arc within the exemption provided b\ tlie present sub- 
clause.” 

III. The following transactions lannoi In- said to ha\e taken place 
'in the course of import or exiHjrt’ and are not covered by the exemption of 
cl. (1) ib). 

t^o) The last jvurchase of goo<ls made b) the txiHJiier for the purpose 
of exporting tlicm to implement onlers received from a foreign buyer or 
expected to be reccivetl subserjiuently in the course of business.*® 

It follows, therefore, tliat when a merchant in India purchases {for 
the purpose of export to foreign country j goods froni another Indian 
merchant or manufacturer,” the transaction is a Jiomc transaction; but when 
he resells the goods to a huvci abroad, sudi resale is an export transaction. 

In short, a purchase whicli prcrerles the .sale under which the export is 
made does not fall under the purview of i\rt. 286 ( 1 ) (h) even thou^ it 
is made with a view to export.” 

(6) The ''ame rea.soning applies to tht hr^t >a.e after import which 
is a rlistinct local tran.saclif»n effected after the gootK liave crossed the 
customs frontier, ie, after the imiKirtation of tlie giKMis into the country 
lias been competeil. and having no imegial rcLvtion vvilJi it.” 

IV. Is order that exemption from sales-tax in.iy be claimed in respect 
of any tninsaction of .sale or purchase of any gootls taking place ‘in the 
course of exjxirt oi iiniKirt’,. it inu.^t he establisherl that these goods are the 
same as are exported.' If any transfoiniation of th* joods by any process 
takes place, the idcntitv is lost .iiiil no exemption can he claimed.” 

CL (3): Restrictions and conditions in regard to State taxatioa ei 
sales ol goods of special importance in inter>State trade. 


Effect Amendment. 

*rhc effect of antaKiiiicnl of ih!'> claii'C in JV56 was that if, after 
11-9-56, Parliament (af declared any g*K>d.s to he of .special importance to 
inter-Stale trade or commerce, an<l abo (h) specihed rcstriction.s and con- 
dition in regaril to the imposition of s,i <rs tax on the sale or purchase 
of such goods, a State Legislature could iinixisc sales tax on suA goods 
only subject to .such restrictions ami condit’otiv a^. Parliament so specified,*^ 


®l4iw imposing « tax*. 

A law dealing with taxation i** not iiesessaii'X a law 'iinposing^taJUtion . 
A law would come within the expression only if it creates the liability to 
pay the tax.** 


IS. oTt. C. V. Cttsheii'Mut h'aclnry. <1954) S.C.R. 33 (W). 

^ r. O., A. 1965 Cal. 498 



646 


&bOKY:te O** liKDU 


tAililMW; 

^Siilt iw tiU tioum 4f iiitnr<4Stel« tnulp and aonntrM^* 

1 . A Ml c cuuld be 'in tJie cour!>e o/ intcr-Stote tnu^ and cooanwct' 
toAy it two conditions occuf-<-(t) a sale of goods, and (it) a transport of 
those goods from one ^tate to another under the contract of sale. Unless 
both Utese Conditions are satisfied there can be no sale in the course of 
inter-State trade and co«ninerce.‘*-*“ Movement of goods across a State 
border is essential for inter-State trade and commerce,*'-** and that most 
take place vinder the contract of sa €.**-•“•' In other words, it must be 
stipulated that the delivires sliould lie outsiiie the State.*^-*® 

2. The sale of a thing 'in tlie cuur.sc of intei-State trade or commerce’ 
and die inter-State s^e of a tlihig which is of special importance to inter' 
State trade or commerce are not identical transactions.' 

'^Deciand by Parliament.” 

1. Under clause (.3) as it stooil before the aiueiuhneni of 1956, it has 
been held that the clause would apply ooiy if there is a pre-existing decla- 
ration made by J'ar lament in regard to the essential character of a 
commodity, at the time when the impugned law of the State was passed.* 

The same inteipretntion must be made as tu the w'ords "declared b) 
Parliament by law to be of special impoitance in inter-State trade oi 
commerce." 

2. In exercise of the jiowei conferied l») this Clause, I’arhamenl has, 
by s. 14 of the Central Sales Tax Act, 1^56 tledaicd certain goo<ls to 
be of special iiiipurtance to inter-State trade and commerce, such as coal, 
cotton, hides and .skins, cotton >arn. 

The restrictions and conditions subject to which ,i State ma> iinixisc 
sales tax on tiie sales of such goods taking place witliin such Stale are laid 
down in s. 15® of the Act which says — 

"Every sales tax jOW of a State shall, m so fat a,i U imposes or 
authorises the imposition of a tax on the sate or pur,, hose of declared goods, 
he sub feet to the foUoming restriefions and conqiltons, namely.-- 

(a) iho tax payable under that tau- in respect of any .tale or punhase 
of such goods mside the htate shall be levied i« respect of the last sale or 
pttrehase inside the State and shah H(*t exceed tt \0 per cent of the sale or 
purchase rice thereof, and .tuih tax shall not he levied at more than one 
stage: 

(b) ’lohere a tax has been tniied under that knv in respect of the 
sOtC or purchase mstde the Slate of any declared goods and such goods are 
sold in the course of inler‘%State trade or commerce, the tax so levied shod 
be refunded to such person in such manner and subject to such conditions 
as maji; be provided in any Imt in force in that State.”* 

19, Benfal Immumty Co. v. Stale of Bihar, A. 1^ S.C, €61. 

aa Suae «t J. a K. v. Catlex. A. 196$ S.C. 1390 (1353). 

21. MokanUl V. State of At. A. 1965 S.C. 896: (1965) 2 &.C R. 509i 

22. Cemeiit Marketing Co, v. State of MvMre, A. $.C, 9M. 

23. Bndupm v. State of Oritsa. (mi) 12 &T.C 282, 

g. gbCMwii CoBkHes v. Stole of A. K A 1966 SXX S66, 

23 TtMdng iJoipn. v. State of Mysore. (1963) 14 S,t,C. 186. 

X. ^ Kumar v.C.T.O.,A.imCal.m(SC6). IThe eAxt (he Additioml 
jPuties ^ Exetae (Goods of Specia) Inwotumce) Act. 1957 enliliMtl}. 

■ 2. r.O„A19»S,C8e3;ft*iUeAw»3^^ 

y. State of M. (1962) 2 SCR. 924. 

9 jto«tt«adedtqpAa3lof 1968, 

4, &, W came into fwee on on. G, », It m/23dHBh the 

g gg ^ ^ ***’ GAIt 621, dtgfVMm 
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I’Jie maximum permis**H»b limit of tax under cl fa) of s 15 above 
h ThijS limit cannot be exceedcrl' by imposing tax on sales of the 
imme commodity by more than one Acts ® 

3. On the othei hand, the following ha\e l>ecn held not to be 'law' foi 
the the purposes of Art. 286 (i) . 

Essential Su^ilies ^Temporary Powers) ^ct 1916 'a 


287. Save in ao fw aa ParlUment may by law othmrwiae prov^ 
no law of a State aball ini|i>oae, or anthoviae ‘the 
Exemption from taxes impoaition of, a tax i» the eonaumption or aale 
on ele^dty imposition of» a tax on the coasun^tion or sde 

of electricity (whether produced by a Govern- 
ment nr other persona) whidi is 

(a) conaomed by the Government of India, or sold to die Govern- 

ment of India, for consumption by that Government; or 

(b) consumed in the construction, maintenance or <q>eratira of 

any railways by the Government of IndBa or a railway 
company operating that railway, or sdd to tiiat Govern- 
ment or any such railway company for consumption in the 
construction, maintenance or operation ei any railway, 
and any such law imposing, or authorising the impoution a tax on 
the sale of dectricity shall secure that the price of electricity told to 
the {^veminent of IndKa for eonsanvtion by that Govenunent, or to 
any such railway ccmpeny as aforesaid for consumption in the cons- 
truction, maintenance or operation of any railway, shall be less by the 
amount of the tax than the price charged to other consnmers of a 
su*j«tantial quality or electridty. 


288. (1) Save in so far as the President may by order otherwise 
Exemption from taxa Provide, to law of a State in foi^ imm^tdy 
lion by States in respect before the commencem^t of tins Cmsntution 
of water or electnaty shall impose, or authorise the imposition of, a 
in certain cases tax in reapect of any water or electricity 

storail, generated, consumed, distributed or sold by any^ authwity 
estaUish^ by any existing law or any law made by Parliament for 
regnhiting or devdt^ng any inter-State river-valley. 

Bxp*amtu}n — The expression “law of a State in force” in this clause 
shall iaehi^ a law of a State passed or made before the coRuneroe- 
ment of this Constitution and not previously repealed, notwithstandiw 
^t it or parts of it may not be then in operation either at all or m 
particubr arMi. 

(t) The Legislature of a Slate may hy law impose, or miAorise 
the imfMisition of, any such tax as is mentioned in dause (1), hut no 
sudl law shell have any effect unless it has, after having been wmrved 
for the consideration of the President, rec<*>.ved his as^t; and if any 
xodi Uiw provides for the fixation of the rates and other incidrats w 
■u eh tax hy means of roles or orders to be made under the law by 
miy Mithority> tiie law shaD provide for the prevkwis consMt of the 
friUdcttl hdi^obtaM to the making of any such rule or order. 

SMI fl) The property and uicome of a State shaO be exempt from 

UUaniMatiott. 


f. Mklrndm v-C r. O. A 

sc, « 
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CAtftML 


(X) NoHiiBt m cImm (1) preveal iIm Ubiott fram imiwiiofc 
^ or ■ntiwilsiRf iIm jiiqmaiHoii oft tm to MM 

Bxraptioo ^ prcnerty jMriya»* ^ mb m PtoKMRMBt moy by low |M«« 
and ioconMi of a State 

from Ibiion tttation. ® re^»*ct o trow orJmoiWM^ w ooy 

kfaul corried on by, or on btdndf of, m Govwn- 
OBont of o Stete^ or ony opnrotiono conneetod tb•rowiti^ or any pro* 
pcrty oaod or oocnpied for pmpoaos of such tn^ or bwi n o ta, or 
oogr Snoome ootaraiim w orimng n eoaneelion thorowilb. 

(3) Notbinf in dovac (3) aboil owly to ony trade or bnsineaa, or 
to ony dose of trade or bnameaa, whidi Parlioment may by law dedare 
to be inddental to the ordinary functions of gorernment. 


Scmpe of Art 289. — Aits. 285 And 289 provide for the immunity 
of the propertp of the Union and the State from mutual taxation, according 
to the federal principle \V1\i1e Art. 285 provules that properly of the Union 
shall be exempted from the State or local taxation. Art. 289 declares that 
the property and income of a State shall be immune from Union taxation, 
excepting cominerci.tI undertakings carried on bj the State, unles.s such 
undertakings are declared by Parliament to be incidental to the ordinar) 
functions of Government. 

While Cl. (1) of Art, 289 exempts from Union taxation any income 
of a State, whetfier it is derived from governmental or non-govemmenta' 
activities. Cl. (2) provides an exception, namely, that income derived by a 
State from trade or business would be taxable, provided a law is made 
by Pariiam«it in that behalf. Cl (3) is an exception to the exception pres- 
cribed by Cl. (2) and proviilts that the income deriveil frtmi a particular 
trade or business may still be ininume from Union taxation if Parliament 
declares that said trade nr business is incidental to the ordinars’ func 
tions of Government,’ 


, CL (1): ‘Property*. 

A majority of, the Supreme Court Ims held* that the immunity con 
ferred by Cl. ( 1 ) is only in resfwct of a tax 'on property 

The inununi^r did not extend to all taxes The Union Government cou'd 
impose taxes "in relations to” properh. A tax by w'ay of inrport or ex{»rt 
duty was a tax not on property but on the fact of importing on exporting 
goods into or out of the cotmtr>'. Similarly, an excise duty was not a tax 
on property but a tax on production or manufacture of g<x>ds. Even though 
the mea.sure of the tax miglit have reference to the value, weight or qtian- 
tity of the gtx»ds, in esMsnee import or export «iutics or excise duties were 
not taxes on propertv, inc'utling goo^K, a.s such, but on the haf^ning of 
a certain event in rt'ation to gcKKls, namely, import or export of goo<l‘>. 
or production or manufacture of goods.* 

^ Art. 2^, tlicreforc, does not deliar the Union from levying cu&toni.s and 
excise duties on goods imported or manufacturer! by a State, irresp^ive 
of tehether they rt^e used or not ured for purpotet of trade and business, 
so as to attract cli (2).* 


Kb exetitl^ioii can be clainied under cl. (1) if the income in question 
is of soMe authonty other than the State, e.g., a stattstory corporation, 
wiii^ k fs sqitaxite juristic entity /—even dwtigb Hs ^res are owned 
by it^f/ or the corporation is State controlled.* 


f. 

1 
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It would be an income of the State if the trade or business is carried 
on by the State «ther departmentally or through its agents appointed for 
that purpose who carry on the trade entirely on behalf of State,* 

CL (2)f 'BuMiMsa « Stete*. 

1, A business carrieil on by a State i> not exempt from Union taxa- 
tion unless Par iaraent has declared such business to be incidental to the 
functions of tiovernnicnt, under cl t3) ' Aii> acti\it\ undertaken by the 
(ktvemment with a profit niotuc would apixirently lome under this expies-' 
sion, even though it may be public ulihls ervice’* 

2. Since the ex<*mj)tion under . ( 1 ) is confined t<' property or Income 
of a State, business cairied on hy a statutory corjnn alien cannot claim 
exemption under Cl. (3).” 


290. Where under the provisions of this Constitution the expen^ 
of any court or Ccmunission, or the pension 
Adjustment in respect payaUe to or in respect of a person who has 
ulndn^** expen'-es an j^yved before the conunencement of this Cons- 
~ titution under the Crown in India or after sudi 


commencement in connection with the affairs of the Union or of a Statai 
are diarged on the Consolidated Fund of India or die Consdidated 
Fimd a State, then^ if - 

(a) in the case of a charge on the Consolidated Fund India, 
the court or Commission serves any of the separate needs 
of a State, or the person has served wholly or in part in 
connection with the affadrs of a State; or 
in the case of a charge on the Consolidated Fund of a State, 
tlie court or Commission serves any of the separate needs 
the Union or another Stat^ or the person ^s served 
wholly or in part in connection with the affairs <A the 
Union or another State, 

there shall be charged on and paid out of the Cmisolidated Fund of the 
State or as the case may be, the Consolidated Fund of India or the 
Con toile ted Fund of the other State, such contribution in respect of 
the expenses or pension as may be agreed, or as may in d^ai^^of 
agreement be determined by an arbitrator to be appointed by the Chief 
Justice of India. 


'*290A. A fM»i of forty ov lokhs mid Ih Kisaitd rupeet siutll be 
chiuird OP, and fwd out of, 'Ac ConsolufatcJ Fund 
Ammal payment to or ,S7<irc of Kerala iVtTi year to the Travancore 

trm Devaswm Fund. J)c:y,wvn Fund, and a non of tlurtccn lakhs and 
fifty thousand rupees shal' l>e iharned on, and paid out of, the Consolidated 
Fund of the State of Madras r.ery year tr Hie De-^ynwom Fund estab- 
lished in that S'tate jor the n'mnfenance oi Ihndti temples and 
the tefritorics it ansf erred to that Stale mi the Itf da\ of Sooenwer, 19.6, 
from, he Skate of Tratancore-Cochhi • v u 

Where under any covenant or agreement ente^ into by the 
Privy pulse sums of Rnlw oj »"y 

Rtdew, ment of tWs Coostitut«», the payment of any 


la trjatja Sofain v. 

pmuelt leee ondw Art. 366 {22), post]. 
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awns, lr«e of tMe» Iim boon gatuntiitoed or oMuroil by the Coverwment of 
the DowhiioB of Imho to any Rtder of sudi State at privy poreo<— 

( 0 ) each come shall be eharyed wi, and paid out of, the Consolt* 
dated Ftiiid of ladia; and 

(h) the some so paid to any Ruler shall be ex«npt from all taxes 
on mcome. 


♦ >!■ * 4 

Privy Purse. 

1. It is a su»n intciuk<1 to provide for tlie expenses of a Ruler of an 
erstwhile Indian State out of the revenues of Intlia. It is in the nature 
of a ‘political pension’ within the meaning of s fit) fl) fg) of the C. P. 
Cotie, ”and is thus piotected from execution. 

2. At the same time, though assuretl bj Arts 201 and 362 of the Consti- 
tution, the Privy THnse or any other right secured by a Coxenanl between 
the ex-Ruler and the Dominion of India, is not enforceable in a Court of 
law, by reason of Art 363(1) of the Constitution.*'* 'I'he Covenant wa.s an 
act of State, an<l anj violation of its terms cannot form the subject of any 
action in any municipal court The guarantee given by the Government 
of India w'as in tlie nature of a ttcatj ob'igation contractcil with the 
soveirign Rulers of Indian States and cannot lie enforced by action in 
municipal courts Its *«anction i*. ixilitical .and not legal. On the coming 
info force of the Constitution of India, the gnaraniec for the payment of 
peri^ical sums as pricy purse is continued bv Art 2*tl of the Constitution 
but its essential political character is preseivcd 1)\ Art .163 of the Constitii- 
tKMi, and the obligation un<lcr this guarantee cannot l>e enforced in .m\ 
municipal court.** 

3. Recognition of a ‘Ruler’ bj the Governmcnl of Tmha is a po’itical 
•act and a matter of status It does no! affect ‘propet t\’ ’ Similatlv, Priw 

I*urse is not an item of prh.ate propertv*’ 

' 4 Cl. (b) exempts from income tax the Priw Purse of a Ruler Init 
not his other properti 


29S. The executive power or the Union extends to borrowing 
„ . . . upon the security of the Omsolidnted Fund of 

GoSSfof India 

tune to time be fixed by Parliament by law and 
to the giving of guarantees within such limits, if any, as may he so 
fixed. 


293. (1) Subject to the provisions of this article the oxeeutive 

Bonding by States. 

. ^ territory or India upon the seoirity of the 

CouaoUdated Fuad of the State within raeb limits, if any, a« may from 
tima to time bp fixed by toe Legislative of tudi State by law and to 
toe firing of ivaraatoes vridmi tudi finuts, if any, is may Iw fixed. 

(2) TIm Govenuneiit ef briSa may, sdiject to such eondfitions at 
may ba hud down by <v under any law qwrib bp PwBamanI* make 
teaim to any State or, to hmg at aiqr lindlt Sxad under artkle 292 ate 
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not (M Moedo i |iv« gwuruiteet in respect of loans raised! fay any State, 
any sanu reqnfar^ for the piupose of making stock kiins shaU he 
charged on the Consididated Fum of In^a. 

^ (8) A State may not without the consent irf the Government of 
intta raise any loan if there is still outstanding any part of a loan 
wlueh has been made to the State by the Government of India or by 
ite prefocessor Govemmentt or in respect of which a guarantee has 
been given by the Government of India or by its predecessor Govern* 
ment. 

(4) A consent under clause (3) may he granted subject to such 
condKtkms, if any, as the Government of India may think fit to impose. 


CuAI'TCK 111 luortKtY, CoMKAC'X-, RlOUI- 
LiABIUITIF*- OliLHATlON ' VN'' 


294. As from the commencement of this Constitution — 

all property and assets which immediately before such com* 
Succebbion to property, ni«ne«nent were vested in His Majesty for the 
a98et<i, rights, liabilities purposes of the Government of the Dominion 
and obligations in certain of India and all property and assets which 

immediately before such commencement were 
vested in His Majesty for the purposes of the (jovamment 
of Mch Govemoi^s Province shall vest respectively in die 
Union and the correnionding State, and 
<h) all rights, lishiUties and obligations of the Government of 
the Dominion of India and of the Government of each 
Governor’s Province, whether arising out of any contract 
<Kr otherwise, shall be rights, liabdities and ^Ugations 
respectively of the Government of India and the (fovem* 
ment of each corresponding State, 

subject to any adjustment made or to be made by reason of the creation 
before the commencement of this Constitution of the Dominion of 
Pakistan or of the Provinces of West Bengal, East Bengal, West Punjab 
and East PunjaA. 


CL (b) : Devolution of rights, liabilities and obligations. 


1. The rights, habiiiH' aiul nhligatiiiiis ot the E.ist India Co. 
<le\olve<l on the (to\ciHni«‘tn ot I’lthi iiii<Jn tl.i (hixcniincm of Indi.i Act, 
1935, and these pasbe«l on to iht. I^oininion oi India ‘iid the l*ro\inceb (so 
far as relating to the J'ouiimon oj Iixh.o inidei iht Indian Independence 
Act, 1 ^ 7 . Viidei Alt 2't4 thi>t im^s on to the L inon ,ind the Slates, 
tespectivcly. 

2. It ojHovss that tin- iji mt oi the iii-ht to run a ferry with any 
interest in lamN, appeitainirig tJieie'o, giantnl In the East India Co. is 
binding upon the afijirojn i.ite Stall ' nlcs" t.iki i awav b\ lontpetent and 
\altd legislation."^ , 

3 . The object of the cUium i-' onl\ to tian'>iu the liahiUties to the 
appropriate Government 1 ' does not opeiatc as ,i fetter upon the com- 
p^nce of the awrqi>riaie Legi^l.^tule to legislate on the subject of liabiities 
itself nor does it suggest that those ohhg.itions must lie fu nllcd even 
though they were not binding on the suocessoi Government’* 


vfeVUr/f^' .fsiniiro i9»> ^SCR. 951 (9M): Vmtgh Sl«l V. 

«. o; A. 1W4 S.C iw (»«). 
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I9$b <1) A* hvm die ooaMaanoenMnt of tiiU ComlitataQa>-> 
faj dB |MPo|Mrt 7 md aMett wHbidi fanmedBaldly Mora wmIi oom* 
^uMMSsion tn nmotftv moncomont woTO vMtcd ill ony ladNOi Stale 
oonotpomimg to a State •pedfiod to Part B 
imd oUiiattions in other of the First Schedule sheU vast to the Uaieia 

a the purposes for which such property aad 
assets were hdd knmediatdy bdiure such comroe nc eroent 
wfill thereafter be pntposes of the Uiuoa rdattof to aay 
of the matters enumerated to the Union Lis^ and 
(b) all rights, liabilities and obligations of the Govenuaeat of 
aayilndian State corresponding to a State niecified to* 
Part B of the First Schedule, whether arising 
contract or otherwise, shall be the rigbti^ lialnlities and 
obligations of the Govamment of Imns, if the imiposes 
for wldch such rights were acquired or Sabilities or 
obligariont were incurred before such comnumceinent wiU 
theiaefter be purposes of the Government of India relating 
to any of dhe matters enumerated in the Union' List, 
subject to aay agreement entered into in thsd bdialf by die Government 
of In^ with the Govamment of that State. 

(2) Subject as aforesaid^ the Government of each State specified 
to Put B of the First Schedule shalL as from the commencement of 
tlds Constitution, be die successor of the Government of the conres 
pcn&ig Indian State as regards all pr<H>crty and assets and all rights, 
fiebilides aad obligations, whethor arising out of any contract or other- 
wise^ other dian ^se rderred to to clause (1). 

CL (1) (b): Rights, lidbilities and obligadons of Indian States. 

1. Art. 295 deals merely with the doulution of Uabi it}, tiot the biiM'' 
of liability, for which we arc to refer to Art. 300. "• Nor docs Ail. 
affect the !eps>lative competence of the appropriate Legi'-latiirc to nioditv 
such rights or liabilities.’*-'* 

2. By virtue of the present sub cUii'-e, the liabilities of an Indian 
State existing prior to the commencement of the Constitution .shall be 
tlie liabilities of the Government of Imlia, firovidcd the purjjoses for which 
sudi ]iabiiitic,s or obligations weie incurred arc puiixises of the Union, 
according to List I of the Constitution. But — 

(i) There are certain liabilities which will not tie justiciable m a Court 
of law in view of Art. 363 of the Constitution, 'rhus, though a Cotenant 
entered into by an Indian Staie, and guaranteed by the IXimonton of India, 
at the time of the merger of such States into a Union of States^ is binding 
upon the Government of India, no action in respect of a liability arising 
out of such Covenant will He in a Court of law,*’-* unless the claim avail 
able against the Indian State is recognised by the new sovereign,*’-** expressl} 
or implied y,*‘-** e.g., by providing thai the old laws would continue until 
rcfiealed. There. cannot, however, fie any implication of -recognition where 
life new Sovereign has en.'icted a law which negatives such recognition.**,’ 


SNtfe of JiWai/toM v. VUytnoati, A. 1962 S.C. 933 (93S). 

_ . VmcM Mats V. UnioH of Mia, A, 1963 S.C. 963. 

21. Stott of Atfattkao v. Skyamflot, A. 1964 S.C. 1496. 

82. ^komiftekkar v. Stote ofOfUio, A. mi S.C 196. 

83. Mmio CmwNt Co. v. /. T. A, 1958 SjC. 816. 

S; 

I, Sftit So^fm V, Shfom Id. A. ibH SiG. 149S (lltoL 
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(fi) This Clause dues not cast any obligation on the Government of 
India to fu.fil the contracts irrespective of whether they were biiKhng on 
the original State with which they were made and whether they can be 
affected by law validly passed after the Constitution came into force* 

(ni) Parliament is competent to abrogate or wipe out any ccmtractual 
ob igatiun which has devolve<l upon it by virtue of the present article.* In 
oth^ words, Art. 295 speaks only of devolution of the liability ; it does not 
act as a limitation ui»on the legis ativc competence of the Union or a State 
Legislature.* 

*Stff>iect to any agreement*. 

Such agrecmait must not necessarily be one entered into prior to the 
commencement of the Constitution. There is nothing to prevent a Part B 
State to retain a property even though it relates to a matter enumerated in 
the Union List, by agreement with the ( lovernment of Tmlia, subsequent 
to the comniencemcnt bf the Constitution * 

CL (2): *Sabject as aforesaid*. 

This means that only those rights oi liabilities are to devolve on the 
successor Government wlikh were available in favour of or against the 
previous Governments.*'* Thus, where no suit lay against a Kuler for a 
cause of action, no suit can he brought against the succeeding State under 
the Constitution in respect of a similar uiattci t<iking p'acc prior to the 
Con,stitution.® 


Cls. (1) (b) and (2). 

(o) If the liability of the induin State was tor a purpose which is 
ir lUiled within the Union List, vi/, trade with a foreign country, the 
liability wi'l devolve on the Govcinuicnt of Iiwha.* 

(h) If, however, the liability was foi a puipo.se outside the Union 
List the liability wil fievolve on the State which con expends to tliat Indian 
State under the Constitution* 

*Stat« in Part B*. .See i> 1, ante, and C\ \ ol II. pp. 178-182, 
()36-(»41. 


'Indian State*. - Art. 36<> 


H^rretpoiidiiig Indian Stale’* 

This expression nut to the ol<l Intlian btalcs which existed in 

British days, but tfic nevN liwlian Stalc^ which were funned by merger or 
agreement (after the Imliitii liwlependence Act, P>47) and thejr existed 
hnmcdiatelv before the annnienceinem <»f the Consiuuiion,® e.g., u refers 
to the ‘United Suite uf Kdjasih.uV and not ain of the Covenanting States 
wliidi f'jirmcd the Vinted State <»f Rajasthan.'* 


2M. Svdbject at hereinafter provided, any pr<^ty^ m the terntwy 
of India which, thit Conttitntion had not 
Property accniing by eome into operation, would have accrued to 
escheat or tapae or as m, M,jetty or, at the cate may he, to tha 

Ruler of an Indian State by etebeat or l^tc. 


bona vacantia. 


3 . 

4. 


(/aioK vf Indk v G. R. Sdk Mfg. Go, \ 1*H>4 SC. IftC Jtttpttf Viy^t 

V. s L. Stme Industries v. 

Temitm e. Stott oj PuntiOt, S.C. Iv-A- u»/w)i 

Vmtth Sbi|* V. Stole of Bembty, A- 

Stott a# Iwt^StH V, Modtnswomp, A. I960 Raj 136 (i«) 
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or M twoMtia §or want of * rightfnl owiiw» iliall^ it i* INWpMtX 
aitmla in o StoMo, vest ia ««di Suto, mod ihall* ia aajr otlwr «a$o, vatt 
iatkeitaiopt 

mravidad that aay praparty which at the date whea it weald have 
so aeeraed ta Hie Majeety or to the Raler of aa ladiaa SUte wae ia 
the po ee a eri oa or aader the control of the GovemmeBt of Indhi or the 
Government of a State than, accor&tg at the pwpotet for widch it 
wat then nted to held wnre porpotet m the Umon or of a States vett 
in the Unioa or in tiwt State. 

Explanation — la thit article, the exprettiont aad ^'Indian 

State" the tame meaningt at ia artide 363. 

fitcheat. — It is> an mcideiU of st»vcrc!>'ul> . according to vi hich all 
property, n)o\ab'e or hnnio\ablc. vests in tlit Goveinnient, in the absence 
of an heir or successoi Tlic English feudal law according to which it 
vested in the landlord is not applicable in India. 

Bona vacantia. 

The doctrine would be applieil to the assets of a dissolved coinpam.^ 


297. All landt, mineralt and other things of value underlying tlw 
ocean within the territorial watert or tlw 

Things of valu e ly ing lonhncntal tliclf'’-'* of India thall vett in the 
to mt irtff Uni^ Union and be held for the purpotei of the 

Union. 


Ownerdup of the *territorial watert^ 

Wliat Art 297 vests in the Union is tin be»l of the icintoriai vvateis 
and things of value undei lying such waters, and not the waters thein- 
.selves.v* As regards territoiial waters, the ixisition leinains the same 
as under the Government of India Act, 193.‘t ( >tv ahoiv), tf~, that the 
several coastal States, have dominion over ihe tcrntonal wateis as part of 
their ttrntor) from which the marginal sea takes oft" 


^Continental shelf. 

The ‘continental shelt’, in shoit is the >ea bed hevond the liinu ol 
the teriitorial waters to winch the sovereignty of a State extends by the 
rales of Internationa* law. Unlike the 'territorial waters’ the ‘continental 
shdf has no conventional limit; it extends up to the extent of the sliallow 
waters, the be<l of which can lx- ulnsed by a State foi die puipose of 
extracting minerals and other sub-soil piopcifics. 


‘*‘‘288. T/ifc* executrix potucr of the Union and of each State shall 
extend to the carrying on of any trade or business 
Fmer to carry on and to the acqutsition, holding and disposal of 
trait, etc. property and the waking of contracts for any 

purposes. 


Pfovided tkest’— • 

t(a) the said execufhv pcftacr of the Umon shall, in so far as suck 
trade' or business or snech purpose is not one toHh respect to tchkh 


t 

8. 


JM/g. Co. V. State of Bombay, A. 1858 aC 388 (33S), 

LeaBe A Co. v. WapslSiTe, A. 1968 S.C 843 (856). 

Inacirted by the CandtitutMii (HfteenUi A m e nd i m MB? Act, 19 


W. Abt.S. S, V. V. State at Madras, 1X.B. (18S3) MaO, WSimt’i), 
M. Sdufttulei by tb* Cbnrtitiftion (Sevaaih AnmoMut) Act, I9B6. 
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Patfimeitt tnay iimke M's /»<• \m/»/Vc< in rath Stale lo leifislaiion by 
the State; and 

(h) (he smd exeettihv poverr of each Stair shall, in so far as such 
trade or bwiness or such f^rfnsc fr not one laitli respect lo which the 
State Legislature may make laws, he subject to Irc/tslatinn by ParUtttnent. 

OlljDCt at Amendment. — 'I'hc oiigiital Article has been substituted 
by the Constitution f Seventh Atnendmeni i \\_t, 105b. with the following 
(*bject — 

■*To make it clear that the Union Governmrrt, as well as the Stale Government, 
are competent to carry on any comnienial or industrial undertaking, whether or 
not it IB related lo a matter within the legislative rompeteme of the Union, or, as 
the case may be, of the State. Similarly the holding, acquisition and di^iosal of 
property and the making of contract- by the Union or a Slate could be for any 
purpose without constitutional impropriety At the >iame time, the revised Article 
provides that thi% extended executive powei of the Union and of the States will be 
''Ubject, in the former case, to legislation by the ‘'tale, awl m the latici case, to legisla- 
tion by Parliament’.*^ 

Se<4»e of Art. 298. 

'I’lie Artic’c, a-, substuuti li, i-. intended lu -uiiplement the meaning 
(if ‘exceulise fiower’ in '\it>> 7^ and lb2. in./*’ 

Power to carry on trade etc. 

Since tliese functions ate ixpicsslj deilaiftl ns included in ‘executive’ 
jKiwer, it is cleat that no legi.slative '•auction i- necessary for the exercise 
of these functions It i*- tint- competent foi flie flosernmcnl to take up 
tie luisinoss of bankitig*'’ or tlie cxploit.itioii of nimcial resources in 
the exorcise of it- c.xcciitixo po\\<t-,*‘ .ind ,iv a coni[)etit(ir of private 
traders.*‘a 


299. (1) All contracts made in the exercise of the executive power 
,s of the Union or of a State shall be expressed 

to be made by the President, or by the Governor 

** of the State, as the case may be, and all such contracts and all 

assurances of property made in the exercise of that power shall be 
executed on behalf of the President or the Governor . . . by such 
persons and in such mamier as he tnay direct or authorise. 

(2) Neither the President nor the Governor ’’ shall be 

persoiudly liable in respect of any contract or assurance made or exe- 
cuted for the purposes of this Constitution, or for the purposes of any 
enactment relating to the Government of India heretofore in force^ nor 
shidl any person making or executing any such contract or assurance 
on behatf of any of them be personally Uable in respect thereof. 

Rationale behind ArL 299. 

Contract"* by Ciotcnmicnt roi-c vn pioblcm'' vbicb do not or 
cannot possibly Sti'-e in llie c.im' of contracts entered into by private persons. 


21. Statement of fMijects and Rea'^ons. 

22. KotakiH v Stale of 1. P., A. Punj 440 ( tSD . 

23. TUakram v. Bank of Pattoia. A. 1^9 Pimj. 440 («<•. 

24. JCatiak v. Slate of A P.. A 1959 A.P_4lJ5. ^ , 

24a. Bamehandra v. State of Orissa. (19561 S.C.R. 28; Ram Jmaya v. ^e of 

|l^^.^(195^2 S.C.R. Narayanappa v Slate of Mysore, {i960) 3 

^ The wtMW Rajixamukh” have been omitted by the Constitution (Seventh 
Ahts l i dfnm t) Act, 1956. 



m 


svson^ cwNSTiturroK atf woia 


CAifcani 


Thus, tiiwFe should be a definite procedure accorditi|' to which contfarts 
must be made by its agents, in order to bind tlie Government; otherwise 
public funds may be depleted by clandestine contracts made by any and 
every pid>’ic servant.^ Tliat is why it has been provided that the State 
should not be saddled with liability for contracts which do not show on 
their face that they are made on behalf of the State.* 

CL (l)t Fomality of coatraets on l>dHdf of Govemnnicnt. 

1. The words 'expressed to be made’ and the word ‘executed’ sug- 
gest that there must be deed for a formal written contract executed by a 
person duly auhorised under this Article.*-* A contract by a correspondence 
or an oral contract is accordingly, not binding upon the Government.* The 
ccmtract also fails *if the person who executes it is not authorised in that 
bdialf under the present Article, by the President or Governor, as the case 
may be.**-* 

2. It is evident that in order to comp’y with the requirements of 
the article, the contract — 

(o) must be executed bv a person duly authorised* hy the President, 
or Governor as the case may be ; 

(b) must be executed bv such person 'on t»eha]f of’*.® the President 
or Governor as the case may lie : 

Cc) must be ‘expressed to be made by’*,* the President or Governor 
as the ca.se may be. 

3. But a contract b\ lender and acceptance may be valid if the accept- 
ance is by a duly authoriseil pers<in .and on behalf of "the President " But 
where there is no proof of such authorisation, an acceptance of tender bv 
a telegram cannot constitute a contract under tliis Article.® 

4. On the other hand, no contract can he 'implied' under this Article, 
e.g., fmm the fact that the Petitioner successfully bid at a public auction 
he’d by the Government.* 

mmIi persons as he may £rect or authorise'. 

The Article does not prescribe anv particular mode in which the 
authority must be conferre<l by the«Pre,sident or the Governor. Hence, it 
may be confcrre<l either by a general onler or by an ad hoc order upon a 
particular officer for the purpose of a particular contract. Such order mav 
be noticed in the Official Gazette or established by other evidence.*-* 

Effects of non-casnpliaiioe with Uie re qui re m ents of Art. 299 (1). 

1, The provisions pf thi.s clause are mandatoiy'.*-'" 

2, If a«v of tlie loregoing conditions** ate not complictl with, the con- 
tract is not binding on or enforceable bv or a</aiMSt tlie Government,*,** 
though a suit mav lie against the officer who made (he contract, in his 
personal capacity® Of the contract be otherwise valid). 

1. Vhaturtkuj V. Mtnetmtt, 09541 S.r,R «17 fW.5). 

a. RMb-tff V. Vfian of India. A. 1962 !l.C. 11.1 09®) 2 SCR. 880. 

а. Kmamki v. Stkte of Bombay. A. 19W S.C 1714 0770. 
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3. But thougli m suit lies against the Gi\emment on basis of such 
ilefective contract, the other party to the contract ma> obtain relief against 
the Government on the basis of benefit or service received urwier the agree- 
metit undr s. 65*' or 70* of the Indian Ojntract Act, which is {ounde^l 
on equitable principles of restitution.** 

The daim to restitution or compensation under s. 65 of the Con- 
tract Act, however, does not extend to l>enefits recei\ec1 ajicr the agreement 
is discovered to be void,” 

4. The ru'e of estoppel bj^ the representation of a public official has 
also been applied against the Government, even though the promise wa«5 
not recorded in the form of a contract under Art. 299,'* and even though 
the terms of s. 115 of the Evidence Act w'ere not fulfilled 

But in another case,* w'ithout noticing the earlier one,* it ha> been he <1 
that there cannot be any estoppel against the mandato^^ reguirement of 
Art. 299 (1).« 

5. A conract made in contnivention of Art 299 ( 1 ) being absolutely 

void,* it is not capable of being ratified bv the as was sup- 

posed is some cases, rel>*ing on certain obserxations in i halurbhuj v, 
Moreswar}^ 

6. But — 

(a) tsuch contracts arc not \oiil for colateial pnrxx)ses 

The fact of the contract being void as against the (ioNeinment for 
non-compliance with Art. 299 r 1 ) would not stand in the wav of reliefs or 
consequences which aie independent of the fonnahtv of contnicts as laid 
down in An. 29^^ ( 1 ).** But such vonliait cannot be t’-eated as a con 
tract even (or collateral purjioses whcie the (lowinment has, in faU, refused 
to ratify it.*' 


Service Coiktiraets. 

A single judge of die Calcutta High Conrt’*^ hchl ihat crnplovmeiit in 
Cioverhment senice also comes within the purview of Art. 2^) and 
that, consequent ), a t)er!»on who has nut been einplo.e<l under a contract 
which complies with the reqniiements of^the Articles lia^ no light enforce- 
able in a Court of law\ 

Of course, where the appointment takes» place under a tornial con- 
tract, it must compy with the formal re^|uirements of .\n 2S^b hut it wotiM 
t)e too much to say that all apix/rntment by the Govermneni m\i«l take place 
by a formal contract, othenvise, the\ would be invalid. In fact, most of 
the appointments take p ace hy the issue of a letter of ;»p|H>ininient, followed 
by acceptance. Pci haps it would detract from the principle of ‘holding 
office during pleasure’ of the (Joveminenl (Art. 510), if it he held that 
there cannot be any apfHiintment without a fonnal contract. This view of 


II. 


ta. 

14. 


Dkartmswttf v. Unton of inJia, A, 1955 A*» am 86 ( 94 ); Union of India v. 

89CLJ. 342 {357); Dominion of I ndtav Free tyl^^ 
A IfKSB PSBit. 203 i207 9 ) ; Sankatan v. State of Kerala A. 1963 Ker. 278 (F.B.). 

V. State of M. P., A. 1968 S.C. 1218; State of M. P. v Pfl/tfiiW. 

nm) a.c ica. 357/66, d, lo-a-esb . ^ 

V. Union of India, A. 1965 
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the Autlior, cxi>ressed at p. 417 of Vo’. II of the 3rd Edition of the boro- 
mcntaiy, now finds ^ support from subsec^uent decisions** which hold that 
no formal contract is necessary for appointment to the regular service of 
the Government whose conditions of service are laid down in the con* 
.stitution and the Rules, made under Art* 309 and that outside art. 310 (2), 
a formal contract would confer no rights upon the employee. Art. 299 
would be calleil into operation only where the Rules maile under Art. 309 
require a formal contract to be executed for aj^intment. 

The defence of non«€oiDpltaaoe must be pleaded. 

1. In view of O. VI, r. 8 and O. VIII, r. 2 of the Civil Procedure 
Code, the question invalidity of the contract on the ground of non-com- 
pliance w ith Art. 299 will not be al'oweil to he raised at the hearing unless 
it is specifically p’eaded in the written statement.** 

2. But where the non-compliance is patent from the allegations in 
the plaint or the e^^dence adduced by the paintifi himself, the Court will 
not uphold the defective contract simply because the defect has not been 
pleaded.** 

CL (2): Personal immunity of officers for Government contracts. 

Excepting Ihe piesent clause, there is no provision in otir Constitution 
to exempt officials from personal liability for acts done oi purported to be 
done in the exercise of their official duties. The present clause, fol'owing 
English law, exempts officials as well as (he Executive lieads from personal 
liabi’ity for conlracts made or executeil 'for the puriwses of this Constitu 
tion’. or under any of the Government of India Acts. 

It is to be notwl that the officer wil' be personally immune only if the 
contract dulv comp'ies with the formalities laid down in c’. fll of Art 299 
In "short, where the Government is not bound for want of due compliance 
with Art. 299 ( I't . the personal liability of the officer who executed the 
contract remains . 


300. (1) Government of India may Mw or be sued by tbe 
name of tbe Umon of India and tbe Government of a State may sue 

Suits and proceedings ^ **** Ae State may, 

subject to any provisions whicb may be made 
by Act Pai^ansent or of tbe Legislature of sueb State enacted by 
virtiM of powers conferred by this Constitatioii, sue or be sued in 
rdatioo to tbeir respective affairs in tbe like cases as tbe Deminion of 
India and tbe corresponding Provinces or tbe corresponding Indkun 
Slates mii^t have an^ or been sued if tins Constitution bad not been 
enacted. 


(2) If at tbe conuameement of this Constitntic 

(a) any lopd proceedmga are penditig to which the Donunkm 
of India is • party, the Uidon of Imfia shall be deemed 
to fas sobstitnM wt die thmiiiiion in tfaose pwweeedtngs; 


19. 


20 . 

21 . 
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(b) any legal p r ocee d ingt are pending to winch a Province or 
an Inifian State it a party^ the corretponding State thall 
be deemed to be tubttituted for the Province or the Indian 
State in thote proceedings. 


Scope of Art 300: Suits and proceedings by or against the State. 

This Article does not give rise to any cause of action, but merely says 
that the Slate can sue or be sued, as a juristic pei sonality,-® in matters where 
a suit would lie against the Government had not the Constitution been enacted, 
subject to legislation by the appropriate Legislature. 

(A) Contract 

In India, direct suit had been allov^ed against the East India Company, 
the Secretary of Stale or the existing Governmenls in matters of contract, 
instea<l of a petition pf right.®'^ The Government of India Acts (Sec. 50 
cjf the Act of and Sec. 175 of the Act of 1935) expressly empowered 
the GoveTnmenl to enter into contracts with private individuals ami the 
corresponding provision in the Constitution in Art. 2W (1) maintains that 
I)u'-ilion. 

Suliject to the formaliticb piescrihed by Art. 2W and to statutory 
Londilion*^ or .iinits, thus, the vomraclaal liabdiu of the Slate, under our 
Con.'-'titution, is the same as that of an individual under the ordinary law of 
vontracts.** 


(B) Torts. 

The liability of the Stale under the exi'^ting law, foi actionab'e wrongs 
committed by itb servants, cannot be so simply '>iate<l in the ca^o of 
contracts. A^ will api>car from below, the state of the law is unnecessarily 
complicated by ieas(;n of its being founded on the position ot the British 
Crown under the Common Law anti of ihe East linlia Conipaiu upon its 
supposed repi esentation of the sovercigntv of tlie Crown, Ujlli of which 
have bev(»me archaic, owing to changes in history ami in law. 

Foll(»\ving certain observations in the F & 0 Staiw Xmujation Co. 
v. Secy i»/ Courts in Imlia have, genera }, drawn a distinction 

between the sovereign and non-sovereign functions of tbe (lovernmcnt «m<l 
lieUl that the Government coubl nut be sued for torts commuted bv the 
i^overnment or its otticers in the exercLe of its soveicign' functions.-" 

Hence, so long as rarliamcnt or the State Legi^'ature doe*^ not egislate 
in the matter, the liability of tht Union or a Stale Government to be siil< 1 
is to be iletermined with reference to Ihe aw as it stixxl at the commence 
mcni of the Constitution.* Owing to the histonca’ developments, again, 
tbe prc-Conslitution law relating to the subject related back to the position 
of the East India Co., prior to the (lovcrnment of India Act. 1935/**'’ 

Shorn of the'^e teclmica'ities, tbe liabilit) of the Goveinment to be sued 
under the existing law^ may be summarised : follows : 

(A) No action lies against the Government for injury done to an 
individual in the course of exercise of the soz crciffn fupictiotis of the Govern- 
ment, such as the following; 


22. SMe of Punjab v. O, G. B. Syndtcaii, A. 1964 S.C. 669 ( 679) 

23. C7. XoMiachari v. Secretory of State, (1937 ) 64 IJi. 40, Venkata v. Secretary 

Of State, (1937) 64 LA. 55. ^ 

P. C. Biswas V. Union of India, A. 1^ Awam 85 (fOh 
P. A 0. Navigation Co* v. Secy, of State, (1861) 5 Bom. H.C.R, 

1. V. stm of V. P.. A. 1965 S.C. 1039. 
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(*) Goounandeering goods dpriog war;**** tn^ng or r^iring a 
road; (m) adniwistraiioo of justice; (w) improper arrests,^, 
tMfiigenoe* or trespass by Police ofiRcers,** (v) wrcmgfu! refusal by alBioet& 
of a Revei^ D^artment to issue licence to the plaintilif, causi^ him 
damage^ (i/f) negligence of officers of the Court of Wards in the administra- 
tion of an estate under its charge,** (w) wrongs committed by officers in 
the performance of duties impe^ upon them by the Legis ature* unless, 
of cottrse, the statute itself prescribes the limits or conditions under which 
the executive acts are to be performed,* or the wrongful act was expressly 
authorised or ratified by the State,* (wi) loss of nioveab’es from Govem- 
inenl custody owing iu negligence of officers;*,'* (ir) payment of money in 
custody of Government to a person other than the rightful owner, owing 
to neghgence of officer iu the exercise of statutorj’ powers, where Government 
iloes not derive an> benefit from such transacljon,'*-* e.p., by a Treasury 
(Jfficer paying money to a wrong person on a forged ch^ue owing to 
negligence in performing his statutur>’ duty to compare the signature;* (x) 
wrongful seizure or confiscation of goods, in the purported exercise of 
statutory powers ;* {xi) injury cause<1 by the tlriver of a military car on duty* 

The Supreme Court has, however, laid down* that in order to claim 
immunity for a tortious act coinmitteii by its servant, the State must show 
not only that it was <lone in the course of his emplojment but that the 
{•articular act w'hich caused the injury was done in the course of exercise 
of ‘sovereign' functions. In this case,’ it was lieltl that the State cou’d claim 
immunity for injur\ cause*! to an individual by tlie negligent tlriving of a 
Government jeep not mercy on the ground tliat the jeep was owned hv 
the Government but also on showing that w hen the occurrence took p’ace the 
car was beitiff use*! f<ir the |>erformance of a sovereign function.* Since it 
was established tliat at tliat time the car was returning from a ijofotfc *‘fb’r 
rcfwrs, it could not l>e said that tlic injury was caused in connei’tion w'ith 
the exercise of soveieign |iower.s or functions and, acioidingb . the State 
wou’il be liable in damages.* 

(B) 1. On the other liand, a .suit lies against the (jov eminent fot 
wrongs done by public servants in the cour-e of tiansactions which a trading 
cianpany or a private {>erson could engage in.’" such as the fol owing: 

(») Injury due to the neg igcuce of servants of the Government employed 
in a dockward*® or a railway; (n) trespass uikhi or damage tione to jirivate 
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property in the course of a dispute as to a right to land between (lo.ernraent 
ancf the private owner, even though committed in the course of a colourable 
exercise of statutonr powers;" (m) whenever the Sute has benefited bv 
the wrongful act of its servants whether done under statutory powers or 
not, die State is liable to be used for restitutifin of the profits unlawfullv 
made, just as a private owner, e.g , where Government retains property 
or moneys unlawfully seized by its officers’* a suit lies again«.t the Govern 
nicnt for its recovery," with interests;’® {iv) defamation contained in a 
resolution issued by Government f v ) injury done by vehu es maintaine<l 
for the service of its employees,’,” 

(C) There are certain actions w'hich cannot possibly lie against the 
Government. I'hus — 

1. Since the State cannot be said to commit a crime, no proceedings fot 
criminal contempt of court .ies agam.st the State, nor can the State be 
impleaded as represented by an officer who is aUege<l to have committed the 
contempt.’* The remedy lies against that particu'ar officer.’* 

'I'he ixisition is, however, different in the case of a cwil contempt com- 
luitted for distibedience to a tcmixirarv or a jiernirtnenl injunction grante<] 
In a civil court .igainst the State as a party 

2. The Government has absolute iminunitv foi ‘Act^ of State’, t.r.. 
acts which are done again.st aliens, luit (iidei the sanction of .my municipal 
law, but in tlic exenise of tlie sovereign jKjwcrs oi the State. But the plea 
of ‘act of Stale’ K .available on’v against aliens and not against subjects.*® 

Whether • statute is binding on the Government. 

1. As regards the applicability of a municipal statute to a governmenta' 
duty, sucli as the distribution and rationing of g<x)d, the Supreme Court, in 
.in -Tarlier case,** refused to hold by impication that the ( 'rovenmient was 
also bound by tliat sUlutc. It wa-' accordmglj held tb.it the fhrector of 
Rationing cou'd not be prosecuteit fur failure to obtain a lueiue for storing 
rice etc. But this ilecisum has lieen ot'ermled b> 8. 1 nujoritv in State of 
IVest Bengal v Corporation of Caicuttaf^"- and the law now established i' 
tliat, in Repub'ican India, the State will be bound by a statute imk'^s 
expressly excluded^' *' 'I'hc Goveinment vv.a'- accordingly held liable to be 
pro.secated under the Ca'cutta Municipal Act for riiiming a maiket without 
obtaining a trade licence.** 

2. The use of words sucli as ‘peison*. ’ie'>iding‘, and tlie like is not 
conclusive to exclude the State.**-** 
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On this principle the following provisions have been held to be binding 
upon the Government — 

(i) Q. 39, r. 2 (3) of the C. P. Code,>-Por, where a Court is empowered by 
statute to issue an injunction against any defendant even if the defendant be the State— 
the provision would be fraustrated and the power rendered ineffective and unmeaning 
It the machinery fur enforcement specially enacted did not extend to every one against 
whom the (nder of injunction is directed.** 

(li) S. 13 of the Displaced Persuis (Debts Adjustment) Act, 1961, wfaidi provides - 
"Claims by displaced persons against persons who are not disced debtors. - 
At any time. . , any displaced creditor claiming a ddit from any other person 
who h not a disfdated person may make an abdication . .to the Tribunal 

Held, a claim under the above provision could be made against the Coverninenl 
of the Union or of a State, for, otherwise, the object of the statute would be defeated.** 

CL (2): Eff^ of aubatiitatioii. 

The object of the sub.stitutiun is the representation of the Government 
as a party, bj operation of law. The fact of substitution <Ioes not preclude 
the succee<ling State from contending tlwt the right, if any, is not bimling 
upon it.**a 


PART XIII 

TRADE, COMMERCE AND INTERCOURSE 
WITHIN THE TERRITORY OF INDIA 


Freedom of trade, com- 
merce and mtercourse. 


301. Subject to the other provisions of this 
Part, trade commerce and intercourse through* 
out the territary of India shall be free. 


Scope and object of Art. 301. 

1. Art. 301 imposes a limitation upon the exeicis>e of legislative powtr, 
whether b> the Union or by a State.’ 

2. The object of the freedom declare*! bv this Aitice is to en'«iiie that 
the economic unity of India may not be broken up l)v internal barriers.*-'* 

Arts. 19 (1) (f) and 301. 

I'rima facie, it seems that there is some over-lapping between Art. 19 
(1 ) (g) and Art. 301, because both aim at the freedom of trade or business, 
and if either of the provisions is infringed, the aggrieved individual can seek 
his remedy from the Court against the offending legislative or executive 
action. 

Of course, theire are two obvious points of distinction, namely, that — 

(а) While Art. 19 (1) (g) confers a fundamentaj right, Art. -JOl 
confers a justiciable rig^P but it is not 'fundamental'. 

(б) \Vhile Art. 19 (1) (g) is confined to citizens, Art. 301 extends to 
all ii^ividuals. 


2S. StM of 9ikor V. SomdrotU A. 1961 S.C. 221 (210). 

2Sa. Vmoyi* v. Stoto of A. 1961 Bom. 11 (iff). . 
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But still a common ground is left where the two articles are bound to 
overlap ; some basis of distinction has, therefore, to be found out, particularly 
when the infringement of either provision gives justiciable rights to the 
individual (see abaw). 

(I) Prior to the Supreme Court decision in the Automobile case^ the 
consensus of opinion in the High Courts, broadl>, was that while Art. 19 
(1) (g) looked at the freedom from the point of view of the individual, 
Art. 301 'ooked at it from the point of view of geographical barriers or 
restrictions against the movement of goods, that is, while Art. 19 (1) (g) 
lays down tlie rights of the citizen in the matter of profession, trade pr 
business, Art. 301 deals with lum the trade, commerce and intercourse is 
to be carrie<l on between one place and another, whether the two paces 
are situated in two Stales or are inside the same State.* 

(Tl) The majority in the Automobile cose,^ have heM that the distinc- 
tion w not .so simple. It was not correct to say that whi e Art 19 (1) (g) 
guaranteed an individuiri’s right to cans* on his tTa<le, Art 301 guaranteed 
a free flow of the volume of trade against geographual barriers. Art. 301, 
according to the majoritv, a so aime^l at the freeilnni of the individual from 
restrictions, not necessarily geographical, — hut since rcrjulatorv measure^ 
were oiitsi<le the piirxicw of Art. 301, the scope of the two provi.rions was 
not identical. Tn ^.hoit, if the impugned \iw is inerelv regulator}, its reason- 
b eness will have to be determined under Art. 19 before it can be held to 
be va id, but far as Att 301 is concerned, no complaint can, pritna facie, 
be made under that Artude unles-. of course, it is a coloiiiable exercise of 
tlie iegulator\ power, aime<l at the restriction of the free flow of trade, 
commerce and intei course. Hut if the freedom of trade, commerce and 
intercourse is vioated b} a non regulator} law, the indi\i<lual who is affected 
ina hc.ve his reniCMlv in a Comt of Uw 

Trade, commerce’. 

1. Though the woid ^business' i-* oidinarily more com])rehensive than 
the woid ‘trade*, ihe one is used svnonvmous with the other. So used, trade 
or business wouM mean some rea , substantial and svstemalic oi organised 
course of activity or comhici with a set purixise.®-® 

2. In Stale of Bombav v ( haotarhau^K^alla,^ the Supreme Court held 
that the protc<tion offered by Art. 301 is lonfined to such activities as ma\ 
be regarded a lawful tradiiuj activity and does not extend to an activity which 
is res extra com^nerchtm ami cannot be said to be ‘tiade’.’ It cannot incliule 
artivdties which aie inherently pernicious, such as trafficking in women: 
hiring of gofjndas for committing crimes,^ gambling, and that, accordingh, 
there is no (question of the application of Art. 301 or 304 to laws made for 
the suppression of such activities.’ 

The Author respectfullv protested against this view at p. 45o of Vol. 4 
of the 4th Kdition of his Commentarv on the Constitution of India. ^ That 
view now gains support from the observations of the Court in Krishan 
Kufnar v. State of J S* K which, though made in relation to Art. 19. 
w^outd also be applicable to Arts. 301-4, beca ‘>e they deal with the general 
concept of ‘trade* or 'business’ under the Constitution. These observations 
may pto6tabIy be reproduced: 

"‘the letrned Adv-ocate-General contended that dealing in liquor was not business 
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5. Shfoif of BonAoy v. Ckamcrhm^^ bC.R. 874. 

<k V. A. 1954 Hyd. 207 

7. ABabari Tea Co. v. State of Assam, (1961) 1 
& Natem Warning Uitts v, Commt, of Fwm (1^) ^ 

ft. MsAm Kumar v. State af /. & K, A. l9Sr S.C. 1366 (1371). 
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(Alt. m* 


or tmde. m tlw dadiin in noxious and dangerous goods Idea Hqpor inu dangerous to the 
comimiidty and sabvamt of its morahk The aoceptance of this baoad argiunont 
involves the portion that the meaning of the expression ‘trade or busiiieas' dqwnds 
«tpm and varies rrith the general aocmitaiice of the standards of morality obtaining at 
e partkttlar ]MHnt of tune in our country. Such an approach frwfi to tWohercnoe in 
tlmtglU amf expresstoM. 

Standards of morality can affords guidance to impose restrictions, but cannot limit 
the scope of the right So too. a Legislature can impose lestrictioos on or even proUbit 
the carrying on of a particular trade or business and the Court, having regard to the 
riramMtanoes obtaining at a particular lime or* place, may hold the restrictions or 
prohibition as rcasomdilg — 

The better view, therefore, wou’d be to treat even a ilangeruus trade 
to be a trade coming within the scope of Art. 301, but subject to the restric- 
tions that may be imposed under Arts. 302-304. 

*l a riierco H rac^. 

TWs word is used to give the freedom declared by Art, .301 the largest 
import. It tlius, includes the freedom to import things for i»ersonal or non 
commercial use."* 

^nurooghout the territory of Indin*. 

These words extend the freetlom not only to jMfrr-Slate but also to 
infra-State transactions and movements.” 


«Shall be free^. 

‘Free«lom’ in this Artic'e does not mean absolute freedom’® but freedotu 
from of/ restrictions except tho.se which are providwl in other articles of 
Part XIII,” as well as regulatory and comi>ensatory niea.sures. The rH)v\ei 
of the Inion or the State to exercise legitimate regulatory control is inde 
liendent of the restrictions im|)ose<l by Arts. 302-5.’* 

When i$ freedom of trede and oommeroe imiMdred. 

||T* 

1. TTiere is a violation of the freedom guaranteed b\ Ait. 301 nnli 
wdiere a legislatixe or executi\e act operates to lestrict trade, commerce 
or intercourse, directly and itmnediately, as distinct from creating some 
indirect or iiKonscquential tnqjciliment which may be reganlc*! as remote.*,” 
n. If follows from the foregoing proposition that regulatory or coni- 
pensatofy measures cannot be regarded as violative of the freedom.”^ 

Such measures as traffic regulation, licensing of vdijclcs, charging fur 
the maintenance of roarls,” marketing and hea tli regulations, price-control, 
economic and social planning, prescribing minimum wages,” instead of 
hampering trade do, in fact, facilitate the free movement of trade or com 
merce. But these cannot be challenged as interfering with the freedom 
guaranteed by Art. 301,” unless they are colourab’e measures to restrict the 
fk>w of tra^, commerce and intercourse,” 

III. Subject to the preceding condition, the freedom of trade, commerce' 
and iiiteroowse m^’ be impaired by fiscal** aus well as mm-fiscal measures. 

rV. Once it is held that a restriction is not reguatory but directly awl 
imoiecSatriy interferes with the Sow of inter-State trade or commerce, it will 
offend against the freedom guaranteed by Art. 301, whether such restriction 
is hr^oeed at die frontier of a Stsjj^e at at any stage prior or subsequent.*’ 


la V. IWfcn. A. HyA »7 

IL State t1 bfaABra v, Hotartm A 

a, jifatometikTmaport Vk of ffepimm. A, 1M2 140d: (1®8I) 

n. ISVamow V. Ltimya PmW*. A. tm SC 1W4 (m). 
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V. Art. 301 ^fuarant^s freedom nol only from geographical barriers 
but also from restrictions imposed upon ihc individual lo carry on trade or 
businchs, other than mere regulatory measures.** 

Taction and Art. 301. 

1. It is now sSeltled that tax laws are nol outside the purview' of 
Part XIII of the Conslitutiou.^V^ 

2. Put it is only such taxes as directly and immediately restrict trade 
that fall within the purview of Art. 301.* ‘ 

3. In determining whether a tax directly offemls against Art. 301, it i> 
the moimnent t»f tlic goods whicli are the subject of the trade that has to he 
borne in mind. **,*** 

If a tax is imposed .solely on the ba^s that the go<jd.s are carried or 
transported, that directlv alFects the freedom of trade as contemplated bv 
Art. 301.** 

4. A tax imposed by a Slate cannot be said lo violate Art. 301 if the 
tax does not affect the mrivenient of the persons or goods in so far as it is 
outside that State, cft, where a tax on passengers and goods is based on 
the fare and freight proportionate to the route in so far as it lies within 
the Slate.*® 

5 (a) Sa'es lax which discriminales between the goods of one State 

and another is surh a tax and will offend against Art. 301 unless saved by 
Art. J104 (a)/^ 

(b) A tax on a thing used in inter-vStale trade or commerce may 
offend again.st Ait. vWl if it is so exces.sive and prohibitive as lo become 
an hnj^edimcnl in the free flow of tiadc and conimcru',** c ff , nb excise diitv 
on foreign liquor,**' 

Put the following wouM not constiiiite infringement of the freedom 
guaranteed by Art. 301 : 

(i) Regulator)' nieasuies** which promote trading facilities, e//, police 
measures, with or without compensation. 

(ii) Compcnsatt«rv taxe^ f</i the u.^e of trading ^r'cilities.** 

Remedies for infringement of Art. 301. 

1. N(^t being a fumlameuUil right, the infringement of Art. 301 cannot 
be challenged by si petition under Art. 32.*** This does not mean, however, 
that the indivi<lual has no lemetiy if Art. 301 is infringed. Kitlier an 
individual or a Stale can challenge any legislative*® or executive action which 
offends ag;iins>t this Article, by other proceedings, e.ff , under Art. 226.*=*-*® 

2. The doctrine of *,sevcrabilitt* applies where a statutory provision 
or order violates the prtnisions of Ait, 301 or 304.*^ 


Restrictions upon the freedom. 

1. The limitations imposed upon inter-State freedom of trade, commerce 
intercoufbe, by the other provision^ of l*art X II arc — 

(a) It is subject to non-discriminalon restrictions impo.sed by Parlia- 
ment, in the public interest [Art. 3021.*'* 

(fe) Even discriniinatorv or preferential provisions may be made by 
rarliament, for the pur|xiso of dealing with a scarcitc of g<x)ds arising in 
any part of India [Art* 303 (2)]. 


11 Atkhrri Tea Co. y. Stale of Ausm, A, 1^1 232; Stof« 

A,, 1969 S.C. 147: Venkataraman v. State of Afodw, (1969) 2 S.C,C. 
2S9 (362^; ^ate of Kerala v, Aiuiul Kadir^ (1969) 2 S.C.C, 363. 

IJi V, MangM. 710 (m). 

13. CmMOfU V. tbrahim Jk Co,, A. 19JO SC 1275 (2278), 
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{<') NcHt'diiiciimiiM taxes may be ioiposed by States wi ImiKMrted 
goods similarly as on intra'State goods (Art 30+ (o)!*'* 

{</) Reasonable restrictions may be imposed by a State “in the fniljlic 
interest” [Art, 304 (/O). 

(/') Restrictiims imposed by “exiting law” to coutinoe excet>t in so 
far as piovwlcd otlicnviM: by order of the I’lcsulcnl I Art. 305 j. Kxistms 
rcliUing to any matter referred to in Art. 19 (0) (it) are also ptoliK’ted 

2. The freetlotn cannot be rc.stiictetl by mere executive order.” 

A. laatances of laws IiebI invalid: 

(i) Assam Taxation on Goods carried by Roads or Inland Waterways Act, liMM.'’ 

(ii) Provisos to Rule 2 made under the Mysore Forest Act, 1900 

B. Instances of Acts not held to contravene Art. 301: 

(i) Rajasthan Motor Vehicles Taxation Act, 1951.'^ 

(ii) Astdim Motor Vehicles Taxation (Amendment) Acts, 1953, 1966.*'’ 

fiii) S 21 of the Andhra Pradesh Sugarcane (Regulation of Sui^Iy and Purcha'c) 
Act, 1961.st 

302. Parliament may by law impose such 
Power of Pwliament to restrictions on the freedom of trade, commerce 
impose restrictitms tm intercourse between one State suid another 
^ within any part of the territory of In^a as 
may be required in public interest. 

Instances of legislation under Art. 302. 

(i) Essential Commodities Act, 1955,** and Oders made thereunder 
ill) Defence of India Act, 1962 and the Rules niadi thereunder.®* 


Regulation and Restriction. 

It is nnw establishetl that even aj>arl from the specific pCuvisiims in 
Arts. 302-.^. the I’nion as well as Stale Legislatincs have the jxjwei to 
exercise legitimate regulatory control o\er the freedom ot tiailc aiul toin- 
nierce, which does not anunnit to a 'restris'iion*. In fact, legitimate regii a 
lion doe.s nut infringe the ficedom declared bv An. 301.®' 

It is therefore necessary to rlistiiiguisli a regulation from 'rest rid ion’, 
wJiich term is Ui.cd in Arts ,102, 304 (b): While restriitions ob.strticl the 
freedom of movement of inter-State trans.actions, regulations promote it.'",®'* 

'flic following measure^ have thus been he'd to be regulatory — 

fa) P»)Iice regulatiotts, .such a.s prot'isions for lighting, rules of the road 
<tc., which facilitale tlie movement rather than retard it.” 


fb) Licensing pnovisions with compensalorj'' fees. 

(c) Provision for nccessar) sen ices to enab'e the free movement, 
whether charged for or not,*" 


16. SefRilr MMots v. StiAe of Raufiahan, A. 1961 S.C. 1480 dm). 

17. Mthlab v. State di Madras, A. 19^ S.C. 928. 

16. Katyam Stares v, Stale, (1966) 1 SX:.R 865 (872, 874). 

19. State of Myaate v. Sanhevirdt, A. 1967 5.C. 1189 (1192), 

20. State of Assam v. Labanya Frabha, A. 1967 S.C. 1S7S (1578). 

21. Andhra a»|«rs v. State of A. P., ^ 1968 S,C. 599 (588). 

22. Skabha v. State, A, iSw All 29; adnktdast v. State of Rtdtutkan, A. 1966 Raj- 
105 (liij; CMiM T. Stm, A. 19Kr Rt|j. 99 (97). 

y. Statfi A 1969 AA 560 (555). 

Smr^Htk A. {98f Rid, 104 (115). 

36. Auteme^ ltd, vDSfet* s/ A, 1982 
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B- On llw otlwr haml, Uie following have been heW to be 'restriction’ 
rather tl»aji regttlation; 

(1) A rule whiih Malty prohibits mo^enajn of cettain goods during a 
siiocificd period.' 

(ii) All) thing whidi dneal) Iiindci" tht' five tlo'v of tiade, cotninerce 
and jiiterwnii'c bUiveen an\ U\'<, fMris ol India tonstilule-, a ‘restriction’ 
within tin* tncaitnig ol Arts 302. 304. e!> pioinbiiioii of any class of com- 
met rial oi hn.incta! tians,R lions le.thni'f t«i .nn goods, such as forw'ard 
conlras'ts * 


A iC'lurtion int\ bt \,ilid on! il it lonfoiiiis to llit teiins of Art. 302 
in 3lM (b), IS till lasi in.i) la. 

303, (1) Notwithstanding anything in article 302, neither Parlia- 
ment nor the Legislature of a State shall have 
power to make any law giving, or authorising 
the giving of, any preference to one State over 
another, or making, or authorising the making 
of, any discrimination between one State and 
another, by virtue of any entry relating to 
trade and commerce in any of the Lists in the Seventh Schedule. 


Kcslntlions mi the 
IcRisldtivr jKwers of Uu 
I nion and ol the 'sidti •. 
with U‘Kaid to tiad.. and 
ionim< rtc 


(2) Nothing in clause (1) shall prevent Parliament from making 
any law giving, or authorising the giving of, any preference or making, 
Ol authorising the meking of, any discrimination if it is declared by 
such law that it is necessary to do so for the purpose of dealing with a 
situation arising from scarcity of goods in any part of the territory 
of Icdia. 


304. Notwithstanding anything in article 301 or article 303, the 
Legislature of a State may by taw 

fuf impose on goods imported from other States n “u Ltii'i 
/( ; rtion u « any tax to which similar goods 
on trade manufactured or produced tv that State arc 
uJurTlLnc"* slate.' subject, so, however, a» not to ^scriminate 

between goods so imported and goods so manu- 
factured or produced; and 

(/ 1 impose such reasonable restrictions on the freedom of trade, 
commerce or intercourse with or within that State as may 
be required in the public interest; 

Provided that no Bill or amendment for the purposes of clause ' I / 
shall be introduced or moved in the Legislature of a State without the 
previous sanction of the President. 

‘State may be law.’ 

1. Till" cxpi c.iiioii wlmh s>u\tiii. bulb if. ia> .in«l (b| kui- 'h I'l . 
iiwile b\ tbc State l.cgi. uuto' uni i.h)u<* . lU. wlitu* tin .<atuto pio nlc-' 
ih:U ‘ the title, .ball ha\c cPcil a. it mutnl iii tin Voi’ I'lil not otbirwi.i,' 
beiaiisc luk. iuSkIc Ia llic Kxtiuii'c m cxiiu.i ol aiiiluinit 'lelegati'i ia 
the State J.cgiriatun* cannot be licM lo l*c a liw iiinlc bv the I ei,i.latiirc ol 
the State* 


L 

2 . 

3. 

4 . 

5. 


Stale of Myxitre v Satueeuaii A 1%7 PC ll4t> 
Koustm e K. It B. Ca., A 1969 SC .TO4 (aW 
Added by Constitution (Seventh Amendment! Act. 1956 
Slate «/ Mysore v Saitjeetia^. A 1%7 SC 1189 (7/9*). 
Mehlah va Slate of Madm, A. 1963 SC. 928 
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Z. TJtesfi wordls also indicate that the Article is prospective.* 

Object of CL (ft). 

1. By tiiis clause, the principle df •freedom of inter-State trade and 
coiimiCTce declared in Art. 301 is subordinated to the State j^wer of taxing 
goods imported from sister States provided only no discrimination is made 
in favour of similar goods of local origin. It emthles the State tregisiature to 
impose t^tt cm goods from odier States, ptrovided similar goo<& are pro- 
duced within the State are subjected to similar taxes.*-* 

2. It is not correct to say that this Clau.se refers only to imposts at 
the border, i.e., taxes whidt are Icvictl at the ixiint of entry into the State. 
It applies to all taxes on goods, including sales tax.*,* 

3. In otlier words, it validates a taxation which muloubtedly fetters 
inter-State trade or commerce, provided such taxation is non-discriniinatory.* 

Non-diseriniiafttmry taxation of import. 

1 The effect of the imposition upon the imported good.s is to be taken 
into consideration in determining whether it has been subjected to a tax 
higher than that imposed on local gooils.*,’* If there is a single area or any 
class of producers in a State who are excmpt&l from an)- tax, that tax cannot 
be levied upon imported goods, and such taxing law must be held to be 
invalid so far as imported goods are concerned,*® 

2. It ivas held by the Bombay High Court'* that, for the purpose of 
applying Art. 304 (a), it was inunaterial whether similar gixnls are actually 
manufactureil in the taxing State or not, the Slate Legislature would W 
cntitlcvl under Art. 304 to tax importeil gooils if producers of sinii’ai 
guu«i.s within the State would be equally liahle to the .siime tax. 

The above view appears to be (n’crtulcd b\ the majorU\ of the Supreme 
Court in the Kalyani Stores case* holding that exercise of the powei under 
Art 304 can rmly be effective if the lax or dutv imixrsed on grxxls iniixirto-J 
from other States and the tax or duty imposed on smiUar ffnodf tmnufac- 
fiircii or pnxluccd in the State are such that there i.s no di .crimination against 
imported- goods. Hence, if there is no foreign raiuor protluccd within .i 
State, it cannot, under Art. 304 (at, rea«l with Kntr\ 51 of List 11, iuqio.se 
any duty on imported foreign liquor.® But no question of the application of 
.Vrt, 3(j4 can arise until it is hdcl that tire (ax in <jtie-.tiun offends against 
Art. 301.’» 

3. There cannot be any discrimination where the l•elc^anl coiiunoditics 
arc commercially different commiditics.”a 

*(aoods SO imported and goods so manttfactured*. 

The question of discrimination under this Clause will arise only if the 
goods which are imported and (hose which are manufactured locally are of 
the same kind. The simi.arity, however, is in the nature of the quality and 
kind of tlie goods and not witli respect to whether they were subject to a 
tax already or not'* 

Proviso: 5husetkn of PresidMi required lor State law under d. (b). 

I. The proviso lays that though Stale I.,egi.‘dxture is onpowered by 


ITa/vam Stores v. States of Orim, A 1966 S.C. 1686 State of Ratattkatt 

V. (19») 2 S.C.C. 710 {712). 

State of M. P. v. Abodeii. A. 1963 S.C. 1237. 

Motors, (1163) S.C.R. 1069 

AbM <*/ Madras, A. 1964 S.C. 1729 (1722). 

Siddill v.M. B. Stota, A, 19^ M.4 214 (261). 


V. of Madras, A. IMS &a m 
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cl. (b) to Impose reasonable restrictions upon the freedom of trade^ com- 
merce or intercourse in the ]^blic interests, no law or amendment for this 
purpose may be introduced m the State Legislature without the previous 
assent of the President. 

The defect owing to want of previous assent may, however, be cured 
if the Bill subsequently receives the assent of the l^residcnt.** by reason of 
Art. 255. 

II. Not only a BUI but also an atncmlmcnl which seeks to introduce 
a restriction within tlie meaning o£ Art, 304 (b) requires the President’s 
sanction. 

But where an existing law’* or an order*'* made under it has a’ready 
imposed such restrictions, an amendment of the law or the order, in other 
resects, will not require sanction even though such amendment lakes place 
after the commencement of the Constitution. 

III, It is evident that the proviso is applicable to Bids introduced oi 
moved in the Slate l^egislaturc after tlie coinmencancnt of tlic Constitution 
and not to existing laws onacle<l prior to the Constitution.*’ 


CL (b): Regulation and Restriction. — See p. a»ir. 

‘Reasonable restrictions*. 


1. The same tc'.ts which are applicable to deteiminc rcatonablenesi 
undci .\rt, 19 ((>) arc .d-o applicable to determine i tasonablencis under 
Are, .104 (b).*'* The woid ‘reasonable’ enables ihc Court to intcrfeic where 
the State, under the pretence of preventing injuiy to the welfare of the 
citizens, intends to prevent the flow of legitimaie aitidcs of inter-State 
cominvrcf or to miiiose needles'.!) burdensome vonUitions ao a*, ‘lo subs- 
tantially obstriu't the conimeice’."* 

2. Reasonaldcne^s of the rcsiiictioii would have to be judged in the 
light of the purpo'^c tor which the ic'-triction i>. imposed, that is, *as may be 
iequire«l m the pubhe inlenM’. Without an exhaustive categorisation, it may 
be said that leslrution^ wlu'di ni.iv he validity imposed under Ait. 304 (h) 
.ire tho>e vvhiih seek lo protect pub'ic health, -afety, i a rals and pioperlv 
within llic territory.** 


3. An impusilion, coniing within the purview of Ait. 304 (bL c.muot 
be held to be unrea>on.d<k' i enly on the giound that it is retrospective in 
ojicration, validating ,t levs hehl ihegid bv the courts*’’ or that such retrospec- 
tive operation covers a consider.ihle length of time, during which prixeedings 
relating to the validitv of the imposition had liecu pending in the courts®" 
or that it is no longer ^losaible for an owner of cai tiers to recover (he tax 
from the pJisscngers in resiwct of the jwsi period or for a dealer lo recover 
the sales tax in resi/cct of the p.isi jKriod fium purchasets.®" 

4. ()n tlie other hand, the following cannot be held lo constitute 
‘reasonable’ restrictions: 

An imposition or enlwiuemcnt of an existing lax which is purcK 
in its object.** . 


14. 

15. 
16., 
n. 
18. 
16^ 


AtMuai Tw C». V. SlMf of Assam. A. 1961 SG ^ (255); AMlomcbito 
TttHtsimrl V. Sttf/e af Raja'^lhaa, A 191® SC 1460 (ltl6) 
jRsMijbiii V. State at Bembov A. 1956 Bom 2M2S). 
rmUsmtii V. Slate 0} V. P. tl956) !?C.R. 
g. Soma Sjfftk v. SwUe af Pspsu. (195B SC R. 165. 
iTaf^nri Stotet v, State of Onssa. A. -./w 

To* Ca, v. State a A. 


it 4%^ V. Sfm of As 1966 bvC 1666 
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AndtetbiHljr of Um Proviso to tax law*. 

I. In a nurnl?er of High Cotirt it had been held that no question 

<»f violation of Art. 30! arises where the Legislature is exercising its legtsla* 
tive power other than that relating to trade, commerce or intercourse. Tn 
this view, the freedom guaranteed by Art. 301 could be interferred with 
only where the law has been enacted in exercise of the power conferred by 
Entry 41 or 42 of List t ; Entry 26 of List II ; Entry 33 of List II. 

II. The aU)ve theory has, how'cvcr, been demolished by the majority 
of the Supreme Court in the Automobile casc.^ 

According to the majority.*** Art. 301 constituted a limitation upon legis- 
!ati\c power in genei^I and was not confiiwl to the Entries relating to trade 
and commerce. Any law matle under any Entry in any of tlie three List.s, 
including taxing laws. may. accordingly, interfere with the frcctlom 
guaranteed by Art. 301, subject to certain conditions. Crmsenuently, a Stale 
Kill or amendment relating to an)' of the Entries in List 11 ami 111 may 
require the sanction of the President, if any of tliose conditions are pre.sent. 
These conditions, as expiatnerl elsewlicrc, aVe — 

(ol that it imixjses a lestriction directly and iinnu'dialcly ii]M)n the flim 
oi moivment of (lersons, animals or g<j««ls; 

(h) tlrat the inipngne<l law is not merely retjnlatory or coiniKiisatorv 
in nature ami the burden imjHjscd is excessive; 

II. It is clear, therefore, that a sales tax.-* an <K‘tr»i <lutv*' or a lax .on 

goods and passengers carrie<l by road or inlaml \valtr\\a)N,' ilimigh 

expressly authorised by the Constitution as heads t»f State taxation, may liaw 

to be justified under Art. 304 (b), if they arc challenged a^ extcisivc in 

amount, to .sucli an extent that they really opcralt' a*' a rcstri«ni<»n upon tlie 

ino\ement of goods or per.sons or tliev imiMKC a hiirden upon the instru 

mentalities of commerce or activities vvliich are an integral part of the tlow of 

commerce in such manner that they must }« lieM lo be direct imposition- 

upon the frce<lom of trade ami commerce. 

# 

Rtasonableness of taxing laws. 

1. As under j\rt. 1^, so under Art. .304(l»i. llie re«aM)naliknc-s of tlie 
restriction imposed by a taxing law is open to judicial review.* 

2. A tax cannot be held to be unreasonable or canihscatorv mculv 
because — 

fi) It is imposed at a flat rate, though its object is to raise fund- lot 
the improvanent of roads;* or 

(ii) It seeks to recover taxes, by validating an earlier law wlncli liail 
been declared invalid. 


22. Damodarm v. Stott. A. 1960 Ker. 58 ($3); Ttompoit Curon. v. Mmtaitaf 
Council, A. 1963 M. P. 253j Bengal Immunity v. Stale oj Bihar, A. 1933 
Pat. 87. 

23. Automobik TranepOTt v. State of Bajaetkan, A. 1962 S.C. 1406 (1420; li2Ji 

1430; 1433), 

24. Kalyani Stores VtSlale, (1966) 1 S.C,R. 265 (S33) ; Mektib v. State of Madras, 
A. 1963 S.C. 918. 

25. In Transport CerjM. v. Munieipal Council, A. 1963 M.P. 2S3 (2SS), and Asok v. 

State, A. 1963 uissB 173, opintai to the cmtniry has been expraiied, with- 
out examining the question from the ^endpoint of excendvenoss the 

burden. In Btmgdlffre Mws v. .Boutdore Corpn., A. 1963 S.C 1263 the 
Suprane Cqurt asm* tn have assumai that Art. 304 (b) waa attracted to 
to octrdjl^: but in iltat ease, it was saved by ^ 305, 

«. AMfUti ftu iih, V. Stoti of Aisam, A» 1961 SA:. 233 mr 


2. Kkyerbari Tea Cp. v. Steda df, Amm, A 1964 S.C m*m: 942). 
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Art 991] SHOtTSll CONSTITUTION OF INDU* 


A. Iiutanoes of law« <^etMKng under Art 9M (b). 

1. H. 16(2) of the Medras (kneral Sales Tax (Turnover and Assessment) Rule', 
1939.* 

2. Provisos to r. 2 made under the Forest Act, 1900.® 

B. Inatnncea of Acta imqiioshig reasonable restrictions: 

(i) Assam Taxation (On Ooods Carried by Road or Inland Waterways) Act, 
1961,* 

(n) Cl. 4 of the M. P Paddy Profutemcnt (Lev^) Order, 19SS,« issued, unde* 
the Essential Conunodities Act, 1955 r Raiasthan Gram & Barley (Prohibi 
tion of Export) Order, 1965." 

fill) Assam Motor Vehicles Taxation (Amendment! AtU. 1963, 1966 « 

(iv) U, P. Sugarcane (Regulation of supply and Purchase) Act, 1953 

305. ^ Nothing in articles 301 and 303 shall affect the provistoas of 
any existing law except in so far as the President may by order other** 

. wise (/nrcf, and fwtJiDu; afhc^e oOl ^liall a0t'ii 

operatum of an\ laic wadt l>eforc ammioia 
S(aU mmopolks, ^ ^ nient of ihc i unshtutwu {Fourth tnuudmcnl) Ait, 

1955, ni so jar a\ i/ n tate^ to, or prcicnt Parliament 
>r the Lct/islafure of a .State from joakon/ an\ Um* rctutinif to, Qn\^ siah 
U(e} as IS referred io tn mh clau\e (u \ oj ilati e lO) )f artuir 19 

Amendment. — The Jtriliutcd Ua\o heMi citkled 1>\ the Con^ti- 

(ilium ( l^mrlh Atnenclment ) Att, 1*^"^ 

Object of Amendment — fhe (»hieri oj ibis hem 

aeJ^hus — 

‘ A recent judi^ment of the Supreme Court in Saghn ’Ahmed \ th i)fQte of L\ P 
has raised the quc'^tion ^luther an Act providing for a Siaie mono{]oly m a particular 
trade or bu^inev> tonflicis ^ilh ihc freedom of trade and commerce guaranteed by 
article JOl, but left the cjiu^-lion undecided Clause of article 19 was amended 
by the Constitution i First Amendment j Act in order to take such State monopohe-* 
out of the purvuw of sub clause ig) of clause '!« of that artii c bin no concbpondmu 
proMSion as made in Part XIII of the Consiiiuiiou vith nhrence to the opemiK 
uordb of article 301, It ajipeaiN fioin the judgment of the SupreUiC Court that notwitb 
standing the cleai authoiity ol Parliament or ol a State Legislature tc introdwvf 
State monopoly in a paitiuilar sj^hcre of tiadf or comineice, the la^ might have to be 
justihed before the amris a-' being in the public iniere'*! under article 301 or a-> 
amounting to a ‘ reasmabk rcsiiittion> * undei article 304 \b) It is considered that 
any question ought to b< left to the Ural dcci'»ion of the legislature Clause 4 >1 
the Bill accordingly proposes an amendment of article 305 to make this clear’* >- 

Effect of amendment. — The oflect <»t the amendment is to make 
the U. P. Road Tnmsixirt AeP and siniilai existing lawb’** pro\iding f<>t 
inunopul) tiailing In the Stale, inunum imm ittack on the ground of 
contravention of Aits. 301 an<l 303 I'uUire law md<]e by the State relating 
o the same matter jre ako sated from the operation ut Art^, 301 and 303. 


Ramkrishna v. State of Bihar, A 1963 SC 1667 {4b75~S) 

A Co. V. State of Medras A 19^ SC. 928). 

StaU of Afvsore v Sanjeivtah, A, 1967 S.C 1185 {IJ92). 
Sat/nath v. State. A. 1968 MP, 26 (28) 

Ckittl Smgh V, Unim of Indta. A. 1968 Dettii 196 (199) 
(kmdskitat v. State, A. 1967 Raj 90 (^). ^ ^ 

State of A^ssam v. Latanya Preibha^ A 1967 S.C* 1575 (1577). 
Tika RmH v. State of V. P., (1950) S.C.IL 393. 

State' of IK PJ, (l%5) 1 S,CR. 707, 
of Objects and Reasons. 
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Stviiif of ooittiof hw, 

1. This Article saves 'eadstinf taws* whidi are repugnant to Arts. 301 
and 303, subject to orders of tlxe rresidcnt. 

2. There has been some controver!^ as to whetlier an Act enacted before 
but brought into force after tlie commencenient of the Constitution or the 
exercise after the Constitution, nf a power of subordinate legislation, conferred 
hy a pre-Constitution Act, would be an 'existing law’ within the meaning 
0 ? Art. 305. 

There is no <loubt that the expression in Art. .305 i.s to be interpreted 
by the aid of the definition of 'existing law’ as given in Art. 366( 10), which 
is explicitly confined'to an Act passed or subordinate legislation made before 
the commencement of the Constitution. 


I. Now so far as an Act is concerned, the word u.sed in Art. 366(10) 
is ‘passed’. IletKc, 

An Act passcii before commencement of the Constitution is an existing 
law, even though it is brought into force after the Constitution ha.s come 
into force. Thus, it ha.s been held that the Madras Commercial Cropi; 
Markets Act, 1933 comes under the present article, even though the notifica- 
tions bringing the Act into force w’cre issued*’-’" after the Constitution 
came into operation. 

II. But so far as the power of issuing subordinate legislation by nieau'^ 

of an 'order, bye-law, rule or regulation’ is concerned, it is evident from the 
definition in Art. 366(10) that unless it is issued prior to 26-1-50,” it would 
not be listing law, even though it may have been issued in exercise of the 
rule-making power conferred by a />rc-Conslitulion Act.” • 

If, therefore, a />oj/-Constilution order, bye-law. ru'c” or regu1.ati«m 
offends against Art. 301, it wouUl not be protected by y\rt. .305 by reason 
of that fact tliat the Act which conferred the power to make such sulxjidinate 
legislation was a pre-Constitution Act.”-’* 

A ‘notification’ is, of course, not nientionwl in the won!*- forowing the 
word ‘law* in Art. .3^(10), but the w’ords ‘law parsed’ make it clear that 
‘lawr* in this context means only a law passed by the l,egis’alure. A statutory 
notification, being a subordinate legislation, can only be ‘made’ and must’ 
therefore, be made before the commencement of the Constitution, in order to 
Constitute ‘existing law’ within the purview of Arts. 366 (10) and 305.’-* 

Hence, it has been held that where a post-Constitmion notification injposcs 
an additional duty, and thereby infringes the freedom under -\rt. 301, it 
cannot be saved as an ‘crusting law’ under Art. 305,’" 

In this context, it must be pointed out that the deci.sion in liat^ore 
Woollen M^s v. Corporation of Bangt^re** to the effect that a post-umsti- 
tution levy of a municipal octroi duty made in exercise of the power con- 
ferred by a pre-Constittition Act was saved by Art. 305, is contrary to the 
decision of the majority in the Kalyetni Sloref «wc’* which has been afiirmesi 
by the unanimous Court in State of Mysore v. Stinfeeviak,"' Of course, in 
the Kalyani Stores ceise,''‘ the decision in the Bangalore core’* has been 


13. Jmn Ttmtport v. S/e/e of V. A. 1987 AM. 320. 

14. Eg„ Otrhsa Moter'Vdikjes (RefolatiDn of $tate Carriue and PuUic Carriers 

Setviw) Act, ;®7; Moto^^cleB Act, Id 

JUmdm4rtt vf%at 0 of OnHa, fl^) $.CR, {^1: AsMUB !t^ tran^tort 
Ad 1954 IBmmm v. State eS Assam, A. 1957 Amm 1381. 

15. Kutii V. Sate^adtM A. Sfk AM. (flJ). 

(in. Stata M v. Stmim, A, .iSffiJBkw. 0. _ e 

17. at Uj^a v. SoAhaiMk, 1138 (I7W). 

ift. katom V. State a} Orhua, A. 1939 StC. 1999 (ARU-3). 
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sou^t to be dtstiuguished on the ground that the po-si-Constitution re«!olu- 
tum of the Munidf^tty did not alter t!ie existing law. In the Author’s 
opinion, the distinction sought to ^ made is slender and that the Bang^ore 
rfecwuwr** deserves a ful cr reconsideration for the following reasons — 

In Bangalore case,'* the procedure for levy under the pre-Con-iti- 
tution municipal statute was a resolution of the Corix)ratii>n imposing the 
levy, forowed by notihcation in the Official Garettc. Oncf* a notification 
is held to be a subordinate legislation within the puivicw of Art 366(10), 
it ceases to be an ’existing law’ if it is made after the coniim nccmenl of the 
Constitution, — no tmtter whether it incrcafes the exiriing fiscal burden or 
not. In the Bangaore case,'* there was a post Constitution re«o'ution of the 
Corporation byt there was no publication of a notification The Court held 
that tlie defect in non-publication of the notification was cured bv the saving 
provision in s. 38(1) of the Act, Brt the question of application of Art 
366(10) remained all the same because n rcso'ulion of the Corporation was 
certain'y not a ‘law’ referred to in .^rt .366(10) Since the rc olution was 
made after commencement of the Constitution, it could not, tlurefore, be 
saved by Art. 3^(10). Of course, if the Couit c-inie to the tonclusion that 
the resolution did not hit Art. 301 at all, there \%ould be no need to in\oke 
Art. 305. 

Instances of existing laws saved by Art. 305. 

By reason of Art. 30S the folov^ing Arts haie been held to he salid 
notwith.standing their repugnancy to .Art 301— 

(i) Motor Vehicles Act, 1939, **• Onssa Motor Vehicle-. Act-., 1948.** 

(is) Defence of India Act. as continued by the Mi«ceUaiic<«s PrcA’i^ions Act, 

1947»a 

(ill) M. B Customs Regulation Ordinance, 1948 and M B Customs Regulaticm 
Act, 1949 *» 

(iv) Hyderabad C^stom^ Act (11 of 1956F;.*< 

(v) Jaipur Municipal Act, 1943 (s. 77) 

(vt) City of Bangalore Municipal .Act 1918 fs. 98) ' 

(vii) Forest Act, 1927.-* 


Law relating to matter referred to in Art. 19(6) (ii). 

This means that when a law* creates a niomuxVv in f'soui of the Gov- 
ernment, a restriction imposed on the freedom tif that tr.idi- in the inlerests 
of effectuating the Goseinment monopolv wil .iNo he immune from an attack 
on the ground of contravention of .Art. .301 oi 303, t g, an obligation imposed 
on private traders that the\ cannot sol’ their raw mateii.ils to anjbodv other 
tfian the State.* 


306i. Omitted * 


19. SaHttloTi WoM*h Mitts v Cortm of Banzahre, .A 19^2 SC .'i(52 (R66). 
m MotUca V. Vttar Pradesh, A 1931 All 267 t?r<») 31* FB C .«? S hUtor 
Serriee v. State of Madm. (1932) 2 MI. T 894 ( 9Ji>, 

21. Jf-sm Chandra v. State »f Orissa, tl%6l SC.R 28 t42) 

22. Cavt. at Mvsor* v. Mahantha, A. 1931 Mys. 63. 

23. . Vmm v. State, A. 19S8 M.P. 33 (39). 

24. Chaie v. P^nUkar, A. 1S64 Hyd. 207. 

Saraimal v. State of XofeettH^ A. 1964 Rai m (263),^ 

Jtawthr* IFSoHm MUls v. C^pinaHan af Banttlare, A. 1962 S.C. 562. 
»32T Cs, v.SWts a1 M. P„ a: 1965 M.P. 211. , 
hSTfta^ V. hate, A MRT MJP. 2W (220 ) . ‘ 

QnitM by the CuiistittttMm {Smntb Atnendtaeirt Act, 1956. 
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puro^ of totides 301 arid 30^ and comrcar on Ibe aotharity to a|i|mttt> 
^ ed Midi poworc and $adi dutiM o* it tlddkt 

neceMiury* 


PART XIV 


SERVICES UNDER THE UNION AND THE STATES 


Chapter I. — Services. 


308. In this Part, unless the content otherwise requires, the 
eiqiression "State** does not include the State of 
Jammu & Kashmir'^ 


Interpretaticm. 


300. Subject to the provisions of this COnstitulioii, Acts of the 
appropriftte Legislature may regdate die re* 
RccTttitrnent^ and con- cruitinent, and condtions of service dF persons 
diUons of senitt of P«* appointed, to piiUic services and posts in con- 
Ta ^ of the Ui£i or of any 

State: 


Provided that it shall be competent for the President or sni^ person 
as he may direct in die case of services and posts in connection with 
the affairs of the Union, and for the Governor .....* of a State or swh 
person as he may direct in the case of services and posts in connection 
vrilth the affairs of t|ie State, to make rules regulating the recruitment, 
and the conditiens of service of persons appointed, to such services and 
posts nntfl provision in that belulf is made by or under an Act of the 
appropriate Legislature under this article^ and any rules so made shall 
have effect subject to the provisions of any such Act 

Art 308; - Recruitment and conditions of service to be regulated by 
legislation. 

1. Besides la^'ine down certain genera' provisions, the Constitution 
docs not aim at providing detailed rules for recruitment or con<litions of 
the service^ of the Unioii or of the States, The power is left to the respec- 
tive Legislatures f Entry 70 of List I and 41 of TJst Tt]. The power of 
appointment belonging to the Executive will thus be subject to legislative 
control. 


2. It is, however, not nccessarv for the exercise of the legislative power 
under Entn' 70 of List T or 41 of List II that it must bd made bv a specific 
legislatkm under Art.tSOO. Art. 309 does not stand in the wav of an af^ro- 
priate Legis’ative from laying down necessary conditions of service in any 
genera' taw enacted by. it, eg., s. 86 (3) of the Representation of the Pec^e 
Act, I9SL* 

* f * 


1. SuMihUeci for At smrdi "UMpms. . . .SdMKde”, by the ComdtutiMi (Saveiidi 

AmVtdnNRtC; ACC, 1^9. ^ .i. 

% Tto^iMds or 

X itfwhmsi K tSk ssi, 



SHOKt;^ CONSWWWON 6# IK»U* 6?i 

*SiAJect to iIm 4f the Comtitatioai*. 

1, The pow^ conferred by Art. 309 ts subject to the opening words 

ol the Article which govern not only the power of the Legislature but also 
the ru>e-niakiog power conferred by the I’loviso.* Hence, it any Rule con- 
travenes any ol the provisions of the Constitution, c.g.. Arts, 14; 15; 16; 
19; 229; 234;*-* 310 (1) ; 311 (7)’ or 311 the -rule shad be void (see 

bel&w). 

2, On the other hand, the Constitution itself provides the mode of 
appointment and conditions of service of certain offiteis in connection with' 
the afiairs of tlie Union and the States, e.g., the Attorney -General [Art. ?6]. 

3, Similarly, there are other provisions in tlie Constitution which 
empower other authorities to make rules relating to the conditions of service 
of certain classes of public servants, c g , Arts. 98 and lb7 [ re ating to tlie 
staff of each House of Harhament and of a Slate Legis.atuicj Ait 146 (2) 
[relating to officers of the Supreme Court] ; Ail. 148 (5j [per^ou^ serving 
in the Indian Audit and Accounts Dqiartniauj , Ait. 249 yl) [oin<.cr» of 
High Court]. Hence, Ait. 309 shall have no appicatiun to these classes of 
Government servants.’" 

Scqpe of the Proviso. 

1. The I-’roviso is a transitional piovision empowering the Executive 
lo make rules having tlie force of law, relating to the above matters, until 
the appropriate Lcgis aturcs legi!>latc on the subject. Turiher, until the 
powers conferred by the present article are exercised, the existing Rules 
will continue to be in foice, under Ait. 313, post, in so far as they are not 
inconsistent with the provisions of the Constitution. 

2. In view of s. 21 of the General Clau.scs Act, it is competent for 
the I’resident or a Governor to amend or vary the Rules made by hun, so 
long as the appropriate Legi.slaturc cloe*- not exercise its powers under 
Art. 309.” 

3. The Proviso merely enab'e.«s the Presuknt or the Governor to make 
rules to regulate the ‘recruituienl and conditions of selvn.e' of the pei'on*. 
mentioned tliereiii and is nut co extensive vvitli the povvei of the l.atgislatuie 
under item 70 of List 1 or 41 of List. 11. It dots not confer any i>ower to 
validate an uider vvhidi was invalid when it was ima ul when it was made, 
e.g., to make a rule to declare that peisons who wcie invalwHy rctiied on a 
particular date shad lie deemed to have betn validly retired. 8uch a rule is 
idtra vires the Proviso to Art. 309 and is, accoidmgly, invalid,’* though the 
L^slature, acting under the Proviso, cutild have exercised such power of 
validation. 

4. In the case of the Union 'rerritories, the rule-making powet belongs 
to the President,** until Parliament chooses to 'egislate. 

Nature of tlie ndcoinelcuig power. 

1. The power conferred by the provis, to Ait 309 is tlie power to 


A. $nae ^V.P.y Bebu Rem, A 1961 &C. 751 {7ej). 

R fiedef v. State. A. 1967 77 (78). 

6. State »f W. B. v. NHpe» BeSekt, A. 1966 &C. 447 (•#50). 

7. ^ MeHkl V. Vnkm of itufie* A. 196S Pum- 444 (448^9). 

R iHati Ram v. N, E. F. Ry., A. 1964 S.C. 600 (610). 

State of Myme v. Fa/manOtkoehmye. A. 1966 S.C. 602 (665). 
a P. A. itat# V. Ckkf Justke. (1965) 2 8C.R, 1331. 




r. A. Btae v. voai iwim. vibwji « 
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make rules which are ff 0 pierat in th^r operaticm^ tbpugii may he s^pi^ied 
to a particular class ot Goverrunent servants. It cannot be used to make 
an ctd hoc declaration, e.g^ tliat persons who have been illegally retired shad 
be deemed to have been lawtul y retired,** 

2. A role made under Art, 309 can be amended only by a Rule or 
notihcutioii duly made under Art. 309.** 

No oUigation to make rules. 

1. This Anic e is an enabling provision which confers certain powers 
upon the Legislature and does not impose any duly to legislate with regard 
to tlie conditions of service of Goveniment servants,® nor prevent the Legis- 
lature from laying dou’ii auch conditions In any general law enacted under 
some other power, 

2. On the same piinciple, Art. 309 does not make it obligatory for the 
Government to make rules reating to public services, nor invalidate any 
act done by the Government done by the Government in the exercise of its 
miccutive power re,atiug to the pubUc services, on the ground that rules 
relating the matter, say, recruitment, have not been made under Art. 309.*', * 

3. Even after Rules are framed under Art, 309, there is nothing to 
debar the Government to hll up gaps by administrative iiiMructions on matters 
ill respect of which the Rules are silent, though the Rulc.s ranuol be amended 
or superseded by administrative instructions.** 

G»iistittttioiuility of Service Roles. 


1. Applicability of Art l-l 

1.. It is now' .settled that Art. 14 is applicab e to employment under the 
State so as to invalidate di!>criminatory Rules or orders*®-*" relating to 
employinout, troni die stage ol iiuttal apiiuiutnicnt to its termination.** A 
Ru.e or order wi I be disiiuniuatory if Uie classihcation made by it is not 
leasouable.*® 

2. • but Art. 14 c'an be invokeil only in the case of actual discrimination 
as distinguished from an abstract or theoretical inequality.®" 

'ihc application of the above principles to ilih'erent conditions of service 
may be illustrated as fo low s — 


<«) Ai4»omtinait 

1, The i»ovvcr of the Slate as an employer is more limited than that 
ot a private employer inasmuch as it is subject to constitutional limitations 
and cannot be exercised arbituarily.** 

2. If, in aying down tiie qualitkations for an appointment, the State 
lays down qualiticatiuns which have no nexus with the object to be achieved, 
the rule or order in question sliall be invalid. Thus, with a view to secure 
fair and efficient aditiinistnitbn of justice, it would be competent for a 
State to prescribe knawledge of local lows, knowledge of the rt^[ioml lan- 
guage or ad^uaie experience at the bar as qcalifications for appointment 
id the Judicial Servie^, but it cannot be provided dUU only Advocates 


li. Siaie 0 } My$ 0 tt v. Padmmabluichteiya, A. I960 60S (60$). 

IS, Nautrafon v. State oi Mysore, A. 19w S.C. 1942; Urtksetu v. State of At, 
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practising in that State High Court shall be e igiblei, so a» to disqualify 
Advocates practising in other High Courts tiiough they belong to the same 
class, without any rational basis for such disqualification.^ 

But — 

(i) The Article does not prohibit the prescription of reasonable rules 
for sdection®’ or of qualifications for appointment,** for securing efficiency. * 

(it) Mere pioduction of inequality the oi>eration of such rules is 
nut enough to attract the constitutional inhibition, provided the classification 
is reasonabe, and foumled on intelligible differentia ivhich bear a reason- 
able relation to the object sought to be achieved.** 

(iii) Where there are different sources of recruitment ami the pre- 
ferential treatment of one source in relation to another is baserl on differeiKes 
between the different sources which have a reasonable relation to the nature 
of the t^e or or offices to which recruitment is made, the said recruitment 
can legitimately be upheld on the basis of a valid c assiheation.** 

(iv) Except where the classification is unju'>t on the face of it, the 
onus ties upon the party attacking the classification to »hovv by placing the 
necessary material before the couit that s.ud classification is un- 
reasonab e.**-**’ 

3, Having fixc<l a quota for a])pointineiit from diftereut sources, even 
by an adinmistrative order,* Cloveinmcnt cannot make recruitments arbitra- 
rily, m disregarded of smh quota.** 

(b) GMifirmatioa. 

The fixation of an arbitrary dale tot the confirmation oi determination 
of semoruy of an employee may vunslitutc (hscnminilion* and violation of 
Art. 14.* 


(c) Seniority. 

1 . Similarly, the determination of .seniority on the basis of an arbitrary 
date of conhnnation would vonslitute a violation of .\rt 14,* but not, if it is 
based on a relevant coiisulcration.* 

2. But there is no such vloatiun — 

(i) Merely because a person who has passevl departmental u-t car/ier 
is not given sciuunly on that account;* where the passing of the test does 
not, of Itself, conter a n</Jif to he promote<J, accoiding to the relevant 
Rules.** 

(ii; Because the principle of hxuig seniority is by rotation, where the 
service is conqxisetl in fixevi proportion of direct recruits and proinotee*!.* 

<d) F«y. 

1. The alistract" (kKtnnc of ‘equal pay for equal work' has nothing 
to do with 14.* 

2L lakfntha^. Umon oj Judt^ A. 1?67 S.C._1427^„ _ 

. CoUeetor of 
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a. Art. 14 would,wt tfitts debit the State from dividing: thee^t^ 
doi«|g dbe MJMe kind of work into aiqjcrior and inferiiM' dasaes, with diffenent 
pay ecaies nor fbdi^ incremental scales of pay d^rendeat upcai the thrratimi 
of an officer’s service;* or fadng different scales of pay for persons 
enjoyed in the swie pwt, on tlie groiuul of their being: recruited from 
different sources or by different methods of recruitment.^ 

(•> Other oondithMis of service. 

1. Nor does Art. 14 prevent tlie creation of better conditions of service 
for one class of employees who are equal in pay and work with anotiher 
Class.* 

Thus, if an existing service is formed on tlie basis of a certain quail* 
bcatiun, tlie creation of anotlier service for doing the satne work, but with 
better conditions of service, such as prospects of promotion, cannot be 
said to be unconstitutiiml. This might be particularly necessary in the 
case of a temporary recruitment to meet an emergency.* 

Though there is a theoretical inequabty brought about by the State in 
such cases, such latitude must be allowed to the administialion in 
public interest. 'Tlie Government which is carrying on tlie administration 
must have a choice in the constitution of the servu'es to man the aihninis- 
tration,* provided there is no discnimnation or demai of equal opportimity 
between tiie members inter se of each group so constituted.* 

2. Again, where there is not statutoiy' rule to go\ern a matter tiie 
mere granting of certain coticcssions to some emplo>ecs cannot be challenged 
as discriminatory. 


(f) Reorgnmaatioii. 

1. \A/'hen a sen ice lias to l»c integrated, owing to a territoiial reorga- 
nisation or the like, it may sometimes be difficult to had an exactly equivalent 
post for a particuar employee or class of employees and a complaint of 
discrimirfftiun may naturally be made in such a case. 

2, It has, however, been held that '.special tieatinent of an odd case’ 
is not uecessaril} discriminatory. “J^Hscrunination can be proved only if 
equhaleiKe is not earned out although an equivalent xxist is available”.* 


(g) Reienraitioii for backward dasses. 


Where the State makes a rule providing for the reservation of appoint- 
ments and posts for such backward classes it cannot be said to have violated 
Art. 14 merely because m'mibers of tlie moie advanced .classes will not be 
considered for appointment to these posts even though th^ may be equally 
or even more meritorious than the mtmbers of the backward dosses, or 
merdy because such reservation is not made iti every kind of service under 
die State. Where the cdiject of a rule is to make reasonable allowance for 
the backwardness of members of a class by reserving certain prt^portion 
of appmtments for them in the public services of the Slate wli^ the 
State would in fact be doing would be to provide the members of backward 
daSMS an (opportunity equal to that of th^ member^ of the more 
advanced dasses in the matter of appdntments to ptffi<k amices. But 
if the tnwmtkm is $6 excessive that it particaHy denies a leaiKmabte 
cgifMsrtudty lor eiEployment to membeni of otiter eoimntiffiUes ffie 
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may wi^I be different u 'would be open for a member of a nSore 
advanced class to compldn that he has been detued equality by the State.** 

(Ii) Access to courts. 

In the absence of a rea'ondhle basts for ftpcciHl treattnent, there is a 
violation of Art 14 if an individual is depnsol of Ins light of access to 
a Court of law for the vindication of his just giievincts, a right which 
belongs to every individual ** 

A rule which prohibits Goveiniiicnt servants from having lecourse to 
a Court without previous sanction of the Court woud be unconstitutional 
and its enfoicemcnt would amount to contempt of Court 

(i) S^peranntiation. 

1 An order of Government fetoinin/j a particular Government servant 
even after he has reached "the age of superannuation cannot be challenged 
as discriminatory, because the age of superannuation emjiowcrs the Govern- 
ment to retire a Government servant after he has reached that age but 
does not debar the Government to retain anvLodv who is deemtd efficient 
or different provi«ions are made regatding peisons retiring before and 
after a specified date*® 

2. It is competent for Government to raise or reduce the age of 
sui>etannuation from time to time *® 


(j) Compulsory retirenieat 

A provision authoiising compulsory retirement of Goveinment servants 
after 2*” years of service cannot be held to conliavene Art 14 meieU because 
the normal time for retirement is aftei 30 vcais of seivice. Tf the Rule be 
applicable to all classes of Government scivints it cannot be challenged as 
discriminatory', but if it is applied male fide, the mala fde order may be struck 
flown.**’ " , 


(k) Termination and disciplinary proceedings. 

1 A Rule whuh empower^ the Executive 1< select particular 
emplovees for teimmation of their service under a special protetlure, with- 
out furnishing definite guide for such selection vvou’d offened aermst Art. 
14. but not so where a clas'-ification is made on the bisis of ?n intel'igible 
differentia which bears a ie-’«onah!e rebfion to the purposes of the Rul«, 
eg, a provision for proceeding undei the Sriequarding of National Security 
Rules against 'persons engiigcd in stib\ei..i\o tctivit'cs’ A hosti e discri- 
mination in the application of the Rules al«o constitutes vnolatinn of 
Art. 14** 


But theie is no such violation — 

If Government is emronered tfi teiniimte the services of temporarv 
(mplovees bv notice, meielv because discredon i e^tefl in the Government 
to mal^ a action^ in this beb.ilf for admmistnitive leasons*" 


Dtvodmai* V, Vumi «f Tndw A Wl ‘sC 17** 

9m P*ata4 v. Stale af Bihar tlW) ^^5 112^_ 

Pratalt Skth v Omhvt Singh 4 1362 1171 * 

8Mim Naram v. State at T P /.*i\ 

Stott frf Auam V Premadhar (iSiW It SCWR 197 
MoSit v.Vmoo A W61 13^.,, 

SfOtt of V, Ptmodhar. A. SC 13U Gy*)- 

tSlkUNAifMa V. S6f*tr of Wvsef* A IS 6 S SC" llW (2*2). 

♦. IMrtwiroiMth, K. 19$1 SC. 1718. 
mpg <GyNiI V. Stott pf M. P., 11970) 1 L.I.J. 3&r (US*) S.C 
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'2. if two <et$ of ru’es rdfttin^ to disciplinary f^Meediagi irero la 
openiition at the time when the inquiry was dirscted against a Go^wmtnent 
servant, and the inquiry was directed under tlie set of Rules which was 
more drastic and iwejudicial to the interests of such Government servant, 
the proceedings against him are liable to be struck off as infringing Art. 14.^* 

In other words, if against two public servants similarly circumstanced, 
enquiries may be directed according to procedures substantia'ly different at 
die discretion of the Executive authority, exercise whereof is not governed 
by any prindptes having any relation to the purpose to be adiieved by 
the inquiry, the order selecting a prejudicial procure, our of the two open 
for selection, is hit by Art. 14** 

3. But the mere ocistence of two sets of rules or the adoption of one 
procedure in preference to tlie other will not justify an inference of 
unlawful discrimination, un'ess it is shown that it has .operated to the 
prejudice of the public servant,** or that there is a iuhxkmfiat difference 
between the procedures prescribed bj' the two sets of rules •• 

4. Tn has been held that there is no disiTiniination in the following 
cases : — 

(i) Merely because one set of the rules is more detai'ed, where the 
procedure prescribed is not, in substance, materially different.*® 

(«) Merely because one prescribes the penaU\ to be awarded by a 
d^rtraental superior wdth a right of appeal to the Go\emor while the 
other empowers the Governor himself to award the pena'tj, with no further 
light of appeal. The reason is that in both cases the final older is passes! 
b)' the Governor,**-* 

5. As a result of the I'lpplication of the States Rcoiganisation Act, 
1956, different sets of Rules came to exist in different pans of the same 
State. Such differentiation cotild not be held to Ik* discriminatorv because 
it was due to historical reasons, which offeretl a rea'-onable basis for the 
classification.** 


IT ApPUcahthfy of Art 15 

Art, 15 (1) will be attracted if there ib iliscnmination in the matter 
of employment undei the Slate vilely on the ground of leligion, race, caste,** 
.sex or place of birth,** even though the discrimination is professed to be 
made in the interests of the backwanl class * Exc’usion on tse ground 
of language in the case of employTnent under a State is not barred • 


II ApplicaMHty of Art 16 


1. It is now settled* that the ecjitality of oj^ort unity ‘in matters 
relating to employment or a{^intment' guaianteed by Art. 16 (1) are 
wide enough to inc'ude all matters in relation to emplojTWeot, both prio* 


70. Kafmr Smgk v VtiUm of ttidw, (1960) 2 S,C R 469; A. S.C. 493. 

21. Jogmaotk v. St«te ef V. P., A. 1961 S,C 1245 (1252). 

22. State of OHsu v. WyaAkusOa, A, 1963 SG. 779. 

23. Ac* V. State of PHuftO, A. 1963 SC. 222: (1963) 2 SC.^ S53. 

24. a SMUh Mmef Atuea. v. Geaeral htmager. A. 1960 S.C. 3Ht 

State ef P»njaA v,'Jafaiiet, A* 196B SC 913. 

y. State ^Jiedm, ^ 1951 &C, 229. 

||M« Kea V. Stoty ef A.K A- 1961^ 864 tmh 
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and s^seqtunt, &uch a* the inhul appointment, the conditions of service 
peiiaintne to the <dEce to which the appointment is made, e.g., saWy, 
pcriodtcaf increments, promotion, terms of leave, gratuit>, penscm, age 
of superannuation. 

2^ The equality of opportunity guaranteed by it, however, means 
"equality as between members of the same class of employees, and not 
equality between members of separate, independent classes"* 

3. Art 16 is only an application of the general principle of eqiialitv 
guaranteed by Art 14.*,* 

(a) Ap po into noaL 

1 The eri^’ity which is guaranteed by this Article is the opportunity 
to make an application for a jHist and to be cnnstdcred^ ' for it on the merits, 
'fhe right does not extend to being actuallv appointed * * 

2 Hence, Cl ( 1 ) of Art 16 will be violated — 

(a) If, while terminating the service of a tempf>rar> employee, on a 
ground not relaterl to bis suilabi itj for appointment to an office under the 
Government, an administrative ban is iiniHjsed against his future employ- 
ment in future.* 

(b) If there is an excess reservation of posts for backward classes, 
so as to render the guarantee under cl ( 1 ) illusory “ 

tc) If candidates securing lower marks at a public service examination 
are appointed, to the exclusion of tho'-e who secureil higher marks, without 
considciing the relative merits of the candidates” 

fdt If, .after having fixed a quota for appiiintiiicnt to tertatn posts by 
direct rtcruitment and bv promotion Government makes al hoc appointments 
in viola lon of that quota, at its pleasuie’* 

3 Art 16 (2) would invalid ite a hw or a rule or an order” if it 
authorises ihscrimination in the matter of appointment under the State 
on am of the grounds spicified therein ee descent” caste,” or religion • 
ev'en though it profc' es to make a reservation in the interests of the 
backw'ard classes,” oi the «laini of a senior employee is taken into 
consideration at a'l in the matter of promotion on a sei loritv-cum-ment 
basis 


(b) Senioritjr and Promotion. 

1 Kquahty of opportunity in the matter of promotion means that all 
emplovees holding posts m the same shall be equallv' eligib'e for 

being considcrcit^' on the merits” for apjKiintment to the higher grade 
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Inei]iuility of such oppcntuoity for promotion aa twtvreen cittMns ,hot4&igr 
<{i0«rent posts in the same grade may, therefore, be an infringement ot 
Art. 

Z But Art. 16(1) does not prohibit — 

(i) The creation of different grades in Government sendee.** 

(ii) Laying conditions of efficiency or other qualifications for securii^' 
the best service, for being e'igible for promotion,’* which qualifications may 
not necessarily be tedinical.*® 

(iii) The preferential treatment of recruits drawn from different 
sources,*’ or as between different units of the same estabUshment.**a 

3. It follow.s that in the absence of statutory provisions,** mere 
seniority does not confer any lega’ right to promotion even where a list has 
been prepared of officers arranged according to seniority,** and there is no 
violation of Art. 16 (1) if the .senior officer h.as been considered along 
w’ith others but Government has considered some one below him to be fit 
for the higher post.” 

4. No question of contras ention of Art. 16 arises where the officer 
who complains of discrimination belongs to a class lUfferent from that of the 
person promoted, e g„ where the Petitioner has been recruitted by promotion 
or because of ‘war Venice’** whereas the other person has been recruited 
by competitive examination,’ or where the Petitioner has been recruited 
from a different Sendee or souice*’ while the other person has been recruited 
from the same Service.** 

On the otlier hand,— 

(i) If the source of recruitment be the same* or recruits from different 
sources are integrated into one c ass, no discrimination can thereafter be 
made in favour of recruits from one socrcc as against the other recruits in 
the matter of promotion or other conditions of service.* 

(ii) If, in the matter of fixation of the seniority of an officer, am' 
statutQfy rule has been violaletl, the order of the Government would he vdtra 
vires and the Court may direct the Government to refix the seniority, ir 
accordance with the law * 

(iii) Once the seniority lias been duly fixed and acted upon, an) 
interference with or revisum (hereof made arbitrarilj and not based on am 
rule or principle a])pHcab‘e to determination of seniority in that grade 
affecting the ri^t to future promotion of employees who are affected by such 
revision, violates Art. 16 and must be qua.shed.* - 


19. AU-’ndia Station f*aStm Assam v General Manager. A. i960 S.C. 28* 
(I960} 2 S.C.R. 311. 

20 Ceneret Manager v. Rangachan. AI.R. 1962 S.C. 36 (40-41) 

20a, State of Myifer* v. Natastngka Raa, AI.R. 1968 S.C. 349 (352). 

21. Jaisintham v. Union of India, A 1967 S.C 1427 (1431): (1967) 2 SC.R. 
703 (71S). 


22. Sham Sunder v. Union of India. (1968) S.C. |W.P. 31/67, 4 16-7-681 

23. Cf. State of Mytare v. BeOmy, A 1966 SC. 868 («7I)>J9. R. Nim v. Union 
of India, (1967) 2 S.C.R. 1371/651 325. 

24. Gkulam v. State 'of J. 41 K., (1967) S,C. (W. P, 175/66} ; Stata of Mysore 
V. Fntekit, (1987) ac, (CA 281/66]. 
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^ of Rafastim, (1967) ac. fWp. 182/66J. 
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S, Merely because Government has misconstrued a*statutory provia^on 
to the advantage of certain persons in the matter of promotion, it would 
not justify a claim by other persons that the rule should be misconstrued 
m all cases thereafter* There is no discrimination in the refusal to accede 
to that claim* 

(e) TeruuiuktioBt 

The rule that employment under the State is held at pleasure does 
iwt militate against the application of Art 16 ( 1 ) to tlie matter of termina- ’ 
tion of such onplo)mient where there has been an arliitrary distriminatipn 
in terminating the services of a particular emploice/-* sayj on the ground 
that he has a particu ar colour or height,** or that he belongs to another 
State'* or on the ground that he should make nxmi for political sufferers’*, 

\. hich is wholly irrclev'ant to the requirements of the service 

But the fact that an emplu]«ec has lieen retrenclieil on the ground that 
he has been detainee! undei the law of pi e\ entice ilclention* or is engaged 
in ‘subversive activities’*’ is not an aibitrai} or disc nmmatorj ground 
unless it is shown that those who have been retained in service or 
are similarly situated.** Such discrimination cannot be inferred from the 
mere fact that a senior employee has iK'en retrenched wlnle persons junior 
to him have been retained.** 


Ilf of Art 16 1 1 i ia;.(l> ib) 

In the Intel esis of the intcgntj of and discipline in the services, 
froceinmcnl ma) ptohibit a Gov eminent servant— 

(o) Ti' criticise in public anv policy pursued or action taken ‘by 
(iov eminent. 

(ii) To ask foi oi accept oi in anv way fiaiticipate in the raising of 
any subscription or other pecuniarv assistance m pursuance of any object 
v’halsoever, without the pievious sanction of the tlovcmmcnt ** 

But the lestriction nrq)os.,i ^ Kiie nil be void if it is not proxi 
nutelv related to anv of the groumls of icstiiction sjh-c !i“ci in cl (2) of 
Alt lV‘*-*« 


(c) To nuike a dcinonstiation oi the emp'oyces in tuniieiame of their 
cause, attendc’d with violence" but not ]>e.iieful or silent demonstrations.*’ 

(</) To ])artKip.ttc in i stnkc 

(c) To disclose anv mfoimation obtained by them ui the couise of per- 
formance of Uietr offifia duties, eg. in relation to income-tax, ecction and 
the like;’* 

(/) to hokl a meetmg at a jilace which is not open to Uie general public’* 
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But th« restriction will be void if it is not proxinutely related to aoy of 
the grounds of restriction specified in cl, (2) of Art, 19.”,** 

IV. Ap^ikoMity of Art. 19 (1) (r). 

1. While restrictions may be placed*” upon (he freedom of association 
of Government servants in the interests of discipline and the fike which come 
within the meaning of ‘public onier' or^ morality in Art. 19 (4),”a restriC' 
tkm is bad if it constitutes pre-censorshfp** or goes in excess of the r^uire* 
ment” or affords a vague criterion to the administration to select individual 
employees for punishment or discriminatory treatment.** 

2. Though an association of employees have no right to be recognised,*' 
where the matter is governed by statutory ru'es, a breach of the rules in 
the matter of withdrawal of recognition may afford a cense of action.** 

3. The freedom of association guaranteed by Art. 19 (1) (c) does Jiot 
include a right to strike.** 

V. Apphcalnlity of An 20 (2). 

Since Art, 20 (2) has been held to be applicable only to punidunent in 
judicial proceedings, there is no question of its application whcie a prosecu- 
tion or acquittal in a criminal proceeding is followed by a <lepartmcntal 
proceeding against a Government servant, an«l iwr versa ** *' 

VI. A pplicahitUy of Art 20 (3). 

Cl. (3) of Art. 20 has been held to be applicable only where a person 
is ‘accus^ of an offence'.* It follows that tins guarantee is not available 
to a Government serN^ant in a disciplinary pnxeeding against him where 
there is no ‘accusation’ of an ‘offence’,*-* so that the ordei made against him 
cannot be challenged on the ground that it is ba'^erl on self-incninmating 
e\idence.* 


VI. Applkabthty of Art 310 (Ij 

A Rule whidi seeks to fetter the power of the I’rcsnlent oi Govemoi 
to dismiss a Government servant at p ensure (subject to the qualification 
in Art. 311), shall be void.*-* 

Vir. ApplkahtlUy of Art 311 (1). 

If any Kuie seeks t make a C>ovei iinient sen ant liab'e to be dismissed ■ 
by an <^er subordinate in rank to the appointing authority, such Ruje 
.■shall be void.* 
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Vlll. ApP>:kobtiUy vf Art. il\ (2). 

Any Rule which seekb to affcrt the protection offered by Art. 31 1 ( 2 ) 
Mmll be void,* e.g., — 

(i) A Rule i^oviding tliat certain Government !>ervants who have 
been unlawfully retired should Iw deemed to have been lawful y retire^!.* 

l«) A Rule providing t.sat a iiernianent <io\crnhent servant’s, service*- 
may be terminated by serving a notice or otherwise than bv complyinjr with 
Art. 311 (2). 

(m) A Rule which einpow'ers the authoritv to order compulsory retire- 
ment of an enipoyee, without fixing a minimum i»eriod of service after 
which such retirement may be ordered or permits the autliority to order 
retirement at any time before the age of superannuation fixed by the 
rules.* 

, (it) A rule which provules that an employee may be punished on the 
basis of cumulative eviilence that he wa> subsf'fctcd of corruption in a number 
of instances, without atty proof of his guilt * 


IX. Appheahthty <»/ Art 314. 


Any Rule winch takes away the protection oficted to members of the 
I C. S., by Art. 314, is vohI." 

F tmdiunen Ud Rights of Govermnent servants. 

1. Sflbject to the iwwer of Parliament, under .\rt. 33, to modify the 
fundamental rights m their application to menibeis of the Armed Forces 
and tl»c 1 oiice Forces, the fundamental rigfits guranteed by the Constitution 
are in lavour of all 'citizens’, which obviously include Government servants.* 

2. It can hardly lie contended that GovvTnmcnt servants, while enter- 
ing into a contract of employment undei the State, have waived their funda- 
mental rights."’ I'or the .same rcasani. it cannot be contcndefl that having 
accqjted ap[)ointment subject to the Rules, a (iovernment servant would 
be estoppel! from questioning the constitutionality of -uch Rules on the 
ground that they contravene fundamental rights,"' though the nature and 
incidents of his liutics may neccs'-ardy involve restrictions of certain free- 
ilotiKs in relation to a Government servant a^ di'-titiguished from private 
citizens.* 

3. Restrictions upon the rights of tlie |mhhc serv.mis under art 19 can, 
therefore, lie impo.c«I only on the grounds .specified m c s. <2)- (6), and 
to the extait that sudi rostiiction*. are reasonable* 

But while puolic servants pos.se-.s the fundamental rights as citizens, 
the State also possesses, under the Trovi-o to Art. 309, the power to 
regulate their ‘conditions of service’ .\o\v, the interests of service umler 
the State require efficiency, hone-ty. impartiality and discipline and like 
qualities on the part of the jnihlic servant e St.ite has thus the coM- 
titutkmal power, to ensure that every public -enTint possesses these qualities 
and to prevent any jierson who lack.s these qualities from being in the 
pM^ic service. It seems, therefore, that State regulation of tlie conditiems 
of service of public servants so as to ie.strict their funiiamental rights wiR 
be valid only to the extent tliat such restriction is rea.sonahly necessary* in 


7. $t 0 ti pt iipdtm V. Snttipasmt, A. 1966 S.C. 1827. 

k AobAi. A. 1962 §.C. SOSti/ib. ^ . 
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&ui interests of dfidcacy, int^rity, oapartiaJity, disc^pltne. rcspon«Wlify 
and the whicJi have a 'direct proximate and rational relat^^ ® 
ttmditiona of public service’ as well as the general grounds public order 
under Art. J9) upon which the fumlawental rights of hU citizens may be 
restricted.* 

/A.S to Arts. 14-16, see pp. 6764i3, ante). 

'ComStioiM of sorvice*. 

1. The fol'owing matters, iHfrr aha, constitute tlie conditions of 
.service of a Government employee: 

(»)Salarj’* or wages," including .sub.sistence allowance during sus- 
p(sisiun,”a periodical increments 

(f») Lea^e,* Provident Fund.** gratuiti " 

{in) Promotion;*,'* seniority.** 

(«') Tenure or termination of senicc.''' 

It*) Superannuation,* pension.* 

2. Conditions rehting to recruitment and apiiointment cannot, how 
ever, be said to be iiicludeil within conditions of ser\'ice because lhe> operate 
prior to the commencenieni of the service itself.'* 

Tahiic cervices and posts in connection with the nffairs of the 
Union end of the States*. 


I. Besides Uie reguar .services o£ the Lnioii and the Slates, 4liere inav 
be persons holding po.sts in cuiinection witli the aifair.s of the I'liion or a 
State who do not belong to these regular services, e.g., temporal y eniplo>ees. 
The Legislature concerned shall have iwwer to regulate recruitment, etc., 
of persons appointed to these 'posts’ as well. The i>reseiit artice thus 
amplifies the legislative entries (70 of List I and 41 of List 11^ which 
refer only to the 'Services') 

II. This expression includes the uilicer.s and member, s of the sUifif 
attacherl to a Hi^i Court, evln though lire (ower to ap[x>int then belongs 
to the Chief Justice under Art. 22*^ (1)." The ijower given by Art. 2^) 
(2) to the Chief Justice. to make rules to reguLile the conditions of service 
of the High Court start is niaile expressly 'subject to ihe provisions of 
any iaw made by the Legislature of a State’. Hence, the rule-making 
power of the Chief Justice is subject to the laws made under Art. 309. 

III. The expression also includes District ^Judge.s and members of the 
subordinate Judiciary (vide Art. 235).'* 


IV. The expression 'public .services and posts in connection with the 
affairs of the Union and of the iitates’, includes holders of both civil and 
military offices and posts and is thus co-extensive with the scope of Art. 310 
though defence [lerscmne! are exluded from the protection of 
Aft. 3U. The resuH is that though members of the Armcil Forces cannut 
invoice Art 311 as againlt dismissal or reduction in rank, ^ere is nothing 


11. , TMBrA Natarajm v^Ftrmmdet, (1956) Boa>.tJR. 181; Dirisiotui Supdt. v. 

iMUmd, A mr Ptaj. m , ^ r’ ^ 

11a. Gtmfd Mamtery. Mmteekati, A. 1962 S.C, 36 (4(MD. 


K Mmrn v.Sbtta A. 1966 Mya 19 (»), 


}& P^v.suu «f A 1966 23 

- ■ - 
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ilebkr' the Ptiesident froth tneking Rules to regulate Uie coiutitions of their 
service Including safeguards against arbitrary dismissal or reduction,** such 
as the GviHans in Defence Services, Classification, Control and Appeal) 
Rules, 195Z« 

Statutory force of Rules of Service. 

1. Though the position was otherwise prior to the Constitution,** it 
is now settled** that Rules framed under Art. 309 or under the previous 
Ccmstitution Acts which are continue*! under Art 313** have a statutory 
force proyidwl, of course, they are not inconsistent with anv provision of 
the Constitution, including Art 310 itself, which enshrines the doctrine of 
pleasure; or the provisions of any statute.*®a 

2. In case of breach of am’ of these Rules, therefore, the aggrieved 
person has a reme<ly in a court of law.** 

3 TTie above, however, j)re':upiK)ses that the decieion of the Govern- 
ment has been expressd and published iti the form of Uatuhrv ru'et, 
otherwise it will have no greater value than executise instruction, on the 
basis of which no order to the prejudice of (Vovcrniiient servant can be 
made.** 'i 

4, But in view of the siwctfic provisions of rr 156-7 of the Railway 
Establishment Code. Vol T, ctrculars and letters issued by the Railway 
board, which have a general npplicaticm, h.i\e been held to have a statutory 
force as a rule** 


Euforoeatnltty of Service Rules. 

1. The enforceability of a Service Rn'e is .a question ditferenl from 
that rf its character as to whelhet it is sfiiutoiv or *)therwise. All 
statutory rules are not necessarilv enbirceable in ,i court of Uw It is only 
the breach of a mandatory statutorv Ru e which is justiciable 

A It follows (hat the following categories of Servi'e Rules are not 
legally enforceable even thcnigh thev ,ire of a statutorv origin and have the 
force of law • 


T Rulci n'hieh ate merely directory 

As Iws been held b\ the Supreme Court.** though the U P Police Regu- 
lations have been framed under the Police Act. 1861, some of its Rules 
are merelv directon’ .end .tit not, accordinglv enforc'eable bv legal pro 
ceedings. 

If. Rules ti-hich confer a di^iret'on o\ didinauLdted from a duty 

Whatever be the legal character of the Rti’es where (liscretionary 
power** is given to the adi>i'nisti,atton t<< confe- certain benefits or privileges, 
no hffof right arises in favoui of the ('loverno'ent servant Hence no legal 
action would lie to enforce his .irege.l nght eg,— 


fa) P^'arnetf allcftoance 

Ko legal relief is available to a person who has been denied dearness 
„ " » • 

W a kapom Smth v Umtm oi Mia \ im M P. lift (ISl) 
aOi VmMn v Ssev. at State A. IW PC 31 ^ ^ 

19W P.C. 27 (30) Ipresumably bccauv such Rulea would then be mra t'irr*| 

21. State af V P. v. Boislt Ram, V 1961 SC 7M (7Mt. 

22. State at Mysore v. Be^y, A. 19K SC 868, 

22a. SiuUa v. State of Codarot, (197^1 I SCC 419 i4ZS). 

n SSZa y &^W, R. A. ,0*, .a 1471. 

21 tlufflw of indk V, SaHtikttmar A 1967 Cal 126 (131) t A 1967 Assam 44 (47) i 

. A, t26S A, 

A ^ of M. P, V. Moaiasm, A. 1964 S.C. 498. 



ftHO»r$K r*wswtwoif iww in 

4 unhfis, of ctwtrw, iof/* iktiiul (Vtistiiuicif 4 vlofefitw 4 ^oiw* 

pfovisho, “Midi 4$ Art. 14,** 

(A) Sem&rity t»i*l Promotion 

I. The same conclusion holds good as reganls a claim for pron^lpo* 
or fo a particular rank in seniority,* unless if is governed by rules liavin^ 
statutory force,*-* in which ca^ it is enforceable e\'en by mandamus,* anti 
the seniority list may be cancelled aiul directed to the revised.* 

2. Where, however, a statutory role treats the service on deputa- 
tion to another department as equivalent to service in the parent d^rt- 
ment, saisfactory service renders in the new department should entitle 
him to promotions whidi are open on seniority-rum-merit basis and if the 
post he would be entitled to on that l)asis is refused to him, he has a 
cause of action and he may also clairp the difference in salary lost to him on 
account of such refusal* 

3. Service in an ex cadre post does not confer any right to .seniority 
in the d^rtpient to which the e»nployee belongs * 

4. But — 

Bv reason of Art. 14 ami 16 (I), a Government servant has a right to be 
considered for promotion to the next higher post when a vacancy arises.^ 

(f) Pension 

Pension after retirement is granted at the discretion of the Government 
and the Service Rules umuiIIv lay down that '‘fu’l pension admi.ssible under 
the Rules is not to be given as a matter i>f course” and that the sanctioning 
authority has the discretiunarv |,ow'er to reduce the pension .is it thinks 
proper where the service of the Government servant “has not been 
thoroughly sati.sfactorv.” Hence, if this discretionan’ power is exerciswl 
and the pension is reiluced, the Government servant has no legal remedv, 
even though the Rules laving <lown the mode of computation of tfie pension 
are stalutoiy* 

Where, however, {he above discrelionarj’ power to reduce the pensi(m 
is not exercised accor«Ung to the Ru’es, the pensii>n alreadv due according 
to the Rules is recoverable by .suit* 

B. But once a Rule is held to be mandatory''’ ** (and it is not incos 
sistent with the Constitution), there is no reason why it should not be 
enforceable like any other statutory rule and should W consitlered to be 
mere administrative insiriicdons, siinidv because thej' re’ate to matters 
relating to Government service. 

id) THscipVwaey pro'eedinqt 

1. Where the Rules relate to dismissal, removal or reduction in rank 
and purport to lay down the same thing as is safeguarded by Art, .311, the 


1. 

2 . 

3. 


4. 

5. 
«. 
f. 
«. 




Santa Ram v. State of Ratostkan. A 1267 S.C. 1910L 
High Court v. Att^kumar, A 1^ S.C. 1704 

D. R. tfm V. VnUm of tnttta, (IWr) S.C |<..A 371/6i:i; fmrintfumi v Viutm 
of ImSa. (mr) K.C [CA 1063/6Sh Mathotra v. UnRm of fnik, (1967) 
SjC. (C.A Waikua v. Vtdon of India A, 1264 S.C. 423 

^ate 0f Atftare v. Ckatt^asekliara, A 1965 S,C. S32 (SSfS ) ; Gaya Prasad v 
Smte of After, A. I9e» Pan. 311. 

&ate 4f Aiy*art Ballaty. A. 1965 &.C. 865 
ifoidiia Ram a 0dtaetor4lhmmt, A. lfS5 S.C 113. 

Sma Mam v. Aetf of JAMmAm, A IHIHr S£i. 1910. 

K #M OrtI Setyfaw Kmaditioitt, 

mm V. vrmethmk tm Funi t. 
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question of enforceability of the Rule<i becomes academic, because in anv 
view of the matter, the ajfgrieved employee will get relief. 

2. But supposing the Rule relates to matters other than those governed 
by Art. 311, or relates to disciplinary action but provides for some safe- 
guard in addithn to those provided by Ai-t 311, should the employee have 
relief in a Court if such Rules are violated, without rontra\ enirig Art 311’ 

ft) Of course, the Rule itse'f will be \nid if it contravenes Art. 310 
or 311 or any other provision of the Constitution. Thus, 

If the Rule provides that a Government servant wo’dd be inemovablc, 
it will operate as a fetter upon the |>le»»sure of the TVe^idenl or Governor 
under Art, 310 and will, acconlingly, be unenforceable 

Similarly, if the Rule pio^ides thdt Ih^ Government serv'ant <!hall be 
removable bv an autlioiit} stibonlinate to the appointing autlion^v or that 
the Goveminent serv'ant shall be removable vMMiout offerintr him a reaso- 
nable opportunity of shmving cau'*e®'^ or v\itho* t ‘he Rule holding ?n inqrirv 
into the charges,** it wil be void. ()n the other hand a Rule pro^iding for 
an inquiry cannot prevail igainst an order of the Presidf‘nt or G(>^ernor 
dispensing with iiujuirv made in exerci e of his constitutional er under 
Art. 311 (2), Proviso fc) ^ 

(fp But if the Rule impcj^cs -ome pn»cednre in addition to that laid 
down in Art. 311 (2), zvithc^tf felterlvcf (he plrasur* of the Government 
u.nder Art 310. there is no lea^on whv the Rule Inving *«^atutorv^ force, 
shall not be enforceable* 


For instance,- a) Where the Rule diat denar'n’'on‘a 'action in res- 
pect of charge^ rehating to certain off ernes cai> he lak(‘n i.. uns< Police ers 
only af* r a p<ilice in\< stigntion is heti] mU) sikIi chi‘r^»'**> a depar^^n'emal 
procec<hjig held without such [irior invlice »mrstigntioo s]pl be u ia‘^hed b\ 
mandamUK^ The Supreme (hjurt foun ^ diat tlie V P. Police Rf giihatlons. 
which roiitaine<l i Ruk* lo the preceding effect, maintained in U'‘rt the power of 
the Governor to dismiss Pm]i e Officers at h^ pleasure b* t pio\i<ted for 
? procedure fur exercising that pleasure "hich was cou^is^ent wtdi Art 
311 (2) Hence, the RuV w <s va’id and it'- violation rend' H die dismissal 
void.* 

(h) SimiUrlv, whete the "tatut<irv lule sns that an inquir m "St 
be held before removal oi dismissal in case dir person ci’nrnred ’•o 'Vdres. 
a dismissal or remov^al witliout ho'dmg su<h inquirv wouM he in\afi-l® 

(cl Tf the statutorv rule (eg, R 1721 wf * Riih’ a\ Establishment 
Code) provides — 

ft) That the delinqunu officer iin st be roen an i;T>T'ortuTiit\ of being 
accompanied bv' another Railwav serv'uP or i ti ule union fiffiier (who i' 
not a profession lawwerl:^ 

(ii) That die appe’ de authuM'o if lequesttsh dia ^ gwe the appellant 
an opportunity of pet*<;v>ual heaiing * 

(Hi) That the appellate autboiitv must lUo fake into consideration 
certain specified matters/ 

and it appear^ that anv of these st.uulotv reonue.ucut^ ha* not been 
complied with, the oider will be liahk- to bo qii ished * 


"23. SM^cTv P.s^^Baburnm. \ \mSC 751 ( 

24. Cf. BdUikde^ V .4^#// Stci^rttv O^cet A 1060 M P IS^ 

26. V. turnon of India, A 1%3 Rai 57 (60) IR 1709 of the Railway 

BsUbltftbment Coefe). ^ ^ 

t. Ssmtmtk V. nf Andhra, A 1*^^ A P 

2. Stnta of V P, v. Bahmm. A. 1961 o*>l 

3. 0Mv tf/ B(n^y v 

4 Gornami v, a M. S B,Ry, A. 1965 Cal 557 (Sdl) 
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{fe«») Similarly, if in a case where Art, .^11 (2) is not 
in the cn$e of civilian defence personnel, the President makes a Kuie 
under Art. S09 [e.f{,, Chilians in I'H: fence Services (Classification, Contra 
and Appeal) Kvh^, 1^S2j, extending the provisions of Art. 311 (2) or 
some procedure sirni/ar io iliat under Art. Mt (2) lo such employees, a 
di«aT)»ssal in contiawiiiioii <if sudi Rule must be set asirle. * 

tr) Again* die suhiect-niaitor of the Kiile ruav relate lo a matter other 
than termination of the ser\ue lo w fitch tJie pletiMire under An. 310 relates. 

If such a Rule, lain» mandatoiv, h enforced, it v\ould not constitute a fetter 
upon the pleasuic An our v^upreme Court has held,® there is no reason 
to hloil that becaiKse the tenme of a service is at the pleasure of the State, 
all the other condilams (^f Nt‘?\itc. m»t relating lo teiininaliim. should also 
be at the pleasure of the State. 

(Cl Transfer. 

1. W'hen a person belongs to a .serxice or cadre which is transferable, 
then, in the absence of an\ statutory restrictions, a person appointed lo the 
cadre or ser\lce is transferable from one post to another, in the interests 
of public service/ 

2. When a member ot a tran’-ferabk^ Nerxice is thus perniaucuflv 
transferred to antnher departinenl, it is not necessir) that there shou d 
be a fresh order of app<iinttnent of that per^m in the new <lepartnient.'* lb 
such transfer he comes im<leT the disciplinaix umtrol of the hea^l of tlu» 
department.^ 

3. An order <d tran^^fer cannot be challenged on tlic mere ground 
that the employee would therebv lose his c'hauve*' of promotion m the Depint 
ment from which he has lK.en tiansfetre^I ** 

4. Rut — 

(a) When a post created In statute, without making liansferabihtx 
a condition for a|>poii1tmenl to the p<»st and (he person who is api»ointed to 
the post <loes not belong lo am transferable cadre or scixice.*" such pet son 
cannot be transferred tfj mmuc other exen Ihoiigh he i». a wluietime 
public serxant.' 

fb) After *1 pers^m has acqutre<l the status of a permanent t'mvein 
inent servant, his sub'-etjuent transfet to am lemponirv post cannc>t atTeit 
his permanent status/^ 

(c^l Where the right of the tuAeinmenl to liaiister is foundtsl on i 
statutory rule, it is liabk' to be chaPenged 4»n grounds upon v hich am sttnu 
lory order may l>e chiilleot^eil, 'iirh as 

(i) Ultra TnVc.v, wlierc the ^tatutorx i<mdiiion^ have fieen violate<l: 

(ii ) Mala fide."* “a 

Rut the Court cannot (pustion th,e ptoprtii\* of an ordei i>f transfer. 


Kapoor Singh v. Umon of Indtu, A 1960 M. P. 119 <l'nie decision to the 
fontraiy in Kmldschatid v. O'. M., A. 1966 M. P i*2, which does not notice 
the earlier decision, is, it is submitted, not sound 1. 

State of Bihar v. Abdut Majid, A. 1954 SC, 245. 

State V. Hftendta^ A. 1967 Cal. 2® (2SS} DB.s Fateh Singh v. State of Panitib, 
A. 1970 P. & H, 315 (SIS). 

State of V. P. V. Ram NareeK A. 1370 S.C, 1263 (mS). 

Q. State of Mpare v, Pegokit. (1967) S.C ICA. 2261/66. d. 2H^b 
Ptem Beharm v, IHreeM. A. 19M Xn 629i. 

Raitmdra v. State af Haryam, A, 1870 P- It Jft 1321 (M/>. 


Ita, i't Laehman v. S^tie^iiierjbier. A. 1967 Ptmi, 76 



ki^ Sifc} itHOfim coKikYiTutioKr or inoia « <}9i 

WImHAmw the Rules out be changed retrospectively. 

J. 'the controversy m iJjt High Courts’^ as to wlicthei the Govern- 
could make rules under s\it 309, so as to affect llic conditions of 
service of i^tisons appointed befotc sucli rules au niadt, appccirs to have 
been settled b) (he Supreme Court, in the affirmatit c, m I adcra v Utnon of 

I liiU wliKn lilt retro'^pectivc changt iti the Kiles conlia\ene- ai> 
independent toustituiiona! piuMMon,' <mli as \t* 10 oi the like, 

the person aftcctcd niaj ha\< a i.iusc of rulion 

3 Not lan a Rulf ina<le undei \ii Mki a^^a^ a piudegt con- 
ftire^l b) a statute’® 

4 It IS to be lujjed in thi*^ luntixt, tint aIuk i Kn l o* ctinciidmcnl 
is given efletl to only lioin tin dale \ ntii ii i-> pioiaulgaitd and not from 
any earliei daU, it tr*iuiot he sn’ to be uiiospt< i e intiUv he aiisc, in its 
operation, it \\ould attcel pci ^ons uho bad uiiPietl iiuu llie sei\Kc prior 
t(^ the date of conmicm tmtnt oi the Kuli or ame^ Iment ’ 


Noii«fttatutory rules and orders not enfoixeable. 

It eleai that wbetc a me oi *ndei nieieh aOniiin-Malt\e, hieing no 
tone of law f]ut< ii no «a oi aiion lui 'null iliMeot uu such 
»a(a I Ufiislitules a \iulalion ul '^otne stipioi\ oi < oii'-^uulional proMsiOii, 
- 

VVhett i jMisiin iitnlioiutl in i list ijp f>vei oHaeis tit mi piomo 
lion is nul pnin»<»ted aieording to -tub h*> 


Art. 309 and ss« lla, 129 of the States Reorganisation Act. 

1 All giv<s subje^.t to die pioM uiis m th^ LoiisUtution, full 
power to nuke luu^ i eating tin eni]l<»\t#N ot » S* Ue to the istate 
< rcnernmi nt 

'I he Tiommi lo n lls ol me l\« O j t.aiii'vaMun \et units uiat 

}H)uer hut ihu hn il Uioii i> lent/vibU 1 a on Imsim i t n gn ng its 
piiMoUs ipi un d to the nuking ot nile> b\ * ‘si C»o\t^riRii 

J I he 'stale t/o\eMiinKiU s pu\ ei lu uk^ i lies luis been pktn 
ii\\A\ \>\ ss 11s and \2^i o Ok Males Ki oi g inu nu ii * I nl n a\ oe 
exeieis(d m sn tai as it ?s not 4.anMscTibel I > oii C enn ' (loseinnient 

(lluoMllg o tMieist Its jK;'ei 

^ I Ik jowei to pujau n nil* i Mdie uimitx lisi tiu» the rcur 
ganisatioii, belongs to ilu Cuitii (fovunnuni ani'u ils ot (lie \et 
Hut until stub list Is nia<h Iv thi ( inli il in) emoKni i ‘^l.i i i .(iveininent 
is nol (Kiwerle s to nukt \ pM>\tsion.il hst ind lo let on the Ixims tiieuuf 
subjtit to th)> that as so< n «s rlu luti tl h i u null, ihc Sate (jo\ein- 
uieiit rniisl give efftet to lb»t h t ii it nukis in\ tcialion m t)ie miitlei 
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16 

17 
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Vaderc v Umof* Ir dui V 's e ll/s < /''•» OverruJing tlu \l>sore decision 
in OotifuiapM \ / (/ H A 1 6' M^s and explaiivT.g U.e ob^eisalions 
in Sla/f of aIvws \ Padotftnahhm horya A 19vjb 'sC 602 
PadfHmiahn^hittya \ Stat^ #ij t/>wN \ l%2 Mys 2b0 

Moskun Lo/ \ Umm oi indw \ 1%7 i-v, {lh94) 
tymgwr of ^ 19(d Mvs 37 (1?) 

Btskm Sarotn v Siatf of V P \ 1^)5 
Afiamd V, S/afe of Mvson V 

JtffSfciiYwdffl V Dy Cofffotf A 1965 SC 136 »», r 

PoM V S/of* oi Gujofal. \ 1965 Uij 23 (FB), Ivnde tortra Bhaguantka 

V* Stide of My$ot4, A My^ 3061, 
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4. The dtrti of the mw State », f/ *** *«9««va|em' 

006 ^ to 6c ajQ al ocjutcd &Ttploy^f But nhew jpoft wl4 Oy 
m the oJ St$t€ was ac 'odd' O0c> wliicli laiwol be pc^my egustted to a 
comsspondiiig one wi tiie new State, a speepi treatiwcirt of Much empioyec 
is not necessarily discrwainatory.^^ The ^equivalence' wust be m accordance 
njiJj tJje criteria laid down by the Central Oovewnient, under 5. 11/ 


S. 'The IimUaiwn in the Proviso to s. 115 {7) of the Act s^bIch says 
that in deLcnwiung the conditions of senicc in the case of aiy peri!>on his 
existing ionditoriii at seivicc shou d not be vaiicd to his disadvantage except 
with the previous approx td of the Central Guveniment does not prevent 
the State (Jo\ ernwenlt Iiom changing the cadie ol aiy service, from a 
disiriLt wjse to a Male \usc even though the chances of pioinotiofl 

of Lertain peisons wwv be aliccted b\ such ciunge 


Arts. 309 and 233-4. 

1 So far as judicial oihctrs are concerned, the piovisions of Art. 
,i09 arc to be raid subject to Aits 2d3 4 'I'he resiut is, diat though the 
bovcinor IS eiuitied lo nuke rules under Ait 309, prescribing the con- 
ditions ol •'CrMce ol suh otiiceis, — (o) the leciuiUueul ot judicial officers 
tolliei diaii district judges) must be made in accoi dance with the Rules 
Iranied under Art 2o4, and (b) the appointment ol district judges can be 
nude onl} in accordance with the provisions of Art 233-^"* 

2 On the uthci hand, it is competent loi die Government to [uovule in 
the lules nude undei Art 309 (read with Art 2.\S) that Uic incjuirj into 
i.hargc'* nude against judicu olliceis under \rl 311 (2) should be made 
h\ luc High toint, the hnal power of awaxd in the punishment being 
relamed b> Uie Government ** 

3 All 233 piovidcs that the at poiiitineni, po'>ting and i>rurnolion of a 
Gislnct Ji<lge c*iii be ni*uL bv the iiovcnior oin} in consutalmn with the 
High Lourt, bich consuhaliun is niandaiorv ami must lake place on each 
such occasion^ A Rihc whicn violates Ait 2^3 cvui mJni\tly would be 
iinconstitutionaL* 

4 The power of the Governor to make lu e*- un<lcr the Piovi'^o to Art 
309 as regards the appointment of ‘pcisms tithcr tlian district judges to 
the judicial service oi a Mate' is subject lo the provisions of Art. 234. 
Hence, such lucs cannot be valid unless nude in coii'^ullalion with the 
State J^ubhe Service Comnus'^ion and tlic High Court * 

5 The lulcs under Art 234, it is to l>c noted, c.m be made oi amended’ 
bv tlie (lovernoi onlv after consultation with tlie State Public Set vice Com- 
mission and the High Coiiit, which consu tation is tmpcralive 


Amendment of Rules made under Art. 309. 

A rule made umler Art 3(l9 iiiaj be amended bj anothet Rule made 
under Art ^09 or b> an Act of the appropiute IxJgislaturc but not b) an 


2L Stuie o] Maharashtra v MtfnsUnal Servuex Assam* (1966) 11 L.LJ. 132 
U3S) SC. A. 1966 SC 625. 

22 Vman of Indus v.P K Hoy. A* 1968 &C. 850 (852) 

23 Stau of Mysore v. Puraktt, (1%7) SC. (19l^) Service Law Reporti^r 753. 

24 Anwr Smgh v State ofRaHtsthm. A 1956 104 (205) 

25 Chouse v. State of A* P, A. 1959 A^E 497 (aOS) 

1. Chandra Mohan \ State of V.P, A* VM hJC, 1997 (1990) 

X Deva^hyam v. State oj Madras. A Mad. S3 (52) ; Aetar Sntgh v* State of 
Rajartmn. A. 19% Ha}. 104. 

8w Stede of Mpme v. Kehhnaeharya, A 1967 Mya, 77 (79)4 
4v ChaiadrasMm v. State of Mysore, A 1^ Mya 



4ki!t 4iACIi]K| uiaswttat tHtHA #1 , 

id Aoe order, evM liiough issued m the tume oi the Coventor under Art. 
166,* not purporting to act under Art. 309> 

Some Service Rutea made tmder the Provieo to Art 3 O 0 t 

(i) The CiviBana m Defence Services (Clasnfication, Control & ^jpeal) Rules, 
1962* 

(ii) The Central Civil Services (Conduct) Rules 1955 and 1964.< 

(ni) The Central Civil Servues (Classitication, Cuiitiol & Appeal) Rules, 1957* 
and 19(%. . 

(jv) Railisay tstablishmenl Code, 195*1 vith iis ^ppendite-,"-' the Indian Railway 
Estabbshment Manual.* 

(v) The Union Tcmtoriis binplo}r<» Ku1l>‘, 1969” 


310. (1) Exciq;>t as etqpressiy provided by this Constitution, every 
_ . a- < person who is a member of a defence sendee or 

sorvice of the Union or an all-lndin 
or a State ^ service or bolds any post connected with defence 

of any dvtl post under the Union, bidds office 
daring the pleasure of the President, wd every person who is a menaber 
of a civil service of a State or hedds any civil post under a Stsde holdt 


office daring the pleasure of the Governor 




of the State. 


(2) Notwithstanding that a person holding a civil post under the 
Unkm or a State holds office during the pleasure of the President mr, 
as the case may be^ of the Governor.......'*-*'* of the State, any contract 

under which a person, not being a monber of a defence service or of an 
all-India or of a civil service of the Union or a State, is appointed undbr 
this Constitution to hold such a post may, if the President or the 
as the case may be, deems it necessary in order to 
secure the services of a person having special qualifications, provide 
for the payment to him of compensation, if before the expiration of 
an agre^ period that post is abolished or he is, for reasons not con- 
nect^ with any misconduct on his part, required to vacate the post* 


Art* 310: Olhee during pleasure of Government. 

1 C’ 0 ) ul thii> ArlK t* jiroNidcs that sabji^i to the utiiei pruvibion:> 
oi tile Con^Ut^nuIl in his hcliali, all ci\i] unikr the Gm eminent are 

held tit peasure of the eminent under Nshuh the\ ,irc held and arc 
UrniiiKible at its \mII ii^^ht ot the Govemincnl is ho\\e\ei, *^ubjei.t 

lo the jcstnclions imposed bv \il 310 1 2) nid Ait 311 il} (2) Hence, 
the dismissal of seisant*- niii’^t conipl) wnh the f^oicdior laid down m 
Art 311, and Ait 310 (1 ) Ctinnol be iii\okul in.kpciHknth \Mth the object 
ot justifjing a coniiavcniion of Art Ml (2t ’ 


5. 
5a 

6. 

7 

a 

10 . 

Ih 

12-24. 

25 

t 

2* 


Staff of \ Fadmovabitachaiya, \ 1%6 t302 

Stati of I* r. V Babur am, A 1%1 TSl / ira 22) 

Ct Subodh iaUagkan bO C W.N ^17 {92J) [Oas of India, 

dated2>2-j2l; <; Ai A 1960 M P (84) 

S. R O. 551 <lt. 7-3-55 

S R. O. 607, dt 28r2 57. 

rnuia of India v, Sbofiti Kumai A l%7 Cal 129 

Lachmandas Suew^tkar A 1%7 lAini 76 

Harrttsk v, Umon of India A W() Delhi 129 {13i>) 

Amendment) Act, 1956. *u 

References to ‘Pramukh* ha\c been oimtied b> the Constitution ibcvcnth 
Fatyki^<am s. Ihthn of India, A. 1^7 S.C, 36 (41) 

Khom i hand \\ Umon of India. A. 1958 SC 300 (3(4> 
idoiham V. of India, A. 196S S.C 600 (Wi.#) 



^SMORYSK CON&'ritUYlON <«•* iJsUIA liiM. lM(t). 

2. The office being tcrmiitHble at the p'easure of the State, there is no 
liniilatioti as to the grounds^ upon which the services of a Government servant 
may be terminated. Once the procedure under Art. 311 (2) has been com- 
plied with, the Courts are not aititlctl to determine w'hether the grotnwl or 
the chaijge upon which Government has pn)cee<led against a Government 
ser\ant is sufficient to warrant a dtsinussal.^ 

But a rule, which provides for di.suus.sal on a ground wliich unreasonably 
restricts the fundamental right.s of a (iovernment servant, may be chal enged 
a.s unconstitutional (see pp. 676-84, ante). 

3. The words “plcasuic of the 'IVcddcnl' oi Governor’” do not mean 
that Uie article is applicable onlj when a Goveinmeni servant is dismissed by 
the President or Governor personally I'luler Arts, .“ii (1) and l.‘>4 ( 1), the 
executive power of the Union oi a Slate maj be exerci.sed by the President 
or Governor either direct j oi thiough officeis sutiordinale to him. Hence, 
Art. 310 is attracteil whenever a person is di.snnsseil by an officer competent 
lo dismiss such person sciving under the Union or a Stale, as the case 
may be.' But vvheie the power is vc^teil in the President, it cannot be 
del^^ated by him.-’a 

Whetlicr the pleasure can be fettered by legislation. 

Art. 310 (1) provides that all service is held at the pleasure of the 
President or C.overnor ‘except as providcil bj this Constitution.' 

I'roni thi«, the Bombay High CoitP lia.c held that this pleasure cannot 
be fetteretl except hj the provisions of .\rt. 311 , in the result, the pleasure 
cannot be fettered bv ordinary legislaion 'i'he Court, according > , refused 
relief to an indu.sirial emplovcc of the Government whose .services had been 
terminated in contravention of the piovisions of the liuliistrial Disputes Act, 
1947. 

Q, (1): *Excq>t as otherwise provided by this Constitution’. 

1. These w orris refer, inter aha, to Aiis. 124. 148, 217, 218 aiirl 324 
which, respectivdj, provitle that the Supreme Court Judges, the Auditor- 
Deneral, the High Court- Judges and the Chief E'evtion Comims.sioner .shad 
not be removed from his office except m the mannci laid down in Ihose 
.\rticJes.' The holders of these offices, ihcreforc, hold their posts not at 
the pleasure of the ‘President' hut ‘during goorl beliavioui’. 

2. As alreadv stated, cl. < 1 » of the prc.senl .\rlicle is to he lead subject 
to the conditions imjKised by i s ( 1 > (2) of Ait. 311 ," 31.C 

Whether Art. 310 (1) is controlled by fundamental rights. 

There w'as a ihtference of rrpiuioii as Uj whclhci the pleasure of the 
Government to terinmafe the services «jf a (iovernment servant is to be 
exercised subject to the fuiidaniental rights contained in Part III which are 
aj^Ikable to all citizens. 

The question has now liceii setllwl in the affirmative, hj several .Supieme 
Court decisions.*-’" (Sec pp. i>79, 683, ante]. 

3. Cf. MaihestHgh v. State of Bombay. A. 19f>0 Bran. 285. 

4 State of Orissa v. VHayaiAiaan, A. 1963 S.C. 779 (7ft6) 

5. CL /agaanatk v. Aastt. Excise Commr.. A. 19S9 All. 771 MoH Ram v. 

M E. F. Rty., A 1961 S.C. 75 (para 57). 

6, Rcotndraa v. PaleL (1966) S.A. 1061/56, referred to in Skanketlmgm v. 
l/afeM of India, (1^) 62 Bom.L.R. 1 (5-tf). 

7, Pradyat v. Chief Justice. (1955) 2 S,CH. 1331. 

8. Parham v. Unwn of India. A 1957 6.C. 36 (4J) ; (1958) S..CR. 828. 

a Union of India v. More. A. 1962 S.C. 630 1633). 

W. State of Ofbtsa v. Dhirendranath, A. 1961 S.C. 1715; Rapm Singh v. Union of 
India. (1960) 2 SC.R. 569; Jagomiath v. State of U. K A 1961 S.C. mS 
U2S3)i Kainet/nim v. Slate of hthar, A. 1962 S.C. 1166* (1172): Cbink V. 
/oteFh, A 193 $.C. 012 (S24). 
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Whether pleature at the Government can be fettered by contrect. 

Jn Jndia^ Art. 310 (1) is not subject to the provisions of any contract. 

Consequently, nolwithstandintf the exisu-ncc of ?i contract, Government 
free to terminate the scrsice'' of the ein]»lo>ee l)efore the expiry of the 
contractua* period and without f)aMmni of tomjHMisation 

This general jiriiKijile howevti. ‘^ubie<t io ]>a\inenl of compensation 
in the limited class of la-es ulncli loine VMthm cl f2) of x\rl 310. It is 
to be note<I tliat even in such (.«ises, t^«o\cnin*ent is noi dcbarre<l from dis- 
missing the contracU'a! emplovee, subiec! to pa\in(ijt uf sudi compensation, 
in the contingencies spc\ihed ni <.1 »2^ 

Where, howevei, the pleasure of the lioveninicnt itself i-^ ^ubjtci an 
express provision of the ('on-*tilution, the i<#nstiliitJona pn>Msi(*n cannot be 
overridden bv the Government t»v tiitenng into a coiiiiatl Tlius. while 
the provision in a contr4icl for tempiiraiv cmi/ovrncui that the enu'loynient 
would be leiminate<I aflei one month**- notice without assigning .in^ reason^ 
is quite valid,'® *** a piovuKjii to the eliect that no notice would Ik requireil 
for terminating such enq lovoienl rm the gromul f)f ‘-omc misconduct ot 
inefficienev would he void fm tonltivenMon of Nit .^11 

^All* India Service*. 

1. A member of the Indian ("ivil Service member of an al -India 
^Ci vice as define<l in \rt 312, post Hence ''Ubieit to the special privilege's 
safeguanled !)V' Ait M4, po.\t, he hohls hi- ■-crvice at the pleasure of the 
President undei Art 310 ( 1 ) and is hali'e It) l>e disniiv-stnl In him whether 
emploved under the rtnon oi a State for the time being 

2. Hut though remn\abU on v bv the I'xesident when* .i member of 

an all-India Service is foi the time being emplovetl m \ State, there is 
nothing to debar the Slate fawernment tiom exercising Us statulorv power 
under the Puldic Set^anl" < ln(|uine‘-t Act u> make anv mqrin against 

such officer 

3 Such civil servants .nc entitVd to the pioiection of \rt 311 

^Member of a civil service of a State or holds any civil posts’. 

The expression include- nieinbe'i-> <>1 the sn<Y nf a High Onnt 

^vil post’. - ^ee post 


O. (2): Compensation payable for premature termination of con- 
tractual service. 

1 7'hough all -civiiC imdt i the (io\tini»cir is temunah e at anv 

time, the jirescni daiis^ provides tor pVi <d’ compensrition 'vliere the 
service held un<ler a spes lal vonUa«.t whuh |n»\idi- foi conqx'nsa 

tion and the service is leimiiuded before ilu expnv of llu v.omiactu.d period 

2 The present cl,iu-t i- not q; KabU m the fo^ owing i.tscs 
t/A In the eass members ut ilu 1 cf‘*i Semces 

fdl In llu; CM sc o1 member- of the all Tu<lia Service.s 
(Hi) In the case of menilrT- nf a civil seivice of the I nion oi of 
a State. 


11 

12 ; 

13. 

14 . 

15 . 

16. 


Mohan v PepMi, A 1954 IVi>sii 1‘1H (J4J^ 

Satis Anand v. Onion of India \ SC 250 

Patskottam v. Vnian ot India, \ SC 26 d 

Fakh V. Chakrairntf, (1954) 58 C WN 336 {339) ICf. Moti Ram v N E 
F. Ry., A, 1964 SC. 600 <6J0)\. 

Kkimr Sisiih v. Union of India, {I960) 2 S.C.R 569 iS7?^S) 

PfodjMU V Chief Justice, nS65) 2 S,CR. 1331. 
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The sccqie of this clause is, therefore, very narrow, and is limiteil 
to those cases where the post does not belong to any of the regu ar services 
and Government is obliged to enter into a special contract for securing the 
services of a person having special qualifications. But even in these cases, 
no compen.sation would be patable tinder the clause if the service is ter- 
minated within the contractual period, on the ground of his tutscouduct. Tt 
will be payable only — 

(o) if the post is aliolished before the expiration of the contractual 
period; or 

(fr) if the person is re<juire<l to vacate his post before the erpiry of 
die contractual period, for rea.son unconnected i>.nth misconduct 

3. The provision in cl. ( 2) is only an enabling provision and empowers 
the Government to enter into a contract with a specially qualified person, pro- 
viding for pajment of compensation where no compensation is paj'ab’e under 
the doctrine of 'service at the pleasure of the State'. It does not, however, 
mean that if there is a contact with a specially qualified person, the contract 
must necessarily contain such a term as to compensation or that in the 
absence of such a term the contract would be invalid for contravention of 
Art. 310 f2).» 

311. (1) No person wdio is a member of a 

IXamssal, removal or civil service of tke Union or an alKIndia service 
*’ f*^ *” j" 2'*. or a dvil service of a State or holds a dvil post 

capadte’^'^rter” the Umon or a State s^lHie dlsmis^ 

Union or a State. nr removed by an aothonty simordinate to that 

by whidi he was appointed. 

(2) No such person as aforesaid shall he dismissed or removed or 
redni^ in rank except after an inquiry in which he has been informed of 
the charges OQainst him and qk’cn a reasonable opportunity of being heard 
in respect of these charges and tohere if is proposed, after ^ueh inquiry, to 
impose an him any such penalty, until he has been qh>en a reawnnlde oppor 
imity of making representation on the penalty proposed, but only on the 
basis of the evidence adduced during such inquiry '• 

Provided that this clause shall not i^iply — 

(a) where a person is dismissed or removed or reduced in rank 
on the ground of conduct wdiich has led Co his conviction 
on a criminal charge; 

fb) where an authority empowered to dismiss or remove a per- 

son or to reduce him in rank is satisfied that for some 
reason, to be record^ by that authority in writing, it is 
not reasonably practicdble to hold such inquiry;** or 

fc) where the PresidMt or Governor, as the ease may he, is 

satisfied that in the interest of the security of die State 
it is not expedient to hold stteh inquiry ** 

(3) If, >n respect of such person as aforesaid,** a question arises 

sriietiMr it is reasonably practicable to hold tuch inauiry ar is referred 
to in** danse (2), the dedsion thereon of the authority empowered to 
dbm i s s or remove sodi person or to reduce Um in rank sluilt ha final 

The chaiq^ indicated by italka were introduced by the Constitution 
(Fitiiiteentli Amendment) Act, 1963J which came into force <mi October 6 , 
ifwa, ' ■ 'i 

W. Mahmv.Mm, A. 1864 ,Peps>i 196 (M#) . 

M SohstltMted Vf the CpnstitutioA (Fiftee^ AfnendmeAtt Art, IMS: 



AM. stl(l)4 


SHORTEN OONSTITrTIOK Ot INDIA 


697 


Effects of Amendmoiit 

See post. 

Scope of Arts. 310 and 311. 

1. Art. 311 does not in any way alter or affect the principle that a 

Government servant holds office at the pleasure of the President or the 
Governor, as the case ma> be. Art. 31 1 only subjects the exercise of that 
pleasure to the two conditions laid dovMi in this Article In other words, 
the provisions of Art, 311 operate as a proviso to Art 310 in rela- 

tion to persons holding civil posts. 

2. These two conditions are — 

(i) that stich an eniplo\ee shall not be dis'mis^cd or remo\ed bv any 
authority subordinate to that by which he was appointed ; 

(«) that such an employee shall not he di\mis^cd, remr>7ed or reduced 
in rank until he has been gisen a rea''onab'e opportunity of showing cause 
against the action proposed to !>e taken in regard to him 

The object is to afford protection to a c^ass of persons who othenvise 
hold their office during pleasure** 

3. The Article makes no distinction l)Ctween permanent and temper- 
ar>' members of the <‘ervices or between persons holding permanent or 
temporary posts.**-^* 

If a I person's services are terminated or he is red’^ced in rank in 
contravention of the conditions anrl f<^nnalitiec pre'^enbed b\ Art 311 
he has a cause of actitm to complain to the Court 

4. 311 is not subiect to ^rt 30Q, 310 or an\ other precision of 
the Constitution 

5. Art 311 has no application- 

to persoTP in the militarv '-er\lce *** 

(fr) to persons who ^lo not serve iinrler the l*n*on or a Slate, but 
under a statutory cotpciration, such as the life Insurance Corporation* 

Uncofistitutionaiity of Rales inconsistent with Art. 311. 

It has been already stated (fi 675. ante) thpt neitlv r the Legislature 
nor the Executive can make a l\u> under Ar^ 3(y> to override the provi- 
sions of eithex cl t1) oi cl t2> of of Art 311* 

TnstanCi*N of Rules wbidi have been declared void hv the Courts on the 
ground of continvent’on of Art 311 aie - 

(#) R 10 of the P Discijilinarv Prorredm^^ ( \dminisfrative Tnbunal) Rules. 
1947, which require^ the (tovemor to accept the recommendation of the Tribunal and 
to pas,s an order of pun»s*'ment in terms rcromnended bv the Tribunal is void becau'ic 
every pc^ice officer holds his office at the pkasure of Governor (Art 310) and is 
entitled, under Art 311 (2^ to a reasonable npportunitv to show cause to the ^ethf action 
of the Governor aeainst the ac^um proposed to be take a^tainst him.* 


19. Pradvat v Justice 2 SG R 1331 

?0. ^foti Rrnn V. Cenfial Afanaerr A Wi* SC WO 

21, Parshotom v Vmon of Mia A 

22. Peniantin v Union of o e/-*o toe fiiA\ 

to, Dwisiona! Per^onnet Omcer v Kackovcndiarhar a966) 2 SCR 106 (JiPl 

24, State of Bihar v. Ahdu! MaM f ,15® 

25. Vrdon of India v. Prmthand. A 1953 Ptini 167 

1. Afanvei v. PMmthan Sfeel A SC 1150; Maf^tial v Divisional 

ContfoBer 11966) 3 SCR 40 (4?) 

2* N W. F. P V Surat Narain. A 1149 PC 112; Mottram v. Genera! Marnier, 

ji mt sjc eoo. 



CSB SHORirtR rovWT'rrrmtf op i>mi\ CAirt> II1(I>* 

f 

iU) If a junior I\>Iioe oflBoer has a statutcay ngttt to ba pnmotid to the Senior 
aeate by seniority in service, any Rule ^rikkh provides that he would be liable to be 
dem^ed if an oflfcer junica to him is considered more suitable, would be unconstitutional, 
because a person who has a right to a rank or post cannot be depris’ed thereof without 
complyinc' with Art 311 (2)< 

Scope of cL (1): — No diansUeel by authority aubordinate to appoint- 
ing antbority. 

1. This clau-e applie>. only if the following coiulitions are satisfieii-- 

(a) That the peison whose services are terminaled is a inemher of a 
civil serv'ice or ho ils a civil post • 

{b) That such teiniination ainounUi to MiMnissal’ or ‘removal’* as 
explained below. Thus, cl (1) neeii not be contplied with where a person 
is discharged in terms of the conditions of his contract <jf seivnce.* Similar 
ly, where tire penaltv awarded i.s other than dismi.seal or removal, e/j, 
reduction in rank, or suspension, it may be awardeil by an authority who 
is empowered in that behalf bv the Rules even thougli he is not the ‘apioint 
ing authoritv'^ 

2. Cl. (1) make.s it imperative that the onler of dismi.ssal of a civil 
servant shotdd be made bv an authoritv who is not suboidinate to tlic 
authority who appointeil that civil servant A dismisNal l\v an officer nth 
ordinate to the appointing authoritv i'* nu‘l and void* 

3. On the other hand,— 

(a) This clause does not reqrtire that the dismissal or removal 
must be ordere<l by the very s,une authoritv who matlc the appointment or 
by his direct superior There i** a compliarue with the clartse if the dr** 
missing authoritv is not lower in rank or giaiK* than the appointing autlio 
ritv.* It follows that dismissal bv an .urlhorilv sujx'riur to the ap|V)inltng 
authority is nrrt bad • 

ib) The dismissal is not inva rd where the onlcr of dismissal is {vtssed 
bv the appointing authoritv hut the onler is merelv rnmtmtii'cateJ hv some 
subordinate officer.** 

(c) Where a minor punishment has hceir awarded In a sirlHiulm.'ite 
ailffiority, there is nothing to firevent the superior appointing authoritv from 
reopening the case and imposing the higher punishment referred to in Art 
311 (1),** subject, of course to the pnKedur.t requireintnls of \rt 311 (2) 

(d) It is for the riovemi.'enl servant to .oid prove vvho was his 

'af^inting authoritv’ and aNo tint the dispiis-ing au'horitv is )ov ei m laul 
than the appointing authorin ** 

f e) 'Reduction in rank’, if is to be noted, is (ov'ted lu Cl i2i. but not 
by a fl). 


3. Jtttttmotk V. Slate af f’. P \ 10^1 SC 12*5 fJ2f2i 
4 Wadhtva v Utium nj India A. SC 423 

5, Jagdvh V Vnum of Indta, A Iftfil S.C. 449 

& Itwar Naimn v. Union of hdio, A 1967 All. 439. Shardo Prasad v A. 0, 
V. P„ A. 19SS All 496. 

7. J/i. Gkmue v. State of Andhra. A. 1967 S.C. 246 (249). 

8. N. W. FratOm Pratt, v. Smai Natain. A 1949 p.C, 112; State of Bihar v 
AbM btojbf. (19641 SC.R. 785. 

9. MrOieik Praaqd v State ei V. P.. A. 1956 S.C. 70 (73) j Sttrta of U F. v. Bam 
NaraK A. 1970 S.C. 1263 (1269). 

10. Shehaf T. Seteraektra Cevettment, A. 1952 SSau. 40 (42 ) ; BeMtoMi v, Vtden 
of Mk. uses) S.CR. 1952 (1066). 

11. V SMe. A. 1969 Ra}, 284. « 

12. sSfcV »■ Om prakaek. (1970) I S.C W,» 139 (ml 
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SiadboflUmim. 

'Subordinate* referi* to &ubor<hiiation in lank and nut in ic&pect uf 
function.** 

(A) 1. Wliere the onler of di^nihsal is made b) an auilic»rit> subordi- 
iwle to the appointing autlaonty, tlie unconstiluiioiulil} is not cured by the 
fact that the order of dismissal is confirmed, on appeal, by the proper autho- 
rity.**-'^ On the .same principle, the appointing autlionU cannot delegate 
his powei of dismissal or removal to a subordinate authority, so as to 
destroy the piotection atr aided b> the Constitution,"** unless the Conslitit- 
lion itself authorises such delegation bj other pro\isions 

It is not pussibc for llie piopcr authont) lu validate an ordei made 
without jurisdiction, with retrospective effect.^ 

2. Any rule whidi seeks to vest the powei ot dismissal in an autho- 
ritj suboidmate to iii lank to the apjiointing authority shall be void-“ 

3. The constitutional piutertiun oheicil b\ this clause cannot be lakai 
away b) rules framed under Art 3{>9 veiling the power of dismissal in an 
anlhority .siibordmate to the appointing authont}. “*-**' U follows that 
clianges m these Rues icgaids the appointing authont} wil not affect 
the rights of a ^'ivii servant undei Art M\ (1), so as to render him liable 
to l>e dismissed by an aiithoniv lowet m fank than the aiithontv by whom 
»' waj> appointed.*'’ 

Cm lilt* other liaiul, 

(i) clai.^^e doe'' not uqjiic ti. »t inc dnmissal oi rcnioial 

must be oribitd ilic \erji s. iiit .ml! onij» \ lio made the appouitnient oi 
In his d^cci '•uperioi liiert a lonipiliaN'e e idi die Uau^e if the dismis- 
sing authont} n noi 'ouei in foiti m Ih.in the appointing authont).*'* 

It to lows that fliMmss.il In an ardioiU} -uptnor to tne appointing autho 
Illy is not bad.'*'' 

(11) (hi the oilici lumO, riuu .■ umrir p«>iiisnnicnt has l>et"ii awanleil 
In a subordinate aiithontv, (hue is nrnlinig to prevent the supinor appoint- 
ing authonU iioni leopiomng ii c tasi and imposing the Im hi p iiushnient 
M leiTcs! to 111 Alt 311 ( 1 } '* 

4. ^riieie is MJUiC ciiuiuvus^ a*' lu whtlnei iIk expie''''U)n 'authi»rit} 
sulionhnalc’ lefeis to c.uW m/ >nlK*i»lmalion 

A On the one band I's me view ‘ Uui the expucs-ion itfers to a 
' uhonlitiiitioii existing i* tiK nnu ot ii*i muj iigncd oidei •»! lummalion of 
of scrvi<X‘. 

Hence, if at the time *>l the <jLitiauit\ w,k> apinanted the 

flelnKjUCnt was no longu iv tdable hi\aast n,irl since been abo- 

lished*** or the Slate in 'ihuh the IVtitioiHr lui 1 bien ajiwanted v*as rlefunct 
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owing to integration,' the dismissal wouid be valid if it is ordered by as 
autliority who has now the power to appoint in respect to the post held 
by the de inquent. 

Similar situation arises where an appointing authority is subsiiti*ted 
by another by law’,'‘ but not so where only tlie designation of the oSicers is 
changed.*" 

B. On the other hand is the view that where no olheer equal in rank 
to the appointing authority is available, tlie order of dismissal should be 
passed by an ohicer of superior rank.*-" 

Thus, , 

(i) The post of Deputy Inspector-General, the appointing authority of the Petitioner, 
having ceased to exist, the order of dismissal was passed by the Senior Superintendent 
of Police who liad been vested with the powers of the Deputy Inspector-GeneraL 
Nevertheless, the dismissal — was held to be in contravention of Art. 311 (1) inasmuch 
as the TO»k of the Senioi Supcrmlendcnt had always been subordinate to that of 
Deputy Inspector-GeneraL* On the same principle, an dSicer authorised to perform the 
current duties' of the appointing authority, without being clothed with his rank, would 
not be competent to dismiss.^ 

(n) Alter having been an>ouited by the Head of a Dcpaitment, the Petitioner 
was transtened to another Department. HM, he could not be removed by any person 
other dun the Head ot the new Department.* 

Appe^ting authority. 

1. ‘Appointing aullioru}’ means the authority which actu.i ly appointeil 
the orticer to the service which has been teniunatcd. Thus, 

(tf) Where on a cliange in the adiuini.siration, llie pi eviouo set vice is 
terminated and a fresh appoiutinent is made, the 'appointing authority' 
ihcreatter is tlie otritcr wiiu makes the fresh appointment.' 

(6) If, however, .Uie iirevious service is continued by an ortier of the 
new atkiiinisl ration, the appointing authority is llic authority who corres- 
ponds to the authority who made the initial appointment.' 

Thus,— 

(i) In the absence oi statutory rules to the contrary, when an officer is 
deputed from one v'tate to another he is deemed to remain on the establish- 
ment of the parent Slate as regards discipdnary matters.* 

But when a Government servant, transfcrrwl or ileputed from one 
Department to another, elects not to go back to hi.s parent Depurlinent and 
is permanently appointed in the transtcree Department, he may be dismissed 
by the appointing authority in the new Department.® 

(h) 'the same principle lias been applied in the rase of employees of 
the lUiiways vvliidi were taken over by the Government of India in l!iM4.® 

2. In order to wcertain w'ho was the ‘appointing authority’ fur the 
purposes of appicalkm of Art. 311 (1), the formal document on the basis 
of which the civil sentant holds his appointment must b« looked into.'® 

1. Rt^kmathv state of M. /».. A. 1»9 MP. 43. 

2. Fmtdu V. Govt, ff Andhra, A. ISSS A.R 240 fl49). 

3. Anuknl v. Comntr. of /. T., A. 1962 CaL 3. 

4. V. G. G, in CenafU, A. 1^ AIL 17. 

o. Ourmukk 5(»gA v. VtUon of India, A, 1963 Ponl. 370. 

di MyioTo S. R. T. 'Gotpn. v. MohkiddiH, A. 1960 Mya. 41. 

7. Iftr V. Uman ei India, A. 1957 Ker. 1 (2). 

& Jntftim V. State of U. R, A. 1063 Nag. 160 \m). 

0. Nona Shankar v. Stau of Xajaoikm, A. 19S7 Raj. lli 
1^ Kamtaeharan v. Pott Matter-Cenetd, A. t9S3 red. 391 (JS#). 
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3» Hcsnce^ when a person is, m fact, appointed by an authority superior 
to the authority who is entitled, under the Departmental rules, to appoint 
that peison, he can be dismissed only by tliat autliority who had, m fact, 
ordered that appouitmeiit and not the autlionty empowered b} the rules.^^ 

4, The appointing autlionty referred to in Art 311 (1; means the 
aullionty who appomled the (jio\ eminent servant to the from Tvhtch 
he has Oeen dismissed or removed He nu) be an dulhontj other than the 
auUiont) who ina<le llit oiiJer of inilial appoinlmeiil ol the tmplo>ee 
toncemed.® 

Bui il It IS nut a new appointnieni but transfcf Irom one Department 
to anutlicr no officer who is subordinate in tank to the appointing authont> 
can dismiss lain, eg, a peison appoinie<i bj ihc Commissioner of Kxase 
cannot, on tiaiisfei to tlie rrohibilion 1 epartuiuii, be dismissed by tlie 
District rroliibition C^fticer who ho us the rank ot an Assistaiil Lxcise 
Commissioner/* when a pci'^on, ajipointtd bv the head of a Department, is 
Iransfcred to an ludcpeiKUnt Department, lie tan he disinisse<l oni} b> 
the head of tlie new Department^' 'Jhe same linneipk shall appl} where 
the Depaitmeni itselt is pLecd undei aiiothei htad or a new Departmental 
hea<l IS tiealed/^ 

5 Where the i^mei to appoint is vtscd i} a sUttuloi> provision in 
one authont}, to be excitised on the ad\ue of another, it is tlie former 
who IS to be ocgaulcd as tiu <ippointing auihont> ' 

6 Where a peison a& conliimtd m a lugliei post m which he was 
i^tiuialmg, It IS tlu offacei who issues the oioer or aaihimation who be- 
come'' his appranting authontv and nut the higher oftivir wlio ma> have 
sclecteU }iim toi such cimhrmation 


Appointing authority after integration of Indian States* 

(i) In the ca^e or olUcei> oi tlie Indian Isiates who continue in service 
after the meiger or mugiaiion of ihe States the contracts of service with 
the Indian Male- autom-iuca h Uimm^'led with nicigu oi niiegration ’ 
If tlureatiei, 

{a) An empif/ ec is continued m service b\ a specitic oidei ol appoinl- 
inent, the appointing aiuhoiilv , tor ihc pui^ioses ol Art 311^1), will, 
obviouslv, be the auUioiil) v ho issued the uiuci ol appointment 

{h) It. howevt^r, the emplo)ee is ittamtd m seivice of the integrated 
State, not by virtue o* a speeihe older ol t pi>ointm€nt, but b\ virtue of a 
gencr d oi«lei or law ilit oppammg aumoiit) woud be that authoriij who 
roircsponds to or is e^quivacni to uic uiLhorilv alio initial \ appointed the 
cinplo)ce m the old Stale ‘ that i to tint auUiontv coidd have 
appointid the empl<*'cc m ilt^ new State at the tune of the merger ox 
integration 

The power to ditmist cannot be delegated 

1 'I'he apHomlmg auihoiitv cannot delegate" his powei of dismissal 
Ol lemoval to a suboidinale authority so as t(» destrov the protection 


11 v. ol Madta\ ^ Mad i\^ (421) 

12 Madanial v A 1962 AU 166 

13, Ct ISlafe of aUjiam v hnponai** \ 1M>7 SC 4o9 (M2) 

14. Stott of Asiam \ AL A* X>a*» A 12a5 (J26J) 

15 Amof Stntlh V. StaU of Rujasihan 

16* £af»c5«midr0 D, L C Pohct, A Vhi M P 126 

17* Stott, K 1934 Rai pi 

18^ PfOijMU V. 4 M /iMfite, A 19^ SC 285 (291), 
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affwrdeii by Art. ill (Ij oi the Con&titutbn, unlei>s, of course, the Cuti' 
stttution itself authorises such delegation by other provisions. 

For die same reason, it is not possible for the proptf authority to 
validate an order made without juri}.diction, with retrospective effect.’*’ 

2 . The position is not different where a statutory provi.sion vests the 
IHJVver of dis'tni.ssal etc. in a specified authority.**’ Where the power to 
dismiss is vested in the I 'resident, it cannot be ddi^atetl to any other person 
and Art. 77 is not uttractevl to such power.'* 

3. it follows that die notice to show 'cause against the proposed 
puni.sl)ment, after considering the guilt or innocence of the delinquent, 
must he issued by die ‘di.Nciplinary authority and the cause sliown must 
also be con.sidere<l by him, betore making the tiiiai order.** 

4. Tills does not mean that Goveniment cannot empower an officer other 
than the appointing audioiity tu <iismis.s n guveninicnt servant; the only 
condition is that such oificer must nut I>e subordinate to the appointing 
authority R. 14A of die Fundamental Rule", does not affect this power.*'' 

The power to inquire into the charges may be ddegated. 

1. Tlie power to ap|)oiiit or dismiss an officer is an ailministi'ative and 
not a jmliciat [xiwei- not withstanding the fact that an opportunity to show 
cause and an inquiry simu ating judicial .stamlanF have to precede the exercise 
of the power to dismiss. Hence, it is oiien to the dismissing authority to 
take the assistance of .some subordinate authoritv m the exercise of the power 
e.ff., asking him to enquire and re/’io/,®’ providni that the ultimate respon- 
sibility for the exerci.se of the power to dismiss remains with the person who 
is entitled to dismiss under cl. (1) of this Aiticle.’'* It is also competent 
for the Government to set up a statutory tribunal Iroin the purpose of 
making such inquiries.*® 

2. Wliat clau.se (1) reejuires is that the order of dismissal or removal 
must be iqade In an authority not subordiiiutc to the appointing authority. 
It does not require that the oidei iiiiiating the inquiry or the some person not 
subordinate to him.' But c. (1}, when rtiul with cl. ^2). implies that it is 
the dismissing authonty himself who has to issue the notice to show cause 
contemplated b^ cl. ( 2 ) and to comsider the cause sliovvn, liefore making the 
order of dismissal or removal.-' The ‘ap^iointing authority' must not only 
decide the measure of punishment but also the primary question of guilt or 
innocence.'’ The finding of the inquiry ufficei must nut be taken as 6nal.* 

3. Though the princijile that a prosecutor cannot be a Judge is not 
strictly applicable to a depailment inquiry and it is competent to a person 
who issues a notice of inquir> to make the inquiry himself, it would be a 
violatkm of the prinriplc of natural justice if the otficer selected for inquiry 
IS the person against whcAii the person charged has made allegations and 

19. Kapurehand v. Slate of Rofostkan, A. 19^ Raj. 296. 

20. SAer AiMk v. Uawn of Mia, A. 1960 Punj. 370 (37J). 

21. State ofV. P. v. Beikwam, A. 1961 S.C. 751 (para. 22). 

Z2. Carewat v. State of Pmjab, A 1959 S.C. 512 mS), 

23. State of V. P. v. Ram Naresh, A. 1970 SjC. 1263 U2$S). 

24. C/, OiMd V. fteboH. (1672) 5 Caa. 636 {S4S) H.L. 

25. Cf. Andbni Civil Service (OiseijMinary Proceediiqa TribunaK) Rules, 1953 
ICkouae v. Slat* of A. P., A 19^ AJ*t 497 (501) |. 

1. Q. lyotiaatk V. State of At*am. A, 19S6 Aapitta 17L 

2. This view, aepres^ at p. 436 of the Pint Ed. of thia book now finds support 
fi^ (iaremat v. State m Ptmiiab, A. SAL 512 (il9). 

3. Aedakaata v. State of Kettda, A. I960 K«r. 3^; /«Maa v. Sfakt Of Madras, 
A. 19S7 Audhia 197; Smdluttaidh v. 17. S. P„ iSSO AP. 473 {4r$)! 
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whu is, accorUinjariy, interested to bring the p^.\\h home lo the accused at 
any cost/ 

4. Where the RuVs frainctl under Art. 309 or other statutory provi- 
sion authorises an officer other than the. punishinjc;; authoritv to initiate the 
charjfcs or to hold the inquirv, there no violation of Art. 311 fl 1." 

5. Where, however, the disciplinary [)ovver is vested by statute in a 
specified authority, all steps starting, from iniliation (jf the proceedin^«i must 
he taken by the specitiefl author tty an<l not by delegate.** 


^No person who holds a civil post’. 

The prot'isions: of Art. 311 extend to all person.^; hoVling a ewii post 
under the Union or a Slate, inclutling members of the 'Hibfndia and Stale 
Service. Members of the !>ofen«'e Ser\ices are ihu< ixclisde<l from the 
scof>c of this Article, l>ul not Police officer^/ 

*CivU post’. 

]. The ex]yessir»n ‘ci\i’ post*, prima facii\ means an apointment or 
office «ni the civil side of the adminisiratiun a> distinguished from a post 
under the I')efeJKe Forces. The f»nly persons who are excluded from the 
purview of Art. 311 (\) [v\hicli i-- in the nature of an exception to the 
general provision in Art. 130 M)] are— ia) members of Defence Services 
and (b) persons holding any y>osi c(innectt^^ with defence.® 

2. Ail person^, excepting the al.>ove two cla.sses, who hod any jk)s 1 
under the Union or a State, hold a civil post.** It is immaterial whether the 
employee is a member of an\ of the civil services or whether the Civil 
Service Rules arc applicable :o him or nol.*^ Siinllarl' , wliethcr remunera- 
tion is paid or not l.s immaterial,*’ provided the person ha^ been employed 
by the Union or a State to a post, for the discharge of puldic duties, not 
amnected with defeticc. The expression is \ ide enough to inclu<le all such 
employees, whether permanent or fcwpr^ror\\^‘^ or on probation,’® or on 
officiating basis.*® 

3. A 'p>st\ in tln*^ con^<'Xt. deiuHe'^ an ‘office’.'^ 

A p<.>st un/er the State is an otticc nr a position to whivb clinics in con- 
nection with the affairs ai the State are ;iltacheil. an office or a ]H)sition to 
vvlii«“h a person is appointed and uhich may exist apart front and indepcfi- 
dently of the holder of the post .Artic’c 310 < 2') contemplates that a post 
may be abolished and a person holding a ]fost mav be required to vacate 
the* post, and it emphasises the idea <»f a i>ost existing apart from the holder 
of the post. A post j'taN t.c created bef(»re ilie appointment or siniult.a- 
neously with it. A po*-'t is an emln\ment, but every emp’ovment is n<^l a 
l‘)ost, A casual lalxjurer i’> nt>t the holcb^r a A under the 

State means a {k’>st invbn* the rultnini-traiivc control of die State. The Stale 


4. 

6. 


7. 

8 . 

ft 
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ftety ctexk or abolish the post aa4 may rt!gf»4Wo ‘fka oi service 

of petms a^ioted to Ae porf* 

4. Hie question for detcmiinafion o» this point k whether a reation 
ship of master and semint** exists between the Govenmusnl the emploec 
in que<?tion and this is to be detennin«l on a c^stderadon of all tht 
rele\-anl circumstances m each case'* In general, selectKW by tlw einplovci 
coui>le<l with frayment by him of remuneration of vwiges, the right lo 
coniro' the method of work, and power to suspend or remove from onploi 
nient are indicatiie of the relation of master and servant'* But co 
existence of «// iAi" huik'o is not prctHcated in every case to make th.- 
lelation one of master and servant.” Ordinarily, the right of an wiplo>e. 
to contnil the metb.>l of doing tiie work and the ^wer of sujwmtendcn. c 
and control om he tic'nicl as ^trong’i •ndw'ative of the rda ion winch impoKs 
the power not only to fhrecl (he doing of soiHe w oik but the ^wer to direct 
the manner in which (he work - to l>c (i<»nc If tht" c»',plo\vr mts that pmivr, 
prima facie, the relation is lhat of m.ister and <cr\.int.’ as distingmshe.1 
from that of an independent contractor.”-'* 

5. The test for the application of Art 102 or JOI is not relevant for 
the application of .Art. .111.” 

6 The real test for detenuininif whether a pei‘-on i*. ho'ihng a Vivil 
post' under the State is not whether he is paid out of iJie State funds but 
whether the post is held under the adminisfr.itiic control of the State'* 

7 On the other hand, if the test of adniini'-trativc cnnlio' and thi 
rdatiomship of master and sen ant is establishetl, the fact that the holder doe^. 
not enjos a definite rate of |>ay but work*- on ctirnttii'shm’* oi is a i>art 
time employee’* does not exclude him ttoni the c.iteg<*r\ of the holilcr of 
a civil post under the Governnictit ” 


A Applying the 'master .and senant' test, the fo low mg {lersons have 
been held to be holden of ‘civil post* within the inrantng of the presen* 
Article — 

{») Members of the Police forces'*-** 

(»> A Special Ccmstabie appointed under the (..alcuUa Suburban Police Act 

1866 .> 

(W) The Manager of a Bank owned by a Slate* 

(iV) A Home Guard appointed under the C P & Berar Home Guards Act* 

{v) A General Manager of Court of Wards* 

(m) Officers appointed by a High Court 

(tui) A Tdhvddm, ap”>unted, in the 1’ P , to assit a Government Treasurer* 

(riii) Officers afgwinted by the Government lo a Municipal body which the Govern 
mart has takm over.' Whue, however, the Munictpality is not superseded by the 


13. State of Ai\am v Katath, A lf>67 SC WMi 

14. Cf Pradvot v Chief fuUtre. (1<»t.)) 2 SCR. n31 f«v>l 

15 Slate of U. F V. Audk fiarain, A 1S66 S.’ 360 (363) 

16 ^^anandan v. Ptmiab National Bank. (1955) 1 S,CR 1427; Piyore IaU s 
Comm, of 1. Tt. (1960) 3 SC R. 669 

17. Xten/rt y JItdoH of Indio, A 1969 Cal W (101) 

'' Prohask. A 1957 Puni 219 
htmuth y. State of V. P., A. 1961 S.C 1246 (liSO). 

1. V. Cwnair. of PoUrt. (1965) m C.W.N. €28 («W>. 

2. Mahan v. Pepsu, A 19M Plepwi-136 (139). 

a. ffca Sinthy. State af M. f*. A. 1965 Nag ITS. 
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Glo^mtlmx^ tte metre feet that an employee of the Municipefity » appoitifed by the 
Cciimimietit uader etatatory powm^ does not make the Municipal emtde^^ee a State 

(ix) A Maumdar ui Aseam VaUey> 

B. On the other hand, — 

I, The employees of the follo^^^ng authorities, vhich constitute legal 
entities separate from the State,®-'® cinnot chim to be holders of posts 
under the Slate, in order to attract \rts ^10- 1 of the Con«?titution, even 
if they ma\ adopt the Fundunental Rules for go\erning the emplo’vces:" 

A company incorporated under the Companies Act,^* including a 'Government 
company',® even though its managanent is responsible to the Government of India 

2 There cannot be a 'cimI post' unless there is some post® or office which 
exists apart from the person who is cnp)Io\ed Thus i*- ht*s been held that 
the following employees rfo imf hod i Vivil post' — 

{%) A casual labourer® or member ot a contingency* staff which is casually 
appointed ^ 

Gf) Chaudharih or agents for collection of land revenue appointed under the 
Land Revenue Art of Bikaner® 

(ill) Extradepartmental Branch Pr^t master 

(ii) Employees of the Fmplovers' State Insurance scheme^® 

ti ) An extra tvnist who is occastonalh ayyjx>mted aocrdinc to the needs of the 

time 

Oi Members of the Madras local \uthontie<i Electrical Pngmeers Sen ice 
(ill) The licensee of a Railwav “-ta)’ in a Railway s^^ation even though he has to 
work under the directions of the Rad wav administration 


Employees of statutory authorities. 


1 A stituloTv uithoTUv home i mns^ic entity from the 

Stale*® an empUn^^^ of a <*tUit()*\ uithontv cmnot he tr hold <a 'civil 
post* under the Sfih to attract Art '^ll 

2 The fact that a statntorv coiporation exeiciMng stntuton powers 
max he 'State' withm the pm\ cw of \rt 12^ doc^ not ncce^sinlv lead to 
the conclusion tint lU enrdo\cc^ h 1 1 <.nil pWs under the Svate Govem 
ment - the que tum> niuh** tlu twt p* ntsums being different®* 
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CArt 311(1). 


3. Thei^ is another rea&on why Courts have refused to interfere with 
the tennination of services of employees of statutory aulhorlties, by the 
writ of ntondai'nus This writ issues only if there is any statutory duty 
or obligation which niav be onfiiroed against the authority. In tlie absence 
of statutory* limitations, eniplo\inent under a statutory authority is governed 
by the ordinary law of master and ser\anl and the relation between tlie 
empUner and the employee i'^ contractual so that mandamus will not He 
to interfere with an order of remoxal made hv vurh aiithoritj.®’ in the ahsem'e 
of breach of staliitorv dut\\®‘*-“ 

If the temination of ser\ice i< in bicach of a staltitor\ obligation in 
compHjitice with whieh onh the emploMiicnt can be tetininated, a writ 
under Art. 22& as woM as a smt fur declriralion will But if the 

regulathms do not impose am statutory obligation hnl meiely emboli v llie 
terms of the coniract of emploMiionl. onl\ a suit for <lamages fot wrong 
ful dismissal will lie, in case of \iolation of s^xh rcjC[iilations 

Members of Defence services. 

Under Art. 310, members of the Defeiue services hold office <ltirim» 
pleasure of the President but the\ ate not entitled the protection offeiod 
by Art. 311 as they do not ludd ‘civil poM**’ 

2 \fanda9fiu^ mav, however He, for violation of the ]>oAi^ions of the 
Army Act or of Ru’es having a sfatiitorv hasi^. hut nt^t Rules and Regu! 
tions which are non-statutorv and are in thr tialure of in4^ucl;on^ for the 
guidance of the Authorities ^ 


CHvilians in Defence Establishments. 

1. Civilians who hold j»osts V()nnecte<I with defence’, cannot be said 
to hold 'ci\i! post* under the Union whether tlie \rm\ Vet extends to 
them or noU TTence, though Art 310 <loes. Art 311 does n(»t appiv in 
them.*®,* 

Z But thev can challenge an order on the ground ni lontraventioi 
of a Rule made under a statute or Art 30^) of llu* Constitution (eg 
Civilians in DefeiKO Serv'ices f Classification, Conti ol A' Vppeal) Rules 

1952).* 

PoKce Officers. 

1. As stated earlier, Poli(e <;ffit'ers ate TioMer^ af i\il pfisi*' within 
the meaning of Art. 311 ♦ 

2 A Police Office^ governed not onlv b\ the Police Regiilathms 
frametl under the IVice Act, hut also bv the Rtiles made under s 241 of 
the Government of India A«'t in so far as thev art* not ret* led. or are 
not inconsistent with the Constitutum® Government has the option to 
proceed against a Police Officer under anv nf thcsi Rules i>ro\i«led that 


22 . 

23. 

24. 

25. 
25. 

t 

2 . 


Tiwart V. Dt, Beard, (1964) 1 L.LJ. 1 (SC). 

Lekhrai v. Dftmy Custodian, A 1966 S<‘ 334 

f/. P. State Warehomipf CoTtfaration v. Tva^i, A. 197^ ftc 1244 (/?55). 

L L C. V. SuniL A 1964 S.C 847. 

AiwanI V. Union of India. (11^) S.C, FCA. 11^^5/65]. 

Vhitto&r V. State of T. C. A, 1953 T,C. 14ft 

Kaeoof Sintk v. Vnim of huHn. 19(50 M.P. 119: Kaila^rfiat^ v 0 M A 
1966 MP. fQ (94)} Tara v. Union of India, A, 190ft Bom. lOJ; Das$nud 
V, Uf^^^ Tndia. A. WS0 Punl 42; Suhodk v. O^^attaehan. A, 1956 Cal 
^ V, emoU A. 1956 Cal 843; 59 Cl^N. 835, 

3, Skam tat v^^Direcior, MQitary farm. A, 1968 Punj. 312 (929) F,15, 

4 Jamnath v. State of V. P., A. 1951 &C, 1245. * 

smt of a ft V, Batmm, A, l$61 S,C 781 (rw). 
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there is no substantial diffeAence® to the prejudice of tlie delinquent officer 
between the procedures under the tvvo sets of Rules// 

3, Since these Rules die subject to Art. 310 of the Constitution, 
the Governor does not use his power to disim-ss or remove a Police Officer 
inciely because another aulhont> is gi\en that powei b> anv of the aforesaid 
Rules/ 

4. A pro\is]on in the Rules wlinh makes it obhgatorj upon the 
Governor to accept the retoinmeiulations of the Inbunal set up under the 
Rules m the nutter of disinissal etc, on ends against Art. 311 { 2 ), under 
which the delinquent ofher has the right ot showing eauNC to the statisfac- 
tion of the Governor why tlie piopuscd action sha 1 not be taken against 
him.* 

Officers on deputation to another Department or Office. 

1 . U'he service of an oihcc», on deputation to anotlitr Department or 
office, sliould, on principle,** be ticaled as upin client to servue m the parent 
Department/ 

2. (^n r^^versioii to his paiuii Depaitnunt, thctetuie. lit entitled 
to obtain leujgnition iin the ^ahsfcicioi> ser\ict undcre<J bv him on 
depulatioii, in the maltei oi tlui-^e piornfUioiis in the parent Department, 
winch arc open on scmorU> Lum-intiU hasis^ di iinguidicd from piomo- 
tH *0 'selection posts .*■ 

3. ( )m the 'ame jnincipk itn uks md {•uni'^limeiUs awarded 

in tlie new Dcpaitineiu vould In taDn iiil«> acvount in the parent 
I >epartiii€nt/ 

4 On fCvci.Nion lo tin paient l^tpaiiment, hi tan ai-o claim the lime 
Halo increinenls and ihaiKes ul pioiv^ttmn wiiuli vould ha\e been available 
to him but foi die <leputation.*' 

b It, theretoie on icsei'^ion iiom deputation the orlKer is appointed 
m ihc imicnt 1 kpaitinent lo a posi luwcr ihan thu aliKn hs was holding 
at the tunc of dcpaiation, lliai viiaud, /nnia j(uu, tonslilute a ‘rediufion 
in rank*/ , 

(). 'Deputation is, howt\<.r, !•» he (lisUngindud noi 'tlan^^e^.‘*’ 

7. IH iC4isun of All 312. ntiKcis ol ah lihlia ^e^^ll.cs aie Loiamon 
lo the I nion an<l llu MaUs ^\hen theicUjic tlit\ are iiau'‘KrictI lioin the 
l^nion to a Male oi \no vcini. r» dunild not In lonsKkrtd a** a ilcputation, 
unless the ordei of liausfir ^i}s cxi)res^l> i he Lkrtial |h)^Is knovMi 
as 'tenure l>osts' not n <.e‘'saul\ dci)Uiation po'^ts* ' 

Status of holder of ex-cadre post* 

1. ‘Cadre’, as denned in h.K 'm4i, mean^ 

“the strength ot a HTvao <»r a part of a -svisitt MaiiiKnu'd a eparate unit 

2. It Cfnnpclent lor an .ipptoj rule aiitliontv Kj cuaie a po-^t outride 
the cadre or regulai establishincnt of a panirulai office’ Wlien such an 
cx-ca<Irc post is created- - 

(aj The emplayee will he undet the aclmmistmtive tuntiol of the office 
to which the ex -cadre post I*, atladicd 

6. Jda^agopai v. Supdi of Polut, A 19()b Mad 103 (Jf^6) 

7. ^ State of M^tas \. Sundafam, (1%D SX Ic. A. 400/64] 

8. State of Mysore v. Befiary, A. 1^5 S.C 868 {H71) (interpreting r. 50 (b) of 
the Bornbay Civil Services Rules] 

9. it. K. Boy V. Sfo/e of W. 5., (1065) 69 C.W N 1063 i!069\ 

10. SufOfim V Stati of Myson, 0^7) 1 L.W. 652 (Mad. ». 

IL ifehas Ckmdkf v. Oman of India, i 1966) S.C .A, 579. 

12* Saftiria Bam v. Vmon of Indta, A. 1968 SX. 113. 
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(b) But even though confirmed in that ex>cadre jjost, the miployee 
will have no claim to promotion or seniority in tlie office to which he has 
been attached for tlie purposes of administrative control.'* 

(c) Even if such holder of ex-cadre post is transferred to foreign 
srevice, he caiuiot claim the benefit of T. R. 113.’* 

Broad dassificatiiMi of civil servants. 

1. A permanent post means a post carr>ing a definite rate of pay 
sanctioned without a limit ot time.'''-'" A temporary post means a post 
tarrying a definite rate of pay sanctioned for a lunited time.*" The tenure 
of a temporary post may be for a certain specified period or for a year 
and renewed from year to >ear. 

2. 'I'he appointment of a Goveriunent sertunt to a permanent post 
nia\ be sulsianiti'e or on probation or on an ofjkiating basis. A substantive 
appointment to a pennanent post confers normally on the servant so 
appomted a substantive right to the i»ost called a Mien'.*’ An appointment 
to a |>entianent post on probation means that the ser\ain so appointed is 
taken on trial. The period of probation may be for a fixed period or for 
an unspecified period. An appomtment to ojjiciate in a permanent post is 
usually made when Uie incumbent substantively holding the [Hist is on leave 
or when the permanent {Hjst is vacant and no substantiic appointment has 
}et been made to that post. In the case of an ap][Jointiiient on probation or 
on an ofiiciating basis, thus, the servant so appointed does not acquire any 
substantive right to the post, even tliougli the }>ost it.seif be peimanent, and 
it is an implied tcim of .such appointment that it ina\ be terminable at any 
time. An appointmait to a permanent i>o.sl ma) al.so be on a temporary 
basis, e.g., ‘until further orders’, in which case the position of the employee 
is no better than in the ca.se of an appointment in an ofiiciaiing basis.** 

3. An apixjintrnent to a temporary i)0.>i may likewise be substantive 
or on probation or on an officiating basis. The inciilents »>f .ui appointment 
on probation or on an officiating basis are similar to those just discussed, 
relating to similar appointments to £)ermanent posts. 

A sub.slanlive appointment to a temporary jiost gives no lien or right 
to hold the post except where the ap}X(intmcm is for a certain specified 
period, in which case, the servant acquires a right to hold his post for the 
specified period.*’ 

Quau-permaiiciit ttatvs. 

1. The Central Civil Services tTeinpoiary Services) Rules, l’H9, have 
conferred a .security of tenure iiiam a class of tcmixirary t^vemment 
.servants by crciiling a ‘quasi permanent ■'crvitc'. .^ccor(^ing to r. 3 of these 
Rules, a Government servant .shall be denned to be in quasi-permanent 
service — 

“(i) If he lias been in continuous Government service for more than 
three years.** 

la-W. F. R 9 {22). 

20. P. R. 9 <20). 

21. F. R. 9 («). 

22. Ram Chandra v. Sery. la Coot, of W. B., A. 1966 CaL 266 (276), 

23. In the Rule, as orinnalty printed by the Covemment of ladia. there was no 
conjunction here. But the Supreme Court has heJd IChampaldal v. Ufdrm af 
India, A. 1964 SC. 16641 that the, two clauses are to be read as con- 
junctively. as if the coojuttetion 'and' was there, so that both the conditions 
m r. 3 must be satisfied before a iecoponry GovarnmenWnucy be said to have 
acquired quan-pennaaent status. 
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(ti) If the appointing authority, being satisfied as to his suitability 
* . . for employment in a quasbpermanent capacity, has issued a declaration 
to tliat effect . . 

Both the conditions must be satisfied. Hence, a declaration under r, 3 
is essential before a person’s service can be reganjed as quasi-permanent**-*^ 
and the quasi-perniaiiency takes effect from the date of the declaration 
tr. 2 (b)l 

The security of such persons i.s laid doun in r. 6 thus — 

**lhe service of a Government servant in quasi-permanent service sliall^ 
be liable to termination: 

(i) in tlie same circumstances and in the same manner as a Govern- 
ment servant in permanent service; or 

(it) when the appointing autliorit) coiK'erned has certified that a re- 
duction has (X'curred in the number of posts a\ai]able for Government 
servants not in permanent service; 

Provided that the service of a Government ser\ant in quasi -permanent 
service shall not be liable to termination under cl. (ii) so long as any post 
of the same grade and under the same appointing authority as the specified 
jiosl held by him, continues to be hehl bv a Government servant not in 
permanent or quasi permanent service . . . , ' 

Thus, as s<x)n a Government ser\anrs service ripens into a quasi- 
permanent .’Service, he acquiies a right to l)is post even though his initial 
appointment was temporary.* But the "reduction’ referred to in r. 6 («) 
is not necessarily confined to the abolition of posts but includes the keeping 
of certain posts in abeyance and the ‘ceilificate’ referred to in the same 
clause may be given by the apjwjiiiting authority b> mean> of a memorandum 
instead of by a formal orderr^ 

2. In the absence of a ‘declaration’, a> aforesaid, a person who was 
a[>pointed on a 'teini^irary basis’, d(x*s not acquire the status of a jxrmanent 
(iovernmcni .servant merelv becau.^e the ieinporar\ post liekl by him is sub- 
sequently made permanent.* 

3. Once a temporal \ "crvanl acquires quasi-peit lanent status, his 
service can be terminated m‘. <>) only in the same manner as that of a per- 
manent GtAcmrncut servant. In the re.sult, it cannot he done by giving 
a mere notice or pay in lieu of nolive. Art. 311 (2) must be complied 
with, inasmuch as llte mere lerminaliou of service of a permanent or qiiasi- 
(icrmanent Government servant, according tu llie decision in Parshvttam*s 
case attracts Art. 311 


Title of a person substantively appointed to a permanent post 

1. A i>ersan who has lieen appointed substantively to a permanent post 
acquires the legal righl*'a to continue in that post until any of the following 
contingencies hafipen. : 

(u j Superannuation 

(h) Compulsory retirement according to relevant Rules r* 


Srinitm'^an v. Vnioft o) htdta, A. 1958 419: 

PmshoUam v. Union of India. A. 1958 S.L.. 3t>: (19^) S.R.C. 828. 

Sfaie of Na&ahnd v, Vasanta, A. 1970 S.C. 537. 

CAsmMW ^ Vnion of India. A. 1964 S.C 1854, 

Ejccept where the declaration was unauthorised or invalid v, 

Vm^ of Indid, A* 1958 S.C. v 

3il" MoH ifiW V. N. E. F. Ry. A, 1^ 

4, SMo V. Sub^gchand, A. 1967 SC. 892. 
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(c) Abolition of that post,®-' in the exigencies of public service.* 

t,rf) Removal or dismissal in conformity with Art. 311 (2) of the 
Constitution.** 

2. [f, theiefore, an} Rule piuvides fur the termination of the services 
of a permanent Government servant otlierwise tlian in any of the forgoing 
modes, e.g., by service of a notice, that Ruh’ itself ufiends against Art 
3ilt,2) and must be struck down as uiialid, ior tlie premature termination 
of the services of a pers>on who ha^ a legal riglit to hold a post itself 
amounts to a penalty so as to attract the operation of Art. 311 so, 
that it cannot be ordered without utteiing the uppoitunity to show cause 
a*- required by lliat provision.’*,'* 

3. For the same reason, the termiiKilion of the services of the holder 
of a permanent employee, tor an} reason other thtm those sjiecihed earlier*-^ 
or })} ail} indiiect device' sucli as the following, would constitute a 'removal', 
so as to attract Art. 311 (2) — 

(i) Ketixation of the age ot the eniplo}ec, so ;is to aihance his age of 
superannuation 

(ii) Providing that oveisla}nig the expiration of leave or absence 
without leaie would autuinalicalh result in terinmatiori of service or require 
reimstatanent ;® 

(ill) Abolishing a post which is ‘pcrnuinenr within the nieaniiig of I*. 
R. 9 (22) of the fundamental Rules,*, ’*’ for the pm pose of puni.shmg the 
holder of tliat post.- 

0 .( 2 ). 

CL (2), when ch>es it come into operation. 

1. It IS now scttleil that .\rt. 311 i2) is altracte*! only when a civil 
servant is ‘reduced in rank’" oi dismissed or removed (that t.s to sa}, hi** 
services are terminate<l), hefou* the noiinal |>eno<t of his service and against 
his will,’- by way of penal)}. 

2. The expressions used m the impugned ordei are not conclusive on 
die question wheUier it is by wav «'f punishment. It is to be determined 
fioiii the circuinst.'uiccs of etich case In appl}iitg a Iwo-foUl test,'*-'* namely, 

(<i) Whether the Govcrnnieiit servant, whose services have Iwen ter- 
ininateii, ha<l a right to the jjost or the rank; 

(fr) Whether he has been visited with evil toiiscquence.s, eg, foifei- 
ture of the benefits already earned b} him. 

if either"^ of these two tests is .satisfied, it must he held that the seivaut 
has been punished, so as to attract Art. 311 (2).‘*-’‘ 

3. There was a prolonged controversy as to when a )>eiiai element 
may be said to be involved in a tenuiiiatiou of service so as to amount to 
a ‘di-smissal’ or ‘removal' within the meaning of Ait. 311 (2). 

5. Slmpalhi v. State, A. 1968 A.P. 307 t309). 

6. /oi Shmfitr v. State ef Raiasthan, A, 19^ S.C. 492 {49>i). 

7. Prem Behari v. State of'U. P.. A. 1966 AH. 406 (4(t8). 

8. •Bmapam v. State of Orissa, A. 1956 Orisea 81 (84). 

9. Medatiid v. Diet, iiontrailer, A. 19M 8.C. 13M. 

10. fnm the additional rights conferred by r. 426 of the Civil Service 
Reguhdons or any equivalent Rule. , 

11. ShyamM v. State of U. P.. 1954 S.CR. 476. 

12. J» Sktmker v. State of Kedostkan, A. 1^ S.C. 492. 

13. Parafkottam v. Urdon of U. P., 1954 S.Cit. 476. 

14. Ck m p /i t a/ V. Vtmn of India, A. 19M S.C. 1854. 

15. Afa/j Rm V. A. S: F. Ify., A. 1964 S.C. S.C. 600 (676; 677) . 
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(i) The Supreme Court^*^ has setlled the controversy by drawing a 
distinciion between two classes of Government servants, viz., (a) those 
who have a right to or lien iiptm the post hcVl by them; and (h) those who 
have no such right. 

A. Where a Go\'ernineni servant Ii.is the right to hol<l a post either 
according contract or the conditions of his service, llic mere fact of ter- 
mination of his service will be <leenied to be penal and Art. "11 (2 , will 
!)e gtlracled, whether such termination takes i»lace a'-signing any reason , 
or not. ft fodow's, thcM*cft>re. that the ^ervices of the i( Gloving classes of 
Government servants cannot be t<‘nninatcd witlioui compliance ’viih Art. 
311 (2): 

(?) Termination of (he services of a (lOvernrnenL servant hokhrg a 
permanent post, substantively, — prior to tlie ;ige of superannuation,’^ except 
I)y way of compulsory retifemenl, according Ir) the Rules.'"’ 

(//) Premature termination of the services of a Government sen^anl 
holding a temporary post for a fire<1 

(fit) Termination of the services of persons in ‘quasi -permanent’ ser- 
vice otherwise than according to r. 6 of the Central Civil Services (Tern 
fK^rary Services'! Rules. 194^. 

In the foregoing cases, termination of service will ipso facto amount 
to Mismissar or ‘removal’, irrespective of any penal intention or additional 
penal consequence being invohccl, because the emf^loyee in question had a 
right to hold the post till the age of superannuation, or some other specified 
time, as the case may bc,’*'^ and the deprivation of such right per se 
constitutes a ]xmalty,'® This right cannot f»e defeated by an administrative 
exigency or by the abolition of the fKist itself or the entire cadre to which 
the post belongs, because the Government ser>‘anl in question liad a right 
to hf)ld that post until superannuation or compulsory retirement under the 
Rules,’® and that right can be taken away only in the manner laid down in 
Art, 311 (2) of the Constitution,’®,’^ 

But even in the above cases. Art. 311 (2^ will not be attracted if (a) 
Government has a right to discharge or retire’^ the Govenunent ser\^ant 
under the conditions of his 'service or terms of a contract and such 
discharge or retirement does not involve any penal conseyiuence bv wav 
of loss of s;ilary, allowance, pensitm oi other benefu> already actfifired bv 
his past senicesd'^ In any ca«a*, the motive behind the order is immaterial.’* 

Rut an order of tli^charge m exerci'^c of the |>«>wer corferre<] by 
Regulation which provides that' 

“An individual who absents himself without ix^niission or who remains absent 
without permission for one month or lorgcr after the end of his leave should be 
considered to have saniticed his at^poinfmfnt and mav only be reinstated with the 
.sanction of the competent authority" 

has been constniesd as an onlcr of ‘removal’ so a,s to require a comidinnee 
with Art. 311(2), because in whatever manner the order might be framed, 
it amounted to a termination of service on the ground of the employee’s 
unfitness to continue in sendee on accoimf of his overstay on (he expiry 
of leave.'* 


16 . 


The contrarv decision In Fateh Siwglr v. State of Pmrab, A, 19^6 P- & H, 315 

(M) is a ca«e of reversion from affktaHnf! Rt)p<»ntmeiit for a tem 
17, v, Umm of Mia. A, 15158 S.C. 232; fafidts v. Wtieii of India. A. 

1964 S,C: 449 (4S$). 
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(B) Bxtept in the three classes of cases specified above, a Govern- 
ment servant has no right to the post hdd by him, e.g., when a person is 
appointed to a post on probation or in an officiating capacity, or to hold 
a temporary p«t other than for a fixed term (and he d<^s not attain the 
status of quasi-permanent service!, the termination of his service at any 
time will not, prima pacie, attract Art. 311 (2). because by the very term 
of his employment, express or implied, the ser\'ice was terminable at anv 
time so that the termination cannot be deemed to be by way of a punish- 
ment. I 

But even in this cla.ss of cases, Art 311 (2) would be attracted, if the 
Government takes the view that a simple termination of service is not 
enough and that the Government ser\ant deseives punishment. The two 
conditions necessary for the application of .Art. 311 (2) in such cases are — 

(i) That such punishment is intended to be awarded on the ground 
of the Government seiwant’s misconduct, inefficiency, negligence and the 
like.*^ 

(ii) That the Government intends to inflict penal consequences u^n 
the Government servant, bv wav of loss of benefits airead\> acquired bv him, 
(e.g., withholding a part of the salary earned'*! or loss of seniority or 
chances of future promotion in his substantive tank fif am!; ot anv 
stigma is added to the order.'^ 

(o) ft is now settled''' that a termination is intended to be penal so 
as to attract the operation of A>t 311, not only where it is impose*! for 
some misconduct.’ but also where it is imposerl on some qround which it 
lapcMe of hrinq explained,'^ that is to say, against which it is possible for 
the Government serATmt to show cause. Art 311 (2) is attmeted. ea, where 
the service is terminated on ground of inefificienev ])1nsicd or mental 
incapacity,** lack of will or negligence** to discharge the duties of the 
office; absenting without leave and without reasonable c.ause®'' rrr over 
staving on expir>' of leave** 

But no penal element is invohe*! where the aptrointrncnl w.ts not valid 
e.g., where it was m.ade without consulting the Public Service Commission 
and it is sought to he terminated on that ground alone;*' or where the 
previous order of confirmation was due to a mistake:' or the ,iT*pointment 
was ‘provtsional’, subfect to verification of antecedents or the like* 

(h) On the other hand where the conseifuences are not penal, it is 
immaterial that the termination has taken jJace as a result of allegations or 
imputations .against the Government sft\ant,’ or after holding an informal 
inquire to ascertain whether he should be rctainerl ru service*' 

Tn short, — 

fi) Where a person's services are *o\ight be terminated on the 


18 Umon o1 Indta v Dakshtnamurthv, A Mad. 37fi; I’nion n\ India v 

frewtn Ram A ld58 S.C 905 

19. Shvamia v. State af U P.. (1955) SCR 26 (41) 

20 Bejov Chani v. State of Assam, A. 1954 Assam 12 (15). 

21 Parskotam v. Union of India. A. 1958 S.C. (49). (Tfte observations of 

^ mtrary in M. S. Factor)) v. Sniilal, A. 19(i6 Cal &62 (256) go against 

the Supreme Court observation as well as nrevlous decisions trf the Calcutta 

Co-irt, e.g., Fakir v. Chdtrabartv, (1964) 58 C W.N. 335 fWI) 1, 

53 Ishar Das v. State td-Pepsu, A. 19S2 Pepsu 148. 

23. Cf. Mafrrilof v. Ciirfl CantroOtr, (iSfiSVS-C. fCA. 7S7/6411. 

24. /« (Ranker v. State of RafaHhtm, A. iTO S,C. 492 (494). 

25. Sr^MOttv. Utdon of India. A. SC 419. 

1. ^ate af ^fttb V, Ittidish. L 1954 SjC. 

2. v. SMe a Kerata. A. t9M Ker. 98. 

3. $tsd* of Bomhdy v. Saukkatmd A. 1$^ S.C. 898. 
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expiry of the tenn for which he was appointed/ or at the expiry bf the 
period of notict by which his serx^ces could be terminated according to 'he 
contract of his employment, there is no penalty imolved, and Art. 311 (2) 
has, accordingly, no application. 

(«) Similarly, where a Government servant "does not incur any penalty, 
in the sliape of loss of benefits already earnerl b\ past ‘service, e g , in the 
rase of compulsory retirement, Art. 311 (2) is not attracted.® 

(Hi) Thirdly, Art 311 (2) is not attracted when anv other puni h- 
ment is sought to be awarded against a civil servant • Thus, r 49 of the 
existing Civil Services (Classification, Control and AptieaM Rules provide 
for a number of different penaltie*^ — Censure®; (b) Withholding 
increment or promotion’, (c) Redretion to a lower post or time-scale: 
(d) Recovery from pa\ of a part or the viJiolc of nnv pocuniar'v ^oss caused 
to Government b\ negligence or breach of orders; (o’) Su^nenston; (f^ 
Removal from service: (g) Dismissal Of the^e Art 311 f2^ comes into 
operation only when anv of the thiee penalties, — dismis<;^d. removal or 
reduction in rank is sought to be imposed 

(w) Nor is the Article attracte<l where the Government cenant is 
sought to be penalised in anv other manner, e g , b' rediKtion of his pen^^ion • 

(zO In order^to he a ‘penal consenvence', it must be a consen'*Cf^ce of 
the order of tenninadon of sc^xire an! not an^^tlung e^p (> n ^ the refusal 
to fWtv snhsistence arowanre during die pennd of suspension "hich has 
no conne^'tion with the termination of scr\ice® 

Burden of Proof. 

The buiden of proving that the order of temiirnMon of the Petitioners 
seiw'ices is in the sen«e explainel at>o\e is on the retitioneT*.’*’ 

dDitmissed or removeeP, 

1 According to the Departmental RiiVs, there is some d’ffe^en'^e 
hetwreen dismiss it and renio\ri1 as to th^’dr ronsequenees TIi s xDi’le a 
person ‘di'^missed’ is ineM\iih!e for re e* "plo\u’tmt under ^he Go\emment. 
no such disqualification aPaches to i person ‘r<*rnovc(r” An order that 
:\ person\s ‘seiadces he di'-pomed with' amounts to an order f>f remoAaP* 

2. But from the constitutional s+andpoint they stand on the same 
footing, two elements being uiinmon to both* 

(a) Both are aw^anlcd on the <yround that the cond ct of the 

Government ser\ant is hlan>ev ort!i\ or defi'»Vn''‘ in some respect 

(h) Both entail penal conse<nienris, Mich the forfeiuire of die ri<dP 
to sa^an allowances or pension already accjuircd fin seriecs [aide 

F. R. 52]. 


14 . Pi 


SttiHrh/tndra v l*nwn of l^sai C' 

Sh^amM v Staff of r P S^R J76 

Kamatmffrak v State of Bihnr A Pn noi) 

Pftnhoifam v. Union ai A 1%^* ^ 

h^aioHmhathaf v Sfnte of Mv^ote ' 2^7 \T51\ 

Vmon of India v PanduTanf A 1^? 

tMon Trritory v Copof e t -v 

Safh Anand v Urian of A SC 250 (Z:>2) see r> r. 49 (tO-fru' 
Of the C5v» Smaowi fCC A ) Ri»l^_^ ^ 

Siafr of Om’ftfl v. Gotfndada^ / r jt a 

Jaodisit V. r^ott of Mh, A 1964 SC. 449; < hampakial v, Vttton of India A. 

V, Vnitm of India, A, 1958 S.C 36* fl9o8) &CR'828 
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[Art tll(«). 


_(A)^ 1. The term achially used in the order terminating the 
services is not conclusive.**-** Words such as ‘discharged’ or ‘retrendiod’ 
may constitute ‘dismissal’ or ‘removal’, if the order entails Aran/ fonse 
qveticef, as referred to above. 

Thus, where an order of reinstatement had the effect of making the 
Petitioner a permanent civil servant, a cance’lation of that order would 
con.stitute a ‘removal’ so as to attract Art. 311 f2V** 

2. For the same reason, it is not the motive** behind the order which 
IS material, but the penal consequences, to determine whether Art. 311 is 
attracted. ' • ’ 

(B) On the other hand, — 

1. It is clear that in order to attract Art. 311 f2), the termination 
of the^ semces must be aqahist the will of the civil servant, i e., while he 
IS willing to serve** The Article has no annliration where it is the result 
of his vo’untarj* act, e.g., where he applies for leave preparatory to retire 
ment and that aimlication is pranted*** or if after having attained the age 
of 55, a ministerial officer confessp« his inahilih' to continue in ser\'ice an\ 
longer and seeks permisaon to retire and that anniieation is granted. Of 
cOTrse, before the nermis«ion to retire is aranted, the officer ma\ rn'ohe 
his prav’er for permission to retire** and then the normal rule wouhl again 
corne into opeiation if the Government wants to retire him on the pro nil 
of inefficienev . but if after the permission is gnoiled and his .service 
terminated ^or after the Vave preparatorv to retirement is gran’ed the 
officer applies for permission to resi’me his duties and that permission is 
refused there cannot be anv question of application of \rt 311 (2)^ 
Similarlv, where a^ Government servant i« given the option to \oluntaMl\ 
retire^on a proportionate pension as an oliernatn’e to dismissal and he elects 
to retire, he cannot, after sveh order, turn round and chal'enge <he vahil'ti 
(‘f the order on the ground of non-complianee with \r1 311 (2\***’ 

2. The fol?ow'in«» orders of tennination pf service have been he'd »'<>t 
to constitute ‘dismissal’ or ‘removal’: 

('ffl Termination in accordance with the terms of the contract of 

emptoainent" - • — j 

fb) Termination in terms of the conditions of service as cmlwidicd in 
ffie relevant Departmental Fules app’icable to the Government setvant ’ 

(c) Option bv a Government servant to retire* on proportionate pension 
as an alternative to dismiss, il *• 


15. 

16 

17 

W. 

n 

20 . 

21 . 

22 

». 

24. 

25. 
1. 

2. 


Com ‘H r of Pitltce 
Sfflir ot W B A 


S'o'e of Orma \ P<o» Maravii*i A 1U61 SC 176 f/Urti, Jf^wunM \ Vnmi 
M India A 1058 s C <»»|<; (ann\ 

Jf»^k V »f V B A 1053 Cal 181 >192) Brow \ 
f*0=51 .59 CWN. 628 <623) 

\ 1*1*7 P 13'*! Ooiroi 

I960 M.P. 299. 

Hiwav V State of W B A 1058 MP 135 <J39\ 

Ct m Shankar v ^tntt n9««l 1 SCR J»5 (8791 

"/ f G. .A. 1952 T.C 409s Bdmukmd v State, A 1970 Orisss. 

"kaikanm v. Union at Tndia, A iSflO ^ C. 180 
m Korn V Vnhn d< India. A. I®’’* SC. 58* 
tf»tna>h A, 7957 A*sam 77. 

Qiiae)^ WNt haTwna if the P-Overament •ervant atletres that h* was Induced 
*0 elect nnder thre«t or dme«sf 

Ohw/frs V, rWo» of India. A. 1963 SC 250. 

aiTi a i967 s.c. m 
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Art iii<i).3 

(d) Compulsory retirement under Art. 465A of the CrvU Service 
Regulations, or similar rules (see belaw), without casting any stigtna.*** 

(<r) Termination of service owing to change in the age of superan- 
nuaiion.^ 

(,/> Tenmnatiun of bcrviccb under the Railway Ser\icei!» (Safeguarding 
of National Security) Rules.*^ 

Abolitkm of post* 

1. When a pu^t in Umporary, the abolition of buch post raises no 
problem because appointment to a leinporar) post confeis no right upon 
the emplo>ee to hoia that ixist/ Hence, Ait. ^11 (2) is not plainly attracted* 
when such employee is simply ‘di&chaiged' on the abolition ot the post/ 
even though sucli abohtian lakes piace on the failure of departmental or 
criminal pioceedings against the otnccr on tlie charge of some misconauct.* 

11. A contro\ersy has, howevti, aiisen av to the situation arising from 
ihe abolition ol a permanent [>^)st, because, on appointment to such post, the 
the enip oyee acquires a legal light**' to hold until any of certain contingencies 
takes place. T his right arises by reason of the very dehmtion of a 
permanent post, as given in h. K. 

A. Until the decision of the Supreme Court in Moii Ram's 
the conscii'-us of opinion was that even in the case of a permanent post, 
Art 311 (2) was not attracted, simply because abolition of a post for 
administrative exigcucie’^ could not be s«nd to be a ‘punishment*.^* Even 
after MoU katus <ase/ tins view has been maintaineil in some High 
Courts,’- 

H. But abohiion ol post not one oi the exceptions mentioned in 
Moti Ram^s case to Art. 311(2 ) in tJic f ase ot permanent posts.*® 

Absence without leave. 

Some Service Rules provnit that u an emplovce remains absent with- 
out leave or j. cTnn«ision, lie shall be deemed to have resigned*^ or that he 
ceases to be in (jovernment employ,'' 

1 Suih a piovision, though apparentlj inoccuuus, luis been held to 
constitute *remov4il heme, ilicie cannot be a tenmnaiion of service in 
pursuance ot llie pioxision unin oppoiliniiy 1u cause is given to the 

ern|>loyee, ac cording to Art, 

2. ‘Remaining absent*, within the me<imng of such rules, means 
I'ahmtary absence and not absc^ice lor a cau^^e beyond die employees’ 

3r Shyamial v Oort ot V P i 195o > 1 SCR 2b 

4 Snivactianififi \ State of Mvm/k, A. 1965 SC 280 (2^21 

5. v. State oj M f\ A, 1%7 SC 1264 

6. State of I/. P Madan Motian^ A lSt>7 SC. l2b0 {1262) 

7. Btshnu Naratn \ State of V P.. A 1965 S.C^ la67 {J:>69) 

7a. Fantiottom v. Unton of tndta A. 1958 S.C 56. 

& BoUstkoitah v. Vnnm oi lnd»a, 1938 SC. 232 {23$) 

te Salts V. Vmon of fnata, (I95a> S.C K. 6o5, i^Aampakial v bnum of Indta, 
A. 1964 S.C.M854 {1861. para. 11) 

9. Brhnandan v. State of Bthar, A. 1955 353 {3S6). 

10 Mott Ram v. N. tJ. P. ^ 1961 S.C. 600 (6u8, para, 18) 

11. Vide Rmk v. State of Mahawhha. A 1967 Bom. 4b2, Mohtnder v. Umon of 
Mm. A. 1969 Delhi 170 {176). 

12. Eg., State v. Saxena. A. 19 9 \U 449 (FB ), per maJjjnty. 

13. Vide CS, Vol. V, pp 215-6; Cak Ts judgment in the Allahabad Case State v. 
Saksena, A. 1969 ML 449 {F.B ). 

14. a* R^. 13 of the Jodhpur Service Regulations 

15. Cf. r. SOM of the RaSway EftablishniTOtt^, m 1. 



jjjij , coKjijrwtiiiKtti oi* MiWi lli(i>. 

(VHH^ ^^,.»erwpi» jJIncss or oUicr cm^ iOW ItW munung 

"ONivnilMiT evdrmmt. 

^X. Cotapuhory retirement of an ofiicer who Jjas 
0 / service (but betore superannaBlion), under -Note 1 to Art. wjA UviJ 
^erv 2 ce would not attract Art. 311 (3) 01 the ConsutuUon 

even thougn it is, in fact, ordered on Uw ground of mi*<'0nduct, wethci^cy 
or the nke,*^ bccattse m conipulitorv teiirement under such Rules (wiaicn 
IS a cundmon oi service), the Government servant does not lose any of the 
benents {c.ff., salary, allowances or proportionate pension) which he has 
aii*eady earned by past services.^^' As it does nut entail any peoal con- 
sequences, It does not amount to a 'dismissal" or 'lemoval" so as to attract 
the operation oi An. 311,-^ or die pnnciples of natural justice. Even v^here 
an inquiry is actually made into charges drawn up against the Government 
senaiu^ iliat must be taken to be only tor the satisiaction of the authority for 
orvicriiig compulsor} retirement.**"-** 

(a) In short, a compulsorj’ retirement, without aiu additional loss, 
does not attract Art. 311, e\en though niisconducl or inefficiency weighs witii 
the Government in ordering compuisory rcUiemenl,*" or it is made during 
the pcndenc} of disciplinar) proceedings.^**, 

(b) But the case becomes otherwise if some aspersion or stigma is 
expreoslN attached to the order ii&olf, r ff . that the ohicer ‘has outlived his 
uaiiiy or the order ot conipuisor> leiiicinent is made a] ter finding the 
delinquent gunl) ot the charges in a departmental pioceeding/^ or on the 
basis oi such report.*^ 

On the other hand, if the uidei itself contains n<i express words throw- 
ing an) sugma on tlie Government seivani, the Court cannot delve into 
Uie bccieianai nlcs tu discovei whethei some kind sligina can he inferred 
on such research.**, ^ 

IL Whether it is in the piblic interest or not to retain an einplovce in 
seivice after he has completed 25 years of service is fur the Ciovernnient to 
decide and in opinion on the ixiint cannot be challenged befoie a Court 
of jaw, except on the ground ol niala fidcs.* 

III. Jn Paltp Sinyh's casc,^ it was held that retirement even before 
die age superannuation, it it is ordered in puisuance of a policy retrench 
fneni or other administrative reason and on payment of a proportionate 
pension, docs not amount to ‘removal’ as there is no elenieni of penalty 

17 Baluant v. Union oi India, A. 1968 All. 14 (77). 

18. Cf. LkamPak Lai v. Imon oi India, (1961) 5 SC.R. 119 (210). 

19. Or R 165A of the Bombay Civil Service Rulesi 01 R. 2^ of the Mysrire 
Civil Services Rules, 1958; or F.R. 56 (j). 

20. Slate 0 } Bombay v. DosHi, A 1957 S.C. 892: (1958) S.CR, 571, Molt Rum 
V, General Manager, A. 1964 S.C. 600 (SOTt 617); Union oj India v. Sinha, 
(1970) S.C. IC.A 381/70, d. 12-8*70). 

20a, Dahp Singh v. Slatg of Punjab, A. 1960 SC. 1305 (jr3(?8). 

21. Madan Gopal v. State oi Punjab, A. 1963 S.C. 531. 

22. Basistha v C. I. T., A. 1968 Pal. 113 (US). 

23. Saxtna v. State oi M. A. 1967 S.C. 1264 (m$). 

24. V Union of India, A. 1964 S.C. 449. 

23‘ ac ^ ' 

{2€$) S,C.: A. 1967 

SX:. 1260. 

2. SMfacharm y.,Siate of Mywa^ 1968 S.C 280 (2M>. •- 

3, Dobp V. Stale of Punjab, A. SC 1305: (1961) 1 &CSL 8& 



mosLim toi^rstiTwioN fif 

tfivotV4dr^ where be has a sUtulor> right to continue updo a particuUr 

age.^ 

But* the observations ni Dattp i>nigh's imc\ must now be read subject 
to the observations m MoH Ram*s case'^ that if a Rule provides for compul- 
sory retirement at anj time, without piovidmg for a minimum period of 
scfvuc after which onl\ the (oinpul'^oi) retirement ma> be ordered, that 
Rule Itself must be lield to be \oid lor coritiavention of Art, 311 (2)f 
becaUbC such coinpulsoi} rein uneiU. in tlu case of a pirnianent Govern- 
ment servant, amounts tu a Veinovar. ** 

IV As regards ministerul othcers, i< (/») (n oi ihe 1 undamental 
Kules^ Provides — 

'A vnmistenaj bervcint who j-* not governed by sub cl (tij may be required to 
retire at the age of 55 years, but should ordmanly be )eiaiu£d in sen tee if he continues 
ciiioent, up to the age of 60 years ^ 

Hie proper inlerpreUtion* ol tlie Krli ibai * mmisknal servant 
falling within tins clas^ ma} be <oinpuKonl\ leliicd at tin igc of 55; but 
when the seivant is between the age of 5^ and f>0 llic appiopnate authority 
lias the opltOH to tonlmuc him in strvuc, subjeU to the condition that the 
•servant continues to he ethoent , 1 ut tlie autnontv i** not hound to retain 
him even if he continues to be ehicient ** 

Art 2^M {a) ol the Mvsore beivicc Rcguialions sa>^~ 

*A Oov eminent vervant wh j has attaimd the age of 55 years may be required 
to retire, unless the Cjovernrntnt nmNiders him cfiKicnt and peimits him to remain 
in servue 


Alt- 29r provides 

A Govemmont servant in ^upenot •ervut who has attained the age ot 55 year^ 
may at Im option retire from the ’‘ervue on a supeiannuation pension 

J'lie Supreme Cuuii lield** that the Knit'' itid logeihes fixed liie agt 
<#f retirement at 55 year^ and Utt it t(» llie m^cietion of the ('lovernmeni 
to retain him ui scivicc bcvoini tint age ‘ \ii 2^7 did not leave it entirely 
at the option ot th< Goveinmcnl scivant to continue atu i tiie age of 55 
years, but wht^e (he Cjovcinnicni dtudes to uUm mm alter that age the 
Government servant maj still opi for lanement** 

In tins iase,“ it is to be, noted, die onicr oi compulson letiruiient wa^ 
made dm mg die j endenc) o* an impniy loi imscomfuct an<i that the pension 
was reduced ‘to 2/3 the aiiioiint to which lie would onhnanlj )»e entitled 
in Mew of the irrc<juhf\tu s Ltminttud b\ b m' The oidci was obvioush 
*pcnar within the mcamiig ot the decisuui in N/nu/w/a/*' an! Do^ht raw 
But those cases, untortunaKlv. Vvcic not tcferied to in the vlecision at all, 
even though Xote I to ^rt 2^M uprodiKcd ihove cxprcs^lv stated that 
the txeicise of the (lovcnmcnts puwes lo ictire the Ciovernment servant 
on the conipltlion ol tlie age ot veai'^ wa^ ‘nmiMtU* 


3a, Sak^ena v a( A# T A 19b7 12h4 

4 Bholanatk v. State oj Sautashtra A 1954 bC 680 
Mon Ramy R E F Ry. \ 1%-t be W>' {oin 

6 Ctrdeii Stnik w StaU of Punjab A bC 1^5 . . 

7 Tfie pi ©Vision contained m r 2vWb i2) ia) of the Railway UtebJishmcnt Code 
or r 71 of tl>e <>n^«ia Seivice code, Vol I, is to the same tffc'ci 

8 Katlts Chandra v Vmon ot India, A 19t>l SC 1346 

9 Sara^ffthackur v S*at€ of \tvsort, A 19 0 bC 24/ {I9b0) 1 SC R 9S1 
10 State of Mysore v* Padmanabbat hat ya, \ l%h bC 602 

11. ShyUftiitd v Stan of U, P (1955) 1 SC R 2b. 

12 V \, 1967 &C 892 (19?)8i SCR 571 



CONSVliVftON OI^ INDIA tM Him. 

VI. Note 4, added to r. 294(,a) of tlie M} 5 ore Service Rcgutatiotiai in 
1955, providesH- 

^'Tne aae of retireicent of trained teachers in the Education Departqient may 
KeneraUy be 58 yvuts, 

The Director of Public Instruction. ih empowered to order the retirement of 
teachers, trained and untrained in the non Gazetted cadre who have not Hot a good 
Tf^cord of ^ervtce and are not up to the mark, at the age of 55 years. 

I'he above provision has been inlerprelcd to mean that trained teachers 
were normally entitled to continue till 58 years, but a trained teacher could 
be retired at 55, provided only the Directoi came to the conclusion that he 
had not a good record of service and were not up to the mark, in the 
absence of such a deternniiation, the order of retirement at 55 years was bad.^^ 

VII. Where the Rule does not 6x the age fur compulsory retirement, 
but empowers the Go\emnient to retire the bovernment servant for admi- 
nistrative reasons, at any time, the retirement may amount to a removal, if 
there is a loss of pension or oilier benefit;*^ but twt so, if the Rule itself 
provides for ixiymeiu of full pension on such retirement,'’^ even though 
considerations ot misconduct might have weighed with the Government in 
taking the action.'^ 

VII. Where llie Rule faxes an age for comimlsory retirement, but a 
Government servant is made to retire before he has attained that age, as a 
punishment in disciplinary proceedings, Art. 311 is obviously attracted in as 
much as sucli retirement cannot be said to liave been ordereil in terms of 
the contract of his service.'^ 

VIII. W'here the Rule itself says that compulsorj retirement there 
under amounts to ‘ranovar eg , Expl. 11 to Keg. 214 of the Police Regula- 
tions,*^-'* Art. 311 (2) would be attracted. 

Gromids on which an order of compulsory retirement may be 
challenged 

An order of conipulsorv retiranent nia) be (hallengeti on the following 
possible grounds: 

I. That it amounts to a ‘removar witliin the meaning of Art. 311 (2) 
and is accordingly invalid for contravention of the requireinents of that 
Article,’'** e.g.„ where it has been ordered as a penalty in a disciplinan 
proceeding,** or oiJieruw than under a Rule providing for compulsory 
retiremeat on reaching the age of superannuration.'* 

II. That the Rule under which the order has be«’i) made is unconsti- 
tutional and invalid/',** e.g., 

(i) WTicrc the Rule does not fix any age of superannuation but enables 
the Government to retire a Government serv'ant at any titne, without pay- 
ment of full pension.** 

(ii) Where the age of superannuation has not been reasonably fixed 
and is unreasonably short.** 

13. Gmiev Singh v. State of Puniob, A. 1964 S.C. 1585. • 

14. State of Madras v. ^pida, (19^) FactorieB & Labour Rep. 431 (Mad.) 

15. ^umkar v. State of M. P., A. 1956 Nag. 162 (164), 

16. The Patna High Court has betel in the negative, in Bam Adhas v. StM of 
Bihm, A. 1954 Pat. 187. But, aocixdlng to the Supreme Court dedaions, the 
sole test to be applied in such cases is whether the order entails penal con«e- 
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tfT, That the Arder is ultra vires the mfrvisions of th«^ Rule under 
uhich it purports to have been made,*’-* e.g., that the condition precedent 
for the application of the Rule had not been satisfied ** 'Thus, where the 
Rule requires that compulsory retirement can be order only ‘in the public 
interest’, it is open to tlu* Pelitionci to show that there vtas, in fact, no such 
interest involved But, in the absence of Utah yf(fer,** tlie detcrminaliou 
of the State Ooternment in this liahalf shall prevail*’-** and it is competent 
for the Coveinmenl to order compuhorv retirement on the ground of 
misconduct or inefficiency.*'* 

TV. Thai the order is mala fide** 

(a) by meic*> allegine that the oidcr is not m the fmhlic interest,' 
because the questifin of public interest is to be determined b\ the Oo\ eminent 
and not b> the Court;** 

(hi hj merely alleging th^t the molhv was to punish the petitioner*’ 

Superannuation. 

1. Tilts teim means the age fm the .iffainment of which a Goyernment 
servant ceases to have a right to continue in Government service.’ In FR. 
.V), it is referred to a'- the age of ‘compulson retit cmenl’ F.R 56 (a), 
thus, says — 

"(a) Except as otherwise provided in the other Clauses of this Rule the date of 
compulsory retirement of a Government servant, other than a ministwial servant, is 
the date on which he attain:, the age of 55 ycar« He may be retained in service after 
the date of compulsory retirement with the sanction of the local Covemment on 
public grounds, which must be recorded in wriling, but he must not be retained after 
the age of dfl vears earept in very special circumstances ” 

2 Even where the '•erviie* of a Govenimcnt servant, who has attaineil 
55 year®, is continued under the second part of the above Rule he does not 
.icipiire anv letfal right to ho’d office hv surh continuation ’ 

3 The validity of the second part to select superannuated persons to 
tie refaineil in service cannot ht challeneed as violative of Art 14 inasmuch 
as it is founded on the exigencies of public service’ 


Fixation of the age of superannuation. 

1 It is, competent for (',ovemmcnt tv) fix snv age foi superannuation 
.md lo raise or retltice it from time to time* There is no cause of action 
if an order raising the age is moiHfie<I subset luentlv, thus affecting tho^e who 
hail benefitted from the previous onVi.* If cannot be tirge<l that enforce 
ment of the retinced age .imounts to ‘rcifyiv.d’* 

Offiv'e orders changing the .>«*e of supemnnuatioii have been held to be 
inerclv executive instructions giving no fi’<tal fu/ht to hold office bev^nd 
.55 vears.* 

2. There is no obfi'Mtion to older letiieme* as soon .is the age of 
letirement is replied The jKiwei c.au be exercised am time thereafter, 
provided the requirements are ftilfillcsT* 


21 . 

22 . 

23 

24. 

3S. 

1. 

2 

3, 


Cf. Slate M Kah’than v SriM t1fW4» 1 Sl'R 

State of Mysore v Pn^maftabhach^'r^fa \ SC 6(32 

Sbit>cM^n v State of Vvwo A SC (2it2), 

Kam Dial v State of Pmiah A sC 1518. 

Union of A 1964 SC am, 

Cf of Assaw v Ptefoofitkaf A ^^0 SC 1314 

^hmffZiiTstatrVfrri*. * 

yi^hmimtltra v State af Sihgr A. ISSf Pfct, 30. 


S.C.R 093. 
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Oetemitetim of comet mge ct Oovetnment Mrvaat for retirement. 

1. If, in aj»y particular case, a question arises as to whether a Govern* 
ment servant has, in fact, attained the age of superannuation'* or compulsory 
retirement,* according to the Rules, he cannot be retired without giving him 
an opportunity to prove the fact of his age; otherwise the retirement would 
offend against Art. 311 (2).* 

2 Am entry in the Set vice Raster as to the dale of birth of a 
Government servant does not preclude the Govemnient from making an 
inquiry for refixing the date of his birth. But the decision of the Govern- 
ment can be based only upon an inquiry held in consonance with the basic 
rules of iustice and fairplav* The Government servant must be informed of 
the case he has to meet and the evidence in support of it and be given an 
porti'nitlv to set up his version or defence and an opportunily to correct 
or controvert any evidence in the possession of the authority which is .sought 
to be relied upon to his prejudice* 

Status after srqicraiuHiatioii. 

1. A permanent Government servant has a richt to hold his post up 
to his age of sunerannuaion, according to the Rules governing the condt 
lions of service* but not bev’ond that.’ 

2 If, therefore, a Government servant is retained in service after he 
has attained the age of superannuation, such retention would not confer 
upon him any right to continue in service, so that temination of his service, 
on anv ground thereafter, cannot constittrte ‘dismiss, al’ or 'removal' The 
reason is that such retention which is at the discretion of the Government, 
does not confer anv legal right to continue in office bevond the age of 
superannuation, and Gov'ernment has the ilisnetion to withdraw such 
retention at any time* 


Retention in service after superannuation, for purposes of inquiry. 

(A) 1 Some of tfie Departmental Rules authorise the retention of a 
Government servant after superannuation for the purpose of completiti? 
a departmental proceeding against him * 

2. Such order of retention must, however, be made prior to the date 
of retirement of the Government servant \nv such onler made with 
retrospective eflFecI, aftei the services of the Goveniment servant had in 
law, l*een terminate<l, would be a nullitv,*-’" for bv its unilateral action 
Governntent cannot make ,a fresh contract of service* 

fR) But, in the absence of a '»pecifi< Rnle that such retentirtn can be 
made for the purpose of matiiig a depaTfmcntal enquirv or holding a 
di.sdplinarv proceeding, a Rule vHiich mereh «a\« ‘hat a person mav b* 
retained in service after tlte age of siiperanntiation on *f*»blic qround^ 
wcMiId not justify an extension of service hevonl the age of superannua 
tion merely for the purp«»se of holding disctplinaiv prtjceedings, Tlie 
exprciMon ‘public grounds', in this context, simply means that a person 


a. 

6 

7 . 

a 

0 


n 


SWp of Orhnt v mnapani. (1967) 11 L.LJ 266 ( 269)'-. A 1967 S.C. 1269 
. fS.C) 

Dakthatratad v, I, G. P A. 1967 A«sa».i 13 (J4), 

PartA/^fam v. ffnhn of India. A 1<S8 S.C, 36; Mati Ram v N. R F. Ry 
K 1964 aC. 600. 

IMmdra v. State ot Bihar. A. 1966 Pa*. 196 <t99\ 

State of Assam v, Ptemadhar. A. 1970 *?r 1314 fWfO. 

State of A,*sam V. Sam A. 1966 SC. 473 fev R. 56 td) td the 

fhndsmentri Ru1e»>-^tate of W. B. v. hfrftiendra, A. 1966 S,C 447 (649)1 i 
"tyatch Smth V, S4«te M PcnkA. A 1968 SC. 72. * 

^gas^dri y. Stey. of State, A. PC V 



721 


8&n»m C0K8TITUT10M 0 » IKOU 

baviM Bieritoriotts records can be retained even after he has attained the 
spectned age^ because such retention would in the interest of public 
service,*^ 

PtadMrfa in tama a# cootmet or oeiidBtiew of a o a o ic o . 

1. Government is free to enter into a formal contract for the em* 
ptojmiort of a person which is not in contravention of any constitutional 
provision and if the employee is <li$charge<l in terms of that contract, Art. 
311 (2) is not attracted.'* Hence, there is no question of application of 
the present Article W’herc a per^n’s services are sought to be terminated 
at t^ expiry of the term for which he was engaged or at the expirj' of the 
period of notice by which, in accordance with the conditions of his service, 
his services could be terminated,"-" pro\ide<l, of course, the contract itsdf 
is not unconstitutionai, say, for contravention of Art. 311 (2).*» 

2. The above principle has been applied not only where there is a 
formal contract of employment or the conditions of termination of service 
are laid clown in the order of appinntraent under which the Government 
Mrvant entered into the service, but .also where the conditions are embodied 
in the Departmental Rules’* relating to the service in question which must 
be taken to be a part of the contract of einplo>ment." Some of the Rules, 
for instance, provide that the service can be terminated on serving a 
n^ce.**-'* Art. 311 has no application to sucli a case because it is not a 
'dismisMl* or ‘removal’ hut an ordinary case of a contract being terminated 
h}’ notice under its terms '* In principle, there is no chstinction between 
the termiiuftion of service of a person under the terms of a contract govern- 
ing him an«l the tenninatiun of his service in acconlance with the terms 
of his conditions of -ervice. lUtl such Rule itself nuist not lie unconstitu- 
tional.'* 

3. WTien a contract foi a fixed term expires, it is open to Government 
to re-cniploy the t^ficer on a fresh liasi'-. ami if the re-employment is made 
on different terms, the r^ccr hoUls on the teims of such re-employment, 
even though the new terms were inferior.'* If, however, after the expiry 
of the contractual period, no fresh engagement is made and the officer con- 
tinues to hold on without anv pcrioil Ixiing fixed, he holds on as a ‘tem- 
porary’ Government servant, and Art. 311 (2) would be applicable to the 
termination of such temporary emplovTiient.*" 

4. There has licen a serious controversy as to whether Art. 311 (2) 
would be attracted where the contractual power to terminate service, say. 
after issuing a notice of discharge, is use«l bv the Government for remov- 
ing a Govemni^ servant for misconduct, inefficiency or the like, which 
vvoukl have otherwise attracte<l Art. 311 (2>." 

The Supreme Court ha.s solveil thi.s controversy bv laying down the 
following propositions — 

(a) A termination of service brought about by the exercise of a con- 
tractual right is not per se a dismissal or removal witliin the meaning of 


Stot* of W. B: V. Nttpendro, A 1966 S.C. 442 (449). 

Sntkk Amnd v. Union of Jn4$o. A 1953 S.C 250- (19M) S.CR 
Vtion Territory of Tnpmm v. NUM Chooixo, (196l> S.C [C.A. 278/60) 
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Art. 3lt (2y, even ttmogli the opieiratihig In the m*m<l 0f the 

Government, for appl 3 ring the contractoiil power be the nusconduet, hegU" 
gence or inefficiency of the Government servant, for, in such cases the termi- 
nation of servjtte <jb^ not carry wiffi tit tlM-'peuftl oansequeaecs «f l^es of 
pay, allowance or pension already acquired by past services, under F.R. 52. 
In such cases, it is immaterial whether there has actually been an alleigatum 
of misconduct or even an inquiry, before the contractual power is used in 
order to detemline whether the contractual power should be applied against 
him.**' The same principle applies where a disciplinary proceeding was 
actually started but eventually dropped before the order of discharge was 
made, without recording any nmling that he is guilty of the cliarges,*^ 

It is only when a termination of service is ordere<l by way of puttisk- 
ment that it amounts to Misinissai’ or ‘removar.®* 

ib) In other words, the test for applicability of Art 311 (2) is not 
the motive of the authority but the consequences of the order of termina- 
tion of the service. It follows, therefore, that where the Government, 
instead of simply terminating Uie service in terms of the contract of rtnploy- 
ment, wants to impose penal consequences upon the Government servant, 
by way of forfeiture of the pay, allowances.** or peaston which he has ac- 
quired by his past services, Government cannot do .so by simply issuing a 
notice under the contract : it 'can be done only by a procee«ling in conformity 
with Art. 311 (2), on the ground of misconduct, inefficiency or simitar 
charge against the Government servant.*'* 

5. Bat if the order does not entail penal conscqcences; It does not 
constitute ‘dismissal’ merely because the contractual power was used by 
the authority, with a motive to punish the Government servant.*’’ 

It follows that there is notliing to debar the Government from dis- 
diarging a Government servant in terms of the conditions of .service after 
a prior order of dismissal has been .set aside and the Government servant 
re-instated.* 

m ^ 

6. <rhe form of the order is, therefore, not decisive as to wliether it 
amounts to a dismissal, to attract Art. 311 {2).** W'hetlicr any order dis- 
charging an employee in exercise of the pow’cr conferred by the conditions of 
service amounts to an order of dismissal w-ould depend upon “tlie nature of the 
enquiry, if any, the proceedings taken therein, and the substance of the final 
passed on such enquirj’”,** and the material facts that existed prior to the 
order.* 


Wbeflier it b powisigUc to contract out of krt, 311 (2). 

1. It is, however, not permissible to contract out of the provisions of 
the Constitution, Including the. provisions of Art. 311 (2).*-* 

Hence, any provision in a service contract with the Government to the 
effect that Government would be entitled to terminate the service of the 
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employee for menial or physical incapacity oi misconduct witliout any notice 
or without giving any opportunity to the employee to show cause would 
be void.* 

2. It is quite lawful in a contract lo provide Uiat the service wou\d 
be liable to be terminated with or wnliout notice, but if it provides that 
the service can be terminated on tlie ground of imsconduct or indficlencj, 
without giving him an oliportunitj to sliow caut>c, it militates against Art. 
311 (2) and is to that extent void bor this, reason, the G>urt will so 
construe the terms of a contract, it ixjssible, that it will not entail tire ter- 
mination of he services of the cmiilojte on ground of ‘misconduct’, without 
complying with the reqWrcmcnts of Art 311 (2) ** 

Diacharge of a temporary officer, holding otherwise than for a fixed 
term or on *qiiasi«pmtnament servio^. 

1. R. 5 of the Central Services (Tempoiatj Service) Rules, 1949 
says— 

“(a) The service of a temporary Government servant who is nut in quest permanait 
service shall be liable to termination at an> time b> noUcc in writing given either by the 
Gopemment servant to the appointing autliority ur by the appointing authqnty to the 
Government servant 

(h) The period of such notice diall be one month unless otherwise agreed to by 
the Government and by the Government servant ’ 


2. It follows fioin the dtciMon in Vanholam \ Union of Indta^ that 
when a person liolds a tempuiar^ ixist, ur is appointed tein][X>taiily to a per- 
manent post, without specifjmg a hxci tciin md such lemiKirarv officer has 
not attained quasi permanent status, ins disciiaige would not constitute 
a ‘dismissal' oi ‘removal’ so as lo attiact .\it 311 (2),“ * except whcie 
Government intends to intiict penal conse<iucnces upon Iiim liy v\a> ot loss 
ot the beiietils acciuitcd b> him bj Ins i»asl services 

3. Thus, — . . , 

(u) No peual action is involved wlierc a tcmiiurary ot&cei is sunpl) 
‘discliaigcd’ on ihc abolition ot the lempoiaiv po-t,’,'-' even if the abolition 
of the post takes place on the failuic of depaitmental or cnmmal proceed- 
ings against the oflicei on the diargc of some misconduct * 

(ft) On Uic same piiucqile, when a peison is appointed to offiaatc 
during a particular contnigciic), sucli as a leave vauiiic), Ail 311 (2) is 
not attracted when that ^urticular coiilingcnc) tciimiutcs.** 

(f) A penalty which does nut iullovv tiom the tcimmatioii as a consc 
quence is not relevant foi attracting Art. 311 |2), eg. the denial of sub- 
sistence aliowaiuc duiuig tlie pciiud of sa^pcnsiun aiiteiioi to the teimma 
tkm of service “ 

4. Tile tnoUie oficialing in the mind of Uic authoiitv m termniiiUng 
Uic sei vices of a lemiioiarv scivaut vloes not altei the charadci bf the tci- 
niinatiun and is not mateiial loi dctennmmg vv nether Ail 311 (2) is 
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sUracted to such tennination.*,’* £v«i where an in^uiry^ into the condikt 
of the Govermnent servant is held for the purpose of dc^iitg whether the 
contractual power to discharge should be used, and a simide order of dis- 
charge, without any stigma, is made after dropping the formal discipfinary 
procmings, Art. 311 {2) cannot be invoked to challenge the order.”, • 

5. But Art. 311 (2) would be attracted if the temporary or oflkiating 
appointment is terminated by an order which imposes other penal con.«e- 
quences, e^., forfeiture of salary;” or withholding of increment** already 
earned ; or rarring future empio>'ment or a sligma is cast uiion the Govern- 
ment, ser\'ant in the order of discharge,*” e.g., holding him 'u^straUe to 
be retained in * Government service’.*' There is no sudi stigma where 
subsequent to the order of discharge and, in reply to his representations, 
the employee has been told Uiat he could not be re-employed b^use be was 
an ex-convict.** 

Art. 311 (2) would also be attracted where, instead of terminating the 
service by notice, the authority chooses to hold an inquiry into his alleged 
misc(HKluct.** 


ProiMtioaer, who is. 

1. Briefly .speaking, u IVobationer is a person who has been appointed 
on trial ami has no right to the post held by him.** 

2. Where the Rules provide liiat all appointments in a service arc 
to be on probation and Government has no discretion in the matter, an 
officer appointetl to such service becomes a probationer according to the 
Rules even thou^ the order of ap(x>intment does not expressly mention 
tlie words ‘on pr^tion'. 

3. It is also absolutelv within the piovincc of tiie (lovetnmcnt to 
extend the probationary period of a Government servant from time to time 
according to circumstances.-** Once appointed 'on proliatiun’, a Govern- 
ment servant continues in that status until he is coiihrmed or ilischarged.**-*' 

Statwi of * prb b utioa c r after of apectiied period of probatioii. 

1. Where the Rules** or die order of appointment*® expressly provide 
that the Probationer will lie automatically confirnied on the expiry' of a 
specified period or on expiry of the maximum periixl fixetl,*’a it is obvious 
that no order of confimalion will be requireil after the expiry of the period.” 
The resuh is the same where the Service Rules fix a period of probation 
and forbid any extension thereof.* 

2. In the absence of such express provision, the 1 Probationer cannot 
cbim to liave been confirmvd merely because his original period of proba- 
tion or an extended period’ has expred,**,* Me continues to be a Proba- 
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ibner untit there is an affirmative order of his confirmation by a competent 
authority on being satisfied as to his worth, or he is absorbed m a permanent 
post.**-** Confirmation does not depcinl upon mere passage of time; * it 
depends upon the Government «*crvant being fountl fit for confirmation. 
This is an implied term of api)ointinent on probation, 

3. Even in the absence of any pro\ision for extension of the pro- 
bationary period in the Rules or in the older of appointment, it* is open to 
the competent authoritj to extend tlie perio<l froni liinC to time according 
to circunlstances, for, it is impUcit in an apfioinlment on probation that the 
probation wouhl continue till such lime as the probationer was either con- 
firmed or dischargeil.** 

An extension of the period oi probation may, accordingly, Ije made 
even after tlie expiry of the oiiginal or exlenderl period of probation,**,’ 
either expressly or by implication-^* 'J'he result is that it is immaterial 
whether there is a foimal of<ler exlendiig the probation or whether it is 
given retrospective effect oi not.** 

4. There may be cases wdicre the onier of appointment oi the rele- 
vant Rule says that the spCMlied peticxl of ]>iobahon will not be extended 
or will not be extended beyond another stiecihed period, say, one year/ 
Prima facie, in such a case, if the Government extends the tnobation in con- 
travention of the Rule, the older of the Ci«>veinmcnt benmics ultra vires, 
Nevci thelcss, if the Guernment does extend the peiiod and tlie Proba- 
tioner, witlKmt tendering his le^i^nation within a reasonable notice,* continue'^ 
to serve as before, it may he taken that the contiact Hjin been -modified by 
his consent, and he can ncithci Cimlcnd dial hiN ^eiMCC has terminated 
automatically on the expiry of the legitimate i ciiod of jiioLuiion oi that 
he has been auloinaticallv confiimc<l because it was ilie duty of the Gov em- 
inent to confirm him ‘•oon .is the jH'iiod of probation was completed. 
The reason is, as pointed emt by tiic Supieme Coint in Sukhhan\\ case/* 
Uiat no Piobalioner has a legal claim to be cimfirmed meieh because of 
lapse of lime, the satiNfaclion of the cmni'eUnt authority that lie is fat 
to be Confirmed is essential 


Disdiarge of Probationer: Art 311 (2)i if attracted. 

1. Dischaige ot a ptobattoner at anv tune before he w confirmed, 
Without any imputation and without any penal consequences ulhei than 
tctiiiinatton of service would ind atliact Ail 311 


Appointment to a (m piobaltun gucs Ui the per '•on so appointed 

no right to the post; hence, the teimmatum of that employment wiiliout any 
injuiry' whatsoever cannot be saui to deprive him of any right to a post 
and in, therefore, no punishment.',^ 
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2. But the discharge h> ordered on the ground of Quacond^t or 

the like wd ir attended with penal consequences:. Art. dlf (2) must be 
complied wHlu* Hence^ , ; 

II, instead of terminating the services of a Probatioaec without 
iiiquir)C, the employer chooses to hold an inquiry into his alleged tmsconduct, 
or inid^enc^, or lor some similar reason lor the purpose of punislung him 
for such misconduct, the termination of service is by way of punish* 
ment, because it ^ts a stignu on his competence and thus affects his future 
career.* Hence, if a Prumtioner is discharged as a result of an inquiry on 
any such ground, the order of tenninatiun of service will be struck oowa 
if the requirements of Art. 311 (2) are not duly complied witht^* Even 
where no reasons are given for the teimination, it can be shown frmn the 
antecedents and other orcumstances that it was nudo fide and intended to 
be penal.*** 

3. But an order of discharge of a Probationer is not ‘penal’ merely 
because — 

(•) The order recites 'unsatisfactory work and conduct’ as the ground 
for discharge.*,” 

(it) If, the disharge lakes place as a result of an inquiry ‘to ascertain 
whether he was fit to be confirmed’. Art. 311 (2) will not be attracted.*,** 
The rationale of the decision in diis case is that there was no penalty 
besides termination of the probationary appointment.** 

Where the order is made after inquiry, tlie object for which the in- 
quiry was held has to be looked into in order to detemiine the nature of the 
order made.** 

(«i) Even where the order of an order of reversion from a higher 
post on protektion imposed the additional penalty tlvat “he should not be 
considered for promotion for a period of seven years from the date of 
reversion’’, the ^urt held that it did not attract Art. 311(2), because this 
latter part of the order liad been cancelled by tlie Governor upon a memorial 
submitted by the employee.** 

Art. 311 (2) is not attracted because there is no dismissal, where the 
employee voluntaiil) tentlers his resignation and that is accc()ted by the 
Government.*'' The service is terminated as soon as the resignation is 
accepted and the employee has no riglit to w ithdraw it thereafter even though 
the acceptance has nut been communicated to the empiuyee.** 


*RedaetkHi in rank’. 


1. Reduction in rank neans the degradation in rank or status of the 
officer, directed by way of penalty.**-*® It thus involves two elements — 
(o) a reduction in the physical sense, relating to his classificaliuu as a 
Government servant;** (b) such d^radatiun or demotion must be by way 
of penalt)'. 


t 

to. 

11 . 

12 . 


Pankeitem v. Vfdm of India, A. l6$6 S.C. 36. 

State td Oritia v. Rmt Naroyan, A 1961 S.C. 177 (/»). 

SutMane v. State if Pui^, A. 1962 S.C. 1711. 

Mdkh V. of India, A 1964 S.C. 419 (46$). . 

AS. A 1966 SC. 1842 (i«46)t ktdte of Punfab v. 
^ *be imuiiy was wio HNne laisomuct 

of India, A 1 969 ttft («2). 
m A 2962 $£. 1704. 
hSSa. A 1964 8.C. IBM. 




snosTRs cONSTmmoN op iptdia 


m 




A. Reduction in rank in the physical sense take^ place where the 
Covemment semnt is reduced to a lower post or rank"* or to a lower stage 
in ttie |»y-scale.*,** 

On the other hand,— ' 

(e) The Word ‘rank’ in Art. 311 (2) has refeience to a person’s dassi- 
hcation and not his rarticular place in the same ca<lre for the Irferarchy of 

the service 'fherefore, ^'losing some places m Ihe seniority is not 

tantamount to reduction in the rank”, the leason being that officers in the 
s»aiw cadre hold the Mine rank,’^,‘® What happenetl in tliis case was that 
owingi to the withholding of the Petitioner’s promotion to a higher rank for 
sometime, when subsequently he was promoted, he got a place in the seniority 
list of the higher rank which was lower than that which he would have 
got, had he been promoted in due time It was held that he had got the 
I.igher rank by the eventual pioniotion and that be could not complain of 
loss of seniority' in the promoted rank, l»erause that ihd not involve any 
t eduction in rank. 

But if, as a result of the reversion fiom an officiating or temporary 
appointment, the employee loses his senioiitv in the substantive rank, it would 
amount to a ‘reduction in rank’ piovidcil it is onlered by way of punishment 
and not by reason of administrative consuleiations The real test to 
determine whether Art 311 (2t would be applicable to such cases, therefore, 
IS whether the impugned order has been inacle by dtiav of penalty 

(h) Where theic is no reduction in, pay, right to j tension, gratuity and 
the like, the mcie fact that the Petitioner ha^ lieeii transferied from a post 
which is the Uea<I of a Department to aiiothci p<jst which is not designated 
as Head of a Depaitment, does not constitute a ‘reduction m rank'.'* 

B As regards the penai nature of the reduction the Supreme Court*® 
has af^tied the test of ‘right to the i ink’ in question, m the same nvanner 
as the ‘right to the post’ test has been applied in the case of dismissal or 
removal.** Thus, 

(i) Where a Government .servant has a right to a patt’cular rank, the 
very reduction from that rank will be deemed to be bv wray oi penalty**-*^ and 
Art. 311 (2) w'ill be attracted, without more. Thus, 

An officer who holds a permanent post in a substantive capacity, cannot 
be transferred to a lower ixist, without complying with Art 311 (2).**-** 

(») On the other hand, where a Government servant has no title to 
a particular rank, under the contract of Ins employ nieiu or conditions of 
service, — there will ordinarily be no reiluction in rank within Uie meaning 
of Art. 311 (7),’ eg, where a perMjn's name is deleted from a promotion 
Of selection pain A where he had been placed on a ‘provisioiMl’ basis,* or as a 
temporary measure, c g , during absence on leave of the incumbent of the 
hig^ office,** 


16. 

17. 

lA 

19. 

ao. 

21 . 

22 . 

23 . 


Shilk V. N. S. Ky, A 1966 SC 1197 fP* * 2 ?* I»«PO«lkin to t|« 

aontr ary in Dhnttvar v. Cktef CofnmcTetat ^pdt., A 1969 Cal «09 overruled]. 
mShK V. state of Mysore. A 1962 SC SUl). 

Ci, State of Ptmfab v /afdto. A 1964jvCjMl 
iUspei V. Vmm of Iniio. A. 1967 SC 

ShtrtiaeM V. VttoT Ptodesk Govi , A 1957 S.C 250. . . n i. < 

VMmoi Indio v. Pmrholam. A 1996 Punj 207, affimwd by Patskotam v 
Union of Jndk, A 1968 S.C. 36 _ 

SMUn y. N, S. »y., A. 1966 S.C 1197 


^ l^oS'MPmrob v. Sukibons, A. 1957 Punj. 191.^ 

ffii jl/tampalM v. Union of Indio, A. 1964 SC. 1864 {1861) 



SKMTXIL COKSMTUTION Of ttiWh 


m 




(m*) A single Judge of the Punjab High Co«rt**« has htdd diat even 
where a Oovenunent scrvbnt has been appointed to oflGuciate in hig^ef post 
for a fired term, a reversion to Ids substiantive post befoee the tJipixy of 
that period would not amount to reduction in rank. Rut the real question, 
in such cases, according to the <lecision in Pershottam's core** is (a) whether, 
according to the rdevant Rules of science, such officiating a^tointment for 
a fixed term or tenure*'** confers upon the person a ri^t to hold that post for 
the specified period ; and (b) whether the reversion is ordered as a penalty 
for ‘unsatisfactory puformance'.** 

Art. 311 (2) will be attracted even in such cases if the reduction 
visits the Government servant with J>ena/ consequences, such as loss of 
seniority in his substattUve rank;** stoppage or postponement of bis future 
chances of promotion,**,** an ortlcr of refund of excess payments, giving 
effect to the reversion retrospectively;** or it is attende<I with a stigma.*® 

Where a case of this class comes before the Court, the Court has to 
see from the order passed whether it affect*! the seniority of the Govern- 
ment servant in his substantive rank or the chances of his future promotion.’* 
losing same places in the .seniority U.st within the same cadre is not tant- 
amount to reduction in rank.**,* 

IT. Tn some earlier cases,* it was held that it uras the intention of 
the authority or the conduct of the Government servatJt concernefi which 
attracted the operation of Art 311 (2). Rut the Suprejne Court decisions 
referred to above ha\e established tliat it is the petial lonsequeners of the 
order which is material. 

Tn other w'ords, the motkv bchiiu! the reversion is immaterial.* * 
Hence, Art. 311 ( 2) is not attracted where an emplovcc is merely reverted 
from ins higher officiating p<»st to his slhstantise post, even though the 
motive or ground for such rever.sinn be misconduct, inefficiency on the like.* 

It would follow, therefore, that there is fio rwluction in rank in the 
following cases: 

(R where catam posts !vere allotted to the Petitioners under a misapprehension 
and the Petitioners had ro right to remain in those posts. e.£.. for want of the requisite 
qualifications, or in contravention of the Rules regulating promotion,' e.g, without 
consulting the PuWic Service Commission* and so they were reverted to Uieir ongina) 
lover posts, 

fii) Under a misanxehension of the Rules,' certain officers ofiiciaiing in a higher 
post were confirmed in those posts, though there were no permanent vacancies, by 
creating siqiemuinerary posts^ but this could not be done by such procedure. Upon 
objectioo taken by the Accounta. t General, the mistake was rectified by ‘de-eonfinuiiig' 
theiw offkcrs. Held, that Art. 311 (2) was not attracted because the order was nuuk 
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only u> correct an earlier error and not to punii^ the officers in Question who had no 
right to the higher rank ewr post.« 

(iif) When an officer loses hib seniority owing to the revision of the senioniy 
rulesi^ or because a more senior cfficer is transferred to the cadre from elsewhere, in 
the usual course,*'* or owing to integration or reorganisation of States 

(iv) A person who had attained a benefit in the way of seniority relaxation 
of the rules cannot claim as of right any particular rank m his substantive cadre or 
seek to enforce such right.** 

(tO Where the relevant Rules provide that when an employee is confirmed, another 
claimant to that post may appeal against that order of confirmation and have it set* 
aside, the confirmation is subject to the administrative appeal and that, accordingly, 
when it is sot aside as a result of mkK apjieal no nduction in rank or any punishment 
involved 

(ri) Similar would be the resuh where the officer who made the order of confirma 
tion was not competent to make it or it in respect of a post which is not vacant 
in fact ji 

2. On the other haivl, the {Knal consequences' which may attract 
the operdtion cif Art 311 (2i must In? consequenccb to he sufteied by the 
delinquent ofHcet while he is in service It does not extend to a reduction 
of the pension because a pension is inicd to a (lovernmcnt servant, aftei 
he hO’- letired, and sole!} at the discretion of the C'lOvcrninent On the 
same printiple, an onler for the leioverv trom the pension of sums due 
from the Oovetnmen (servant m he of I >^s caused h\^ hl^ ne£(ligence or 
the like, would not <on^titntf a tc<hutu»n in rank* willnn the meaning of 
\rf 311 f2)^^ 

3. Once tin foiegoing conditunis m ♦’idhllt 1, Art 311 i2) will he 
attracted, whcthei the redtution m i oiK i- pcimanent or i- tn )>e opeiative 
for i tempo! ar\ period 


Reversion from oRiciaiing appointment. 

1. Wheie a i>erson is appeunted to a highci on oiuhation' or 

ill an offiiiafim] <apa<U\, he doe*^ not aMpme an\ legal right * to hold that 
jMjst for anv pciiud whalMjcvci and accoidingU theie is no reduction m 
rank’ within the meaning of Ait 311 fil. if he is mcrclv re\erte<l to his 
substantive [xist* even though the vutne foi such uveisum he miscun 
duct, inefticienev unsuilahihl) or (lu like, md the i eversion is maile after 
holding an inqinrv to tlcicinun« his fitness for the poM,*’,-^ ** or even f<ir 
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ilic purj^ose of dcferrtJinirtg; whether » disciplinary procee<ling sbooW be 
starKMl against him.®* 

2. An (trdtv of ^tfver^ion from «n officiating post may attract art. 311 
(2) only if the order ‘'visits llte servant 'With any pcttof conseguencfS , 
«>tlier than llie reversion, e.ff ., — 

fa) .'Hopping' or .postponing his future chance.s of promotion,”,** wen 
thotigh for a limited period; 

(/’) affecting bis seniority in the substantive rank;**,® 

(f) forfeiting hi.s pay nr allowances * or increment alrea«1y earned.** 

On the oilier hand, the mere deprivation of tlie higher emoluments of 
the (officiating post is 'not a ‘penal consequence’ for the pre^ent purpose, 
because that i.s the usmi conswjuencc of the order of reversion from the 
tffieiating post which ho had no right to hold.®-’ 

3. Wlieic the name of particular employce.s is placed on a Seniority 
I.’st on a proi'lsional ba\h~'"‘ and the Rules in question do not give an 
nidefeasihlo right to retain that seniority, the reversion of a person higher 
in that List does not constitute a ‘reduction in rank’ merely on the giound 
that persons lower in that List have not been reverted.®’ 

4. W'Jiere the reversion is ordered on the ground of unsuitability, 
without any additional i>enal conse<jucnces, the reversion would not amount 
to a 'reduction in rank*, even though the order is made after making an 
inquiry for thf purpose of Jctermimiui the suiiabdity of the entploYCc for 
the pcjst in which he was officiating;®’,* or a person jiini(<r to him is retained 
ir the higlter post,** 

If the reversion takes place merely foi administrative reasons, the 
vulc of ‘last come first go’ should ordinarih he applied;’ hut it has no appli 
cation where the reversion is ordered on the gi(»und of uTisuilahility, after 
iii.il, (tf the employee in question."’ 

5. But there mav -he cases where a person has a right to hold a higher 
P'j'-t by virtue of mere seniority of service, cit, a I’olice Officer in llic 
junior scale has a right to he promoted to the senior scale by virtue of 
l)is seniority in the junior .s*.alc,‘’ provirhd a post in the senior .scale i- 
available, under the imwisions of the All-India .'service .^l■t. 1051 and thv 
fridian I’oHce .'service ( Kcgulvtion of Senioritj ) Rules, 1954. In such a 
vase, if an officer of the junkrr scale is appointed to a [>ost in the senior 
c.vlc by reason of his senioritv, even in an vf/ictatiuij capacity. Art. 311 
1 2) nrusi be complied with for reverthrg him fnair his officiating ap- 
pointment, — 

fj) if the rrjvcrston is made, not on admhristrativc ground.^, .such as 
tire rctrrm of the petmanenl incurnlrcnl (rii leave or deputation,'' l»ut on the 
ground of nrisconduct or with inrpufalion.s, such as of ineffictency, or un- 
i.tness for the jjost;® or 
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(iiy if he is iiot only reverted to the lower post hut his seniority in 
Uie juiiJQV list is lost or his promotion to the senior scale is withheld or his 
chances of promotion to the senior scale by mere seniority on the occasion 
of a future vacancy is jeopardised by reaisun of the promotion of i^rsoas 
junior to him being api>omte<l to the higher po^t.” 

Reversion from temporary appointment to substantive ppst 

1. It is settled by llie »Supreme Court deci.don in Porshotam v. Unio^i 

of hidia^ that when a person is appointed io a temporary post, without a 
fixed term, he acquires, no right to hold Dial p(is(, unless ami until h\i 
service in the temporary ix)nI ripens into a (| nasi -pern uinent service, by a 
declaration to that effect. '‘a lo such a ca>c, the wSupreme Court holds, it is 
an implied term of his einploynient in the teir.T.oniry /e\en though the 
appointment may have been on a Mibslanli\c and not ofticiaiing basis) that 
it is lenninable by the Oovrenmeni at any lime, on rea-.ona!)le notice, Revef” 
sion from such temporary po^t to tlic (Tovemmenl .'servant’s subslaniive 
docs not, accordingly, primu facie redrclioii of rank.^ Hence, 

there is rK» question of application of Art. 311 <2i when tuch reversion 
lakes place, 

(a) On account oi llic abolition of the po:i;‘’^ 

(/?) Where proinolioit to the higher ppM had .been unaudiorlsed or 
irnalid*^ or made on a pro\i.stonal basis till a senior returns fnmi lca\c or 
vleputation,^-’ or made under a wrong application of the Rules'’' or under a 
mistake of factsd^ or misrepre--entaiion/'^ an»l a fioh seleaion on a reguhu 
^basis is ordereil by the Government : 

(c) Where die officers i.s sim|dy rescued to hi', sim'-tanlb.e po-1 v\ith- 
out impt‘Mng any rM'Miiional penalty, e.g,. atiecting hi'' tank or chances of 
promotion in hi^ suhstanli\c post,’** even though sucu reversion i" ordered 
on the ground ijf unsalisfactury work t>r misconduct.’' 

2. Rut if, instead of simply reverting die (luv vnu-ien! "enani from iiis 

temi?orarv post Uj his siii»taiui\e po^t, Coxernuunl iuteiul'^ to penalise die 
CiOvernmeiU ^er^ant Uir siaue miscumluci or ihe like by way vO fortelli re 
of the benefits earned by Jilm by .^er\icc in tliai ov to tvcl Inm in i*'.' 

future chances in hi^ subsUiniixe post it will Lonsiilute iC‘*uciion in ran.' 
and Art. 311 (2) will be attracted.’* 

It would be similarly j'len-d if the officer is reverted !ioi to hi^ sub" 
taiuive post but to a po-.t in a rank le»\\er than th.e sl!b^lami^c po^t or ilic 
urilcr entails penal con>e(tucnces other dian iho^c liowing out or die vc\cr 
siun,’'^ e.g.. exclusion from tiu- ‘fit li-ni* fur promodon,'* a icmaik or censure 
in the Confidential Roll fur mi^comluci d’’ ‘ r dic order of discharge s'' 
ir.ade after a formal departmental iiiquir}- i- lieid and die empKiyee is found 
giiUly of the charge.s, and the r^rder of di>chargv adds a stignia. c.c/., dial 
the employee is ‘undesirable lo be relamcd iji Crovernnieni sersice.’* 
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ttvan^ Hm been *tt«»ied ’Wift !P««*1 *w a ^ mk to 

(isiUii.4i m the fevcwioo will aot b« M»v»»irf tor wiU» 

Alt 311 (3).'* 

4. In tlie absence of any penal action reaultkif <««» nweraion, An. 
311 (2) would not be attracted nwrely because a preliminary inq^ry is held u, 


5 But y^lml the ap|wintnieiil to a temporary iH>$t Is for a fixtJ tenn 
a tcnninatioti uf that a|K)intn)e!it can be nw^le only acamling to An. 31 1 
i2).^‘ 

OMcdhttioo of order of eonSinMtion. 


Though co/jhrmation of an officMti/tg ;i|>(a;Ji]tnK‘J»t a light io hoU 
that poht, being an a(lnum:>traii\t onkt, it is tc\ii*Mc on the grguiio that 
it hdil been made through nu>Uike/‘ 

Cancellation of a coiirirmatio?i onlei, iii the above tmiim^Unecs, can 
not be challenged a*^ con«-tiftitiiig ‘redutiion iii i.ink’ 


Reversion from post lield on deputation* 

1. When an officer on deputation is seni liack to Ins oiiginal |)o>t at 
the end uf the peritnl of deputation, if that was vjK'tihed. oi at am liine 
on account of adiiiiiiistrativc exigeiKiesi not tonneUed \Mth the woik oi 
coiiflnct of the officer, (heie is no icduction in lank*^* 


2. But \\here the deputation is Un a u\m ,mcl the offuoi is ie\eitod 
during that jieriod, not on account uf am adininistiati\c exigciK) but onh 
with a view to sending him to a }Kist vanning a lowei sal.in, with a stigma, 
Art 311 (2) must be complied with*'*' 

3. If, howe\er, he is sent awa) iioin a tenuic post betou the t\pir\ id 
the peuLMl of tenure. Art, 311 (2i must be compht*! witli if- 

ta ) ihe reverbion is* to a post hmer in tank than tlic j^o'-t held on Knint . 
or 

(bj there ib a bligma ati.ulicd to the ordei of iiM'ision that is lo sa\ 
if the reversion is not due to a pure acii(*ent ut stnae !>ul his woiK ui ton 
duct is alleged to be unbatibfactorv 

4. Appointment of a nieml>er of llie State cadic oi the Indian Ailmi- 
iiistrative Ser\ice to a tenure |x>st uimIci the Govcinmenl ot India is nut 
a case of deputation but one of proinutiun to a higher |x>si ** 

SvspeBsum. 


(A) Pending Dcparimaital inquiry 

1 Suspension of a Government servant pending deparlmental iiiquirs 
into ailegationb against Ins vonducl i5> icsoitcd to foi facilitating inquirj 
II. Sus{)ension pending deparlmcHfal inquiry iv something tern- 
IHirary ami does not involve punishment.*^ It means a lemjMjrary tleprivalion 
of Ihc officer's functiomu or the right to flischarge his tluties but d<jcs not 
amount to any lowwing down or reiluclion of his rank oi status-*^ Hence. 
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< 2 ) is nece 9 «»ty before liadcbg 

an wm w of this natim;.^-^ 


ill. Siispm&xon pending mquir) is an adnmismthe and not a quasi- 
ju^cia! ord^r. It is not necessar> to make any inquiry into die dbarges of 
nna<^nduct or to obtain the explanation of the Govenulient servant before 
making s^uch ordei It can be made if Uie authority concerned^ on getiug 
a complaint, considers that the alleged charge does not appear to be ground- 
less, that it requires eiiquji) aiwl that it is nccessar> to suspend the Govern- 
ment servant pending the tiiqunj * 


IV Where the power tu su^kikI is subjtxt to statutorv amdilions ui 
limitations, the order will he ulha iins if the condilioiii) are violated/ eg-- 
In the uise of I nieinhn of an All India Sersue, m Mew of the lau 
gnage of i 7 (1) ul the All Iitdia Strvuc (Discipline and Appeal) Rules, 
1955, an urdei of susi>ension nn be nude onl} whtu disciplinai) proceedings 
aie \iartid and not v^^hcit tht\ an fitifcfy Cf ntcm plated 


Fcndint! tnmttial unL^tt/jalion or trial 

The Rules of s(,ioc I )tpaf Iniuits aKo authoiut sjs|>(.ns!uii lA-iiduig 
cnininal jaoccodings agitnst a (io\cjnincnt ^Livint, 'houji a^ in accusa 
non OT iu\ C''tigatu>n umnti-tc 1 witli his Go\triimcnt sci\ant u 

inade oi he is ai rt‘‘ttd * 


I / > Is ii Mif slant I ( fina* ^ 

huspensiijii II i\ dNo be uvaidcl u i subsiinu\t puniahnient undei 
till CimI Scmkc Kiguhiioii It would tlicii annum lo u no\al willun the 
imannig ot ^Vit 31! mj that ill the rciiuiuntcnt'^ ut ll al \ilide mu&t i»e 
toniphecl ' ilh * 


Whether there is any implied power to suspend pending inquiry. 

1 1. lulti the tMHial lau ot nii ter in<l -scivant whik a contract oi 
eniploMuent subsists the ht\ ml is biaind to icndci '•i \ue an 1 die. madei u 
loiind lu pa> '1 he powci to ''Uspeml the woikuim is not an unphed lenn 
i>f the <c>mtact Heme \nlc^^ here u in expiess term in ibt u)mia».^ ilu 
niastet has no right to susptnd tnd it he ^!oe•^ toibul him h \i ik he niu«ii 
pav tot the jieiiod the scivant was pieventtd fiuin lendcnne hu seivicc 

2 \flei SOUK lUKcrituitv ii has been laid down Iw the Supreme 
Coutl that the gtnerd 1 iw is i> mister m<l bcrNdit is aKo applieablt 
bioadU, lu (ioNoriiinonI senue In the icbult, 

(fl) The lonti let or cmploMuent nia\ be suspended exonciatnig eitlui 
part} fiom his obligations tlK»eundei (»nh il the eonliaet ot emploMncnt 
ui the statuton uile's gtjNennng tin seuiec expresslc punielc lor sueh 
suspensions^-’ W licit iheie is sueh |w\ci (onlened l)> the eonlract oi 
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tlie rul<K^ the Gk>venunent servant will not be bound to render service during 
the ptriod of such suspension, nor will the Government be tinder any obli" 
gation to pay bis remuneration.*** 

(i) Any such ixiwer to suspend the contract of cinplojnicnt is not an 
implied term of employment.*-* Jn the absence of any such power con- 
ferred by the contract of employment, expressly,, or by tlie Kules govern- 
ing the service, therefore, the Government can only forbid the employee 
to work, pending an inquiry being hehl against 1dm ; but in such case, the 
contract of employment will not be suspende<l.*“ The result will be tliat-- 

(i) The cmplo}ee will not be free to take up other employment; 

lit) The eniplojer snust pa> him his wages; 

(in) Since tlie ixmlract still Nubsists, either i>art> is cntiilwl to tcrim- 
nate the service by notice, if the Rules gi\c such power to cither party, ey, 
in the case of temixirary service.** 

(c) Rut even where there is no contraitual oi slatutoi) ]x>wer to sus- 
pend the contiact of emplovmcni jiending inqutrv, what amouiu o^ wage-^ 
will be payable to the cmplojce dining the peiUMl when the cinplojcc i- 
forbidden to work, {lending inquirj, will depend on the Rules; 

(i) If there is a provision as to the amount of leinuncrations oi alio 
wance to be paid to the Government servant during suspension, the pajmenl 
will be made in accordance Ihcrcw ith.**,'* 

It has been held that FR .'.i 34 of the rundamcnt.il Rules'* a» well is 
other Rules which are similarlj couched in general li-itns. nuiIi as n 151 2 
of the Jhanbay Civil Service Rules,",'* lompiise in tlieir scope both sus- 
pension as a {>enalt> as well as sus]x-nsion ns an nileiim measure so th.tt in 
the case of suspension pending inquiry' (even in the absence of any spccitu. 
power to do so), payment to the emplovee shall be made atcoiding to the^c 
Rules. 

(fi) If tlieic is no such rule pioviding foi the witlilioldmg of'tht full 
wages ilufing suspen'ion, the Gov eminent senanl must be paid Ins full 
emoluments during the peiitKl he is suspcnde<] pcmling inquir}. 

trf) Where the power to ‘appoint' is confeircd by a st.itute oi b\ tin* 
Constitution, the jiovvcr of suspension ma} be drawn by interprct.uion oi 
the word ‘appoint’, bj virtue of s. 16 of the Gencial Clauses Act.** 


PositioB of a Govenunott servant under suspension pending inquiry. 

1. A Government servant who has been susiieiidcd ]>cndlng ilcpail- 
mental enquiry or judicial uroceeding does not cease to hold bis otficc; he 
only ceases to exercise the powers and disciuirge the duties of his othcc fot 
the time being. Hi^ powers, functions, salaries and otlier privileges remain 
In abeyance but lie <loes not cease to be bound by his obligations a-? a Govern- 
ment servant. He continues to be subject to the s;ime discipline an<l subject 
to Uie same authorities, tl is sometliing less tluut termiruitiun of service 
Hence, iluring the period of suspension, the Government servant v..umut 
sedc empkjyinents cisewihere nor can tlie Government* employ anutlicr 
jwrsun in his place.** 


2. On the other hand, since tlie performance of the contract remains 
in abeyance, the employee cannot enforep tlie terms of the original contract 

12. v Vttifitt 0 f India, A. 1964 &C 787 {fm. 

13. mitatdya v. Smt oj M. P,. (1970) I SJCMM. 294 <399), 

It. gSjMt V. <1966) 2 1331 U34S), 

15. DtPtttMol Sttp^L V. Atuktmd,, As, 1957 Pat. U93) F.B. 
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and ctaijtn his salary or contractual wages, as of right. He is only entitled 
to ‘subsi.stencc allowance’ as provided by the Rules or conditions of service.^* 

3. Even where the Payment of Wages Act, 1936 applies to any class 
of Government servants, an employee belonging to that class cannoit, during 
suspeiKion, claim full wages, or complain to the Authority under that Act 
that his wages have lieen ‘detlucted’, since there has been no difduction of 
his wages. He is not entitled to wages during the period of suspension, 
according to the conditions of service, hut is entitled only to get subsistence 
allowance.”-** 


An order of suspension cannot be made with retrospective effect. 

1. The basic idea underlying the word ‘suspend’ is that a person 
while holding an office and perlonning its functions or holding a position 
or privilege, shouI<l be interrupted in doing so and debarre<l for the time 
being from further functioning in the office or holding the pjsilion or privi- 
lege. There Can l)e no meaning in suspeixling a man from working duiing 
a period when the period is past and he has already worke<l,or suspending 
man from cjccupying a [jositif)n (tr holding a privilege in the post when 
he has alreacly accupied or held it.' An order of suspension can be made 
ic openilc only as re.spect the jjeriod which commences from the date of 
the order and lies after it.* 

.2. While setting aside an order of dismiss:d, an autliority canmt make 
an order of suspension with retrospcciive effect.- 

3. When an order of suspension i> made with retrospective effect, 
the Court may uphold it in so far as it is prospective, tliat is, give it effect 
from the <latc of tiie order.- l>ecause tlic two part^ (»f the order, natnely, 
its effects anterior and posterior to the date of the order, are sevcr.ahle.*,'' 

4. It would follow, accvirdingly, tlial when an order of susi)ension is 

suhscquenlly found to Ite invali<l because it was made by a person 

having no luithority to make it ) and a valid order i^ nuide. the I’etitioner 
mu.st be deemed t(j iiave been in service between the elate of the previous 
invalid order anti the sithstviucnt valid order and is entit'-' tl to his salary 
during this intervening period.* 

5. There are, lutwever, certain Rules R. 12 of the 

Central Civil Services (C'lassiffcation, Control & .AppeJiI Rules’), vvhich 
impose .suspension with retrospective effect where a tleiiartmental authority 
decides to start fresh disciplinary proceedings after a previous order of 
dismissal or removal Ivas been set aside either by departmental appeal or 
revision or by a court of law . The constitutionality of such Rules has been 
upheld by the Supreme Court in Kheiu ( hand v. Union of India/ In such 
cases, the suspension takes retrospective effect not from the order of the 
departmental authoriy hut from tiie relevajit Rules of service, having the 
force of law.® 


Smpeiitioa during leuve. 

I. Leave being revocable, under the Service Rules, at the diserctittn 


16 25. 
1 . 
2 , 
3. 

4v 

8 . 


TkiSai Natarajm v, Fernandu!. (K^) 58 Botn.I..R. 821. 

Htnukla v. S. N. Mukhttfice. (185.3) 58 C.W.N. 1 (7). 

S aituim V. Siatf. «f Modras, A. 1966 S.k. 951, 

Covt. V. Ttdmrakh, A. 1956 All. 151. « t . o » ci rwv 

inw said to the contrary in Abdul tiohau v. Di. School Board, 61 C.W.N. 

V. W. B., A 1961 Cal. 626. now stands 

* V. Govt. ol Pepsu. A. 1954 Pepsu 98 (m); Om Pfokash v. State oi 
Vj^Ps. alB5) 2 $C,R. 391: A. 1955 Sf . 

V. Union of Indio, A. 19W S,C. 68o 
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(Art. 


of tlie grantinjg' authority, such authority may, at any lime, revoke the leave 
and place tl>e Government servant on suspension.' 

11. The same holds good of leave preparatory to retirement. A 
Government servant who proceeds on leave preparatory to retirement can- 
not be said to have retired from tliat date. He remains in service until he 
reaches the' age of superannuation or until dismissal or removal, if earlier. 
While on such leave, he retains Hen on his permanent service. It is, there- 
fore, competent for the Government to issue simultaneou.s orders revoking 
such leave and placing the Government servant tmder suspension, where 
the Rules so permit.’ 

HI. Further, if the Government servant on such leave is placed under 
suspension prior to his date of superannuation, he cannot insist on retiring, 
on attaining the age of superannuation,— if the kulc.s of Service, having tlie 
force of law, provide to the contrary.’ 

Effect of terminatioD of criimml proceedings on order of aticpenMon. 

I. The general rule i.s that where suspension has been onlercd on the 
ground that a Government servant has been arrested on a criminal charge 
or a criminal investigation or trial against him is />cnd{ii(f, the order of 
suspension automatically ceases to be oj>erative as soon as the criminal 
proceedings terminate* by an acquittal or discharge of the accuse*!* or other 
wise. 

Upon such acquittal or discharge, the Governtnent servant is entitled 
to hi.s full salary and allowances froni the date of suspension till the <lite 
of acquittal. Goveniment is not entitled* to fix his salary during (hi' 
period un«ler F. R. 54" or any corresponding Rule, for, that Rule ajiplics 
onlv where the employee is acquitted in a departmental i)roreeiling.’' 

II. The question becomes complicated where upon the termination of 
one, fresli criminal proceedings arc staite<l on the identical clwiges. 

(a) Fresh crimiml proceedings. 


(?) Xo difficulty arises where the Dcpartmcnlal Rules ptovide that 
Government servant cm be su^pended on the gnnmd of pendency of 
criminal procee<liiigs onlv by a specific order. 

In such a case, the order of suspension spends its foicc as soon as llu* 
first procee<ling upon the pendency of which the order of suspension i® 
made terminates ami accordingly, if, thereafter, the (ioveinnuni wants to 
suspend the Government seryant again because a fresh criminal proceetling 
has b^n started against him. there must i)c issuer! a fre.sh order of .suspen 
sion in relation to Uie second criminal proceeding." It follows that if there 
is any gap of time l>etwecn the termination of the fir't criminal proceeding 
and the second orderof suspension, the Petitioner must be deemed to have 
been in active service during the intervaraivl entitled to his emoluments,"-’" 
and the second order of su«pension cannot be given retrospectively effect.*-” 

(liy But there are Rules which do not require a ^pacific onler of 
suspension under certain circumstances.* 

Heiwre, if on the termination of the first proceedings, the Govemmeni 
servant is not released from detention or is re-arrested and fredi fwocee*!- 


7, V. Stott of Pki 

A FtohtA y. Stott 49 V. 


b, A. 1964 SX^. 72 (9S), ptr Raghubor Daya! J> 
(1965) * S.CIt 391. 


% ^4hmooto V, N. N. ^ Ma' (1962) 66 C.W.N* m (6W). 
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ings are started, the initial suspension will continue b> the deeming provision 
of such Kule and no fresh order of suspension w^ill be required.® 

fb) Fresh d^partmevial proceedings 

(i) After the termination of criminal proceedings in favour of the 
Government ser\ant, it is open lo the Departmental authority to initiate 
Departmental procee<hngs against the (roveimnimt ser\ant on the same 
allegations or charges upon whicli the (Timinal proceedings had been 
founde<l;*'~ and the findings of the Cnnund Court are not bimling in the 
Department procee<lings F^iut in such a ta^^e, since the initial order of 
suspension ceases to operate iqjon the Iciminalion of the criminal procee<lings 
by reason of the jiendencv of v\hich tlu onler of su-pension had lieen made,*’* 
a fresh order of suspension upon the initiation of llie (lep.irt mental proceed- 
ings would be necessar\ if thi^ Aullionlv de'^ires tf> continue the suspension 
of the Government servant 

(/i) It has, however, been held that wheic the initial older of suspension 
pending criminal investigation used the words \u'^]jeiHle<l pending further 
orders^, that cjider of susjicnsion woidd <untinue even aftu the acquittal in 
the criniirwl pioceeding, because tlu woids ‘pentling f»’rt1ier orders* suggest 
that the older of Misj>ension could not be lenmnaltd nor wouUl the employee 
be entitled to be rein^^talcil unni there eas motlier order of the Government 
to that eflfect,*’* except when the rule relatin*: to '.rspeusion expres'^h provided 
that a Goveniment servant u»ul<l !)e s^ spcndid onlv during the period when 
be was 'actualK detained in lus^odv or lu jmsoned' ^ Hence, in such a 
case, a right to reinstatement or pavinciu of cmolumeiVs would nc»t auto- 
niaticalh aris^ ipKo fartfi aflM the cnphnei is acquitted in the criminal 
procce<ling 


Effect of termination of Departmental proceedings on order of 
suspension. 

I It IS evident trom the foiegoing discussion tint sus[>ension pending 
a departmental incjinn into tltc on lu< t of a Government ‘'Civant is also m 
the nature of an interhKuturv older whidi teases to exist the t^rocc ed 
mgs terminate b\ an (Jidcr of ictjunial, dismissal or removal ^ "The order 
of disinisvil replacctl the onlei of '‘Us])ensiop whuh then ce^sed to exist" 
The lesult is the same whether die lernun'tifm of ^eivice is tirdered as a 
lesull of the departmental yiocei'dings or oiheiwi e.'** for in either case, 
the relalumdiip of master m<l scrv mt ccasc'*’*^ 

II It folUnvs Iheietoie, thit if die older <«r di'-na'"'.il snb'‘equeiVlv 
scM aside or declared illegal b\ a Court tfiat would noi revive the (»rder of 
suspension which had ceased to exist as Mxm its die i>»ocee<hngs ha»! terminated 
by the m<iking of the onler of disnussd*' t'on'^ts|iU'iillv tlie civil servant 
i**" entitled to recover an ears tii luU sdtiv sitkc llie dale of the wrongful 
dismissal as 1/ V tucrc nn dufv 
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H^’herc fresh department proceedings started. 

1. The ordinary rule, as already seen, is that on the lemiination of the 
pending departmental proceeding, the order of suspension cea<^es to exist.** 
Hence, if fresh departmental proceedings are slarte«l and (he sttspeusion is* 
sought to be continued, there must be a fresh onler of fuspension,** in the 
absence of anything to the contrary in the Rules. 

2. Rut there are certain Rules which provide for the continuance of 
the original oider of .suspension in such cases ’* 

I'he result of such Rules is that where an ordet of dismi.ssal is set 
aside bv any Cottrl, but the compete nt authority decides to hold a fresh 
departmental t>roc<?cding against the delinquent officei, he will not be entitled 
to be reinstated or to*tecoMr an ears of pay since the date of the original 
order of dismissal on the ground that it was declatod bv the Court to be a 
nuPity, but he will be deemed to he uncler suspension, bv operation of the 
Rule, with eTect from the date of the original oidei of dismissal, thus 
leaving no gap in suspension No express, order of suspension will be 
necessarv' in this case Though this Ride apparentlv causes hardship and 
virtuaHy places the dclint|ucnt officer tmder simpension with retrospective 
effect and though the Rule will have this effect if the departmental authoritv 
makes his decision to start fresh proceedings at subsequent jKunI of 
time (no limitation in this l»ohalf having been imposed hv the Rule), the 
constitulionaht) of this Rule has been upheld hv the Suprcmie Court agilnsf 
attack*, on the gnmiid of contravention of Arts 14, 19 ff') .^1, 142 .in<l 
144.** 


Right to salary vdiere order of suspension or dismissal is set aside 
and the Government servant is reinstated. 

Wheie a Government s(‘Tvan* who hul hten sus]tendc<l or diemisse<l i* 
reinstated as a restilt of the order of M’speasion <n letnoval hiving heui 
.‘■ei a«ide the question .itiscs as lo the remuneiafion he 'limild be entitletl 
to in respect of the petiod he n.is pieveu'cd from Ivcing on dutv In the 
onler of suspension or tlisniisced until the date (d rcinst.'’temcn‘ 

As will be present’y seen, there are cc't'dn Rti’cs of Pervico*"* ''hieh give 
a disrretionarv power to the competent rmthoritv to imke orders in this 
brfialf. The ,‘supieme Co"rt has. however, held*’ that these Rules do not 
aop’v where the order of suspension is set aside hv a roiiri f)f law as 
distinguished from the departmental soperiur Hence, v e hive to distinguish 
between the two cases: 


I Where the order is set aside hy Court 

1. M.'hcre an order o^ suspension or dismissal is set aside by a court of 
law, the effect w'ould lie thif the emplovee was nev'cr deemed to have been 
lawfully suspended oe dismif'ed ami th.it he was t^'ron jfntiv prevented from 
attending his duties as a (jublie servant. In Mich a contingencj, it would 
not be open to the deparPnental a'ilh(»ritv to ^lejirive th'* |uhHc servant of 
the remuneration which he vould have earn s’! had he been permitted to 
w ork.** 

2. But the setting V side of an order of suspension will not mean an 
automatic cancellation of other orders which stood on an independent 
footing.** 


2^. Ont Praka'h v. State of U. K (IflSS)' 2 S.C.R. 291 (401). 

21. ^ayan v State of Oris$a. A. 1987 Oriva 51 (SS). 
n Jmrn Chand v. Unkm of India A. 1963 SC. m 
23^ ^^av. V. P, A. 1962 ST. im (JSST). 

24' ^ S.C, tmi 

a. Nareth v. IfaSw TenHoty, (1989) 2 SiCLC, 22. 
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IL Where the order is set aside afid reinstatement ordered by the 
departmental authority. 

Since tlic determination by a departmental authority that the order of 
suspension or dismissal should be cancehcd and the employee should be 
reinstated is not an adjurUcation, the order which has been set aside does 
not become a nullity; hence, it is competent for the departmental authority 
to fix the remuneration to be paid to tlie employee for the intervening 
period in a case where the suspension or dismissal was not wholly un- 
justified.*' In other words, a sum less than the full pay and allowances may 
be fixed by such authority when he finds dial though the employee is being 
ordered to be reinstated, he is nut fully exonerated. But before making 
such order, the authority must apply liis mind and come to a determination 
that the employee has not been lully exonerated or that the suspension was 
not wholly unjustified.^ 


III. Where the order iv withdrawn. 

It follow’s that where an order cn suspcn.'-iuii is withdrawn, finding it 
untenable, Governmeiu must pay him his salary during the period of 
suspensioa* 

If such withdraw.al takes place durini; the pcndcncN of a proceeding 
under Art. 226, the Court may make an unler in the nature of mandamus 
directing (Government to make oUch paymenu in&tead of leaving it to the 
retitioner to resort to further proceedings.^ 


Procedumal safeguards. 

(A) Law 1’kiok To 6-10'63. 


^Reasonable opportunity to show cause’. 

1. This expression requires that the person charged has ordinarily 
the right to reasonable opportunity of .'•howing cau.^e twice, before the 
order of dismis:al, etc., is passed. There arc iv'.o stages in a proceeding 
under the present Article: ilic Jivsi being when lie cliarge-^ are enquired 
into and at this stage, tlie i>erson lequircd to meet the cltaiges should be 
given a reasonable opportunity to enter into his defence; and the second 
stage is when afier the enquiring ;m:hurit) come to ils conclusion on 
iht charges and tiicre arises the question of the iaojier punishment to be 
awarded. A notice l'ia> liier* again to he given to .‘how cause against the 
punislunent proposedA-^ 

2. As observed by the Supreme Coun in Ahem C hand's ease,"^ 'reason- 
able opportunily* in Art. 311 t2) implies opportunity in tiiree rcsix^cts'-®— 

(i) To deny the guilt alleged and to csiabli.di innocence. 

(»i) To defend, by examining the (GovernrnaU servant himself and 
his witnesses and cross examining the witnesses piofluced agiiinst him. 


(Hi) To make reprcsentaiion as to \vh\' the pinushmeni proposed, after 
the inquiry is o\er,» should not be inlhcied. 

In $horh this clause requires that the civil servant in question is entitled 
to have an opportunity to show cauhc at two stcffes:* (a) once at the enquiry 
stage, against the charges levelled agaiii'^t him; {h) agrain, after he is found 


VaStoU V. State of Mahaiashtta. A. 1963 Boni. 137 {141), 

Shyam Sundat v, of India, A.^ 1965 Cal. 281. 

3«.. ,1»») SCR. im urn). 

State af Amm v. Bimal, A. 1963 b.C 1612. 
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guilty and puniabment is provisionally proposed, — against the punishment 
SO proposed upon the finding.** 

3, This does not mean that when the opportiinily to show cau^e against 
the proposed punishment is offered to the delinquent officer, after a proper 
inquiry made into the charges, the ileiinquent officer can ask for a repeti- 
tion of t|ie inquiry stage® or a second opportunity to meet the charges.® 
Assuming that a proper inquiry has been made before the notice to show 
cai^e against^ the punishment proposed is ser\e<l, the only right of tlie 
delinquent officer at this subsa}uent stage is to represent against the punish- 
ment proix)se(l as the result of the findings of the inquiry, and the grounds 
upon which the punishment is proposed/ He is, therefore, entitled to show 
not only that the purfi.shment proposed is not warranted bv the findings but 
also iliat the <lccision is not warranted by the fads on the record,® or, in 
other words, at the second stage, he is entitled to conlcmi — fa) that he lia.s 
not been guilt\ of any miscoiKlucl to merit any punishment at all/ (ft) 
that the particular punishment propose<l is much more drastic and severe 
than he deserves/ 

4. It is for the Couit to detennine whether an opportunity was given 
and, if so, W’^hetlier >uch opportunit\ was ‘reasonable'.* The reasonableness 
of the opportunit} has to be dcterimne<l wdth reference to all Uic circumstances 
ot each case,'* e.g., the nature of the action proposed, the groundsS on which 
it is proposed, the materials on which the allegations are based, the altitude 
of the party against whom the action is pn>)>osed m allowing cause, the 
nature of the plea raised bj Imn, the requests for fuither opportunity, hi*' 
admissions b> conduct or otherwise **-*‘b 

What Reasonable opi>ortunity* implies* 

1. Subject to the IRoviso to Cl. (2), ihe Couits ha\e jurisdiction to 
detennine whether reasonable oppoitunit) has been given m any case,®-* 
having regard to the circumstances of that case.' 

2. The Court has to enquire wliclhei reasonable optx>rlunny has been 
offered to the civil servant at both the stages ihc inquii) stage when 
the charges against him were enquired into and the final stage when he 
W'as to show cause against the puin:,hmcnl provi‘^ionall> projHiscd against 
him.*-® 


3. Hence, an older of dismissal, rcm<Aal or reiluction would contravene 
Art 311 (2), if— 

(a) At the inquiry stage, the delinquent officer is not given ‘reasonable 
opportunit)* to defend himself, and lo establish his innocence// 

(ft) After the inquiry, — if a further opinirtunity to show cause against 
the punishment proposeil is not given.® 

{c) A combined notice is served upon ibc delinquent officer, emljodymg 
the charges as well as the puiushment proixisc<l.® 

(A) ths inquiry sfngc , — ''Keasonable upjKJrtunity' at this stage 
requires that 

(a) the authority iliust (i) frame specific charges**' with the allegations 
on which they are based/* (fi) intimate those charges to the Government 


6. Bhatt V. Union of India, A, im S.C. 1344. 

V. Union of India, 

A* SC. 493 {SOO), 

6b. Hi. Fedetf v. BUzrmn, A. I960 RC. 415. 

1* Y' A. 19«> SX:, 493. 
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servant concerned;^' (iu) give him an opportunity to answer those charges;*^ 
(it/) give him an opportunity to defend himself apiinst those charges by 
cross-examining witnesses*^^ produce^i against him and by examining himself 
or any other witnesses in support of liis defence;^ (v) after considering 
his answers take its decision (h) the rules of natural justice should be 
observe<l in coming to the finding against the accused.’'^ 

The Supreme Court’*'--" has summarised the principles of natural justice 
thus — 

‘'Stating it broadly and without intcndiriK it to be exhaustive, it may be observed 
that rules of natural justice require that a jiarty should have the opportunity of adducing 
all relevant evidence in which he relies, that the evidence of the opponent i^ould W 
taken in his presence, and that he should be gi\ en the opportunity of cross-examiniiig 
the witness examined by that party, and that no materials^^ should be relied on against 
him without his being given an opirortunity explaining them*’.i'» 

Ilencc, — 

A. The rules of natural justice are \iuiaied — 

(aj Where the accuse<! oflicer is (lciiie<l the right Uj call material*^ 
defence vn itnessc.V'* or tn produce ilocunients which v\ere essential for the 
defence,-* or tn cross examine the pro.scciilion witnesses r’ or he is not 
gi\en sufficient lime to answer the cliarge-. or the Inquiring Authority acts 
U|'on docunvent^ n<^t <lisc|(;^ed to the accu-e<l officer.-’ 

(/>) Where the in(|uiring officer ha'- a personal l)ias against the person 
charged. 


( 15 1 Jjtvr ihi iH(/iur\’- a furrher opporiiinii)- to ^liow cause against 
tlic punishmeiK proposed must be given. 

1. Tliis re(|uires that the competent amhoril\, after the inquiry is 
over, and aftei applving his mind \u the gravit) or otherwise of the charges 
proved against the (lowminenl servant tentatively proposes to inflict one 
of the three t>uni.shment> specifie<l in cl. (2) of Art. 311, communicates the 
same to (he (kncrnnieni servant and gives him a reasonable lime and 
opportunity to make his rei)re^entalion why the prupt^sed punishment should 
not be inflicted on him/- 

2. Hence, tiie aulhoiit) requiriiig the Cn>vernmeni servant to show' 
cause should communicate to him nut only t u ) tlie punishment proix)sed but 
also i b) the (jrounds on whicl, it is proposed io award such punishment,*^ 
including the finding on the chargc.s hekl pro\cd, iialicating the punishment 
proi>OsSe<l on each of -tich charges.*’’ 

JUit it is not necessary f<»r the puni>hing aiuliurity t(» stale specifically 
that he atfreed xvilh (he fm«lings of the imiuiring officer.’ 


10. Cf. Sur Enanu’f Wo^hs v, A. 1963 S.C. 1914 {1916). 

11. Jagdhh v. Stafi' of M. P , A. 1961 S.C. lOTO \m4). 

12. Bachittm v. State of Puvhh. A 1963 S.C. 395: State of .Assam v. Bimatkumar 
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State of Punjab v. Amar Singh. .A. 1966 SC. 1313 {1317). 

Vnion of India v. Verma, A. 1957 S.C. 

Al^ State of M. R v. Chintaman. A. 1961 S.C. 1623. 
fCaput Singh v. Vnion of India. (1960) 2 SC.R. 

Khem Chand v. Union of India. (1958) S.C.R. IC^: A. 1958 S.C. 300. 

SMe of a, R V. Nook (1^> S.C.R, 595 (6(W2). 

Staid of Mysore v. Mantke Gowda. A. 1964 S,C . 506 (5/?Pb 

Sude kt Amm V. Bimat, A. 1963 S.C. 1612; State of Madras v. Srwirflstffi, A. 

1906 s^erm. 
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Sknilarly, where the inquiry was by a Tribunal constituted under the 
Rules and tiie Government, issuing tlie notice, simply referred to the rQx>rt 
of the Tribunal, held, tliat it showed tliat Government had agreed with the 
tindings of the Tribunal, and that the punislmieiU proposed in the report 
is the punishment proposed to be inflicted by the competent authority.* 

3. Even where the facts constituting the grounds are known to the 
deliiKiuent oliiccr, they must be statetl in the second 'show cause notice' 
inasmuch as it cannot be known to the othcer tliat those facts or any of 
them will be taken into consideration in inflicting the punishment on him.** 

Thus, if the t>roposed punishment is based on hi.s previous punishments 
or his bad record, that must be stateil in the second notice.®* The punish- 
ment will be quashed where the iH>lice does not state the grounds, but 
Government has the liberiy of proceeding afresh after giving a proper seconti 
notice.** 

4. Where the action proposed is btiscd on the report of an inquirj 
officer, a copy thereof should be supjjlietl to the delinquent officer. 

5. At the second st.^ge, the delinquent Governmciii servant is entitled 
to contend — 

(o) That the inquin .it which the tmdiugs were arrived at was vitiated 
by a breach of the principlc.s of luitural justice.'* 

(h) That the findings .are not supjiortcd b\ the evidence in the proceed- 
ings,® or that the evidence against him is not woithj of credence'* or that 
be is not guilty of the charges*-* to meiii aru punishment at all.® 

(c) That the punishment propo'cd coukl not be piopeily awarded on 
the findings arriveil at,*,*’ that is to say, the charges i>rovetl do not require 
the particukr punishment proiiosed to be awariltsi,* that is to .say, it was 
unduly severe.*-® 

The Picsidenl oi the Governoi is not, howevei, liound to award the 
lenticular fonn of punishineiil lecommcndcd by the Eiujuiiy C^fficet or the 
Public service Coniniissiou. Subject to the obligation under Art, 311 (2) 
to give a reasonable opi>ortunity, the discretion of the President or tjovemor 
in the matter of the punishment, i*. unfctteie<l.' 

It follows, therefore, that vs here the noluc to .show cause at the second 
stage specifically stales that the Petitioner would be heanl oniy with r^rd 
to the quantum of puiiislimcnt, rea'^onablc opjiortunity in compliance with 
Art. 311 (2) has not licen given to the Petitioner and the order of dismissal 
OI nmioval must be set aside." 


6. Reasonable opportinitj at this stage requiics that the person sliould 
be asked to show cause against the punishment that has been provisionally 
detennined upon the finding at the inquiry stage. 

Where an administrative tribunal which inquired into the charges 
reccMimiended that the .services of the delinquent officer be dispen-sod with 
and a notice is .serveil upon him by the Government, with a copy of the 
report of the tribunal, ami directing him to show du.se why “the proposed 
pdiushment” slwuld not be inflicted upon him, it cannot be urged that the 
notice wa,s not in conformity with Art. 31 1 (2 j because it did not mention 


2 . 

3. 

4 

5 

6 . 
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State of OriKa v. Govindadas, (1958) S.C. IC.A. 412/58). 
Khamehand v. fjmon of IMva, A. 19^ 300 (307). 
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mtlk Comntt. v. Lett, A. 1948 P.C 121 (126), 
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the specific penalty of rem(j\al from j*ctvice\ because in the context of the 
copy of the report sened upon him, ii w^s clear to him that it was the 
penalty of removal that was being proposed • 

. 7 furtlicf b^en bcM^' ihnt if tlu punisliing authority, in detef- 

nnniftg the qnanj^tm of fuitt^hwertf, (rikcs mlo ronsideration some material 
of which the (loveinnient tr\ int \ias not ghen any noticey^' eg, his 
service record, there would l;c , ronlicutnlion of Ait 311 unless the 

Government sei\ ant himseh a‘‘ks for a conssdciation of hi service record,'* 
or information about ^ucli intention of the pun’shing authority is given in 
the second show cause notice’^ 

8 \\ lieie a due iiKjuirv mto the (.h.n«^»s hj« berm already held, the 

delinqutMit ptihlu servant v n not ni'^ist thit thf ‘‘Ccond ^tige of showing 
cause against the punishtnent piopo*^ed he must he gi\cn i fresh opportunity 
cif exonerating himselt b\ cynu’nimr^ 'ud cn)s^ exitnim^g v itnesses etc.,'’* 
or hy making an oral n picsf nlatinid^ V )r ( in a public servant W’ho has 
refusefl to take part in the fmiceedine at die Flnqiiip' st?ge insist for an 
inquiry at this second stage 


How the requirement of Art. 311 (2) is satisfied. 

1. What Art 311 (2) TccjUires is \ pioper departmental inquiry, 
(fl) after supph tPir the dchnc] lent tiffc#r a chiri»'c heet and (b) then 
ah / vmg him a reasonabV r»jiT ortunit' o meet d^^ dlcgations (ontamed in 
the charge sheet 

Hctice, — 

A Government servant ». mnnt be di tinssed on the bi^'is of an admission 
made bv him in a pTO\U(hnu ^ *re i her Government 

servant, without holding a fiosh iikuiuv <hiected aoamst htniself 

2 If the otdet cftmpl dried (d is on a proccednig which satisfies 

tlie icqiurenicnts of Art 311 the Petit i >neT e^nnoi lomplam if the 

Government had nude an enhr’ wnfi Icrtial ii-‘<iiniv in or Icr to dptermine 
v'hethei formal piocecdmgs should be d^ n up ae'unst him Tf hovvev'er 
the icport of that conhdcnti.d .no n' is sought Vo he u^^ed m the proceed- 
ing, the Petitioner n' • t lu given lull cnqsnHimtv of meetu g the allegations 
containe<l therein.’®-'* ' 

3 \Mien an onlei of dip'll i'S.d is ihilltngtd as being m contrav^en- 
tion of Art 311 i2) vvhar the Oouu lus to see is whether the Governnient 

ervnnt \va alToided a rc ison hh* oprottnuirv of shov' uig cau<-e again^^t 
the action proposed to be taken against him and ii is imnnterid whether 
Cfovemment ado])tid one pi^vicid » i nut hue o otluT m making that 
order \ proceeding un«!tr the Piihh Ser\ nt-' ^rnomne^) \ct. 
for in’stance, is nothing hit i nu vu" to bth> Gounruenl to come to a 
definite conclifsion 


On the other hand, — 

1 Once the opporlnniiv tf shi v \ ui'^e w the constitutional 

rcqiiireinent is satisfied 


State 0 t Ottilia V Gatind Das (Wm [wwrfgl 

10. Jatindmv R Gupta (irr. P 

11. State of AIvsotc v Mavirkf itouda \ 1904 SC 50S ($10) 

12. IMol V. Bose HSKRl S? CVS V 5^1 

18. Itesho Rai v State. A 1967 184 

14. Bkait V. Union of India, A SCM344 

15. State of Puniah V 4fKi«r Sniff ^ 

16-19. Ttibhiwm V. State^of p 

» IMm Sfntk V. i»f Mta 3 J r R 569 /5«5> 

tl. V 0 »ilN^»amtM V Vmtm of Ww HSW SC.R 1130 itlSO) 
n. fHm V. of T. €., A. 19^ S.C 160 
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2, If the officer <locs not avail of the opportunity to show cause^^ but 
throws himself on the mcrcy®^ of his departmental heads or tenders un- 
qualified apolog>^** or resignation, he is not entitled to relief on the ground 
that his sennices have been terminate<l in contravention of Art. 311 (2), 


(A) At the inquiry stage. 

1. If. at tlie enquiry stage, the officer is given an opportunity to adduce 
evidence and cross examine witnesses but he then does not avail himself 
of that, he cannot, at a later stage of the pr(Kee<ling complain that there was 
no compliance with Art. 311 (2).^ The position Is the same where the 
officer is given an oppprtunity of being heard in person l>ut he goes on 
unreasonably insisting u]>on liis (lemaiul for rq>rescnlation by a lawer. 
Similar is the case where he doo.s not appear in person when that (Icinand 
is rejecte<f. In such cases, where the officer goes on unrejisonably applying 
lor time* and does m»t ^how cause after a frivolous application for time is 
rejectetl,* the Emiuiring (‘Ifficer is entitled t(^ proceed ex parte} 

But where a preliminary inquiry im<ler r 55 of the Civil Services 
(Oassification, Control and Appeal) Rules is field before a dqiartinental 
inquiry un<ler Art. 311 (2), the fact that the delinfpient officer failed to give 
his defence does not <lehar him from defending himself at the inquiry under 
Art. 311 (2)} 

2. If he has been given a reaMmahk (qiporlunily of defending himself 
at the inquiry stage, he cannot, al tlie sccon<l stage, claim tliat anoilicr oppKU* 
tunity should be given lo hitr to examine ui cros- examine witnesses or 
to reopen the case.^ 

Hence, if, at the inquiry stage, the officer did not ask for the copy of a 
Police report nor complain that lie was unable to meet (he chaigos wUkmt 
the copy,' or allov\cd the inquiry to be held ex parte} he canimt, at tht‘ strond 
stage, contend tliat he cannot show cause ag-ainst the at'iioii proposed for 
want of the copy of the re|K>rl • 

If, howwer, he can make out that at the impurv Mage he v\as not given 
reasonable opportunity of ad<!ucing evidence or of vross-ex;miining the wit- 
nesses against him, he wtaiM fie entitled to ^uch ujqxuliunfv at the secoinl 

stage.*a 


( D) At the second stage. 

1. The obligation, ai the second ’•lage. is to guc a reasonable oppor 
tunity to show cause agziinst the acti<»n projifised Tfiero is no oliligation 
that this show* cause noti e must he issiicsl after the Pulilic Service Com 
mission is amsullerl or the delinquent officer should be given an opi>ortii!iit) of 
commenting on the advice tendered by the Comnii-ssion ^ 


23. Bhalt V. Umon of Indto. A. 1962 S.C. 1344 Ch&ntpahhl v. Unfon ot 

India, A. 1964 S.C 1854 

24. Naubat Rai v. f'nion of India, A. 1953 Punj. 137 (/-//>, 

25. hfeghrai v. Rajasthan^ A 1956 Raj. 28. 

1. Ranga Rao v. Diifttor, A. 1957 Orissa 21. 

2. iMkghmi Nmayan v. Pwrf. A, 1964 Cal. 335 (337) 

3. a. Tala Oil MiUs v, fVarkmen, A. 1965 S.C. 155. 

4. fohn V. State of T. C, A. 1956 S.C 160. 

5. Dailarao v. State of Af. P., A 1968 Bom. 204. 

6. iSffcA Commr, v. LtM, A. 19^ PC.*l21f Kapior Skigh v. Union of tndiOf A. 
ISifi Pttoj. 58 (84). 

7. jhfikidfa V. Union of IfuBOr (1987) 81 C.W.N. 81S (8M). 
k rndpti V. Bu Hniioteau. (1966) 12 PX*.R. 88 (90) CiA 

% Ve^atfuin v. Stato of Madras, (1961) t 46. 



A«t SBOKl^E CONSTITUTION OF INDU 74S 

2. At the second stiige, tJie detio(|uent Government servant is entitled 
lo contend—' 

(e) That die inquiry at v»hich the findingi. were arrived at was vitiated 
by a breach of the principles of natural justice.*'* 

{b) That the findings arc not supported by the evidence in the proceed- 
ings, or that the evidence against him is nut wuitliy of credence or that 
he is not guilty of any misconduct to meiit any puni^iment at aif.'** 

(c) That Ae punishment prop<ised could not be piopierly awarded on 
the findings arrived at, tliat is to say, tlu (harges proved <lo not require the 
particular punishment proposed to be awarded.'** 

3. (t) There a failure lo lomply with Ail. 311 (2) where the 
notice is of such a character as to lead lu the inference that the authority 
<lid not apply its mind^^ to the <juestion of | llnl^hInent to lie inipuse<l on the 
Government servant, eg, where Uie noiif'e called upon the Government 
to show cause why ‘‘discipliiuirv action, such as refluciion in rank, with- 
holding of increments etc*\ shouhl not be taken against him," or where, 
instead of specifying two penalties m the alternative, one penalty is speci- 
fied in one part of the notice an<l anothei penalty is 'vpecihed m another 
part of the notice.’ 

(ii) WTiere the puni.sbmeiu proposed in tlie notice is of a lesser kind, 
a graver form of punishment cannot be iii'jxised by the authority.^® 

if the ni>tice asks the cud servant to show cause why he shall 
not be ^removed' the punishineiu oi *disinissar cannot be awarded without 
offering further opfort unity lo show causc against the peimllv of dismissal,'* 
but if the notice asked the <ivil servant to show cause why he should not be 
Mismis.seir, the punishment of removal may be awarded without any fur- 
ther formality. But on a notice to show cause against ‘dismissar <ii ‘lemoval', 
the penalty of ‘reduction in rank’ cannot lyt awarde<i, for the penalty is 
different in nature and the plea rd the civil *>er\aiit may he '*ome\^hclt fhffeient 
in the two cases.** 

(tii) But there is nothing to Uir the i''*sue of a fresh notice proposing 
a graver punishment at any time the nnal oulcr w passed.^* 

(iv) It is not necessaiy, as was supjiosed in some ca^e^, that only one 
punishment should be mentioned in the nolue The notice would not be 
vague merely because aJl the thret* paiallie^ reftrrefl to in Art 311 (2) are 
specified (in the allernalive) in the notice, on the other hand, it \\nuld 
give a fuller opportunity to the Government servant to sliow cause win 
none of the three punishments ‘should be imposed on him 

(t/) Where a graver punishment 1 *^ proix>sed m tlie not*ce, it is com 
|)€tent for the authority to award a le^Acr puiu'-limcnt.** 


Ri|dbU vdating lo 'charge*. 

The delinquent cannot be hehl guilty without proof of the charges** 
and any rule which provides that a public servar can he punished on .i 
charge "of corruptioii without ut any conupt practice if he has been 

^^perted to be ctJrrupt in a number of instances must be heltl to be void,*** 
ill cosUnvetiiion of Art. 311 (2). 


Kk MNricdtMwMf V. t/MhM a/ /iuf*a, A 1958 S.C 300 ( 3»7). 
IL, Slaitf fl/ Oriam v* Ctmni Das, <1958) S-C. Iwirfp,]. 
tt DmptMK V, A. JMm c/- rnc 

l4-a Cimiii v. f/ Mf. 536. 

M. mSSiH il«A«s V. Snim'iMm, A. 1«6 S.C. 
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l^ere is no comidtance with the requirements of natural jusHce— 

(*) Where tlte tnquuy is not directed against the allog<^ misemduct 
of the Government servant in question but is a general investigation to find 
out who is responsible for an accident or the like, without any charge against 
any {articular person, and the penalty is proposed on the basis of such 
Investigation.** 

(it) If a person is not apprised of the charge upon which tt is proposed 
to telce action, he is not in a position to defend himself and show cause 
a^inst the proposed action.' On the same principle,,, the proceedings are 
vitiated if the punishing or appellate authority makes a confusion and finds 
the Petitioner guilty of the violation of a Departmental Rule for which he 
was never char^.*-* 

(m) The result is the same where the chaise does not give sufficient 
particulars to apprise the delinquent of the case he ha.s to meet,' or sufficient 
time is not given to show cause against the charges." 

(io) The inquirj' must be directed to the ingredients of eacli charge as 
laid down in the re'evant Rules Tf the Inquiry Officer acts on irrelevant 
considerations, his finding must be held to be perverse.* 

(v) No question of punishment arises until the charge is established 
and until then the competent authority must keep his mind open.* 

It follows, therefore, that the charge should not ask the delinquent to 
show cause against the particular punishment,*-' which is proposed. Rut 
the charge wou'd not be necessarily bad if it merely recites the various 
punishments that might possibly be imposed if ho was found guilty, instead 
of particularising any one of them.*-* 


Rigkta rdatiiig to praaeevtion witneMoa. 

1. The prosecution witnesses must, onlinarily. he examined in the 
presence of the delintirent,’'' so that he may hear their es'idence in support 
of the charge an<l cross-examine them hefr)re he is called upon to enter intci 
his defence," 

2. The delinquent should be gi\en a reasonable opportunity of cross- 

examining the witnesses who are examined for the prosecution for the 
departmental inquiiy'* ' 

This requirement is satisfietl if a witness examined in the absence of 
the delinquent at an earlier stage of the proceeding, is offered for cross- 
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otatnination when the char|e U being inquired into^’*-^ after supplying 
copies oi his previous deposition.'* 

3. Even where it is permissible to tender the statements of witnesses 

examined previously and at the back of the delinquent, the copies of such 
statements must be supplied to the delinquent well in advance of the time 
when he is called upon to cross-examine such witnesses.'* ^ 

4. On the other hand, tliough the delinquent has the right to cross- 
examine a prosecution witnes-s, the Inquiry (officer luo the right to stop 
irrelevant cross-examination,*’' recoriling his reason.'* 

5. 'Hie c^portunity to ciuss-e.'caminc prosecution witnesses must be 
effective, lienee, if documents which are lelevanl for the purpose of 
cross-examination are withheld, tliere will be a failure of natural justice.'* 

laterrogation of the ddtnqaeiiL 

1. it is an elementary principle of natural justice that a person who is 
requiretl to answer a charge must know not only tlie accusation but also the 
testimom by which the accusation is supporle*!.” As a general rule, 
therefore, the ilelinquent should not lie interrogate*! before some witness or 
witnesses have been examined in support of the charge.*'-''* He must be 
given a fair diance to hear the evidence in support of tlie charge and to 
ji'it such relevant questions by way of cixiss-examinalion as he desires. 
Then he must Ik‘ given a chance to rc4)ul the evidence led against him.** A 
departure front hi.s requirement throws Uie burden upon the person charged 
to repd Utc charge without lirst mttking it out against him.'* 

2. Tiri.' does not mean that at a disciplinary inquiry no questions 
may be ptit to .a delinquent. Ho can be interrogated not only where he 
volunteers to make a '•tatement in his defence,'* after the prosecution is 
over, but also where such inlerrogiition at tlie beginning of the enquiry 
may be to hi.s advantage by way of explaining an aibnission he may have 
made,'*,** or the accusation is rase<l on matters of record.*’ 

3. It wouUl, however, lie a contravention of natur il justice where 
lite delinquent is a.sked to answer a questionnaire which includes questions 
which are perver.se,** or the exuniiiiaiion of the tlelinqueni savours of an 
inquisition.** 

Once the opportunity to sliow cause is gh'cn,** the constitutional re- 
quirement is satisfied. 


13. Stete of Myete v. Shwobaioppa, A. 1963 S.C 375. 

14. A stricter requimnent has been laid down in domestic inquiries condurted 
against industiial woikmen IKcfotom Colton MUb v Cangadbar, A. 1964 P.C. 
708 (rm; Kkmdak Co. v »'oT*iiif«. .A. 1966 S.C 719 {720) \. toying down 
that all witnesses relied on by the management must be examined in the 
Present* of the worlonum charged. 

14a. AS^arem Cotton MtOs v. Cmitmkar. A. 1964 S.C ? * {7J5). 

15. State of Bombay v. Nurut UHf. <1966) 2 LU. 395 {dOl) S.C (19oS) 3 

18. ^aie v. CWntMun, A. 1961 S.C 1®3- _ J 

17. Meen^ Tea EMafe v. Workmen. A. 1963 S.C. 1719 (1720) s .Assoaeled 
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CAfiHics). 


]Ki|^s rdbtiaf to J ofan CB witMOMot. 

1. Natural justice is denied where the delitH}ueitt is not allowed to 
catH^ or examine* ‘material defence witnesses,* or to examine himself. ’ ^ 

The Enquir)' Officer may refuse to call a witness whose evidience is 
irrdcvoHi to the charges,* but he has no rig^t to refuse to call a wittM^S asked 
for by the /lelinquent officer merely on the ground that the witness is a hig|h 
otncial or tliat the witness being himself a dismissed official his evidence 
would be unreliable.* 

2. Although the £nquir> Officer has no power to compel the atten* 
tlance of witnesses cited by the delinquent officer, by issuing summons or the 
like, nor the 1^1 obligation to do so,'* where such witnesses are the em- 
ployees of the Department and within the control of the Department, an 
etturt must be made to assist the delinquent by extending all possible help 
fur tlie pro<luction of such witnesses.* 

3. This right is also denied where the Enquiry Officer does not 
al'ow the delinquent to examine his own witnesses but himself takes notes 
of their stat«nents to him.* 

Right to evidontiarjr doewnenta. 

1, If any document, not being a secret document, is withheld by the 
State from the delinquent officer and such document is necessary to enable 
the latter to exercise his right of cross-examine the prosecution witnesses,* 
or to plead in his defence,* there is a denial of natural justice,* e.g., tlie 
flocument on the strength of which the preliminary inquiry was started,* 
eg., the first information report* or the complaint*,*® which led to the in- 
quiry; or copies of the statements of witnesses examined against him at 
a preliminaiy inquiry,* if such witnesses are examined at the formal di"- 
plinary proceeding, in order to cross-examine them.* 

But — 

(i) Non-suppl> of a document relating to one of smeraj charges 
V. ill not \itiate the proceedings if it <locs not prejudice the tlisposal of the 
rest of the charges '* 

(ii) There is no right to a di‘cV)sure of confidential or secret dwu 
inents, such as those of the Anti-Corruption Department; it is sufficient 
compKanre with the principles of natural justice if the substance of such 
reports is communicated to the delinquent.*^ But no disclosure of such 
report would be necessary if the report was made by the Govermnrot onh 
to consider whether iHsciplinary pnKeedtngs should be initiated against the 
delinquent.** 
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(iii) Witbholduy of a document or report would not vitiate tfie pro- 
ceeding if the finding against the deiinquent does not rest upon it,“-‘* or the 
ddintjurat never asim for it,*,’* or diere are diarges whidi may sustain 
the punishment other than the charges in lespect of which the documents 
have been withheld..** 

2. Where the furnishing of .t copy is require^I by a mandatory Service 
Rule having the force of law, such Rules must be (omplicd with or the order 
made in the proceedings becomes in\alul ** But — 

Where the Rulw provide (eg r 1711 of the Ry Establishment Code, 
Vol. I) that the delinquent should be allowed an opportunity to inspect and 
lo take extracts from sich c\wlenHar\ dixunienls, and that has been done, 
the delinquent cannot complain fhii the protet dings have been vitiatcil 
because he was not supplied copies thereof by the I)ep,irtment, of its own 
initiative.** 


(P. ) Law A^k f>-l0-6.^ 


(a) The substitution ot the word inquirv for the words ‘reasonable 
upportumty of showing cause against the action piotoseil’ does not minimise 
the requirements of natural ju-.ticc .it the imjuin ‘tage, fot, the word ‘inquiry’ 
i'* followed by the Wrords ‘reasonable oj|jor'unit\ ot being heard in respect 
of those charges’ Conieiseh, the liulding of an inquiry was implicit in 
Art. 311 1 2) even before the amcndnicnl 

(b) The opportunitv ot showing cause ai the {oi-t inqmrv stage has not 
lK*en taken away by the amendment The expression ‘reasonable opportunitv 
of making representation on the icnaliv jiioposed will give ^uch opportunitv 
to the d^inquent, and the case law (>n the point does not appear to have 
been dislodged bv the \eiiJ.J diangts inttcMluced bv the amendment The 
right to represent against ‘the penaltv projo^etl iloes not mean that, under 
the amended clause, at the sc*cond sage he will have the right to represent 
only against the quantum ot pi mshmen lie is also entitleil to urge that the 
iliarges levelled against him ' uc not been esiibh^heil and that no penaltv of 
any kind should be imposed uikjii him 

(c) Nor does the insertion of the word^ ‘on the basi. ot the evidence 
adduced during such inquiiv introduce anv material change because even 
prior to the amendment it w i' settled that tlie delinquent cannot at the 
post-inquiry stage ask for a lepctitum of iiiquirv into the charges on taking 
fresh e^encc.** 


The words ‘but onh on tlie basis of the evidence adduced ihiring such 
inquiry’ have lieen added at 'he end of Cl (2» in order to dispel anv 
tontention that the (lovertiincnt servant was entitleil to adduce fresh oi 
additional evidence at tlie second stage 

(d) On an additional [Hunt, the position seems to be more favour- 
able to the delinquent. L iwlei Pioviso ib| or («. ' as it stood before the 
amendiment, once the powei confeireil bv eithci ot those Provisos was 
exercised, the tWinquent would haw lo^t In'- tight to show cause lioth against 
the eharfcs as well as agam-i the p'lnishmem propoed 

Brt the amendmen's of Pnwiso (hi and (c) simply refer to liolcl 
such iaqui!^. Hence, onlv the inqum agaiiM the charges may be dis- 


N. F. T. Ca. V. N. S T. Co, IMT SC m 
17. AaMefeer v. 19S7 M P 215 jFB ) 

lit OfiiUff ilUyiik^u$httn, A I9d3 SC ^79 

Jft JcTw. V. ot Mto A 1%8 Delhi 85 (87). 
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penscd ifvlth midcr -ctdier oi this Provisos. The delinquent will stiB retain 
his fight <ff ^reprt^eniatioH on the penalty proposed.* 

It has tmo held**^ that the ^wer of the discipliithiy authoritjr to de- 
legate the fraction of making inquir}' into the charged has not been affected 
by the amoidment. 


Preimnasury or foct-findinK laqoury. 

I. The amendment of d. (2) of Art. 311 in 1963 makes it dear that 
the right of the delinquent employee to be heard and of making a reptesen* 
lation on the penalty proposed arises only from the stage when charges are 
brought against him in the disciplinary proceeding and not at any stage 
anterior to the framing of the charge. In many cases, a preliminary or fact- 
finding inquiry is helu for the very object of determining whether there is 
a prima ^ie case for making a formal departmental inquiry agadiutt the 
delinquent.** Ait. 311 (21 is attracted to the latter inquiry but not to the 
preceeiling inquiry, tlie object of which is not to punish the delinquent but 
only to decide whether a formal proceeding to punish him should be 
initiated.** 

II. A preliminarj’ inquiry may al^io be held to determine whether the 
power of the Government to terminate the str\iccs of the employee in ac- 
cordance with the terms of the contract of employment or the Ser\'ice 
Rules should be used. Thus, — 

(i) In the case of a temporaiy or officiating Government servant, — 
even though Government does not intend to take action by way of punish- 
ment, on a report of bad work or misconduct, Government may, and tisualh 
does, hold a preliminary inquiry to satisfy itself that there is reason to 
dispense with the services of the employee, say, by notice under the Tern 
porarj’ Services Rules or to revert him to his substantive appointment.** 

I M ) Similarly, in the case of a Probationer, when the (iovemment 
receives an adverse report against him, eg, that he submitted travelling 
allowance bills for journeys not made, Government may, instead of terminat 
ing the probation forthwith, give an opportunity to the delinquent to sliow 
cause why the relevant rule for terminating the probation for unsatisfactor\ 
work or conduct .should not be resorted to.** 

III. A preliminary inquiry in any of the foregoing cases may be held 
ex peaie?* 

Even if the Government, in fairness, gives an opportunity to the 
employee to submit an explanation, or makes an inquiry into the amgations 
receiv^ against him, the proceeding or the order made therein cannot be 
cliallenged qn the ground that Art. 311 (2), with all its incidents, such as 
an opportunity to be heard, were not complied with.** 

ly. A Government servant cannot be punished on the findings of a 
preliminary inquiry, without holding a disciplinary inquiry after serving a 
charge-sheet.** 

V. Art 311 (2) has to be complied with only where dtacipUnary 
proe^inei are instituted in order that one of the three major puniiamients 
mentionea in ttet Clause ma^ be infiicted on the Govemtr^ servant.** 

* It is also inimateriai'if, in a memorandum issued agaimt a tenqporary 
s^v^t Government mentiems certain diarges and asks him to state *Svhy 
fUsdplinary action should not be taken against him", but, eventually, instead 
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of puntthmg him, dwi»rge$ him under r. 5 of the Central CivU Services 
(Ten^orary Service) Rules, 1949,** It cannot be said that once Govern- 
ment issues a memorandum but later decides not to hold a detrimental 
im^uity for taking punitive action, it can never thereafter proceed to take 
action against a tcraporapr servant in terms of r. 5 of the said Rules, even 
though it is otherwise satisfied that his conduct and work are unsatisfactory.** 
In short, it is the nature of the penalty, if any, which is ultimately imposed 
that determines the question whether Art. 311 (2) should have been com^ 
plied with.*® 

VI. The report of the prdiminar)- inquir>- cannot be used at the departr 
mental inquir>', \^ithout furnishing a copy thereof to the delinquent.*® 

The evidence taken at the preliminary inquiry also cannot be used at 
the disciplinary inquiry unless the witnesses arc examined afresh or, at least, 
they are tendered for cross-examination.* 

Jdnt mqiiiry. 

I. Some disciplinary rules prrnide that where the case is against two 
oi more co-<lelinquents, the ai.prupriate authority ma\ direct that action 
against them may be taken in a common inquire'.* 

II. Rut even in the absence o( aiu -uch specihe rule, there is nothing 
nrong in holding a joint inquiry against several rletinquents where the 
evidence is common and there is no preiudicc caused, r q , by the denial of 
a right of cross-examination.® 


Who can hold the inquiry. 

1. A.s has been stateil earlier the puni'-hing authority neefl not initiate 
the procectling or make the mqinr) him'^elf.' He nuv delegate this function 
to some otlicr person. 

But wlierc tliere is a slatuUm rule’ providing by whom and in whose 
favour the power to make an inquiiv inav be delegated; a delegation made 
otherwise would he ultra viref and vitiate the entire proceethng-« ® 

2. Though an inquiry lulo the charge- held bj an Inquir) Officer who 
is actually bia.ssed against the delinquent must be invalid owing to contraven- 
tion of Uic principles of natural justice,® it has been held that the inquiry 
will not be vitiated merely because it is held by an officer who made a 
preliminary intjuiry and then drew up the charges.* The reason is tltat a 
departmental inquiry is not like ,i iruil in court, and there is no liar to the 
person who drew up the charges to be llu* Inquiry Officer to investigate 
into the charges, provided the principle- of natural justice are other\vi-e 
<<bserved at the inquiiy’ 

Form of aqaiiy. 

1. Except to the extent provided in i\rt. vU4 as regards ineinliers of 
the t.C.S., the Constitution does not gairantec any ixirticiilar movie of 
inquiry under anv specific statutory provision or avlministrative Rules. 

2. If two ^ts of rules relating to dtsetplina y proceedings are open 
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to iht Govcroment for takiito action against an emido;^ee, the action taken 
will be violati\e of Art. 14 if the Rules resorted to are substantially more 
drastic or prejudicial to the other set of Rules available in the nutter.* 

3. But where none of the Rules ran be said to be discriminator so 
as to attract Art. 14, Government has a free choice to resort to any particular 
set of Rul^ or any mode of inquiry authorised by the Rules,* provided the 
requirements of Art. 311 (2) are iompUe<l with.* The ernployee cannot, 
accordingly, comidain if, instead of { ruceefling under r. 55 of the Civil 
Service Rules, Government proceed'^ under the Public Servants (Inquiries) 
Act, 1950.* The reason is that, the iiiqt ir>, under whatever Rules it is held, 
is only to advise** the punishing authuritv in the matter of investigating into 
the cKar^ brought a^mst the delinquent officer*' and that the responsibilitv 
both in finding him guilty as well as punishing him rests with the punishing 
authority*®-** 

4, Nor is there any question of mala fides whqre the Government uses 
one of two pow'ers equa'ly available, eg , the ix)wer to discharge under the 
Rules instead of holding a disciplinary inquiry.** 

Whero apme charges are bad or not proved. 

Though a contrary' view has been cxpresseil in other -pheres (such as 
preventive detention), as r^rds disciplinary proceedings, it has been he!<l 
by the Supreme Court**-*® that if a piibhc scrv;*m is heUI guiltv of several 
charges and it is sub'^uently found that in respect of some of those charges 
the rules of natural justice were not <,ompiie<l > iUi or the findings were 
based on no evidence, but there are other charges duly arrived at, the puni-h 
ment would not be quashed by the Court ** 

Doty of Inqinry Officer to adbmit report. 

Since the inquiry stage under Ait 311 (21 is also a quasi-juduial 
proceeding,** it follows that the Inquiry Officer im.st write a report, giving 
his finding on the charges, with reasons.'* 

Ohligntioa to aimply copy of Enquiry Officer*! Report. 


I. According to natural justice 

1. Broadly speaking, the rules of natural justice require that the 
persons discharged must be apprise*! of all the statements or reports tipoii 
which the order of discharge is based,’* and which indicate the giounds on 
which the onler of removal was made.** Hence, 

A ccq)y of the report, containing the findings of the enquiring officer'*- '* 
must be supplied to the person concerned when it is proposed to punish him 
on the results of the ent,jiry, or on the findings contained in any report,*® 
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together with his recununeiidatiuiib as to punihlmient, if any, as may be 
cunlained in the reixjrt,-*^ even though liis recoinnien<iations may not be 
binding upon the punishing aulfiurity/'* 

2. Even though the object of holding an nujuir^ is lo imestigale into 
the charges and the Inquiiy Officer is not ie(iuiruJ lo make any recommenda- 
tions as to the punishment that may he iniiioscd upon the delinquent officer 
when be finds him guilt it has been hel<l that if the Inquiry Officer 
does, in his report, make <iny recommendaiion as lo the punishment, a cop> 
of the report including such recommendation mu^t he supplied to the delin- 
quent officer in ordei lo enable him lo make a piopcr representation.*^ 

But— 

(a) Wheie the actum proposed is lio/ based on a npori the omission 
to supply a C(jpy thereof to the delinquent v\ill not vitiate ilic proceedings.*^ 
lie caniWit ujimplain if a cot‘> of a pieliminaiv lepoil whidi i-> not taken into 
considcialiuii at the departineiiUd in(|uir> is not suj>]»lkd to 

If, however, the report of that contidcniuil iiiquii v is '‘{•ugiit lo he used 
in tlu* proceeding, the retitumci in im he given full op[«jiiiniity of meeting 
Uie allegations contained therein- 

[b) There is no nght to a di*'^ l4» nre u)ntiilctiM.u or M*crct tlo* unienl?. 
.such as those of the Anti-kounptum I'ci.otncn ii is '.uinueiU compliance 
with the principles of iiauiml jU'licc it the schslaiKc of such rejHjrts is 
comiiuinicated to the delinciuenl.-* 

IJ. Accurdnuj to Service Kulc^ 

Wheie du‘ fiuni.diing (if a <opv l'^ icqnif 1 n\ ni.iinLuit\ ^lel^lce Rule 
liaving the, f« ice u\ law, suh Rule in m be ^oinplicii wuii, oi, ihc. ordei 
made in the procet lings hc'time^ nnalid*' 

K. IS (4) 11 , la) of the t^entxai Cn 1 >Ci c v CiasMm.aum. Contml 
and Appeal) Kule\ R^oS,* !► an instance to itnni Jt sa\‘-“- 

“If the disciplinui) :i ahorily havniR it^ard il- andinns on u.l oi jnv ol the 
articles oi charge, is tJi tin (;pin*c»ii -hal an> of tiu iA.'.ailus speoi^ d ju claiMs tv) 
tot (ix) of rule 11 should '^c impu>ed on ihc Govcn^ici.t s^r anr, it * » .1 

ta) lumivsh to ihc* Ch vermrem 'servant a cop> ol fuamI of ' * inq aij held by 
it and its Jindm«s un lavli ailici* oi chaise n, vhca‘ th.' lia- been 

held by an inquumg authoiiiv aiifXfinl 'U b> n a (oj^v o' thi rciorl ot 
siuh autli<»rii\ and a staumLiit ol il' amiines on jnicie ol charge 

togetlrcr wiili Lnel rc**'*ons iui ii-^ disi^*rcTnici»‘, li am. v^ai ihv tindings ol 
tile inquiring audiont> 


Right to challenge the Inquiry Officer’s report. 

Though the pum^hmg av’iiioiKv i- n\ boM«d to aii .iCCimhng 
findings or the recoinmeiidai *on of d.c lut|in'\ OfiKCi. ncvcithc C'^s, 
he agrees with the findings or the report of die lniun> Ulhcei, 
quent can assail the Keiunt of the !iuiu:.> <>ffivci on the ground that u 
violates the principles of natural juMice. Ihus, 

^ > M..-. B.*.., A 

19wPiit^372. 
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The delinquent may show that the hading on a charge h perverse, 
that it is not based on any ^Wdencc at ally or that the ccniciuston is 
such that no reasonable man would arrive at it from the material before 
the Xnquiiy Officer.* 

Seope of the Report of the Inquiry Officer. 

I. The power to dismiss a Goiernmcnt ser\ant under Art. 310 (1), 
subject to the procedural requirements of Art. 311, is ve.sted in the President 
or Uie Governor and not in the Inquiring Officer. Hence, t|ic Kc{X)rt of the 
Inquiry Officer is nierdy ad\ isory and is not binding upon tlie Government,'* 
or the punishing authoritj'* who is competent to exercise the power of 
dismissal on behalf of the Presulent or Governor. 

II. The task of the Inquiring Officer is merely to hoM an enquiry into 
the charges and make his report setting forth his conclusions and findings 
in respect of tlie said charges.* 

III. In the absence of rules or any statutorj pruvistuns to the contiarj, 
the enquiring officer is not required to specif> the punishincin which may 
be imposed on the delinquent officer.*,® 

If, however, the Enquiry Officer dues make any rccoinincndauoii as to 
the punisiiroent which may be imposed on the delinquent, that icLuiiuncnda- 
tion, like liis findings on the merits, arc intended merely tu suppl} appropriate 
material for the consideration of the Government. N'eiUier the findings fur 
the recommendations are binding on the Guveinmcnt.*,* 

Powers of the punishing authority on receipt of the report of the 
Inquiry Officer. 

1. It is clear from the foregoing that neither the hmluig of Uie 
Enquiry Officer on tlxe charges nor the lecommeudatiun as to the punish 
ment, if any, made by him is binding uixin the puni-shing autliuiit}.''-® 

(A) It is, accordingly, competent for the punisliing aiithoiiu to diffei 
from the findings of fact arri\e<l at by tlie Enquiry Officci'' and to hold 
the ertployee guilty of the charges even though the Enquiry Officei has held 
that the ^rges have not been proveil.®,® 

It is obviously open to the punishing authority to aiccpi the findings ot 
the Enquiry Officer on some of the chaiges and reject otliers, wiicre thcie 
are diarges more than one.* 

But— 

(a) Where the punishiu|' aulhorit) ditfcrs from the findings of the 
Etiquiry Officer, in whole ut in {lart, lie must indicate in Uie second notice, 
i.e., tlie notice calling upon the cmpio}ee to'sliow cause against the pro[xiscd 
punishment, the conclusions on which the authority intends to act in imposing 
the punishment specified in the notice.*,* 

(b) Though the Government is entitled to hold the employee guilty of 
the charges or any of them against the findings of the Enquiry Officer or 
ffie report of the Public Service Conmiission, the Government (or llie 

• affibonly) is not anfitled to cone tu its conclusion on no etadence at <dl ^ 
Notwithstanding the power of the Government to differ from the findings 
in the report of the Enquiry Officer or the PubHc Service Commission, the 
Court h^ jurisdiction to enquire whdhcr the conclusions on whidi the 


2. Untm of fadh v. Coa, A 19M &C. 364 {369-70). 
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iysavu V. Uahu of A 19^S.C. 1130 (««). 
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wdws rests is not sup^rted by any evidence at all. Under 
Art. 220f the ^^6^ Court is entitled to Quash the order where it is not 
based on any evidence whatever, without any further proof of mala jides* 

(c) the punishing authority awards the punishment and com- 
municates it to the delinquent officer, it cannot be varied at the will of the 
authority.^ ,, 

(B) If the Government agrees with the findings of the Enquiry Officer 
which are all in favour of the delinquent, the delinquent who may have 
been suspended is entitled to remMatenient and consequential reliefs * 

(C) It is coinjpctcnt for tlie punishing authontc to punish the employee 
even where, out of sevcial ihaigts he is found guilty of one charge only, 
provided that charge is such that the punishinent a\\anled can be lawfully 
imposed on such charge®-® 

^ (D) The propriety of a punishment, in relation to the charge cannot be 
reviewed by the C ourt ® 

TI Whore the punishing authontv holds the employee guilty, differing 
from the finding of the Inqiiit^ Officer, the High CViurt, in a proceeding 
under Art 226, lannot intorffre itnle^^ the finding is pen’^erse or based on 
no evidence at all ^ 


Notice before considering service records for awarding punishment. 

I. Naturd tustice rtqunes thil ^ CifAernnunt servant should not be 
punished on the basis of an\ iintend of nlnch lu his hid no notice. 

IT Hence e\en in dctirmimng th( quantum of punishment, the 
punishing aidiontx cintmi like into ^.imsidcrition the s(r\ite lecords of the 
delinquent, unless inform, itior ilMiut siuh intention of the punishing autho- 
ntv is given in the second show i.'uist nolice^'^ or b\ a separate notice so 
tint the delinquent itnv £,ne in exfdan ition 

HI No such nolue will however, be required where — 

(i) The rioveinineut sot \ ant Imnsclf a^'ks fot a consideration of his 
service record^ 

(») Tt IS clear Horn ific Impurv Kepoit, a copv of which is supplied 
to the delinquent with the show i lUs^. notice, tint the service lecords would 
be taken into tonsideration In the punishing authontv 

(Hi) If the lecouK *vre lwke<l into for the purpose of imposing a lesser 
punishment 


Administrative appeal against disciplinary order. 

I Most of the Deputment il Rubs provule b>r an administritive appeal 
iigainst an order of punishnunt to a lughtr adnunistnUive authority,’’ 
liut, in the ab^eme of siuh si,»tuioi\ piovisum, no appeil would he, because 
an appeal is a creature ot statute’'* and Ihcic la no inherent right of appeal. 

IF. Of course, there is nothing to pi event th* Government to piovidc 
for a departmental appeal bv non-statutorv rules But in such a case, the 


7 Sachhittar v* State of Puniah A 1%3 ‘sC "W 

8 State of (htssa v. Btdvat^hmihQn A 1%3 SC 779 

9. State of At. P. v Om Praka^h, (1970) 1 SCJ^R 139 a/f) 

10* SiaU of Stysoff v Manche dineda A 1964 59 iVjSX* 

11 State of V. P, \ Hothh Chandia (1969) I SC C 403 {406) 

13, Ihdaiy Bose, (1958) 62 CW,N 531 

14. State of V. F v. Hatish Chandra, (1969) 1 SCO 

154 Rg,, r 4 ^ of the Central Services (Classification, Control & Appeal) 

16, ^C^y] frms. ^ ^ ^ 

Cdgeir., 84 LA 421, Markaik v. Tnbuna!. A 1962 AP 303 
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cleHnqaent liaving; no legal right to appeal, the Cotnt cannot interfere on 
the ground iliat the non-statutory rules or the requirements of natural justice 
have it been coraplie^l with. 

in. On the other hand, where the right of appeal is conferred by 
.statutory rules, the quasi-judicial obligation would attach to it and the rules 
of natural justice must be compHwl with by the departmental appelhtte 
authority.** 

Appeal does not core defect of iH>n>eom|diance vnth Art. 311. 

1, WHien an order of punisliment is invalid because of non-compliance 
with Art. 311 (2), jt is void ah initio ami the defect cannot l>e waived by 
the fact that the retitionor lias appealed to a higher jiuthority,’* nor can the 
defect be cured by the fact that the order has been affirnie«l in appeal,*" 
even though the original order merges in the appellate onler. 

2. Where the iliscipliiiary authority is himself the inquiring officer and 
he acts upon materials collecteil at the back of the delinquent, his decision 
will be invalid, even though it may have Iwen confimted h\ the appellate 
authority. 

Where, however, the inquiiy officer is a person othi, than the di-.ctpli- 
nary authority, the fact that he ha® received any mateii.nls at the back of 
the delinquent will not vitiate the order if the disciplinaiv authority as well 
as the appellate authority have come to their conclusion imii'Pcwlentlv, on 
the basis of the material's on the tecords*' 

Natural justice at the appellate stage. 

It has been already stateil that a statntorv fxiv.cr of appeal, ev'en if 
vesteil in an ailnnnistrative authority, must he exercised quasi-judiciallv 
Hence, the following principles, in conformity with natural justice, must be 
observeil by such appellate authority: 

(i) He must give a reasonable opportunity to the p,iities tm place tbcii 
respective cases before him,** which nieiins that h« must give notice to the 
parties to the appe.d, app<»int a time and place of hearing and allow them 
to appear with such furthci materials as they liKs- .in 1 to present aigumcnts 
in support.** 

It follows that, in the absence of a statutorv provision to that effect , 
a statutory appellate authority cannot dispose of the .appeal upon a nieie 
consideration of the menioiandum of .appcid** 

In some rases it has been held that the appellate aulhority i^ 
pbligcii to hear the appellant only if he claims to h'- heard in person.*^-* 
But this would be debaiahle if hearing of the .ap|)ellant he one of the 
incidents of tlie appellate function.’*-** as cxphineil alxive. 

The Author is also unable, with resfiect. to agree with the fiujarat 
High Court,’* that the Constitution diws not intend that personal hearing 
would be required at the appellate .stage, because such hearing has licen 
obviated at the second show cause notice stage, b) making it clear that at the 

17. Jo{endra v. Dy. Vommr., A. 1962 Assam 28. 

la Natfndta v. CotPmu A. 1968 S.C. 398 (406). 

19. D.CDasv, l/wfon of India, 0969) l-ab. I.C. 409 (422) (S.C.). 

20. SuTi^ hfaram v. ff.. W. F. Ry.. .S. 1^2 P.C. 3; Safnanunditm V. Stott of Modras, 
A. 1966 Mad. 9. 

21. State of Assam v. Maheniia, A. 19^0 S.C. 1^ (1261). 

22. Natendra v. Cowmr., A. 1958 S.C. 399 (406). 

n. Babm AU v. Monknpkmt. (19661 IV 118 (124) Cal. 

24-26. BtHOMniemar v. Umm of India. (1969) Ub. T.C. 219 (223) Cal 
l-rlT. Dharani v. State of AMatn> A. 1033 Aatam W. 9 

16. State V. Jbtmarbffl^ A 1960 Gifj. 260, 
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$tege tho oirfy right of the delinquent is to make a ‘repiesentaHon against 
iTC proposed penalty , for the simple reason that the scope of the two 
stages is not the same and (he pioccwling befote the punishing authority 
nftcr Uic second notice is fiot uPpcllolc in ticttuvc 
(«) He must hear the appeal impartially 

TT* f^tust hear the appeal objecti\eh,*'' and with <in open mind.*' 
(tv) He must pass a speaking order’.'' ' 


Appellnte authority must give reasons. 

1. It is now will establi'-hed that an appellate iuthotit%, e\en though 
administratue, must guc rca®on>,'' •’lucaiis* it is a quasi-judinal function, 
even though such reasons nu\ no* lie .s dibor ‘t those ot a souit of law 

_2 It follows that an aiithotilc, luMiing i statutory appeal from a 
(hsciplinary order, must gi\e um ons,-^ sr> that, the ^ujkmmsoix jurisdalion 
of the superior Courts may not he rcndcied ni «^Mtor\ -"a md sikIi reason^ 
must sliou that he has applied hi< nim<^ ifi the (|uc’‘-tons whuh he wa*' 
required to consider, In the FuU^ ^'f>\(inin^r hi^- appdliic ju.uci =‘b 

3 II has, huv\e\cr, hcen held In tht Sut>ume (ouii tint wliere the 
Apjicllate Authorit} a^rec*- willi die onhi uf iIk ] iiiushmi,; authoutN, he 
nee<l not give reason^ ** 


Scofie of power of appellate authority. 

• I. Wheie the power of *in appellate iuthonl\ is conlcired h^ statutorv 
rules, It IS c\idenl that his jfowers musi ht s nctl\ ( .Tt.t nis( nhe<l hv the terms 
of such rules, or, hi*-* deti'^ion wc^uld he Thus, in the absence 

of a iiile to tint tflect, lu ( mint ti nstuic i ch^icn whah has not 

Ixen prosed, ircordmiij lo the pi mshn ^ iudi(»nlv ’ 

IT The i*frt ^ of the ^lafuioiv luK v dl I » opt.n to chdlcnii;e from 
the <lehn<|uent - 

III On the other li md, whiif no Ip^ut*- aM impost 1 tn the statutory 
lilies upon the [xiwer of a]»[f t tlie jumvv ) nn^iple th it m aptudlate 
authoril\ has the inie jowcis 1*^ Uu oiieni I iuthcjiH\ wdl appK At 
the same lime, the appellate. *ulhoiir\ will Ir sib]fi.t lo in e pnKedural 
or other hinitations as the prinnr\ uuhoiitv w 

The Provitos: 

A. Prior to the Amendment of 1963. 


Proviso (a) : X!onviction on a criminal charge’. 

1. This clause makes an otticcr wlio In'* i.on\uUd on a i^iiminal 


19. 


In State of W P \ Sanm^hdu II ‘^C W R 8ls iiS/s the Supieme 

Court has held that c\en m a department *1 uv -Km p»^ixetdini^ ii would be 
proper to give n j'^rsmal hrannR in ordei inahlt him to clant\ the con 
tcntions rai-ed hi bun if tht matter i-- (oinp^xattd or rtouTCs fUindation 
Nancndra \ Comnir . A 1958 SC 39S 
Amufya V D\ Chief Engtf*c(? \ 1961 Cal tw 
ffanmgar Suga) Mith v Sh\tm Sundar A 1%1 SC 196*1 
Makabtr \ State of M P (WO' 1 ^CW R 713 <728); pagat Pm v 
(Ltfiwn of India. (19671 3 SC R 302, State of Gujarat \ PaUl (1%9) 1 
SCW.R,1106 

23e. Aftil V. Union of India. (I969j 19 FI R 114 (lib) Cal 

23b. Eg., r. 1731 r 1731 (2) of the Rv Establis^ent Code 

24 State of Madras Srimvasan \ 1966 SC v . , . , rr 4 

Shhmanda v. Dhl Supdt * 18 FLR 137 (1^9^ Cal; 4wr/ v Uwon of 

India, (1969 ) 19 FUR. lU (US) Cal 
State of M^rm v. GoPal. A 1963 Mad. 14 
Of. Rengrpaa v S. /, Bank, A 1963 Mad 76 
Nagendfa v, Commr, A SC 398 {W 8). 


20 

21 

22 

23. 


25 , 


1. 

2. 

3 



758 


SHOm* COKSWTUTION OTt INDIA CAft m($h 

charge, liable to di^issal without any further proceeding under Art. 311(2). 
It includes conviction under <»iy law which provides for punishment for a 
criminal offence/ whether by fine or imprisonment.* No distinction is made 
between crimes involving moral turpitude and other crimes®-* or statutory 
offences.’'^ Thus, conviction for drunkenness would attract the operation of 
this Proviso,*® similarly, conviction under s. 29’ or 34* of the Police Act. 

2. The word ‘charge’ in this clause contemplates some accusation and 
not merely a charge in the technical sense of the Code of Criminal Procedure. 
Hence, conviction for contempt of court, consisting in making defamatory 
accusations against the presiding officer of a Court is a conviction within 
the purv'iew of the present clause, even though a contempt of this nature 
may not be an 'offencV untler the Indian Penal Code.* Nor does it mean 
that the Pro\*iso will not be applicable to conviction in a case because no 
formal charge is frame<l in^uch cases.* 

3. To apply this Proviso, it is not necessary for the Government to 
naif until the disposal of appeal or revision presented again.st the conviction.* 

But if the conviction is subsequently set aside, on appeal or otherwise, the 
order of dismissal ceases to have effect and the employee is entitled to be 
reinstated forthwith and to recover arrears of salary from the date of 
dismissal till he is poperly dismissed in compliance with Art. 311 (2).® 

4. On the other hand. Government is not estopped from applying this 
Proviso merely because an inquirj' has already been held.’ 

Proviso (b); E>ecisioii of tbe authority not to give opportunity, 
where it is not reasonably practicable. 

1 Under this Proviso, no opportunity to show cause neefi be given if 
the appointing authority records it in writing that it is not reasonably 
practicable to give to that person an opportunity of showing cause. In or<lcr 
to apply this protection to the order of dismissal etc., the following conditions 
must be satisfied; ' 

(i) The satisfactioh must be that of the authority who is em[)ow’ered 
to dismiss, remove or reduce the officer in rank and he must apply his minfl 
to it.*® Wliere he simplv carries out the orders of some superior authority 
and dismisses a subordinate outright, the validity of the onler cannot be 
sustained on the ground that the power under the present Provi,so w*as 
exercised.** As cl. f3) clearly says, there must be ‘decision’ of the autlioritv 
empow’ered to dismiss, etc., and then the reasonableness of the decision will 
be immune from bring challenged in a court of law. 

(ii) The authority empowered to dismiss etc., must record his reasons 

in writing for denying thv opportunitv under cl before m.aking the 

order of dismissal etc. After an order in contravention of Art. 311 (2) 
is made and challenged, it cannot he contended that the order i.s valid by 
reason of this Proviso.** 

4. Nagabhtakan, in re, A. 1966 A.P. 72. 

5. Dttrga Singh v. State ef Puniab, A. 1957 Punj. 97 (convictirm (rf offence under 

B. 34 of the Police Act. 18611. * 

6. Venkatarama v. Prw. of Madras, A. 1946 Mad. 375] Jagadindra v. I. C., A. 
1999 Assam 134. 

7. Sma V. State af W. B.. (1970) I LL.T. 588 (591) Ca).t A. f970 Cri. 384. 

8. Cf. State of V. P. v. Nook, A. 1958 S.C. 86 (95),; Kttnwat v. Vnien of Mia, 

(1969) Lab, LC. 990 (993). 

9. CAtioM of htMa v, Akbm, A. 1961 Mad. 486 (491): mbath v. DM. Supdt. A. 
1959 Pml. ^It Dau v. Diet. Sttpdt^ A. 1960 All, DkanH v. Vniem o/ 
Mia. A. 1965 Ftoii. 153; TatM v. Citaf CWpdf., A. 1966 CaK 78. 

to 69afe of Orfiw V. A. 1^ Qt^ 29. « 

IL Wiii^m V, ^ PelSiee, A, 19M Amm 18 (22). 
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(ttt) The power must be cxercisml bom fide, having regard to relevant 
conMderations.^ i 4 '4i 

2. Though the competent authority is entitled to apply this Proviso on 
the ground that the employee was avoiding service of the notice to show 
cause against the charges or it was not reasonably piaciicable to have it 
ser\ed on hun, the Court may interfere if it appears that the authoritj- did 
not apply his mind to the question of piatticabihty of ser\ice 01 there was 
any negligence on his part in the attempt to serve the notice ’ ' 

Proviso (c): **Interest of security of the State**. 

Theie might be cases where the mere disclosure of the charge might 
affect the security of the btate In such cases the President or Governoi 
might exempt the giving of notice to show cause, or the opportunity to 
defend, as required by Art 311(2)“ 

Satisfaction of the President or the Governor. 

1. The satisfaction refen ed to in this clause of the Proviso is not 
Circumscribed by any conditions Ihe lesult is that no inquiry need be made 
bv the Piesidcnt or (jOveinoi“ and no reasons need be assigned' loi an 
order under tins clause The satistaction of the I’ltsidcnt undei tins clause 
IS not justiciable.^ and the Public bervice Commission need not be consulted 
buturc making an order under the present clause of the lioviso'* 

U The satisfaction, howevci, need not he the itrsonal satisiaction 
ot the licsidcnt 01 the Coveinot It will be enough it it is exercise 
m compliance with Art lt6, because the powei to take disciphnaiy 
against a (jo\ eminent servant is tlie ‘executive power oi the Lnion or the 
btate, «s die case may be “ 

On tlie other hand,— , 

ii) Though the factum ol satisiaction need not be itciled m the oidci 

under the Pioviso, it the oidcr ,s challcnscd on the grounc of 

such satisfaction, it is iiKumbcnt upon the aiidurnty to establish that the 

lequisite satisiaction had been .ichievcd bciuic issuing die ordci 

‘ (ti) It would also follow tint, as m oditi cases ot cxciuse ot >-ul)jtc 
live litistaction, the chaige ot maa juics iniy be > 

ordci under the picsuit clause, though it mav not be t.sy to tslabhsh it 
I'hc sat.slacl.ou mav, however, 1 h hasvd on die aiite^eicnts o t c 
Guvemment servant concenu I, including liis conduci pnor to 
the Picsident or Governor 01 the Kulcs winch aic syuglu to be W**-" 
(,m) Where, however, the Pic-siduit or Uic Govcinoi 

S:. tSrpilduic piesci bt.! by those 

Uic reouiicments ol the Rules aic not complied , 1 n „f the 

SuxSr M ua ui,... Ihc lK,«cr unJu U.. au^c of tho 

Pioviso.*®-®* 


13 


15 Ct. Kapur StMk v Umn ^ 

16 Kkmtat v. Unuw of Ittdta A 19^ ^ .q, . .j. , 

17 Ukalar Stufk v. of A ISM^Raj. 1S4 (19») 

18. Hydet v. ^ate oi A P A 19W> .A ^ j 

19. ffstMrjoA V. St^« of \ 1950 gc" 232 (239) 

20 BffkAottak V. 1963 bCUf94). IThe view to the contrary, 

21. Mmm V. l/njw of A AP 288 (291) or Skanker^ 

esr? C' «1 longer tenriikl. 
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Central Gvil Services or Railway Services (Safeguarding of 
Nalional Seairity) Rules. 

1. An order of compulsory retirement under these Rules does not 
amount to 'dismissal' or ‘removal’ within tlie meaning of Art. 311.’® 

2. But when action is taken or pn>posc<l®* to be taken against an 
employee under these Rules, the Court can, under general principles, inter- 
fere on the following grounds — 

(a) Where the cliarges made in the notice arc so vague that it is nut 
reasonablj- possible for tlie employee to meet them’'* or are not covered b\ 
tlic Rules.** 

{b) Where the (erminatioii of services is proposed m the notice itself, 
before the explanation of the employee is received.*^ 

(r) Where the grounds for which the Rules ate applied against a 
(loveniment servant have no rclcvanc>” to the retiuirementt of the Rnlc' 
oi when the Rules are used for a purpose other than for which ihej had 
been made,*’ 

(<f) Where the prcKe<Jurc prescribed liy tire Rules has not been fol- 
lowed.*" Where the authority proceeds and takes action under the Sccurilv 
Rules but fails to follow the procedure lahl down therein, tlic validity of 
the order cannot he maintained by invoking other Set vice Kuks.” 

Thus, the Rules cannot be relied u()on unless theic i.'- a finding that aftci 
due inquiry under r. 4, the competent authority had come to the lunclitsion 
that retention of the jjarlicular employee in service was iirejiidicial to 
‘national security’.* 

3. R. 3 may be applU'il against a Government svrvant on the following 
conditions — 

{») That he is engaged in suhvcisivc activilit"- or is leasonahly sus 
pected to lie so engaged or is associ.ited with othci' in subversive .iclivitiv.' 

'I'he Court is entitled to examine whether the giounds stated are icle 
vantly related to ‘subversive activities,--’ c.g.. 

Taking pan in the political activities of the Communist I’arlj contituicd 
to be a 'recognise! 1 political organisation.* 

{ii) To say that he is associated with other person^ wlm arc engaged 
in subversive activities is not sufficient to apply the Utde' 

{tu) Even if any of the foregoing condition'' aie pie-eiit, the competent 
authority must be further satisfied that the manner ot his activities is siuh 
as to raise doubts alxiut his reliability as also that his ictcution in the publit 
service is prejudicial to national security,* 


GiiMtitvtiaiiafity of the Security Rule*. 

Jt lias been held that the National Scrurilv Rule'- <lu imt offend Art 
14 ;*» 19 (1) (a),* or 19 (1) (a) i*” 

B. After the amendmeiit of 1983. 

The amendment of Cl. (3j makes it clear Uiat the competenl authority^ 
may dispense witli an inquiry but not tlie opiJoriunit) to make representation 
against the penalty profrased 


22. Ckintamam v. P. M. 0.. A 1965 Bon. 59 (€2). 

23. AntMlwmayman v. Ry.. A, 1956 Mad. 220. 

24. Mttton V. VmM cf India. A. 1963 S.C. 1160 (//«/). 

25. LatimoH v. /. C. P.. A 19S6 Pmsu 19 [26). , , 

1. Mekmt Singh v. Day. (1953) O.C.J, Miut. AwKcation 38/S3 (Bom.) Kfarred 
to in SkonkeTlingm v. Union of India. {1936) 62 BomL-R 1 

2. Mfon V. Union of India. A 1963 S.C. 1150 {1164). 

3. v.P. M. <?- A 1966 Bm SO (iW), 

4. Mmmpidk V. of AnSftra. A 1968 AJ*. MO (2M>. 
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Effect of ooBSKmiplience with Art. 311 (2). 

1. Both Cls. (1) and (2) of Art. 311 are mandatory. They constitute 
express provisions of the Constitution wlmh cjualify Cl. (1) of Art. 310. 
Hence, dismissal by an aulhoiity lower than the app<jinting authority, and 
dismissal without giving reasonable upporuiiiiu of showing cause, are equally 
void and iaoperalive,*^-^- and therefore, actionable 

2. Where there is a failuK to coinpl> with Art. 311 (2) at tlie original 
stage, the order of punislinient become^ null and void®* and nothing done 
by llie appellate aulhoi ily can ( ure the illegality 

But — 

V\ here the inquiry ithling to '‘Oioe of llie cliaigct Molales the principles 
of naluial justice but iIkic .iie still ‘•oine chdigc' upon which the delinquent 
officer has been found guilty and th<- ptinisliment presciii)ed by the Rules 
can be awarded _iii»on Iho^t ih<ugc^, the Couit Lannot (tua-h the order or 
<lncct the aulhoiitv to recoiiMder 1 is tjrder ^ 

Remedies for violation of Art. 311. 

1. According to tlic SupiuK Couii in thdul Majut\s lclsc^ 

in case of a wrongful t<*, niinatiou of in coiiM 'tntion of ihc constitu- 

tional lequireinents in vl. M ) ui ot \rt 311, ihf' aggric\e<l (ioveinment 
servant is entitled to lelicf in a I, ant oi law like an) otliei peison, under 
iht 1 idinarv law, un-iHUch as the doctiiiu ot ne at [ilcasure' has been 
subjected lo con’^tuulional liiuu lUoiu u* Iih’m S\<h nhv.i inu^t be regulated 
bv the Code of Civil Ihoiedi’n. U follov's, tberef* k, that when d (iovern- 
incnt HTvant has been distnissi. 1 m coirriwhUon of ciiiicr d i 1 ) or cl. (2) 
of Article 311, oi of a inrind.i^ojv stanlon Pile Ik * oul<! be entitled to 
bring a suit againM ibc (lowiniucnt lot ib» lolhnMug uh/u*'^ ^ 

(I) A ilevlarat'Mu [Uo tin i ’ Vm oi di nusMb tn reduction in rank* 
or compulsor) retiieniCir void and uio|K»an\( and ihat the plaintiff 

iciuainc'd a incinbei of iln ‘-enne ai the d,iit ol uKtitutiun of the suit.®,® 

Ui) A dcviec In' ain u « t pa\ and alUo* ,in» e^** sin c tin order of 
dismissal up to the d*t^ ol Ui'^tUution of die ^iiit - oi th dale, of super- 
amiualiun. if Ciirlier.* 

2 A suit would al^ivlic wiuo. the -i’ vices .rt UniiinatL>l lu coiitiaven- 

lion of the contract ol cuii)lo\o»<.nt ' 

. 

OismisMl cannot be ordered with retrospective effect. 

1. An ordet of .1 or ili^luiiic i m I'l . 5 i\i.n otitv* to onlj fioni 

the dale of the oider and not fiotn any carhei date ^\heu tl»e Go\emment 
servant wa-j aoturdJv m scmic'* 


2 Union of India \ fen a.i Row .\ C 'i.' 

3 State t>f Bthat \ Mao! \!u< J l<>'>t ‘'t R f woo v Indta v. Varna, 

A. 1957 S.C. ftW 

4 Sta'e i>f IK P. \ \udh Sr.iaih \ 'w' Wti 

5 . hhu&Tain V Suitdt of I Mu* \ lO"*! Isv’m It! 

1. Statt of Otim V Vuisahhii'.un. A l*+‘< SC i opinion to the roniTary in 

Aripendra v»Chnf A<v \ IWl ( al 1 i' no lonpcr Rood lawi. ^ 

2. S/a/v of Bihar \ Abdul SftmJ. ''i R 7ft') fwiow at India \ Vajma, 

A 1957 S.C. «82 

3. Stato of Bombay v Sutul I at a ‘ 2 LI..I 593 tft'C) S.C 

4. Modkav V Stale ol Afyson A ft C 8 

5 Petshad v State of I'unuib, A 1966 ftC , , 

6 Blm&U Simh V State ol Putnab, .\ SC 1210 Daltp Sm{h v. State of 

JPW^. A. 1960 S.C'. 1305 

f, €Aindra v. Union ol India, 'ItSAi s.C 

f* /aat/lttatnom v. State of Madro' A. 

9. v.^Ma of Bihar, A. 1965 1 at 18t> (191) 
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2. 1'be same view Ms been taken regarding an order of tompvlsory 
ret ir ement.* 

3. When a relroapective order of disini.s.sal is wade, it wifi be valid 
from the Ate of the order,* though not from any earlier date.* 

4. ‘Date of order', in tins context, means the date wJien tlie order i.s 
conmunkated to tlie Government seirant concerned or otherwise pttblishcJ.*'’ 

Oeckuratioa that the order of diamisaal wa« void. 

1. Under the ordinary law of .specific relief contaitierl in s. 34 of 
the Specific Relief Act, l%.i, any person uho.se legal character (»r riglit 
to anj property ha.s I»eeii dcnitvl bj' any person (imltiding the G<n’erninent) 
is entitled to bring a .suit for declajatorx- relief, in conipliancc witjj that 
section. Hence, when the scr^ices of a ci\il .servant have been terminated 
in violation of .any statutoiv or con.stitutionnl'* provision, he m.i,v obtain a 
declaration from tfic civil court tliat — 

“the order purporting to dismiss the Plaintifl was void and inoperative and that 
the Baintifi remained a member of the service at the date of institution of }ii 9 


2. Bui the relief under .s. 42 of tlic Specific Relief Aet being discre- 
tionary, tlie naintiff cannot obtain sich declaration .is above where - 

(o) the plaintiff has already rcachcvi the age of supci.iiiiiiiaiioii at the 
date of institution of his .suit for the decl.iraiion,'* or 

(b) where in view of the plaiiUilt’s age or .state ol licallli. no inupo-e 
would be .served by restoring him to ofiice 

3. On the death of the aggrieved entp'ovee his Icg.il rtpiesini.ilivc'- ire 
entitled to maintain an action for .sucli declanitlon.'' 


No decree for reinstatement 

In view of s. 14(1 Mb) of the Specific Relief Act, l'X».l ( coi ic'pon hug 
to 5. 21(b) of the Sp. Kel Act, 1877). .i Coint cannot ilirectly ordet ati 
employer to reinstate a di.smi.sseii emjilovee,*'’ even though a- a ic-tih of tlu 
declaration of the Court that the <lisini.s.sal was wrongful oi uuuin.stitiilional 
the Government may be obliged to Jiut him back to his jKisl or another 
post of the same status.*’ 


Limitation fear declaratory relief. 

1. The period of limitation for the dcdarttlor\ rdief was (> years 
under Art. 120 of the Limit.ition Act, l‘>08 and not Ail Id’"* 

Under the Limitation .Act of 1%.1, ihc period has (‘cen reduced to three 
years only, by the corresponding Article ll.L 

2. The period of limitation will run from the date uf conummi cation 
of the order to the Govemincnt servjiiit in que.stion iiuismuch as an order 
of dismissal cannot be said to l»e effective until it is communicated to the 
person sought to be di.smissed.‘* 


10. State of Panjab V, Amm Smgti. A. 1966 S.C. 1318. 

11. Cf. /afdMA V. Vman of India. A 1964 S.C. 449, 

12. Commrs. v. ttW, A. 1948 PJC. 121. 

13. jMShaukaT v. State of RafastkoH. (1966) 13 P.L.R. 133 tS.C ). 

14. Rantarkari v. Secy, of State, A. 1937 P.C. 27. 

15. IJ^ammbkai v. Slate, A. 19® Gtij. 202 (lOS, 210). 

16. V. N. €. D.C., A. l968J>S»t 300 (301) ; S. Dirtt v. Umtarsitf of 
P$lh$, A. 1956 &C. 105a 

!!• V. Antar StngH. A. 1966 SC. 1313 (1314). 

5^^114 *'■ * ^ 

19, Cf. Stak of Piiijab v. Amor SklA, A. 1986 SC. 1316 (iSih. 
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EffdCti of tine dbchnrtioti. 

1. Though the Court cannot directly order reinstatement, it cannot be 
expected that the Government \\onl<l act in a capricious manner, in utter 
disregard for the pronouncemenf of ihe Court that the dismissal was void 
and that, accordingly, the puldic '^er\«mt imist be deemed to have been all 
aiong in service. In sucli a case, Ihereffjre. it would be fit and proper for 
Government to correct the wron<j done' and lo reinstate the person For 
the reason given below an order of rr-5nsi,U(nietit i**, in fact, superfluous** 

2. The effect of the dcrlnalirm l)\ ilic decree of a Civil Court [aS 

di ^tingmshcfl from a dei>artn»eTM 1 ' hiih niav not necessarily have 

such eirecfj is that the plaifttifi v* inui deemed to ha\e been lawfully 
disnjissed from 'service aiKl the ]}fci - r\ rf/n-»*f|iiences v\ill follow from 
the decree,** » 1^^* '' dl In uititlt 1 to Ik |>o^t(‘d to (he e)ffice from which 
lie had been dismissed ot to o’Milur (,f ilie mine status 


Right to aalary after re-instatement. 

Where an empkivee is sn^pe'iukKl pending iii^ci])linaTv proceedings and 
thereafter the suspension is le'oked fir held tf» he invalid or an order of 
tcmiinalion of seivites is s(.t asid • the fjtiesMon ui^es as whether the 
employee should get his pav e^' , toi tlu* i^eriod dining which he remained 
absent from his <Iutv on .luo’mt of tin imalid order of suspension or 
remov?’!. On thi'* (jiustinp ih*' Supinne ('oiirt h.^'^ made a distinction 
between a ra*5e where the Hid n» (gn stiun h is been lieM invalid bv a Court 
and a case wheie ii lia l^vu tt an k* 1 a '.i jiciioi Departmental authority. 

T. Once the di Mi-val - didiK'd h' ihe ('i\i! Court .is wrongful, the 
aggrieved novunnuni er' mt ’ fd thsl hi hi^ ^ dl ^rdaiv for the period 
during whiih he \ . iong*''iri\ meviiU^^d fion« T>eifojming his duties.** 
Ciovcrnment cannot i< t^x tin* nr th.* }'eiu>d 

n. There ate however. ^ut‘ n l>ep*U»TiMU d inlc^®^ “having statutory 
.iUthority whuh cmtHiw<M th» iiUDnitv i.o‘un 'ctil tt* order reinstatement 
Mjxin setting aside the ordu (jf ht mi lo' ah to fix the emoluments 

v\hicli be pavabk^ to the en nl« ve« duro > Ir*- ]»tri()<l of d'^nice while the 
order of suspendon oi lem ' \\ i in tui 

1. The SupieuK t'oun ha^ hek^ ‘ lb t '^luh uiles aic applicable onlv 

to cases where the d!smi>v\l P.m bien set aside in a departmental appeal 

nd not where it is spt a^id< in 40in[»itent court 

2 In <!uch a c.*'*!’ v luiher the emplovee wa*^ fuliv' exonerated or 

honourably ac((iilTted*' is i o«H»shim v'hidi has iti be deteirnined bv the 
<omjH‘tenl autlioritv ob|v'iive\, ifUu givnu* .m oj'portunitv to the employee 
u> <^ho\v cause against the oidei (»io[*om^ 1, m older to lomply with the 
rules of natural iusiii.c, ^v<n llvngh 1' “R 5-1 d(*es not expressly require 
any such opportunity to be 

3. If the prescrilx'd aullioiitv dots not m.ake anv determination as to 
whether the employee has been fuih exoneiate* or not and makes no 
order for paying him sahrv thning the period ot •suspension even after 
he is reinstatcil, the authoiitv mas b« liiected to nwke such determination^ 


20 

21 

22 . 

23 . 

24. 

25. 


a. Om Pratoii v fh P H.R tW'D 2 fdl :>67 {568) 

V. Sta/e of U P, ^ cp 9401 . r 2044 of 

Cf. PA 54; v^ StaU of P A. 1968 SC 210], r. Z044 01 

the Railway Estahlisliniint C»xle , ^ a d,,w 1956 

Cf. R. 9 (2) of th^» Ah India Servn'*-- (Di^MpIme & Appeal) Rules. 

r, T't "Fs Mf ■ ^ “ 

the centxatj^in (ioi^h«n<i v if' , A I'W Ctu 

no kMmer good bi«|. 


^ (35) is thorefore. 
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under the relevant statutory provision and to pay the sum due to the employee 
according to such determination.' 

Wlietiber de pa r tm ental proceedings can be held against a Govern* 
meat servant rebtlag to the same charge, aftei' he has been exonemted 
at a previous proceeding. 

1. Tl is evident that neither the constitutional provision in Art. 20 (2) 
por the principle of res judicata is applicable to departmental procee<Htigs 
so that primo facie there is nothing to prevent the Government to proceed 
against a Government servant departmentallv e\cn where he has been ex- 
onerated on the same charge b> a dej-trtmenlal proceeding previously. 

2. It has, howe’er, been held b\ the Rajasthan High Court^ that where 
Rules have been framed umler Art. 309, and such Rules do not provide for 
Itolding a second inquiry after one ha.s terminated in favour (*f ihe Govern 
ment servant, Governmenl cannot exercise its pleasure undet Art. 310 (11 
to hold another inquitv, o'lt'idc the provisions of the Rules. This Raiasthan 
decision* was referred to and distinguished by the Supicine Court,* without 
questioning its correctness Hut where one of the charges onlv is held 
proved at an inquiry, tlieie i.s nothing ur prerent a reopening rrf the itKintrv 
to determine w'hether the other charges vert alsrj pio.ol 

The Mysore High Court^ has held that where ilu- pimishing authority 
accepts the explanation offered bv the delirxp tni in rare proceeding, he 
cannot start fresh proceedings on the 'am.- -biuts Tlic->e views sryni to 
be of doubtful authority. 

In a subsequent case* the Supreme Corn* in- refused to subscribe the 
proposition that after an inquirv has been alrcadv IicM. a second departmental 
inquiry would l>e bad in law 

Whether further inqiury barred after judicial decision 

The question whether further inquiry av'-irrst -i <itlitrqueitf offrret wtadl 
he l'arre<l when the penalty irnp<»se<l against him in a proceeding has betm 
quashed would depend uiK>r the rireuirstances 

1. Where the d, Hn<<u'n' officer In-- been evisneratcd on 'be lu.-rti l>\ 
a competent court, finding him not guilt' of the (bar/es, no fur'bei iiKiuirv 
can be commen<ed against him on tbt ^avtc charges* 

This principle has been extended to a simdai finding in a depirtmental 
proceeding, so as to bar a fre-h proreeditrs ' 

2. Similarly, where a Civil Court holds an order of dternissal invalid 
on the ground that the offictu- in.ddng the order i n-- not r'lmfetmt to make 
it as he was inferior to the appointing authorrtv a riesb frrocetsliirg cannot 
be started by the s{rme ..fficer. so long as the judgment of the Civil Court 
is not set aside in proper nroceeditrgs * 

3. On the other hand, where the suit bxnrght bv the delinquent officer 
has been decreed onlv oir the grounrl that he had not heen afforded a reason 
abie epporttmUy of shemnnq cause against the charge in the disrinltnan' 
proceedings, there is nothing to prevent the f iijvei nment froan starting fresh 
ttroceedings upon him on tire charge, after eonmlving wi«h the rcrtuireinent'- 

•of Art. 311(2).* 


UnieK of Mia v. Kapur. S.C. (C.A. A. Zf9/(SKi, rt. 5-1-681 

Damkackand v. State of Rafattkan. A. 1958 RAj. 38 (4/). 

Sk^am V. State of Raiwthtm, A. 1862 S.C. 439; (1982) Sapp. 1 S.C. 
'“Irciw V. Dt. Sducatumal Offar, (1966) 13 FI..R. 248 fMys,). 

V. State of Panjok, (1960) S.C. IC.A. 102/601. 
tra v>^atfi^of V. K ft. 1962 SjC. 1334 (IW). 


MMMM V. 


.i£s% 


V. d«« SSnfiA. A. M66 SC.'l3i3 («I4). 
'enwwMl Ofieer, A. 1989 PonJ. 37. 


104 . 
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Whetiier defiartnimtel proceedings can be held pending civil or 
critninal proceedings on the same charges. 

1, There is nothing to prevent departmental ] proceeding.'; to be started 
and pursued merely l>€Cause criminal proceeding'^ on the same charges are 
pending* so long as the criminal proceedings 1 ki\c ikpI ended in acquittal.*’' 

In such a case, there is no violation f>f lutural justice onrthe ground 
that evidence is common to both the piocecding'^ 

2, Nor is there anything to dfbat the Uepaitmental authorities to ini- 
tiate and continue disciplinary procwling-^ i jcrelv a proceeding i- 

pending in a criminal court, <iii the ilirogV-'* 'rhe^^* would be no 

contempt of court b> the de[mrlnicntai aiuluc uu*--. m da abM'-RC of a staN 
order from the court.* 

Departmmtal proceedings after acquittal 

1. Even where the Government servant i>P( n acoiiitted in die 
criminal case, it is ojien to the tlovcnuim’ ‘<i pw««f(t '»*Mmst him (h‘pari- 
rnentally on the same charge/* after compiMiig wal> Art 311 (2) *- Sucii 
proceeding after acquittal hv the Chimin/ ('n if h lya birred b\ Art. 20 
(2), inasmuch as a dq)arliuent tl fro <.cd ng (Iock not k.v tiajlc .i ‘prosecu 
turn* within the meaning of Art 20 *2) 

2. The alKj\c proposition hrdds good** e\cn wliut* the .icquiitil ha- 
Jiecn ma<le by the High Court and the initiation of ilei/artnienlal proceeding- 
aftet such acfjuittal cannot he hcM to con titute a contempt of the High 
Coiirt,*^ because the two {‘nKe-<Hnc:- ate nUiTol ditfeieru in nature and 

SCOfH!.** 

3. In «'Omo CISC';/* ;i has Ixetj Into tha* wImo the r^cp lUal by tlu 
Ciiiuina! Court is on the nief'it . a di tinuuished lifjni technical grouncK 
the authorities cannot proceed against the delinquent deparlmentallv, on the 
‘'varue charges and tliat il Iluv 'K*!. to pumsif him on the same charges, the 
r>rocee<lings wouhl he (juashed is 1 ein^ m «ontro(ndon the p’*inciples 
of mitural justice. 

This ^iew rerpiire^ finlher ex.uninatum nn^vuch a- ^ very standards 
of proof in the two jiroceedin^O <lirfeT, «is |M>inted oic the Supreme 
Court.'* 


Recovery of arrears of pay. 

From the decision of the Supreme f\»mi hi U^'ful case, u 

follow’s that — 

1. A '^uit lies for recovery of aireuis (if pro an I oiher allowances ® 
to which he is legally en^diled. b\ a (lovermncnt ^enruU ior the p<.nod he 
\va« in office and until his scrxivc is hr^fiiHv ierminriicd,*’^-‘* together \\i‘h 


9. 

10 

11 . 

12 , 

13 

1 f 
1 * 1 . 


l« 17 
1 & 
W. 

21 . 


Jufiti Bahadur v Bail Saih, A - 3U 

Oeik, Cloth Mills V. Kushai Bhar A v cr-n 

i'efikatotoman v Vwfw vf Iffdia (1952 oh ? i ^ T.R IL/ 

B^idhakanta Sfatr oi fhi.-tf \ 124 H?- ^ 

State of A. f* V Rama Rao A W'l 1721 ( I 7?6 

MoiLiinfi V? Mehta, A 1965 <iiij 23:1 f 223 ' o. p ? 

Potmurmtam v. My^t Govi A. IftT My. )«'4 .<6« 

O^s, A. 196S Mad. 5(»2 DSuva \ /? T t A 1%2 Mad 8K: 

Bmtu Shek v AT. C. D. <' A 19fiP Pat 30*s Q't»iato!i v Sta'i’ of -'/. P. 
A- tfKSn2r. i6 (49) 1 htttsl V SiaSutan A I%1 Pat ‘HI ■ it2'^ R^dhakimla 
V. Stak 0fOfisf«, A. m , ../'O -<« 

St«f# Krf Bihar v. AMmI Ma/id, '*** 

Stak Id M, P. V. MmdawtiT. A l9St SC^ W. 

Madhap V. Staff af MvMrr. A 

0 m hahasA v. Sta^f af U. P.. A. 

/itf SAaakar V^ Stata af Bajasihan, (1965) Si. |i..A 575,(34 
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such suras af are due to him under the Rules of such Provident Fund.** In 
such suit, the C ourt has the power to decree the arrears up to the date 
of superannuation, if that falls during pendency of the suit**® 

2. Where the Government has pai<l him at a rate lower tljan what 
was due to him according to the terms of his apptiinlment, he can recover 
the balance suit, with interest.®^ 

3. The Proviso to s. 34 of the Specific Relief Act, 1963, says that no 
Court shall make a declaration under that section where the plaintifF, being 
able to seek further relief than a mere declaiation of title, omits to do so. 
Hence, inasmuch a.s in case of wrongful <Hsnnsbal the aggrieved civil servant 
is entiilcil to lecover arrears of pay since the date of such dismissal bv 
ordinarv action against the Government, the pLiiuliff who brings a declara- 
tory Miit must necessarily claim reenverv of ni rears of pay up to the date 
of the suit so fat ns it has not already hecuine barred bv limitation, because 

O. 2, r. 2 of the C 1\ C^><^e would be applicable ’ I^)r an> claim for arrears 
:^ubseijHnU to tlie institution of the suit for declaration up to the date wdicn 
a valid onlei of dismissal is evonlualh ma<le» plaintiff ina\, however, bring 
a separate suit.^ 

4. Though a declaration that a <Hwenmient servanfs disfuissal was 
illegal cannot be obtained nn his death In Ins legal representatixc'*, where 
a suit was duly instituted In the Government scivant for a declaration and 
recover}' of arrears for pay, etc., and he dic<l dming the pentlemy of the 
proceedings, his legal representatives are entitled to a <lecrce for the arrears 
up to the date of the plaintiff's clejUl> upon the finding tliat the dismissal 
was void.® 

6. The right to recover the arrears of salaij acciucs vhether the dis- 
missal is in breach of contract or tortuous 

Limitation for suit to recover arrears of pay. 

The limitation for a suit for recoverv of arrear- of pav of a ('lovern- 
ment servant threr >cai'« fiom the time when the s'llaix fcM due imdcr 
Art 7 of ihe Limitation Act* of P^>3 " The tesult is that the pi, unlift would 
be entitled lo recover ill arreai-. of pay winch fell due to him within 
perio<l of three veal's before instnuthin of the '•uit.* with ilie addilion ot 
two months for the ^t.itulorv notice imdior ^ SO (' T Gode, 17,^ hut not 
beyond that.^ 

Right to salary etc., at a partfcalar rate. 

1. Though a Government servant is entitled u> recover arrears of salary 
for a period of 'service aln"i<!> reinlercd at his u<‘Ual rate of jMy which 
existed diuing that period he ha*- no /r</a/ light to have his pay fixed at a 
particular rate, either by way of raising the rale of i>ay already sanctioned 
for him or by way of pievenling a re<hKlion,®a unless - 


22. Jogash V. Union of India, A. 1954 Assam 17 {20), 

23. Ram^nug^ah v af Bihar, A. 19W Pat. 97 il09), 

24. famini v Unim aj India, A, 1955 <^l, 45 {5Jf). 

25. This point doe^ not appear to have been considered in Qamafali v. SfaU of 
M, P,. A 1959 MJ>. 47. 

Ir Angal V State of Maharashtra, A 19^ Bom, 304 {S05^), 

2. Cf. Sura} Mofoin v. W. W, F, P.. (1942) F,C.R. 113. 

3. Cf. fagdish V. U. P. Govt., A. 1956 A« 114 (IIT); Ihakimfthai v. State, A 
1969 Cuf, m (2m^ 

4. Pmj, Ptov, V. TafOehand, A. 1947 RX?. 23. 

5. CorreRponding to Art. 102 of the LunitOtkO Act df 1903 , 

Khutubuddin, (1966) 11 LJLJ. 850 f8»); Vman af Indh 

A. 19W M*P. 204). 

6. Rmftnu^ak n. State aj A.l9m Pit. 97 (IW), 

Oft. iAsmm Knmm v. Muimefjte, k* IMS Ofi, 4M (456). 


Jet Stale pf A. P. v. 
fia V fagadnath Rao, 
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f'ight to the same, — as was guaranteed to members 
of the Indian Cml Service by the Proviso to s. 247 H) of the Government 
of India Act, 1935 ^ or 

(5) he has a right secured by an express contract binding upon the 
Government, e.g., under a contract entered iimlcr An. 310 (2) of the Cons- 
titution ; or ■» 

(c) he has a constitutiomil right e.g., under .\rts. 59 r3 ) ; 125 (1); 
Proviso to Art. 221, against the salary guaranteed by or under the Conslitu- ' 
lion being varied to his disadvantage after hi.s a])i)oni1inent. 

2. Similarly, though a (lovernineni .servant can bring a legal action 
for the recovery of dearness allow.-iiKc which Im ci,:arU accrued,*' he cannot 
bring any [rroceeding fur enforcing Ins right to get dearness allowance at any 
particular rate prescribe<l by the Service Riile^, ihe reason being that dearne.ss 
allow'ance is a compassionate or cx gratia allovxance an.l that the Govermnent 
servant has no legal right to the allowance.* 

Whether damages can be had for wrongful dismissal. 

1. The observation of the Supreme Court in .li'Jul .Majul’s case*" to 
the effect that in India, the ihcorv that service i- held ai ihe pleasure of 
the Government is subject to statutory (jr coiistitutioii;'.! rc(|uiremejits and 
that in case of vdolatiuu of these refiuircments — 

• tlie Government servants are entitled to relief like any uther ['crson 
untler the ordinary law” 


suggests the conclusion that in case of a <ii.Mui--.sa! in vontraveiition of 
the provisions of Art. 311 i2), the aggrieved Govcruiiieiit servant would 
be entitled to recover damages lor vvnmgful <lismi'sr!l as a ])rivate employee 
would have hec-n enliilcri.”-'- 

2. The niea.<ure of vlamagcs. onlinarily. would be salai < for such iK;riod 
.IS vvouhl retisouabl', he sufticieui to en.il lie tlie empkwee to secure :m alierna- 
tne tinplr»yment, with due diligence.'" 

3. Put he cannot get both a declaration tliai his ei plocuicul si h.sists 
and a decree for damages.’" 


Remedies under Art. 226 lies for wrongful dismissal contravention 
of Art 311 (2). 

1. Certiorari . — Since the ilecision of the Supreme Court in .'ohi v. 
State of T. it may he taken ti.s settled that Art. 311 t2) requires a 
hearing which conforms to the principles of n.aiural justice hecau.se it is a 
quasi-judicial procee<ling' ' tiiul accorvlingly. cirf Srari lies for quasliing the 
proceeding on the ground that it violates natural justice’*'-” or denies 
reasonable opportunity'. 


7. Aceannlont-GetieCaeJ v. Baksht. 1P62 S.C. .itA (SOS). 

8. V. P. Govt. V. Tabmak. A. 1956 All. 151 (/5;i 

9. Stott of M. P. V. Mandawm, A. 1954 S.C. 4^; i 1952-4) 2 CC. i:.7 (139). 

10. State of Bihfa v. Abdul hUfid. (1955) 1 S C.R, 796. 

11. See also Bfakmbbaii v. State ol Bombay. A. 1956 Bom. 351; Banatast v. 

V. P. Govt., A. 1959 All. 393. . ... , 

12. OamasKs for menuil Iraraf-sment were awarded in Ramanugtak v. iftatc of Bihar. 
oA. wife Pat. 97 (im. 

13. - Ch SM/ v. Bhmat Nm. A. 1958 S.C. ,12. 

15, A iIm S.C. ^ Backittar Swgk v Stale of 

18 (l^i S.C.R, 493 (SO/) : Slate of M. P. v. Ckinta- 
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Cvrtiomri has also been granted where an appellate authorit;jr enhanced 
the punishment awarded by the competent authority^ having no jurisdiction 
under the rules to enhance the punishment or the Rule upon which the 
disciplinary proceedings or the diarges are founded, was unconstitutional;'** 
(If no opjx>rlunily to show cause has been afforded for removal, dismissal 
or reduction in rank. 

CVr/ioroTf would, however, be available un*> after a order has 
been passed in the disciplinary proceeding** 

II. Prohibition. 

Prohibition wouhl he to lostrain 4ii>cij)liiiai\ piocccding> - 

tj) Where the charge or the Rule upon which the proceedings arc 
founded is unconstitutional.*'* 

Unconstitutional proceedings may be quaslied at anv lime before they 
result in am final ordci or punishment.*® 

Where the order directing the inquiiy was vitiated by mala fidcs^^ 

(in) Where the imimgned proceedings lacked initial juiisiliction.*** 

III . MandaniMS. 

( 1 j hi th€ matter of aphuiUmcnt or promotion, 

1. Since ap[xjinlment or piomulioir’* is at tlie discielum of ilie cmplp)!*! 
and no one has a legal right to he a j pointer 1 to an other under tlie Govern 
ment, mandamus does not he to comi)el an api»oinlmcnt or pioinolion of a 
person aggrieved unless — 

in refusing appointment to the Pciilionci, thcic ha> lacn «i violation ol 
a constitutional guarantee, eg, Art. 14*'^ or Art. 1(> (1; *-*' Jn case of suih 
violation, the Petitioner ina> have a mandamus to diieci the State to consider 
his application on the merits.* 

2. Even where a person is successful ai an examination held for the 
[lurijose of recruitment, he cann<n obtain a man(lami(\ to conii/cl Govcinmcnl 
U) api>oiin him, particulaii) where the Rules exprcsslv lay (knvii that “succcs-^ 
in the examination confers no right to apiKiintinent''* or the Rules reserve 
tlie right to Govcnimeiit to deteiimne how many vacancies it would fill up,^ 
for, mandamus will not lie unless is a legal light lo the performance of a 
legal dutv.® 

3. I'roniotiun t«» a selection [Xist cannoi be claimed as a matter of right 
by seniority.® 

(11) In the matter of dUciplmory proceedings. 

(a) Mandamus will not lie to reinstate a liisniisscd emi>Iojcc where the 
service is held at tlie pleasure of the Slate.® 


Ifi. Poonamtam v. tiMe of Rajasthan, A. 196*' Raj. 56. 

19. Ghash V. /ogesk, A. 1963 S.C. 812. 

20 State of M. P. v, Audh Narafn, A. 1965 S.C. 360 

21. Amtikkm v. State^of Gujarat, (1^) 13 P.LR. 45 ( 53) Bom. 

22. Cf. Partap Singh v. Slate of Punjab, A. 19S4 S.C. 72. 

23. Shantaiatn v. Chudasama, A. 1954 Bom. %1. 

24. ^aie af Orista v. Dutgocharan, (1966) 2 S.C.R. 907 (9//) : A. 1966 &C. 1517. 

25. Dutanka v. Board of Revenue, A. 1961 PRt 3^. 

1. Cf. Banarasi v. State of V, P„ (1936) S.CR. 357 (36i). 

I ”” <“"■ 

9. State at Bmba^ v. MaHmt StMa, A. SC 6ia 
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{b) But it will issue where the employee has a staMory right to be 
reinstated, c.g.^ in case of a retrenchment in contravention of the provisions 
of the Industrial Disputes Act.® 

(c) An order of dismissal or an order initiating disciplinary proceed- 
ings may be quashed by mandamus where it is in contravention of a statu- 
tory rule or regulation having the force of law/ which is mandatory 

(d) An order in the nature of mandamus, not to give effect to an order 
of dismissal or reduction in rank of reversion, may be made if it has been 
made without complying with the requirements of Art. 311 (2)/® 

(III) As regards service conditions. 

It is now settled* that tnafulamtis will lie to quash an order of the 
Government or an administrative authority which is in contravention of a 
%Mndatory'’ Rule, relating to service conditions, which has been framed under 
statutory authority and has, therefore, the force of law. All the rules and 
Regulations relating to Government servants arc not, however, framed under 
statutory authority and some (jf them are merely administrative or Depart- 
mental instructions.’^ It is eviflent that mandamus will not lie to enforce 
non-statutory administrative instructions or orders. 

When, therefore, mandamus is sought lo quash an order affecting a 
(k)verument servant on the gn>und that the carder is in contravention of a 
Service Rule, the first thing to be determinc<l is whether the Rule in ques- 
tion h^s been framed under the authority of any statute. 


(IV) Mandamus will lie where the Government order has been issued 
under Rules which thanselvcs are ultra vires, cjj ., — 

(i) Being in contravention of some mandatory provision of the Cons- 
titution, e.g., Art, 314/’ 19.^‘ 

(a) Being in contravention of .statutory rules, eg., where an appoint- 
ment or promotion has been made l)y some person other than the person who 
is empowered by the relevant Rules / or .i seniority list has been prepared 
in contravention of statutory rules/^ 

In such case, the Court niay grant ma^idamus to adjust the seniority 
acconling to law, and draw up a fresh list/* 

(V) Mandamus will also lie- where an order, made to the prejudice of 
the Petitioner, itself contravenes some mandalory provision of the Consti- 
tution, c,g., Art. 16/* 


Scope of inquiry in a proceeding for certiorarL 

(I) 1. The quesliou that the Court may determine is an application 
utuler Art. 226 against an order of illegal \li^^ni^^al or reduction in rank 
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is whether the provisions of Art, 311 have been complied with/® or the rules 
of natural justice have been complied with.'® 

2. Once the rules of natural justice are found to liave been complied 
with, the Court will not entet* into a scrutiny of the evidence and the find- 
ings of the Enquiry Officer, as if sitting in appeal.'*-*^ 

On the other hand — 

(a) Where the coiistilutiona! iccjuitenicnt of Art. 311 (2) has not 
been complied with, it is immaterial whether the inquiry officer or the dis- 
missing authority acted bom fide in the exercise of his ‘ discretion/® 

(fr) The Court may also interfere on the ground that the Rule upon 
v/hich the proceedings arc founded or the charges upon w^hich the Govern- 
ment servant is sought to he punished, i'l unconslitulional.*® 

(c) The Court can inlerfeie where there is no evidence at or 

where the c\tdence is such that no reaM)nr\l)le i^eisun can arrive at tlie 
conclusion which is impugned or t!ic fimlmg is, on Uie face »)f u, aibilrary 
and capricious,** In such a case, it is not luve-^sarv to cstahh‘‘h, further, 
that the finding was mala ywA" ** 

Ilut if there is sonu' c\i<lcnce wliicli <an jusiifj the finding, the Court 
cannot interfere with tlie linchug on the ground that llie Inwt e\i<lcncc has 
not been pro<iucod *'* 

Whether relief under Art. 226 can be refused for violation of Art. 
311, on the ground for existence of alternative relief. • 

1. Wheie the decision (fu disjHitcd tact*' vluch caiinoi he sati*' 

lactorily detenniiied without taking evnUiRc. eg wlielhei t)u IVlitionci 
was pievented from cross*t>xaninnng wi’ncsst'* winy ga\e esidciuc in sup 
port of tlie charge, the Coiiit ma\, in tin excrusc of ils discretion, refuse to 
interfere under Ait, 226, and xefer !))»• IVtitioner to .i sun * 

2. The question whelhti leasonahle o|pottunil\ lias been gnen to tin 
Government servant within llie meaning oi Art 3M (li is oniin.inly a 
question ol fact* I»ui theie mav Ik vases whvtc tlie vpiesiuni ot icason.ihli 
oppoilunitv mav he m) mextii^ahiv mixed up wiili the natine and content 
of the constitutional guaianlcc i lulci Ait 311 (2i as to cunsumte sulis 
tantial qiiesion as to the in^ctprel.ilion of thai ArtRle/ cw;, where the 
constjtutionahtv ot a DejMilmental Rule is challenged ’ 

3. llie Couil would not lefuse to have ihc petition un<lc; Art 226 
where a suit is alieadv time-baned at the dale of the Court’s order.* 

Appel. 

1‘roni an xnk-t in a inKwliiif: uivlor Ait 22' tni viulation of Aii 
311 (2). appeal ha" l^m cntcitaim-fl b\ the .Supreme Court mi'lcr Ait." 132 
(2),*' 133 (1) (c),' 13t).» 


18. State ol M. P. ChttUaman. A 1961 SC. 1023. 

19 State of A. P. Patna Rao, A 1983 «.C. 1723 t/727) 

20. Slate of Oinsa v Mvilidkar. A. 1963 S.C. 104 ( iOS ) . 

21. State of Madias, v. Sundaiam, A. 1%5 S.L 1103. 


Gnash v. Josepht A. 1993 S.C. 812. 

Umon of Indio v^tCoeJ. A. 1984 S.C. 364. 

Slate of A. P. v. Rama Rao, A. 1963 S.C 172J (1727). 
Bhagmtt Singh V S. B. Ry.. A. 1966 Pat 205. 

Utnm of tnma v Varma, A. 1957 S.C 862 (884), 
Ktithnasmnmi v. Co»ernor-Gen(T<d m CoumM, A. 1947 F.C. 37, 
Slide of My$me v. CkaMpa, A. 1998 SlC. 325. 

Ihiya Cn^tt v. Gmerd Managet, A, 19S9 All. 463 (848) 

JRm V. V. P. Govt.. A- IW8 A8. 884 (887) . 

Btede U. P, v. Mmbodhan, A, 1957 S.C 912. 
fMe f^Bomltny v. Stthhao^ma, A 1 W %C. 892, 
NhmmhitehKr v, State ef Mptgre, A, 1900 SC, 248 iW), 
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DUtkf^BMiaay action in contravention of atatntoiy Rulei. 

It is now settled that, apart fiom a contiavention of Art 311 of the 
Comtitution, a public servant is (iititlcil to remcdv under Art 226 where 
disciplinary action has been taken igainst bun in iontravenion of mandatory 
provisions® of a staiuU oi staUno \ ihIl*- or regulations having the force 
of law^*®-’* winch lav down llu tio(<dir( sucli action, eg, — 

(/) Wheie It specifics tb* iiu» nt\ vlo akuic can oidcr the initiation 
of depai Uncntal proccidinps oi nuke the older of [)nnishinent 

(it) Wheie il laj^ doan ilu juccfbu to be lollowed it the inquiry*® 

H 55 of the Civil Services (Classification, Control & Appeal) Rolest 

IMO. , , 

J While the rcfju lenvnl a* \ri Ml (2) lu combed in general 
hnguage, i 55 of Ibc (ml Sm » /( ( & A ) Rtdes lavs down the 
piocedurc m tlel ills < t* < t 1 i\^ i st it\ ♦ >i\ fouc the aggrieved 

tniployce can seel foi relief on lb* ^onn oi uolition ot tlie icquirements 
(t this rule, iires[>etli\e of ilit <|nf oon luiliLr tl om uo nrcinents are in 
excess of those of \il Ml * 

II ITnder r 55 

(i) (a) It is obbg itoiv ijini’u Inqi m ♦ » bold *n oi d inqinrv 

if the dclin(|Uent i n du »], ]r i r ol fin\e’‘nnent mi) 

depend excbiMxcK on ihivi m i ct thm b rlu bngts fnna fcitte, 
Mi\ uof tviiune in 01 1 

(b) r)ial imp r nu' ti ) Ibc biKC '-luh that it 

necess4inl) rcqvints ot i! c\i bn » t • ^ >r >1 

In cases oihci tl n the c n id in<j t\ )iil bt nc^csNin ^ 

{//) At su b Of il impMi he I t ’ t MU h oi lb# liiil tvpe ind 

lit dchiKpKnt office 1 Hi* i ui 1 1 t r i t I t c idcme’’ end to 
TOSS cxaimnc tin ; i »s<.i mi i k t 

He ^^oubl tbu" ic cntitii M i t>iuv i i ihc. ]iinc oid dale of 
bt iTing 

(or^ 111 ordei Uj mIo * ’ o bMiqu u in dcouitc »piH)rtunu\ of 
(kfcmlmg bunsclt b< n < » Ic cn i ,)k < * llu bKiunenW imm which 

the prosecution c, nc icsi \ K n s i u)i le'^ Where '-mb 

docurnents art not Mipj>bcd ' iv ictjiu t o * 1 iu| iii\ ottitcr tventualh 
rclits on ihtni the eh vit no | i ccoin^'^ i i-^t ' c epu'^btd’* 

Rut the liKpniv ( ttucr In du ]o> ii s» prmluLlion oi suppR of 

opies of (IcHrumcnts win b nt irukvtiu 

III Subnile (5) (.f iiu KuU i}[b«‘‘ wlu c du cbirgc one of a 
specific fault m the cxccuiion m tbc j ublu Ncr\ *n( wtuk nut when it 


^ State of U P V Jotknti^a \ W st P 18. wJrfl \ lnuno)lndt*i A 
1963 SC 1552 (/)•>>> 

10 Stede of U P V Habu Rmn ^ 1^ d ^ C 751 

11 As distinguished from non ai»utc^r» mstnutions loi administrative guidance 

(Sfufe of Rata$thatt \ Ram Satttf \ P* 1 

12 Sker SnigA v Vmon of 1nd*a \ PstT Punj 170 

n Gfltgi V, State of Bthar A 1%6 Pat 211 qp 

14 State of Bombay v Noiul LaUi {\^yy 2 I I J (bOl I A 1%6 SC 
2(39<i 

15 Hm \ WtO Ml 512 '^15) 

16 Dhmva\.M P SHttinetly Bomd \ 1%‘IMI 21t) 

17 Umm ti Mia Han A 1%*! All ■'42 

la f*linMi,r. S T. A. A im Orisw 1 ^ 

19. TitM ttm V Vmtm tf Mm (19W>) ''t /C A 322^. d 111 »» 

2(i ibSputit iti V V*M<W ef Mm A 1949 Delhi 145 
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wnotifits to M mijicoodtfct* sttch as th# of btibo* ^i€ fvO'Hcdged inquirv 
under stA-roIe (I) must b« made*’ 

On the odier hand~ 

(i) R. 55 is concerned only with the holdinff of an inquiry and lavs 
down me procedure therefor ; it docs not deal with the question of pissin/» 
an actual order of punishment.” 

(«) No oRJortunity under r. SS need be jp\ en for the imposition of an\ 
penalty other than removal, dismissal, reiluction or compulsory retitcment. 
e.g.. censure or suspension.” 

PoBee RefidatiMis, I943L 

I. Since these h.nve statutory force, being made under s. 7 of the Police 
Act, 1861,** the leqiiireracnfs of these Rogtil.stifm'' must be eonipHed with 
even thou|^ they are in addition to t/iorr requircfl by Art .111 (2) of tfu* 
Constitution Under these Regulations — 

(f) Personal heating of the dehiKjuciit ii> essential at the in<|uir>' stage.” 

(«) Personal hearing is also required wheie the levising anthonts 
wants to make an ordei prejiuhti.»! to lltc i.nipli>\cc. iUct calling foi Iht 
records sw motu (Reg 884) ®* 

(»») But no pcisonal hearing is required m the c.ite of a regular 
aiq>ea1, governed by Regs 882- .1.“ 


II. Reg. 486 has three parts; Rule T thereof lel.ites to .a cognirable 
oflFoice; Rule 11 relates to a non eogni/able oftenec and Rule 111 relates 
to an offence which is an offence onl\ undci s 7 of the Police Act i non 
lognizable offence 

lender Rule I, in re«pect of cogni/able offemcs, there niiiot lx .on 
departmental proceeding without first resorting to t'b XIV of the Cnniinal 
Procedure Code** 

Ponjab P<dice Role*, 1934. 

R. 1638 of these Rules proMdc that wlien .i vSiiperintcndent of Police 
receives information a'- to the coniniissioti hj .a I'olife Officer of a ctimiival 
offence in confiection with his relations with tin. piihlic, he must inform the 
District Magistiatc wlio w'ill then dceule "whetliei the investigation of the 
complaint shall be cfindnctccl h\ a fxdice oPiici or made over to a seleiteii 
Magistrate having first class ixa\ci” If an\ imiuirv is held hv the Superin 
tendent of Police without first obtaining ordiTs of the Distrut Magistrate 
imder this Role, the inquiiy and anv onlcrs made therein will lie inv.ilid ' 


Railwi^ EstabBsfament Code. 

1. R. 1707 requires that evidence at the disaphnary inquirj must he 
recorded in the presence of the delinquent Railway .servant. 

But there is no violation of this rule if the evidence of a witness which 
had been recorded before is brought on the record of the disciplinary pto 
ceedii^ and the stattmient is put to him and admitted hv him to be coi rect 
and then the Railway servant is alloweil to cro.ss-e*amine that witness* 


21 . 

21 


State el V. P. ❖ Shama A. 1968 8.C;. liift (Ifitr). 

Tara* Nat* v. State of Bihar, (1966) 2 S.C.J. 897. 
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% % ITW rtquirai that along: whh the charges the allegations upon 
whidb. tih«y are based, must be su^tie^l to the delinquent; (raerwise the 
pfoceedin^ will be invalid.* 

3. ^ R. 1712 lays down the procedure to be followed by the Inquiry 
Authority. ^ But there is nothing in the Rule to suggest that the proceeding 
would be vitiated if one member of an Inqtiii v Ojmnuttee is substituted by 
another during the inquiry.^ 

4. R. 1713 requires the disciplinary auilionty lo record his findings on 

each chaise. 

(a) jBut when he agrees with the fiivlings of the Inquiry Officer and 
records that all the charges had been |Mo\ed ih, t vouid fulfil the require- 
ments of the Rule ® 

(b) When, ho\^evcr, he difln fioin the iindin^s of the Inquiry 
Officci, he must give leisotw for im-- finding's on cadi of the charges* 
though, of coutse he is not tcquire<l to v'lite iin djing like a judgment of 
a judicial tribunal ® 

Non-constitutioiial grounds of attack on disciplinary orders. 

AjMit from llie giouiKis av iilihlc under \ri 30^* 11 oi under Pait III 
01 the other provi'-iuiis of llie C on'-uuuion { r /, \ii 166), a disciplinary 
action mav be impugned In a PiO\^imient s(*rvant on non constitutional 
ground^ available under the general liw 

• (a'‘ That there is no proper order of tcnnuution of ln<* services, where 

it has b(en made bv a icsf)loti<»n oi le**»r winch meflectue for the purpose 
of I evoking the formal order of ip{>ointirtnt 

Tint tlie order is without ium»hconn he^nc ’/ fo the statu 
tory rule under v^hich it is piirpor*ed in h*m' hnn m dc eg 

(f) Where an ippellato «»uthnnt\ not bnrg cMioweied in that behalf 
b) the Rules rolaitng to tpjxah uvnes the ^luyiges which were held not 
pmved and abaix^ined hv the Knqinn (>fficti ’ or ephnnee'^ the punish 
ment without being empowercil in tint behdi h\ the Rules® 

(() That of die gioi xK on which the oirlei complained of is based 
one is non-existcnt 

fti) Where the inquin or the discq hnarv pi(»ieedmgs ha\e been 
started under a staiuior> pioMsmn but the rcrjinrenunU of that prorision 
have nut been cumpheil vnth'^ this rendering all snbseoiient aMion uJi^a 
eg, wheic tlu Tnhunal did not die oinlifi* ation'^ required 

bv the rcdc\ant statute^* 

ixii) Where the proceislmg** lu\o hetii imtiited’' or ordere^l to he 
initiale<l or held*^ hv rui aithuirlN having no ,iinsdKi on inder the relevant 
law.'* 

{it's Where the puntdimont aw nded ixX uithontr<l hv the Rule"’* 
e.g , withhohliug the pav of th< fxnernirtnt ‘'O’vmt wrhonl '.usnendmg 
him.'*-'* 
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(d) That the impugned order is mala 

MftUi fidea* 

Malice is of two kinds (a) express malice and (b) malice in law. 

(a) An instance of express malice or imptof^cr m^itive is to be found 
jn the ca«e oiJf^rQtap Singh v. State of Pupijab^^ in which the Supreme Court 
by a majority judgment, set aside an onlei of suspension and departmental 
p^ruceedings ag:nnst a Civil Surgeon on the ground that the order of the 
Governnienl was made at the instance of the Chief Minister who had grudge 
against the appellant. 

(b) Malice in law is malice wdiicb is implied bv low in certain circums- 
tances, e\en in the absence of a inaliciou'* intenliun or impioper motive. 

WJien a ilisciplinars action taken against .ui employee is cliallenge4l 
before a court of law, the Court is not, in general, concernetl with the 
motive behind the action.'*’ 

Rut the Court i.s entitled to inquire v\l]ellu‘r the punishing authoiity 
has committed an excess or abuse of his jH)wei or lias exercised the jwwer 
for a purpo’^e wholh extrrmeoiis to the pinjose for which i» was \cste<l in 
the authuritv, iianielv, “to ensuie probity ruKl purity in the jniblic services 
by enabling discipliinarv penal action against the manbers of the serxire 
suspecteil to be guilty of misconduct/*'*' The state of a m.in\ mind is hardh 
capable of proof bv direct evidence, but it mav be deduced as a reri^onal>le 
and inescapable inference from pro\e«l facts that the authoiity had use^l 
his pow'er for a purpose other than the puiposc just mentioned, and in 
such a case, the Court is '){)un<l to §i\c lelief, under Art. 226.'*' Thus — 

(i) The order is vitiated b\ mala it it is passed I)v the autho 

tity, without appljing its mind either as to the guilt of the person 
charged or the peiialtj to be impo^ed* or upon extraneous considerations, 
e.g., die directions issued bv a superior .administrative authorilv which weie 
not di«^closed to the delinquent novernnieni servant / or it wai* made for 
a purpose or upi>n d giound other than what is mentioned in the face 
of the order.'* 

1 The order of reversion of the Petitioner from his higher po-t held on probation, 
to his substantive post, which was alleRcd as main fide, was. sought to be justified by 
the Stale on the ground that it had been made in the bona fide exercise of the 
Government’s right to rev'crt a Probationer because of his unsmtabUUy for the post. 
The Petitioner showed from the materials on the lecord that his service career was 
extremely satisfactory and had so been accepted by the authorities until the order of 
reversion was made. Held, that the order was vitiated by mala ftdes because it was 
issued by the Government vithout applying its mind to the question of suitability of 
the officer, upon which the order had bew purported to have b^n made.*** 

2. An officer was reverted from his officiating higher appointment, after a depart- 
mental proceeding had been started, with formal charges on the grcnind of misconduct, 
with a view to facilitate the departmental proceedings after such reversion; the order 
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ot TtveniaR wm quat^ed on the ground of mola Jidts even though it purported to hsve 
been nuide on the ^ound of unsuitability of the officer for the higher post The mio 
decidendi fw this view seems to be that the order of reverbion was made not because 
of unsuitability for the higher post as it profebsed but because tlie Govemment wanted 
to punish him for an offence.^ 

(ii) Malo fides tWtiy albo be cMabhsltcd In allowing that tfie order wat» 
iiiteii<Ie<l to be a punislinient for a misconduct, even though no reasons were 
given, for Ihe ordei, say, an order of ie\er-ion.- ll is the substance and‘ 
iH>l the character of the onler that matters 

(iii) Even where the (lovernmtnt aUs on ihc a.Uicc of the Public 
Service Commission, the ics|ajn^ibilit\ fin iho rmal action is that of the 
fiovernment or other disciplmarv iuthoiii},'' mj ih.j if it acts mechanically 
on the advice teiideied by the Commission without ajv|J\mg own mind 
to facts of the case and rtie ioiiNideiatioiiv u'lc\.uii lO the exercise of its 
decision (e.g., gia\it} oi ollieiwise ot ilu ciia'gC'K” its deci'^ion will be 
struck down as vitiatei! b\ mal.i tnle'' 

1 his does iKit, liowcNcr, me.m that snopK heuiii l ijic (tovcmiijeiU had 
lome to a view pieviomlx, ii cannot change ilMt ^icw on receipt of the 
advice of the Lommission, if the olhei leicn ml moh iia!*^ arc also taken into 
consideration along with the aduu of tlte Coniini'‘SH)n 


^Inquiry under the Public Servants (Inquiries) Act, 1850. 

1 . 'Phis Ail make- a sUiUUorv ]Uni*'ion lot making “mijinnes into 

11r bcliavioui of pnbli svM\ant> who .nc .c'/i r? hn thar a j point- 

nicni tlu AUintmn n/ itoiiinnurf* It i-^ l.oweai luii ohhgatui \ 

on the jxirt of the CioveiiinRiii to itoiccvl undei tln^ At' v^tan CaReinmeiu 
pHijaises to hike action again*-! a public su\<mt oi tin aioie-naid • lac<, for 
imsliehav iiiUi '1 hi', n a incie tnabhng ii aI'.imii nl n is lefi to the ojilion 

I (.Vowinment whether the inquirv should be held under this special 
jnoccduic o* undei me nidni«n\ jiuicluu 1 hi ^ ojtt it 'lie tioieeding 
uiiilfi tins \i t In nn]\ to I ake a tact inimn,' nujun \ in ooler to enable 
tioveininent to deli in me I'lo' i-'ioii di\ » I Mni-.hn c t’ at -bould be 
imposcMl upon du pul»bv ‘'t'l'aiit, piivi l« bin ic*. MiiaUU opjioi 

lunitv of shoxMiig cai.se as is icfjuucd b Vil ot llit C oiiNinutioii. 

2. Tile k'lnninis'-ionci s a]/poinlC'i uinlei liu'* Ac' n.o not con-'tiHite .i 

indicial tribunal, llumgli ibc\ i "onu ci ll’c impimig- ot a Couii 

The hndings of the Commis-'ionti- upon tain i^r lUe vbaige*' aie meic 
expre^nsion ot opini<Mi and <lo n< * jirta.kt i. c nai ic o^ a iJ'iicial pro- 
nouncement, «in<l liiweinnKnl i** tuv to takv. aiiv action u likes upon the 
lepoU. A proc'CCiling unde: tins \vi doi'- iH>t, hn the Naou icasons, cons- 
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titute a ‘probation and punishment' for the purptjs^ of Art. 20.(2) of 
the Ouastitution,^ nor does it dispense with the requirements of Art. 311 
(2), as already pointed out 


Deduetton from Providoit Fund 

Some of* the Provident Rules*’ ctniiow cr a prescribed authority to deduct 
from the sum at the credit of an employ ec-suLscriber ‘any amount due under 
a liability incurred bv (he Mib.scriber to tlie Government’, e.g., any loss due 
to negligence, nii&ippropriation or the like. It has been held that if the 
employee disputes his liability, the di.spute must be decided by a Civil 
Court before such dedjiction can be made, because Government cannot be a 
judge in its own cause.** 


312. (1) Notwithstanding anything in Part Xl> if the Council of 
All I j- . - • . States has declared by resolntion supported by 
- n la ice 1^^^ than two-thirds of the members presmt 

and voting that it is necessary or expedient in the national interest 
so to do, Pitflimaent may by law provide for the creation of <me or 
more aU-lndia services common to the Union and the States, and, 
subject to the other provisions of this Chapter, regulate the recruitment, 
and the conditions of service of persons appointed, to any such service. 

(2) The services known at the commencement this Constitution 
as tim IncUan Administrative Service and the Indian Police Service shall 
be deemed to be services created by Parliament under this article. 


CL (1): *Parliammt may by law*. 

Thebe >vurd.s do not mean that the iiilc.s regulating the leciuitment or 
the conditions of .service must be made by Parliament itself and that no 
delegation whatsoever is possible.^' Delegation of the jxivvei to frame rules 
lo carry out the purposes of an Act made by Parliament is not taken awa> 
by the words, even though the powei to make .such ilelegation lias been 
expressly reserved in .some articles by use of the words ‘by or under any 
law made by I’arliament'.** 

Common to the Union and the States'. 

Since members of the all-India Servues are vummon to the Union 
and the States, the iwstiiig of a member of such Services, working in a 
State, to a post under the Union should be considered as on deputation, 
unless the order of jiosting says so specifically.** 


Until other proviuon is made in this behalf under this Contti- 
tution, all the laws in force im m ediatdbr befote 
the commencement of this Constitution and 


313. 


Transitional provisions. 


eppfiadble to any piAlic service or any post vrliidi oontianes to emst 
alter the co n nu en cement of this Constitation^ as an aU-lndia service 
or as service or post nnder the Uidon or a State shaU continue in force 
so far as consistent with the provisions of this Constitiition. 

^ Art. 313t Exis ting laws relating to the services. 


Under the Constitution, the Union and State Legislatures have power 
to nuke laws to reflate the reweeive Services under the Union and the 
State Goveitunent (Entries 70, Ltst 1 fnd 41 of List 11). But until such 
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laws are made, the cxisling ulatmg to tlie vStuiLCs &liall continue to 
be in force. 

^Until other provision is made*. 

1. These wolds ufti (iUki to oi oi iIk Rules made undci Art 
309.-*' Hence, even though the OirRi of ih< Ri Ui ol an Indian^Riate had 
the force of an Act of a ‘‘ 0 \ctugn Lcgislaiuic, it is toiii[eUnt for a Governor 
(or the I'lcsulent txtuising powcis under Ail 350) to make Rule under 
the J’roviso to Art 309, suj>ciscding the oidtrs ox the Riilei, relating to the 
Services.’^'* 

2. JnslcdfJ of making nev K ihc RiiU iiwking aulhonlv, under 
ait 309, IS coinpclcnl to amend the existing Rules, b\ reason of ait 
372 (l).^ 

3 l>ul existing conditions a] str\Ki wlncij h \c cii eicd into the 
guaiantcc otfcrc<l h) Ait 514 lamiot he ultcicd ciiiitr u) Rule* or b} 
legislation short of constitution d amcn<Unuu - 

‘Laws in force’. 

1 y« fofCi include die niics ti nncil ui i 1 1 statutorv iv^wers, 

c (f , Rules framed und».i ( *>) oi the t* ctnnu^ oi Indu A I 1933 
(4 s %li of tilt (lovciiinicni or Indi i \ i ^ 

2. virtue of this puAi *on, Uic j< 1 u mg 1 ’Ic i t\c been hvld to 

continue as laws in ioice’- 

(a) Rules made umfe> 9o/>, t i f ny Jiuha it/, VJh) 

(t) The Fundamental Ruk*- <1^22) * ^ 

(a) The Cisil Hrvice-) (Cla^ ii cat»( n s- muu luo Apj> i) Rules (19..0I 

(tit) The Civil ‘^ervict Rt^^u^Ulon- vvnah u made pnor to 1914, do 

not appeal to Imm liueii nu k in i hc t c of an luluto'^ ixmci*- but the> subse 
qucnlly acqutied staiMior> author audit ol the Ijovc ninent of India Xct 

1^9 ‘ 

tit' rhe ^uixjr'or Civil Si' is tJ cvisiir* ot l ' i nd iknsioni Rules 1^4 

(< ) RuUs tfiiJ U iffuttr \ w /y 1 J ) ( / i/u o < nuft / India .it/, 19:}5 

Ihc Cen lal ■services lit p iai\ N.i\uei R 1^49’ 

l/n Madia. C\ I suviecs tLi , iiniv P.ikuc m i ub.nai Rules P »- 

t/ii ihc RrgulaUons made man » s ol iMt lovcrnn.uu t'l liiOia Vt 193a 

exempting ecrtaui tasis iium the icquiunicat of eon^uKation viih the Public Service 
Commission 


ii) hu^LS nuid, t-tcA t*/ - 

(/) Police Regulations, made MndM the Poke t V. fhe I P DiHiplinar\ 

ProceedmRs ( AdministraUve Ttibunil) Rule ls47, luadc under the -ame AcL-‘ 


25. 

1. 

2 

3. 

443 

14. 

15. 
16 
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la 

la 

2a 


of Puftiab V Rnwi Pai'^bud, \ Pb3 Puni 15 {3i9i 
Ace<rtmtmt-G*fU!ial \ \ SC ////, /) 

“'* " 
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98 



saoRTjSfe ooNSMifUwoK.oif iNMA (Art. SR 

(ft) Punjab Tehlildau Rules, 1932, made under the Punjab Land Revenue Act. 
1887.W 

(ill) Rules made by the Board or the General Managei in exercise of tlie power 
conferred by rr. 157-8 of the Railway Establishment Code, Vol. I, e.g., Discipline and 
Appeal Rules for Non-Gaaetted Railway Servants, including orders having a geneial 
application, since r, 157 does not presenbe any particular form for making rules under 


3. On the other hand, the following Rules oi icgulattons ha\e l)cen 
held to have no force of law since they do not apijcar to have been nude 
under any statutory aulhoiii} . 

(a) The Army instructions iNo 212 dated 25-6-19, which were issued in pursuance 
of a Resolution of the Government of India (Military Dei>aitment)--No. 2228, dated 
22-12-17.« 

(h) Madras Public Ser\’ice Commission Rules of Procedure ' 

(c) The Manual of Government Orders.* 

(d) Standing orders, issued by the Inspecior-Oencral of Police, in Rajastlian.^ 

(e) Provisions m the Posts and Telegraphs Manual, excepting specific rules vvhidi 
expressly purport to liave been issued under statuti)ry powei.* Thus, the folioivmg have 
no statutory force— No, 32A-3bA ol Vol IV and Sch 3 of Vol. Ill 

(/) Mysore Public Service Commission \ Function) Rules 1957. -r 4 (l).a 

^So fiar as consistent with this Constitution*. * 

L If any 'existing rule* be im<msi>tcnt \vitli an> piu\i'-iou ot the Cun'> 
titutiuni it cannot continue to be vaiul undci i\il 3 13 riiu^ 

(#) R. 15 of the Police Regulations 1915, is \uid on account of contravention ol 
Art. 311 (1) « 

(h) Rr. 148 (3) and 149 (3i oi die Railway L^iablislutKiu code aie void loi 
coniravention of Art. 311 (2).' 

(til) R. 20 (c) of tile Madra!» Civil Service^ (Ciassificalion, Control and Apjieal) 
Rules which i^ovides fur an appeal from an older ot die Piowncial Covetnmcni to die 
Governor 'acting in his indnidual judgment is void inasmuch undci ihc Consiituiion, 
ths Governor cannot exercibe any auch function m hi^ indiv idual judgincnt ^ 

2. The existing Rule^ relating to the ^uboKlulnlc Juiliciary must be 
read subject to tlie piovibioii^ in Art^ 233-7.'* 

314» Except as otherwise expressly provided by this Constitution, 
every person who having been appointed by the 
Proviwon lor p^ieciion Secretary of State or Secretary of State in 
wtam ^ Council to a civil service of the Crown in India 

continoes on and after the commencement of 


21. State of 17. P. v Babu Ram, A. 1%1 S.C 7^>\ {7oH) 

22. C^an Smzh v State of hunt^, A. 1962 KC. 219 (Z2J)* 

23. Sarnt Singh v. Northern Jty„ A 1967 AU. 112 (114). 

24. Paid V. Khanno, (1966) li LL.i. 34 (39) Bon.. 

25. Aiituha v. CUht, (1966) 59 C.WN. 835 (8/2, 844); Chaadia Bhan v. Vnwn. 
A. 19% Bom. 601; /ora AngA v. Onion of Indta, A. 1960 lOL 

1. State of Andhra v. Kanteshwara, A. 1%7 Andhra 7^ (806). 

2. Bkat4bi V. Civrl Smgeon, A. 1960 All. 353 (355). 

3. State of Rafafsthem v. Ram Satan, A, 1964 S.C* 1361. 

4. JrsaofM V. iJrAon df Indta, A, 1955 Cal. 166: 58 CXW.N. 492. 

5. Ai>hoy V. Director of Postal S^rviwi, <1964) 9 F.L.R. 74 (75) Cal* 

5a ItatBaim v. Sme of Mysore, (1966) ICA. ^Q/64h 

7. I|^» Km V. M B. P. By.. A. tm &C. «QQ ((ri7). 
k, Ikt > m i ^«y mv. Stm 9f MtiUrts, A. I9S& MaC ^ (M).* 
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this Cofutittt^n to serve undier the Government of India or of a Stale 
shall be entitled to receive from the Government of Indfia and the 
Govenmimt of the State^ which be is from time to time serving, the 
same ccmmtions of service as respects remimeration, leave imd pension, 
and the same rights as respects disdplinary matters or rights as san3ar 
thereto as chang^ circumstances may permit as that person was 
entitled to immediately More such commencement. 

Scope of Art. 314. 

The special provisicjns of this \rticle aio applicable only to thosfc 
persons who were appointed bv the Serretarv of State and cannot be claimed 
by one who wa*; appointivl U) the \ C S 1a the Oo\crnor of a Province.* 

^Remuneration’. 

This W'ord has the same in 10 ( 4) of tlu Indian Indepen- 

dence Act, 1947, *>‘0 as lo indtide ‘lei\e pa\, allowance^' and the cost of any 
prxzfilcqcs nr facilities pr< Aider! in Kind/*'’ and would, tlius include the 'pas- 
sac^e benefir whicli va•^ a part f»f the renuneration of members of the 
1 C. S. undei tht* Rulc^ framed under the Government of Tnrlia Act. 1919.^^ 


'Same rights as respects disciplinary matters’. 

I Person^ aojjointed bv llv* Sccictarv of State who are members of 
an Allrlndia J^er\iu" hold duMne the pleasute of the Ptesident fArt. 

MO fni. 

2. P>ut wl»cn '-uvh iHison is in crmncctum with the affairs of a 

Stale, there is n^>thiTlt^ ni tin* G<*iistitiJtifjn to <lebaT tl e S*ae Gf»vernment 
fniin exerching its siatutor\ f^rvweT under s 2 of the Public Setwants 
flnquiiie^) Att 18''0 t,, diua an mquitv '>i:ainst him ” \or is there any- 
thimr to j>re\ent the Ihc^'idoni from evetiiMn? hi*' ixAver of dismissal on 
the report of the Eiuimrv CoinmlssiotHr nppointfd b\ tlie {stale Govern- 
ment Where iIkui lus been a TcqiiLK hearnp; at the inquiry stape. Art, 
r.ll (2) does not leqmr^i the President to e:i\e such person nn oral hearing 
before issuinq; ^ notice to show cause whv the proposed a< on should not 
he taken aqfainst him 

Tn pradtre. all disciplunrx piocoedinijs against members of the all-Tndia 
Ser\ices are institiiterl h\ the Stife Goxemment where the offending officer 
was scrvinc: at the time of commi‘'si(m of he c»ffenvO but if is result of the 
proceedinfifs it is proposed .o award the petnlt\ of dismissal, removal or 
coinpulsnrv rotntmeiit ^hc Stile (hAdiinuiit h'l^ to obtain the oiders of the 
Pmon Government riic retxut of momi\ his theiefore to be submitted 
u the Cviittal fhAinuunt wt'ub x* ’hi lake the sicp'' nece sarv for 
I m feinjr priiivlunont 

Pv reason of the, vvoob nu^c nnht''\ befoie a di^'Ciplinarv action 
nn\ be <nken aijainst a nieiilHi of th^ TiulMn Civil Senior, he is entitled 
*o an iiv|uirv into his abej^ed mi^denuMnour either ir '<*r the Public Servants 
f Inquiries’) Art, 18S0 <ir imdei Rule of the C'lvil Services (Classifica- 
tion, Control and Appeall Rules, m operation at the dite of the Constitu- 
lion.” The reason whv Government has the c'lption of makint? the inquiry 
either under the Public Servants < Inquiries! Act or under r 55 of the Civil 
vServices (Classification, Control and Ap’H’al! Rules i<5 that r 55 itself opens 
with the wonls — ‘‘wilhouf jnejt'dicc to the provisions of the Public Servants 
fTnquiricH) Act, 1850/’*' Hence, whete there has already been an inquiry 


n. 

13. 
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under this Act, it cannot be contended that there must be another inquiry 
oftder r. S5 of the Ride< !>cfore the officer mav be dtsmisscd.** 


*At dMUiffed circumsteaees may permit*. 

1. T'he Palna High Court*® had held th,it the words ‘changed circums- 
tances-^ . qualify the hitcr part of the guarantee offered by the Article, 
tiz., ‘rig^its as re-spects disciplinary niat'ei's or right as similar thereto’ and 
not the first part, ih, ‘conditions of service as respects re«nuneration, leave 
and pension.’ Hence, the consideration of changed circum'-tances cannot 
affect tlte guarantee with rcsi>ect to conditions of -ervice, including remu- 
neration etc. which applied to members of tlie f.C S at the conimencement 
of the Constitution* 

It follows from the above that the ligtits to overseas pay and passage 
cannot be denied to lhe!>c members even Ihriugh the ciiciimstances have 
changed after Independence and the Rules 1 (2l and 3 of the All India 
Services (Overseas Pay, ras.>agc and I.e.ive Sal'irv ) Rules, in so far as 
they deny this right, are unconstitutional This construct ion of art .314 was 
not disturbed by the Supreme Court on appeal ’*3 

2. Since a memorial to the Sccrotaiv of State ran no longer cxi't under 

the Constitution, Ait 314 is not violated bv the absence «ucb rigid uiulei 
the new Rules At any rate, a ‘memorial’ to the I’lesident against an 
order of the State Government may be taken as i siibs(!ii*( 4 the rigid of 
appeal ‘as changed circumstances permit’*' • 


CtiArTT'R TI — Pi’Rnc SFUvirn Covimissions 


31S. (1) Subject to the provisiems of tbit article, there shall be a 
Public Service Commissimt for the Union and 
^blic Seivi« Com , Service Commission for eacb Slate. 

and for the States ' ^ <2) Two or more States may agree that 

there shall be one Public Service Commission for 
that group of States, and if a resolution to that effect is passed by^ the 
House or, where there are two Houses, by each House of the Legisla- 
ture of each of those States, Parttament may by law provide for the 
appointment of a Joint State Public Service Commission (referred to 
in this Chapter as Joint Commissi<m) to serve the needs of those States. 


(3) Any such hw as aforesaid may contain such incidental^ and 
coBseqoentud provisions as may be necessary or desirable for giving 
effect to the purposes jf the law. 

(4) The Public Service Commission for the Union, if requested so 
to do by ffie CloveiniorM»M«.'® of a State, may, with the approval cf the 
PrcMdent, agree to serve all or any of the needs of the State. 

(8) R^erances in tins Constitution to the Union Pidblic Service 
Confiwdirion or^ a State Publie Service Comimirion .shall, unless the 
’ cemteos t otherwise rdqinres, be construed as reference to the Coemnis* 
ainn senrhig ^ ne eds of the Umoa or, as the case may be, the State 
ac res p ec ts the pmrticoler matter in qo^on. 

« Bdixht v Aftautaant CfW, A. 1957 Pat. 515 (523). 

ISii. yUeomlmt Gwtrd v. $akihi, A. 1962 S.C. SOS (503). 

14, Kaput V. I/idse of India. A. 1963 Punj. 37. 

15. The words 'or Rajpramakh’ were ondttm by Uk Constitution (Seventh Amend- 

nent) Act,«19S6. * 
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318. (1) The Churman ud other members of a PohUc Service 
toriM Cbmmitsiim shall be appointed, in the case of 
of^SS”rf"member8 J*** V*"™ Commission or a J«nt Cosnmisnoa, 

by the President, and in the case oi a State 
Commission, by the Govemor.»»«.'< of the State. 

Provided that as r<eaiiy as may be one-half of the members of 
every Public Service Commission shall be persons who at dates of 
their respective anxHntmeats have held office for at least ten years 
either under the Government of India or under the Government of a 
State^ and in computing the said period of ten years any period before 
the commencement of this Constitution during which a person has hdd 
i^ce under the Crown in India or under the Government of an Indian 
State shall be included. 


‘*(1A) If the office of the ( hairtuan of thi rnin»ii^non becomes vacant 
or if any Chairman i\ •I'\ rim>n nf n/jvivut or for an\ other reason 
unahie to ptrfornt the dnlicf of h \ i>ui 'hr \c dutuK hall, until some 
person appointed under clause (1) to thr laioni offu ' ha\ entered on tho 
dutiei thereof or, as the case muy he, unid the ('luvtman ha\ resumed his 
duties, be performed by i^uih on, nf 'It, oti ,'r m<'‘inbcrf of the Commission 
as th< President, in th lO'- it '/• ( n , Comm sunn a fonit Commis 

Sion, and the (tozvinor of the ^'at i„ du cas' / I o .State Cotemis\ion ma 
at'pomt for the f urposi 

«(Z) A niember of a PuUic Service Commission shall hold office for 
a tenn of six y^rs from the date on which he enters upon his office 
or until he attains, in the case of the Umon Commission, the age of 
sixty-five years, and in the case of a State Commission or a Joint ^m- 
mission the age of sixty years, whichever is earlier* 


Provided that • 

la/ a member of a Public Service Commission may, by writing 
under his hand addressed, in the case of the Union Com- 
miss'on cr a Joint Commission, to the President, and in 
the case of a State Commission, to the Governor..^....'* of 
the State, resign his office; 

fb/ a member of a Public Service Commission may be removed 
from his office in the manner provided in clause (1) or 
clause (3) of article 317. 

(3) A person who holds office as a member of a Public Service 
Omimission shsdl, on the expiration of his term of office, be ineligible 
for re-appointment to that office. 

Amendmaat. — ll <1 \) h.i» ’too'i m^ertod h tlu« t d^stiiuMon 
(Fifteenth Anientlnunl' Kit, I'-I.Vt in iMin'o du l n ’ (in'- ot the C.ln\n'Mti 
111 he ll sili.n;reil il'iml, h"' hMiu- i tin' e. he tht t'l'ii’i.im hj*. 

ilrtiis OI .1 new Uumnun .ippomlcd mitle*' cl i ) 


'Member*. 

1. The Mc’unl ‘member m tlie lollowimj |Mo\tMon'> mrlude-? the 
Cliairman: ProviM) to Cl (1( eh end i i»i \it elo Pnniso to 
Art. 318. 

2. In the resvtU. vvhere .t nKinhci is '«iib>-e»iuemU .TpiKjinted an the 
Chairman he cannot claim a fresh temne of h jetr" ftoni the date of his 
appowtment as Chainnan, for the puriwises ^rt 

— ,v ^ Con-»tit«tion l Fifteenth Amendment) Act. l‘)63. 
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S17. (1) Subject to the provieiom of cbnue (3)« the Oiairmui vr 
Remowi! end mw mttnbjr of a PoMic Sendee 

sion of a member of a non eliaU only be removed from tut once by 
lydic Service Commis- order of the President on the ground of mis- 

behaviour after the Supreme Courts on re f wrenoe 
bnng made to it by the Presidmt, hat, on huiniry held hi nceocdanoe 
with the procedure prescribed in that behalf under artide 14S, reported 
that the Chairman or todi other member, at the case may be, ought 
on any sudi ground to be removed. 

(2) inie President, in the cate of the Union Commission or a Joint 
Commission, and the Cioveraor,..,^.,''' in the cate a State Commit* 
tiott, may suspend tnm office the Chairman or any other member of 
the Com^tsion in respect of whom a reference hat been made to the 
Supreme Court under danse (1) until the President hat pasted orders 
on recdpt of the report of the Supreme Court on such reference. 

(3) Notwithstanffing anythiofir in clause (1), the President may by 
order remove from office the Chairmen or any other member of a 
puUic Service Commission if the Chairman or such other member, at 
the case may be, — 

' (aj is adjudged an insolvent; or 

' (h) engages during his term of office in any paid employment 
outside the duties of his office; or * 

' is in the opinion of the President, unfit to continue in office 
by reason of infirmity of mind or body. 

(4) If the Chairman or any other mendier of a Public Service Com* 
mission is or becomes in any way concerned or interested in uiy con* 
tract or agreement made by or on behalf of the Government of India 
or the Government of a State or participates in any way in the profit 
thereof or in any benefit or ennoloment arising therefrom otherwise 
than as a member and in cmnmon vrith the other members of an incor- 
porated company, he shall, for the purpose of clause (1), be deemed 
to be guilty misbdiaviour. 


318. In the case of the Union Commission or a Joint Commission, 
Power to make rerula- President and, in the case a State Com- 


tioiM as to conriitiuna of 
service of members and 
staff of the Commission. 


(h) 


mission, the Governor......'' of the State may by 

regulations — 

fa) determine the number of members of 
the Commission and their conditions of service; and 

make provision with respect to the number mambers of 
the staff of the Commission and t^r conditions of 
service: 


Provided that the conditions of service of a me m b e r of a Public 
Service Commisskm shall not be varied to his disadvantage after his 
appointment. . 


^ Ppovisa. 

While thc^ Proviso to Art. 221 (2) safeguards the allowances, leave 
and lesion rights of a High Court Judge, specifically, against varia- 
tion during his tenure, the present Proviso seeks to achieve the same 
object by using the general expression ‘conditions of service". Bat it 

17. ' The wor^ ‘or ffa jpiamukh’ were omitted by the Constitution* (Seventh Aiamd- 
' meat) Act, 1998. 
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vvoiild nut prevent the salary of a nienibei of llie i^ublic Service Comnub- 
ston beitig adjusted according to the Regnlaliou^ of me Conimi^sion it- 
sell, where such adjustment is necesbiiated by the tact that tlie Member, 
who was a niember ot anoLlier Service rit ine time of his api>ointmeni 
to tiie Corninission, ceased to be a ineinbei ol that beiTice 8ubbequently.*“ 


«>ib. Oa ceasing to hold office— 


Prohibition as to the 
holding oi oliices by 
members of Coinmid^ioii 
on ceasing to be suui 
members 


( aj the Chairman of the Union Public Service 
Commission shall be ineligible tor 
further employment either under the 
Government of India or under ' the 
Government of a State; 


( i>) the Chairman of a State Public Service Commission shall be 
eligible for appointment as the Chairman or smy other 
number of the Union Public Service Commission or sis the 
Chairman of any other State Public Service Commission, 
but not for smy other emplo 3 rment either under the Govern* 
went of India or under the Government of a State; 


[cj n meit^r other than the Chsdrman of the Union Public 
Service Commission shall be eligible for appointment as 
the Chairman of a Union Public Service Commission, or as 
the Chairman of a Stale Public Service Commission, but 
not for luiy other miployment either under the Government 
of India or under the C^vemment of a State; 


(dj a member other than the Chairman of a State Public Service 
Commission shall be eligible for appointment as the Chair- 
man or any other member of the Union Public Service 
Commission or as the Chairman of that or any other State 
Public Service Commission, but not for any other employ- 
ment either under the Government of India or under the 
Government of a State* 


CL (d): riub claub^. iiiakcb a member eligible i i being ippoiuted 
the Chairman of that \ei) Cuinuii>:siun ul \\hiLh he is a men Ijci , but il 
ducb not mean that sueh appumlmeiil c ui take place afiei he lias ciusbcd ihe 
teini or age hmil loi membeit^hip uiidei Aib alO 


*320. (1) it shall be the duty of the Union and the State Public 

Service Commissions to conduct examinations 
Functions of Public appointments to the services of the Union 
ben-.ee Comm.*4o,». ^ ^ respectively. 


{2) ll shall aso ha the duty of the Union Public Service CommU* 
•iosip if re(|ueetad by any two or more States so to do, to assist those 
Stataa in framinif and operating' schemes of ‘Oint recruitment^ for aiiy 
servioe^ fw which candidates possessing special qualifications are 
raquhred. 

0) The Union Public Service Commission or the State Public 
S<tt-vioa CommitMOP, at tibe case may be, shall be consulted— 

(o) on all matters relati^ to methods of recruitment to civd 
tervicet and for civil posts; 


16, K, P. Sm V. SMt 0t W B . A. 1^,^- 3“ /,pM 
1,9. of Calcutta, A, I9bb LaL 290 (-»*). 
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(bj on ttie |iirtndiple$ to be foBowed in aaSaa^i jiRpofaitaMnto to 
dvil Benrieei Mad po$ti and in making promodau and 
tnmfers fnm one eervice to another and on the MaUAilky 
of candidate! tor such anpomtaMnt^ prcaaBthmi or trans’ 
tors; 

on all disciplinary matters affecting a person serving ond^ 
the ttovemncnt of India or the Government of a htate in 
a civil capacity, inclnding memorials or petitions relating 
to such matters; 

((0 on any claim by or in respect of a person who is smrving or 
has served under the Government of India or the Govern* 
ment a State or under the Crowm in India or under the 
Government of an IntUim Stat^ in a civil capacity, that 
My costs incurred by him in defending legsd proceedings 
instituted agaunst him in respect of acts done or purporting 
to be done in tbe execution of his duty diould be padd out 
of the Gmsolidated Fund of India, or, aw the case nsay be, 
out of the Consolidated Fond of the State; 

( (. > on any claim for the award of a pension in respect of inquiries 
sustained by a person wlule serving under the Government 
of India or the Government of a State or under the Cr^wn 
in ln£a or under tbe Government of an Indiam State, in a 
civil capacity, and any question as to tbe aunount of any 
such award, 

amd it shall be the fluty of a Public Service Commission to advise on 
any matter so referred to them and on auny other matter which the 
President, or, as the case may be, the Govemor^M^’''^ of the State, may 
refer to them: 

Provided that the President as respects tbe alUlndia services and 
also as respects ether services and posts in connection with the affairs 
of the Union, and the Governor,.^*' as respects other services and 
posts in connection with the affairs of a State, may make regulations 
specifying the matters in which either generally, or in any particular 
class of case or in any particular circumstances, it shall not be necessary 
for a Public Service Commission to be consulted. 

(4) Nothing in clause (3) shall require a PitUie Service Comnus- 
sion to be consulted as respects tbe manner in which any provision 
referred to in clause (4) of article 16 may be made or as respects the 
manner in which effect may be given to the provisions or article 335. 

(5) All regulations made under the proviso to clause (3) by the 
Presidect or the Govemor.MM.'" of a State shall be laid for not less 
than fourteen days before each Hentse of Pariiameat or tbe House or 
each House of tlie Legislature of the State, as the^case may be, m 
soon as possdile after they are made, and shau be subject to su^ modi* 

^fications, whether by way of repeal or amendment, as both Houses oi 
Puriianient or the House or itotii Houses of t^ Legislature iff the 
State may make during tiie sesshm in uduch they are so laid. 

Art. 320: Functions of ffie PuUic Commission. 

Arts. 320'd2I lay duun ibr functions of a Public Service Commission 

26 f Sciwmees to the Ratnusuikh have been ondtted by the Cbutitutioo (Seventh 

Ameadiiwnt} Act, 1^. 
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and it canncH assume any function winch ib not authorised by dither of 
these two Aitidcs.** •' 


Ci (1). * EM un ii t n ti ons*. 

Nothing is said in the clause as to whether the examinations are to 
U sele^vc or competitive in natme nor docs the clause per w confer any 

^ervi^ of the State’.- -lhi> expiession includes the staff of the 

n the Consolidated Fund of 

the Slate uudQr Art. 21} (3) l.ut, a-, the I’iomsu to Ait. 229 (1 > expressly 

apIHJininitnt to these posts, under 
Chief Justice shall be lequiied to consult the State 
Public Service Commission onh if the Gosornui makes a lule specifyinc 
the cases in which sucli consultation sh„!l be neccssarj »* Subject to 
^h*^» . Justice IS under no oblijjalion to consult the Public 

Seivice Commission in making apiiomiinuus to the cutf of the Ilirfi 
Court. *• 


Jmficial Service. 

As regaids judicial cimcc, tticic is a special piuM^iun in Ait. 234, 
to which Alt. 320 ( 1 ) IS -ubject •*■'- ' 

« 

CL (3) : Not mandatory. 

It is^ now settled ll«c iuutiuaic Coini'**-" ilui the wonl^^ ^hall be 
cunsultcd' riio nut to be ^un^liucd hi lla '^cn^c ihai m detauU ol consul- 
tation the acion ui tiusornniuu un«lei an} ol Uie cub-clause of this 
clause ^\uuld be null and void 


When the Commission is to be consulted. 

^a) 'ihe consullaliuii of ihc ConmiwMun ‘>h<iul<l noiinally lake place at 
two stages, {^i) T(j dcleinmie whether the lifAciiunent be’''‘ant is guilty of 
llie charge^ an<l wlulliei lii >haH be cal!c<i upon lo show -Ul^e against the 
punishment tentative piujio^cd To dcicinuiie whedier the action 

proix>sed shall not be taken agaui^t lun\ attei he has shown cause 


If, howevei, the Cioveinincni seivani docs not aiml liimself of the second 
opportunity and docs not show any vausi, dicie I's noihing on which the 
i^ubhe Service Coininnsion has to be consulted cnjaiu, for the Commission 
liad already been consulted regatding the action ])iopo-icd, and the Govern- 
ment servant has not ottered any inateiuils lui tuither consideration.* 

(6) The sub clause docs nut leyuire ih«it the Commission should be 
consulted whcnevci a Govcrninciu ^tivaiu picstnls a ^tition relating to 
disciplinary matters alfccling liim It iec|uiies tlial the Conmnssioii shall be 
consulted before the decision to take action agalll^^. him is made. There is 
no obligation to consult the Conl^il^slon if the Government servant presents 
a petition for rcvifcw after action is taken again^'t him,* aftei due consulta- 
tion widi the Commission. 


2L 

22 . 

23. 

24. 

25. 


ICeiiiVva V. State oj Mysou, A. 194b M}s 21 (2J) 

PfodytU V. Chief /ustjec. A 1^ S.C. 2^ 

Chmdra Sekhara v. State of Mysore, A 1963 My^ 2^. 

State of U P, V. A. 1967 S.C. 1^22. (1958) S.C,C. 53^ 

S& i aJml^y V. Knrtmmkar. (1%0) S.C IC.A. 389/B8); Ram Gap^ 
m* 8 M F.. 1 1970 st 158 liW). 

/«& V. SMtaf T. c., 11965) I S.Cil. lOU. 


$.c.c-*4)9 
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tArl, nod). 


Effact of noa^oomultetion. 

This clause, and sub-cl. (.3) in particular, has lost much of its importance 
since the decision of tre Supreme Court* that while Art. 311 confers a right 
upon the Government servant, Arl. 320 (3) (c) does not confer any such 
right. Tlie consultation prescribed by the sub-clause is only to affonl 
proper asristance to (he Ouxernment in assessing the guilt or otlierwise of 
the delinquent uthcer as well as the suitability of the penalty to be imposed 
But, for the omission of or irregularitj in sucli consultation, the aggrievetl 
c^cer has no remedy in a Court of law nor any relief under Ure extraordi- 
nary powers conferred by Arts. 32 and 226 of the Constitution.* 

Art. 311 is not controlled by art. 320.*-’ 

Value of the Commiasian’s advice. 

The Commissions function is purely advisory.''‘ Aot onh t.s its axK’ice 
not binding upon the Government.-' the Go\ crnniem cannot .icl mechanicatl) 
upon such adxice, without appljing its mind to the matter m questiem. e ij., 
the taking of disciplinary action against a Government '>ci\ant. If the 
Government acts blindly the order would be vitiatctl by nuiIa fuh’i ' " 

Submit, (a) (b): %ivil services and posts'. 

This expre-'sion in sub-cls. lU) .uul {h > ol Arl. .120 h.i-' llie s.mie'me.in 
mg as in Arts. 310 (.1) and 311 (1). It means scrxices .ind |mjsIs othet 
than military.' 

'Suitability of candidates for appointments’ etc. 

The provisions of Art. .120 not being mandatory, non-ioii'.iillalion willi 
tlic ConimUssion for making ,in appointinenl does not leiulei it invalid." 

Sub>CL (c): Dfsci|dinary matters. 

1. This expression is wide enough to imludc aiij kind of disciphnaiv 
action proposed to be taken ag.dnsl an oftUei,'’ such as distnissal, removal, 
reduction in rank, susi>ension."' 

2. But if it is not a disciplinary measure fcg., fixing the age of 
retirement of certain officers) such consultation would not be lequired,” 

Jurisdiction of Coaumssion on disdplinary matters. 

The Commission, being an advisory boily, is free to agree with or differ 
from the conclusions of the Enquiry Oflicei. It is nut an appellate authority 
over tlie latter. It is the duty of the tiovemment to arrive at its own conclu 
stun after taking into consideration the finding or 'recoinnicndations of hutii 
the Inquiry Officer arnl the Conunission.’ The Commission’s advice is not 
binding upon the Government.* 

^ I 

2. State of V. P. v. Srivastavd, A. 1957 S.C. 912. 

3. DfSUta V. Vtaoti of India, A. 1962 S.C. 1130 {1133-4). 

4. Bkotl V. Union of Indta, A. 196^ SX:. 1344 (.1346). 

5. Ram CHaudhuty v. Secy, dj CovUW. B., A. 1964 CaL 265. 

6. Item Ckandta v. State, A, 19^ Orissa 173 {732). 

7. Amat StfuA v. State of Rafaetk^ A. 1956 Raj. 104 {106). 

t State of Samkay v. Adpam, A. ikim. (76). 

Pfoiaat V. ClUe/ /udka, (1936) &C.A. 79 192). 

10. Ibufim V. Pmeipd. A 1968 Ker. 72. 

It VHriberay v. State of M. P., A 1992 Nag. 288. 
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T«rM» Mrrittg mder tlie Gov«nun«nt of Infia or tlM Govenmiant 

of o Stated. 

The expri^ston 'serving under ' refers to persons in reject of 

whom the administrative control is vested in the rtspertive executive (Sovem* 
ments functioning in the name of the President or of the Governor. The 
officers and staff of the High Court cannot Ik sud to fall viithiiiithe scope 
of the alwve phrase because in lesped of tlen the administrative control 
IS vested in the Chief Justice who has the power of a])iK>inlnicnt and removal 
and of making rules for the comhtions of seicire''* 

^Memoriak or petkioas*. 

An application for review^ oi an a].pea1" 'could l>e covered by this 
expression 

a*, (d)-(e).- - Ilieso vse the expression ^servlnfj 

timler the Gfn eminent’ Hence, the st,iff <if a High Court ire dearly ex- 
cliuled fiom th< scotic of the^e subdau'^e^^ 

Claim for re-imbursement of costs of defence. 

When a <ivil •^eivant is acfiiilttd in a loed jinxecfiing coming under 
sub-cl. (d)f the Dcpjirtment dioiiM not, v ilhoiit <on'-ulting the Public 
Service Commission, leje^t the diini tor rdmhnrseiiient of costs on the 
giutnJ that it ir not adnus‘sihle under the Rule*? ** *’ 

*To dtfhHcr* - Rcing an s'ldvi'^on oi 1011 *^ 11)1 itne hodv, tlie Commission 
is entitled to withhold uu irifotniMion lion the f a \ eminent ' 


Proviso to Art. 320 (3). 

1 This ProMxi tiutbles the Pre'^idcni nn 1 rrovernoi to make regula- 
tions to take out jarticulai dassts from ^he obligation to um^-ult the Public 
Smice Commission indcr a\i ^^20 < 3) Siidi ugulitions mav — 

(i) Either piovide th it widi itsped to iht sfecihed matters, such 
<.onsuUai4>n will not be noces>iirv 01 , 

{ii) Pnntdi that such con^ullaMon diall u >l be nece^ nrv m particular 
das‘;es or cases,® 01 , 

( f») Provide that sudt lotisolutum shall not he necessary in particular 
( freumUanccs 


2 Put the powei can l>c exfrci'^ed uiW\ b\ making ‘regulations' in 
conformity with the above uniilitious and not In exeriitive onlers in relation 
to particular cases Tlv»s Rule 7 of the K,uh\a\ Services f Saf^uarding 
of National Seruiitv) Rulo", provides th^t i onNiiltation with the Public 
Service Commission is not tucessarv for termination of sendee under those 
Rules Similirly, there is no nee<l for consult \tion where, under the Regu- 
htions made b\ the Covet noi under this Pioviso. the Commission is not 
required to be consulted (vhen disciplinar> action is taken bv any authonty 
other than the CoTvrwwrcr/,’’ or vvlicn a Governri nt servant is suspended 
jiending inquiry,® or wheic onlers ere passetl on the .idvice uf the Tribunal 
fot Disciplinary Proceedings'' 


12, Cf Pradyat y. Chid fusfU( A l^*^® SC 2W 
13 * PtmMu V, of ^ndhftt^ A AP 24t) (.5i) 

14*25 Cy. Sammd v. f/mew oj tndw A 1^57 \ssam in 

1. ires«v4l V, State of Afvvore, A 1^56 Mvs 21 

2. Cf. Kfnehiah v Staff f^frruitmnfCammffee \ m Mys 36 

3*7. Amaatkinaraya^ v S Pv A 1S56 Mad 220, 1 * 

8, State A 1966 Sail 14 Afahadet v Chat/erfee A 

ft ^Siim Jredtfy v State of 'Andhra A. A P 3^ 

1ft V. Qovt af Andhra, ^ 19^8 AP 240 (M) 


1954 
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3L Hioug^ Art. 320 (3) (e) is directory and though the proviso 
empowm the Government to make Regulations for excluding such wnsul- 
tation, it does not mean that Government lias no constitutional obligation 
to consult tte Commission*^ or that it is at the pleasure of the Government 
in any particular case to consult or not to consult the Commission. It <Hily 
means thaf if in any case Gov^ment fails to consult, the decision of 
Government to terminate the services of the employee shall not be invalidated 
by a court of law. Once the Government makes Regulations under the 
rStiviso, it cannot make ad hoc exemptions outside those Regulations. 

This does not, however, prevent the Government from maWiig a retros- 
pective Regulation gwing A'alidity to an appointment already made, provided 
the Regulation is made before the appointment takes effect.** 

4. Conversely, even where consultation with the Commission is dis- 
pensed with by the Regulations, an order of the Government is not rendered 
ill^l merely because the Commission has been consulted, provided the 
Government applies its mind to the matter.” 

5. By reason of Art. 313, Regulations made under the corresponding 
provision of the Government of India Act, 1935 fs. 266 (3)1 shall contimie 
tr be in force until new Regulations arc made under the Proviso to Art. 
320 (3).« 

CL (4). 

This clause makes it clear that the Commis«:ion has no riglit to he con- 
sulted in the matter of reservation of posts for l«ckw ard classes nor ban it 
itself make anv such reservation.” 

CL (5) : 'Shan be laid before Parliament'. 

1 . The requirement as to laying before Parliament is directory notwith- 
standing the word ‘shall', for. no consequence f<'r non-compliance with the 
requirement is laid down in the Article ITence. tlie Rules m.ndc under the 
Proviso to cl. (3) are not rendered Invalid if they ate not laid before Pailia 
ment as required by cl. (51**-” Though the Rides are siibject to any 
modifications as the T.egislature mav make, it is not a condition precedent 
to their validity that they should be formally approved bv the Ijegislature.” 

2. By reason of Art. .372 fll. Regulations made under Art 266 (3t 
of the Government of India Act. 1935, continue to he in force until replaced 
by Regulations made under the Proviso to Art 320 ( 3) ’* It is not 
necessary to lay these Regulations before Parliament under Art. 320 (51 
even though they art? adapted after the commencement of the Constitution ” 


Xn. An Act made by ParliamenC or^ as the cue may be. tbe Legis* 
„ latvre of a State may provida few tbe exercise 

edditionel functions by tbe Union PiAlic 
Service CommiMion or tbe State Public Service 
Commission as respects tlie tervicce of the Umoe 
or tile State and abo ae respects the services of smy local antbi^ly or 
odmrhody eorporate constitnted by lew or of any piiUic institation. 

Art. 321t Power to confer additional fonedens an a Ptridic Service 


I. A Public Service Commission cannot take up any function other 


11. Dmtfi SliifA V. SMt of PmfOf/ A 1057 Punj 07. 

12. SoaromokrMtm v. Afum^, A. 1^ htad, 17. 
19. .PtOM V. TikaUri, A. 1056 Vat. 233, 

8 . Kamo V. pata of MiHOra, A. 1066 Mys. 20 US). 

: Mmm JteTv. S/tott, A. 1065 Cal. 461. 

HA Sh^kv.^at* of VftHm. A. 1065 Pepsa 07, 

tr. msNssr V. S. T, A.. A 1059 1% m 
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than those specified in Art. 320, even at the request of the Government, 
unless such functions are conferred in the manner prescribed by Art 321.** 
2. The conditions for the conferment of arldittnnal functions un<ler the 
present Article are — (o) an Act of the competent Legislature; (If) such 
functions must relate to the services of the Union, or the State, or a local 
authority, or a statutory corporation, or a ptiblic institution. It cannot be 
done by any private arrangement' between the Government and the Com- 
mission,** 

, Instances of Acts made under Art. 321: 

Mysore Public Service Coniinis^on (Conduct of Business and Additional Functions) 
Act, 1989.« 


322. The expenses of the Union or « State Public Service Connnis* 

induing any salaries, allowances and 
Se^iS^Commtssion^ pensions payable to or in respe:^ of the niem> 

bers or staff of the Commission, shall be diarged 
on the Consrdidated Fund of India or, as the case may be, the ConsoIi> 
dated Fond of the State 

323. (1) It shall be the doty of the Union Commission to present 

„ , o. . e annually to the President a report as to the work 

vice cSndssions ' *»"* by the Co^ssiw and on receipt of such 

report the President shall cause a copy thereof 
toCMher with a memorandum exphdninsr, as respects the cases, if any, 
where the advice of the Commission was not accepted, th^ reasons for 
such non-acceptance to be laid before each House of Parliament. 

(2) It shall be the duty of a State Commission to present ammally 
to the CUivemor...*...*^-*^ of the State a report as to the work done by 
the Commission, and it shall be the duty of a Joint Commission to 
present annually to the Governor..,........*/^-*' of each of the States the 

needs of which are served by the Joint Commissim a report as to the 
work done by the Commission in relation to that State, and in either 
case the Governor,..^.....''’-*' shall, on receipt of such report, cause a 

copy thereof together with a memorandum explaining, as respects the 
cases, if any. where the advice of the Commission was not accepted, 
the reasons for such non-acceptance to be laid before the Legislature 
of the Suite. 


PAl^T XV 

ELECTIONS 


'5U. 


Superintendence, direr 
tion and control, of elec- 
tion to be ve<rted in an 
Election Com^'i^^on 


(1) The superintendence, direction and control of the prep^- 
tion of the electoral rolls for, and the conduct 
pf, all elections t'" Parliament and to the 
Legislature of every Stale and of elMtions to 
the offices of President and Vice-President hm 
under this Constitution,..*..****^ shall be vested in O 


1 

ll. 

20 * 89 , 


Jtfire Chattfsriiff v. Pubhc Sfrvtcr ^ 

Befeitnces to the Ttaioramukh' have been omitted by the Constitution (Seventh 

have been onutled bv the ^nstituti^ 
• (NhieSfnth ASment) Act. 1966 and bv s »0A. inerted by the Repr^ta- 
tSfrf1S?lS5RA^I!OTdrn^^ Act. 1966 

fiefftlon has bemmted in the Hi^ Court m«ttead of the Election Tnbonal 
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ComaisMon <reforrcd to in tin* CoMtitvtigR m the Eliction Cbianiif- 
sktn). 

(2) The Election Commission shall conrist of die QAit Eb^on 
Commissioner and such number of other Election Commisdoners, if any* 
as the President may hnm time to time fix and the afipoinlment of iM 
Chief Election Conu^ssioner and other Election Conmisdloners shallt 
subject to the provisions of any law made in that behalf by Parliament^ 
be made by the President 

(3) When any other Electicm Commissioner is so appointed the 

Giief Election Commissioner shall act as the Chairmen dF the Election 
Commission. ' 

(4) B^ore each gmieral election to the House of the People and 
to dm Legislative Assembly of each Stat^ end before the first genml 
election and thereafter before eadi biennial dection to the Legislative 
Council of each State having such Council, the President may also 
appoint after consultation with the Election Commission such Regional 
Commissioners as he nnay consider necessary to assist the Election 
Commission in the performance of the function conferred on the Com* 
mission by clause (1). 

(5) Sdbject to the iwovlsions of any law made by Parliament, the 
conditions of service and tenure of office of the Election Commissioners 
and the Regio^ Cmnmissioners shall be such as the President may 
by rubs determinet 

Provided that the Chief Election Commissioner shall not be re* 
moved from his ofliee except in like manner and on the like grounds 
as a Judge of the Supreme Court and the conditions of service of the 
Cluef Election Commisskmer shaO not be varied to his disadvantage 
after his appointment: 

Provided further that any other Election Commissioner or a 
Regional Conmissioner shall not be removed from office except on the 
recommendation of the Chief Election Cbmmissioner. 

(6) The President or the Governor.........' of a State> shall, when 

so reguested bv the Election Commission, make available to the Election 
Cmnmission or to a Regional Commissioner such staff as may be 
necessary for the discharge of the functions conferred on the Election 
Commission by clause (1). 

Scope of mns^ction of Election Commisrion. 

The words ‘stiperinfendence, direction ami control’ empowere the Election 
Commission to act in rontingencics wit provided for bv law, and to pass 
necessary orders for the »ond«ct of the electum. eg, whether a repoll should 
be held or not nt a particular polling station * 

0 ^ lAiriadktion of High Court over Election ConmiisMoii. 

It is to be noted that prior to 6-10-6.^, since the jurisdiction of High 
Court Mas confined to tribunals situated ,’wfthin the territory in relation to 
which it exercises its jurisdiction', no High Court in India * <jthcr than the 

2 the words ‘or Rehmunukh’ were ondtUfii by the Canstltnticm (Seventh Amend* 

meml ISSft 

3. am Ut v. Meegte, A. 1S5S AIL 79f (m). 
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iuriwHctiun over the Election Comrafesion 

AnniJm«.t!rWH”‘wt ^y ‘lie Constitution (Fifteenth 

dSfu? ^vllruS’i ,‘{•‘^,'"*'”8 llwt the jurisdiction under Art. 226 

^ ' ^^ithin which- ‘the cause of action, 

wholly or in irart, ames fyr tlie exercise of such a i;o\ver’ iArjfe 226 flA); 
SM p. 40^ ataey Hence, after the amemlnient, though the decision of the 
Election Commission IS issued from Delhi, if the order of the Commission 
IS sought to be earned out in another Stale, the [>artv aggrieved shall be 
at liberty to apply under Art. 226 to the Higl) Court of that Slate. 

325. 


Tliere shall be oiw general electoral roll for every territorial 
constituency for election to either House of 
Parliament or to the House or either House of 
fhe Legislature of a State and no person shall be 
ineligible for inclusion in any such roll or claim 
to be included in any special electoral roll for 
any such constituency on grounds only of reli- 
gion, race, caste, sex or any of them* 


No person to be in- 
eligible for inclusion in, 
or to claim to be includ- 
ed in a special, electoral 
loU on grounds of reli- 
gion, race, caste or sex. 


326. The elections to the House of the People and to the Legisla- 
tive Assembly of every State shall be on the 
Kleclions to the llou^c basis of adult suffrage; that is to say, every 

Ug'^Uv?‘’A\4mbh^‘ol P*"®“ " f 

States to be on the twenty-one years of age on such date 

ba^is of adult suffrage. as may be fixed in that behalf by or under any 

^ law made by the appropriate Legislature and is 
not otherwise disqualified under this Constitution or any law made 
by the appropriate Legislature on the ground of non- residence, unsound- 
ness of mind, crime or corrupt or illegal practice, shall be entitled to be 
registered as a voter at any such election. 


Scope of Art 326. 

1. This article doe- not cuii/er any |U>iidablv: lo elect. If any 

pcrsiii is deprived of the right to \ule b\ lea^jn of I’re ^mli^^ion of his 
name from Ihe eleciural luil, lii,- remedy would be lo follow tlie procedure 
prescribed by the ciecloral law made under Art. 327, for rectifying such 
omission.^ 

2. For the same reason, wlien the nomination of a canditlate has been 
rejected by the Returning ( >fficei\ an eiecior cannot apply under Art. 226 
against tiic decision of the Reluming ( >mcei on the gn^ur.d that his rigid 
lo elect has thereby been denied. Such 4leci>lon cannot be diallenged by 
anylnxly except as provided in An. 329 

327. Subject to « the provisions of this Constitution, Parliament 

Power o( ParUamcni "“X "“*** provision 

to rn«i»» provision with with respect to all m.lters relating to, or in 
respect to elections (o connection with, elections to either Honse of 
Lepslatores. . Parliament or to the House or either House of 

the Lugidgture of a State including the preparation of electoral rolled 
llm dh^mitation of constituencies and all other matters necessary for 
■ficnii lnM 1^ (hie constitutioa of such House or Houses. 

Powar of Pai&ment. 

“All .matters”, in Uie present Article indiKle all mailers arising out of 

^7 CiMHwnstON v. Ssfii Vt»km. (1953) S.C,R. 1144. 

; V'J^v.Ps^Nuf, A. 1954 Orissa 87. 



SHOKIttS CONSVlVimON O# INDIA 


m 


(Art 


« 

or connected with any stage of the entire election process,* including deter- 
mination of constitution.^ 

328. Subject to the proidtiona of this Constitiition tuid in so ^ 
«s provisUn in that behalf b not made by 
Parliament, the Legubture of a State may from 
time to time by law make provision with respect 
to all matters rdating to, or in connection witin 
the elections to the House or eitiier House of 
the Legisbture of a State including the pr^iaration of electoral rolls, 
and all othtr matters necessary for securing the due cmistitution of 
such House or Houses. 


Power to Legislatute 
of a Slate to pro- 
vision with respect to 
elertiois to such Legis- 
lature. 


Bar to interference by 
couiu in electoral 
matters. 


329. Notmthatanding anything in tiiis Constitution — 

(a) the validity of any bw rebting to the delimitotion of consti- 
tuencies or the aUotment of seats to such cons- 
tituencies, made or purporting to be made 
aader article 327 or article 3^ shall not be 
called in question in any court; 

(b) no election to eithm* House of Parliament or to the House 
or either House of the Legisbtcre^ of a Sbte shall be 
called in question except by an election petition presented 
to such authority and in such manner as may be provgled 
for by or under any bw made by the approprbte Legis- 
lature. 


Scope of Art. 329: Bar to interference by Courts m electoral 
matters. 

Cl. (b) ib to be rea<l as couipkineiilar} to cl. (a). While cl. (a; ousts 
the jurisdiction of the Courts with regatd to such law as may be made under 
Arts. 227-iJ te.g. the^ Repicsenlation of the IVoplc Act), iclating to the 
delinutution of constitutncics or llic allothunl of seat-, of such constituencies, 
which inclmles orders made b) the Dciiniitation Commission itself uiidei 
the Dehmitition Coiiiinission Acl.^ *1 1 <b) ousts the jurisiliction ot the 
Courts with regard to the maltets aiising between the t oiniiienceincnt ol 
the polling and the final election.* 


Arts. 71 (1) and 329 (b). 

There is an inijairUnt dilfeience between these two provisions. While 
Art. 71 (1) hail to be in an afhnnative form hecau.se it confers special 
jurisdiction on the Suprci.ie Court which that Court could not have cxerciseil 
but for that Article, cl. t b j of Art. Wfas primarily intended to incxcludc 
or oust the jurisdiclitui ol all Courts in regard to electoral matters and to 
lay down tlie only mode in which an election could *bc challenged. 


€3. (b): Bar to juristSetion of Courts in election matters. 

1. This dause occludes the jurisdiction of the Courts. to entertain any 
atmtter rebting to ‘election’ which can be questioned only by an election 
petition under the bw prescribed by the ai^ropriatc Lmislaltirc (cf. 
Chs. ll-IIl of the Kepresentation of the People Act, 1951). Hence, a suit 
for setting aside an dection would npt lie.*-** 


o. 

J 


£ r. gCbre V. BbeikM Comma., A. 1957 S,C. 594. 

V. Mbrntatiim Cm^., A. SC. 659 (57i). 

' I'sxyt m 
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«4 Uii4ei» ^4 8QA, introduced by tiie Aniendinent Act of 1966, ?m el<;clii>n 
petition is now hea»d. by the High Court, instead of by an election tribunab 

^Election* in thi» context means the entire process culminating in a 
candidate being declared elected, and is nut confineil to the hnal result/ 

By reason of this clause, the folIo\ting matters cannot, therefore, be 
challenged by a suit; the only remedy would be an election petition: 

(i) Acceptance or rejection of a nomination paper by a Returning 
Officer/^ 

(if) Any rnatler which arisen while the elections are in progress, ^ eg,, 
at every stage from the time of the is«ue of the notification appointing a 
date for nomination’^ till the results are declared/'* 

2. Ilut tlie word 'election’ dues not include the decision of an Election 
'IVibunal as to the XfoUdity of the election Tlie ‘election’ referred to in 
\rt. 329 (b) ends before the settine up oi an Election Tiibunal/® The 
proceedings before the Election Tribunal arc not. accoidingly, excluded 
from the jurisdiction of ihi' Hisih (ourt * or Supreme Court/^ 

3. After the l^tli Amendment (if the Con^tilut'on, an election petition 
would l>e heard by the IHgh Court aN a staiuUU} tiibunal. 

Power to interfere with decisions of Election Tribunals. 

Though Art takes ,»\\a\ the )ur»Mli(tion of conric to interfere 
with att} order of anv Election audiontx relating to the elect um proceedmg‘*, 
if doe^ not pieclu<!< the High i (»i the Supreme Court to inlcrfeie 
\\\M the decisions of Elettiin Ti.bunai' in txerewe fd the pov\crs of control 
conferred h\ the (.‘oLstifetior ufnn lit High Court and Itc Mij>rtme Court 
»\er all 'uibrnals', l>\ \ifv or 227 

2. \s to 'he grounds upi n whuh the High Court oi the Supreme 
Cijiin nun interfere witli ilit di^cisums of dU EilCtimi Tnhunal, ^ee pp 296, 
t22, -4dfb ante. 


l’\RT XVI 

SPECIAL PROVISIONS RELATING TO CERTAIN CLASSES 

330. (1) Seats shall be reserved in the House of the Pec^^le for — 

fct the Scheduled Castes; 

Reservation of seats , In the Scheduled Tribes except the Scheduled 

Cafc>tt^ Tribes in the tribal areas of Assam and 

and SdicduJed Tnbes m 

ihc ot the wagaianu ^ ano 

Peopte. '•'/ the Scheduled Tribe* in the antonomous 

• district* of Assam. 

12) The number of seats reserved in anv State rr Vttwn trrritorv* 
for the Sdioduled Castes or the Scheduled Tnb« under danse (1) shall 
bwar, na nanrix «» «<“»y *>«» *1** proportion to the total nomber 


12 , 

13. 

14. 
ift. 
16. 

17. 

18. 
I. 


TirairA SiktA v. BaelutaT, A. 1P54 Pepsu 118. 

SMniar v. St 4 fe »f Bihar. A tWl Pat 47. 

SAoNAer v. Urtutnint Offictr, A 1?52 Bom 277. . 

J?iWAntfAiHi », (14^) S.UK. 913: (,W">2-4) 2 L.C. bl8. 

1 SCJ,. 267 (1952.4) 2 CC. 619. 

dMa V. R. 913. 21 1 -A 

I by.th« CkBSUtwkm <Twnty Thud .AnwndmfnO Actjl^. we.f. 23 l-.o. 
bd » the ConslitHtion t Seventh Atnendmant) Act, 1S50. 


8,'C6t4~>100 



timm m m mm pititt. 


f^m «m MgtM m «l S4 m*M0m^ k»m§ Sm «t Vmtm 
utfkar/ ^ dm Sriw Jt I w I Tribi* bp % 9lil* pr Vm ferfitory* 
^nan«§m Sum or Uritm ttmtorf, m m mmmv m k mppct 
«f «Mi pwto «n M fMcrvdl hm^K to lb» total ipaitaliilipn «| tin 
Stato pr t/iwHw /«rn>#ry.* 


Elleet of rtoorvotion. 

I. The effe(:t of reservation of seats for the Scheduleil Castes for 
Scheduled Tribes, as the case may be) is to guarantee a minimum nuniher 
of seats to the members of the Scheduled Castes. It does not deprive a 
member of a Scheduled Caste of his nj^t to contest a pienera/ seat winch 
every adalt citizen (not otherwise disqualified) possesses, and he can contest 
for a general seat on the strength of the very nomination for a reserved 
seat* 

2. If, tn a two member constituency, one seat is reserved for the 
Scheduled Castes, and, besides tlie member returned to ihw reserved seat 
anothei member ot the Scheduled Castes secures the highest votes at the 
licnerai election, there i% nothing to prevent the second member of the 
Scheduled Castes from being electet! to the second seat ’ 


331. NotwHha t a n d in g wiytiung in •rtidb Sly the President may, 
if he is of opinbn that the Anglo>Indi«tt com* 
Rqgeyntat ion of the numity is not ndeqonteiy represented in *the 
Ang^nd^ coomui^ Home of the Peo|^ nominnte not more than 
pU^ two metobert of that commonity to the Moose 

of the People. 


332. (1) Seats shatt be reserved for the Schednled Castes and the 
Schedoled TriheSy except the Scheduled Tribes 
Resenntion of seats in the tribal areas of Assam and Ns^ialandy' in the 

Castes Lesialntive Assembly of ever y Stat err- .,,,*- 
and S<*«duled Inbes in * ; " J . 

the L^tive Assem- <*> ^ ^j^od alM for the 

bGes of the States. antonomooa diatnets m the Legislative Assem* 

bly of the State of Assam. 


(3) The nandber of seots r es er ve d for Um S ch edo le d CmIos or the 
Schedme d Tribes in the Legislative Assembly of any State under danse 
(1) shall booTy as aaaily as may bay tha same proportioa to the total 
atmoher of seats ia the Assoamy as the popoiatioa of the Sdiedoled 
Ca stas ia the State or of the Sched ul e d Trftw in the State or part of 
the States as dm casa may he^ ai reivaet of whicb seats are so reserved, 
bears to the total popidatioo of the State. 

(4) The auw he i ef easts res er v ad for aa antonomoos distriet in 
the Legislative Assembly of the State of Assam shall bear to the total 
snnnbor of seats in that Assembly a prepertion aot lass tbaa tbe popo* 
letion of tbe distru^ hears to the tatid popalation of the Slate, 

<S) Hm coB S titae a c ies for tba soale r e s a r v td for apy aatoaonMos 
iisiriet of Assam shat aot comprise aoy area oertride tiw district except 
m tita case of the eodstitoeney eeappriring the renfonme i it aadi aimaiei* 
pefity of SUkng; 


(f ) Ho person who b not a a senab e r of a Sdheialed Triha af aay 


3. A 1989 S.C. 1318{ tXtmlmrtt v. Dmm, (»58) 90 BomXJfL 
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jdtelritt «f At «f Amm «1mI 1 Iw fw €i«e^ 
1 ^ tl the Stale inm mr eetetkaetey of thot 
eeB etnaen cy eonipromg the cmtonaMat tad 


nS> iittwilhititdhi® ttgrthiaf hi trtielc 170^ the GovemorMw^* 
of t State may, if he i« ^ opinio^ that the 
Mido-lodiaa comninnity need* rqireeaitrthMi 
IB the L^giiletive Asienbly of the State end ie 
aot odetootely represeiited thmin, nomiai^ 
. too nmaber of the coonnaiiity to that AfieiBUy 

M ho co Bi i den approimatci. 

934. Wotwitheta n d i iig anything m the foregoing provisions of Ais 
Rnervstion of seati Port, the provisions of tUs ConstitntioB rAidlig 
and apff rt# nsfntoenta*^ to— 

uon to cesM after tk,rty (aj th* reservation of seats for the Sche- 
„ . . <*uW Castes and the Schednled Tribes 

in the House of the People and in the Legislative Atsem* 
hSes of the States; and 

(b) Um representation of the Anglo-InAan community in the 
iwKiw of the People and in the Legislative Assemblies of 
the States by nomination, 

sha4 cnaso to have effect on the expiration of a period of thirty^ years 
from the commoncement of Ais Constitution: 

Providad Ant nothhig in this article Aall affect any representation 
in Ae *loim of the People or in the Legislative Assembly of a State 
until the Aseolntiott of dm tiMn existing House or Assembly, as the 
case may he. 

335. The claims of the members of the Scheduled Castes and the 
Clauns of Scheduled Scheduled Tribes slwll be taken into considera* 
Castes and &h^uied tion, consistently wiA the maintenance of effi> 
Tribes to services and deney of administration, in Ae lataking of 

pmntments to services and posts in cminection 
wiA Ae affairs of the Union or of a State. 

Hjonsistantly wiA Ac maintenance of efficiency of administration.’ 

There is some o\erkf/ping between the pre<i«n Article and Art 16 <4> 
ina$mu«.*h as the re*>er\ation fur ‘backwaid clas'.es' «n Art lo »4> uhviou'>l' 
includes retvcrvalion for member^ t>f the Sihe<Uiled ('i^'e^ and Tnlie". 
'I’he fact that the present Article i« out'-ide the Part on humlaniental Rights 
and is in the nature of a Ditectne doe'' not inaiter much 'ince Art 16 (4'> 
IS also an en.ibhng pioviMon 

The overlapping between the (wo provision^ has howexer, been ehnii- 
nated hy the Supreme Couu h\ holding that Art 35 olK'late^ a*- a limita 
t'lOn to the pjtwsion contained in Art 16 <41 though Art 16 f4> does 
not S^peci&iatty refer to Art 335 or laisc an> question of 'maintenance of 



SmreiiDtatian of ^ 



Uks 



796 


SncmtX CONSTITUYIOK 69 


CiMt* m* 


effidtnq’ of the adAtinistriiHon’.* A rtW't*w«96n fr)r the hhdewoi# eht^^ 
Witt, thus, be struck dovfn {is -vkAative of Artsk^ 14 tad 16 i(l)» 
unrraAonably ekcessfre’® ' t 


336. (1) During the first two years after the commaneement of 
this CoMtitnti^ atfetohllwitai of statahairs of 
the At^dorisKiian eosnnsonity to posts in the 
raihM^r, enstemst jpoatal and tdeamidi sereiees 


Specnl iHwuwQB for 
AnjJo'loduui 'ocmunuiu^ 
in certain services, 


of the Union shall be made on tlta mme basis 
as iiftmediatdy before ^Mr fifteenth day of August, 1947. 


During every succee^fing period of two yeors^ the number of posts 
reserved for tbe members of the said community in the said settees 
shall, as nearly as possible, be less by ten cent than the numbers 

so reserved during immediately precemng period of tirh years: 

^ » 

Provided that at tbe end of ten years frons tbe commencemtat of 
this Constitution alt such reservations shall cease." 


Nothing in danse (1) shnl^ bar tbe fpppiptment of mem^rs of 
the mglo-Indian community to posts othw than, or in additknt to, 
those reserved for the community im^ tl^ clause if such members 
are found qualified for apiwintqsent on merit as oompaRed with the 
members of other cmnmunities. 


337. During the first three finendar|N|M after tbe oommoice* 
Special proM->ion with ******* Cotahlroi^ t^ Shme gmnls, if 

respect to ecki^abonat he wMde by tne Uii¥Mi and by oach 

KTants fuc the benefit of State.^..'’ fmr the besiefit of the Anghnlndian 
Anglo- Indian cunuaujwt> community in respect al education as were made 
in the financial year ending on the thirty-first day of Maurch, 1946. 

During every succeeding period of three years the grants may be 
less by tea per cen^ than those fenr the imiiliadiately preceding period 
of three years: 

Provided that at the end of ten years from the commencemmit of 
this Constitution such grants, to the extent to which they are a spedal 
concession to tbe Anglo-Indian community, shall oeaso": 

Provided further that no educational institution shall be entitled 
to receive any pant under this artide unless at least forty per cent, of 
tbe annual admissions therdn arc made available to mendbers ot com- 
munities other than the Ai^lo-Indian tammunity. 


336. (1) There shall ha a Special Officer for the Scheduled Castes 
and Schednied Trdies to be appointed by tbe 
President. 

l;SlSbe?eto W) “Wl be the duty of the Special 

Officer to invoatipito all matters rdatiug to the 
safagnards provided for, the Schedided Casjtes and Scbedbileq Tribes 
under tins Constttelioa and report to the Prerident upon the working 
of those safeguards at such intervals as tbe President may direeti and 
P r e si d ent tbaU eswse all sudi ceports to be laid briore mck House 
of Parliament 


11 . 


ffioGC Arts. 436-337 tisve n«4 bw igtaslfd by ths CJonuxudon. (Sitbth 
Amernfanebt) Act, 1959, die trasrvations m favour ot the Angtoi’llri*a*o 

(Scnrfnth Atticndixiient) 


SHOtTSR constitution OP IKOIA 


79; 




(3) In this artide^ references to the Scheduled Castes «d Sdie« 
dule4 Trwes shall .he constm^ as tnduding references to svch o|;faer 
hackward das^ as the President may, on receipt of the report of a 
Commusum appointed under clause (1) of article 340, hy order ^m^y 
and alto to the Anflo^lndian commiuiity. 


339. (1) The President may at any time and shall) at t]|ie expire- 

Control of the Union y«rs from the con^ncment of 

over the admirdstrstion *”'* ^constitution by order appoint a Cotnmis* 
of Sch^uled Areas and sion to report on the administration of the 
^ welfare of Scheduled Scheduled Areas and the welfare of the Sche- 

duled Tribes in the State 


The order may dehne the composition, powers and (nrocedure of 
the Commission and may contain such incidental or ancillary provision 
as the President may consider necessary or desirable. 

(3) ..The executive power of the Union shall extend to the giving 
of directions to a .S.o/c as to the drawing up and execution of schemes 
specified in the direction to he essential for the welfare of 'the Sche- 
duled Tribes in the State. ^ 


340. (1) The President may by order appmnt a Commission con- 
Al^intment of a Com- "‘ting of such persons as he thinks fit to 
'nissioB to investigate investigate the conditions of socially amd educa- 
the cdhdHtons of teck- tionally backward classes within the territory 
ward classes. {ndia and the difficulties un^r which the^ 

labour and to make recommendations as to the steps that should be 
taken ^y the Union or any State to remove such difficulties and to 
improve their condition and as to the grants that should be made for 
the {Mirpose by the Union or any State and the conditions svAject to 
which such- grants should be made, and the order appointing such Com* 
misskm shafl define the procedure to be followed by the Commission. 

(2) A Commission so appointed shall investigate the matters 
referr^ to them and present to the President a report setting out the 
facts as .. found by them and making such recommendations as they 
think proper. 

(3) -The President shall cause a copy of the report $0 presented 
togeth^ with a memorandum eiqdaining the action taken thereon to 
be laid before each House of Parliament. 


341. (1) The President may with rcsf-t’ct to any State or Union 

e . . « . ti'rrkorv/^ <m,/ where it is a State '* after con- 

Sdwduled Ca$t«. Saltation with the Governor-— thereof, hy 

public hotificiition, specify the castes, races or tribes or parts ^ or 
groufpc 4ai|tst;es, rhees or tribes winch shall for the fwrposes of 

this CpMllltitioii Im deemed to be Scheduled Cctstes in relation to that 
St^te or pnion territory, as the case way be.’* 

.(13) jPgrilitaiept may by law include in or exdude from the Hst of 
Schewbdl CkStes spedfied in a notification issued under clause (1) yy 
casle^ rnee or^lrflbe^ or part of or group within any caste nee or 
but saye as oforesmd a notification^ issued under the said clause shall 
not he msHed hy any eubsequent notification. 


13 . 

14 , 
IS; 


i^ded the Constitution (Sewnth A^dment) Act, 

^ uteds 'Bpedfied in Pan A bchedule were omitted by tM. 

uOnfc ‘oiF RsjPfsindth' was omitted bv' iW«. 
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Sch ed u l ed CMtea. 

1. Hie list of Scheduled Castes is now contained in the Constitution 
(Scheduled Castes) Onder, 1950,** as amended by the Scheduled Castes 
and Scheduled Tribes Orders (Amendment) Act (LXIII of 1956), s. 41 
of the States Reorganisation Act, 1956 and the Punjab Reorganisation Act, 
2966,** 

2. A ‘person who belongs to a caste or tribe included in the Order 
made under Art. 341 or 342 (as ihe case may be) does not cease to be so 
uterely by performing ceremonies appertaining to the higher castes,** or by 
becoming a member of the Arya Sauiaj.** 

3. But in order to belong to a Sriieduled Caste under this Order, a 
persem must prnfesi to be either a Hindu or a Sikh.*® 

4. WTiere. therefore, a per.‘>on lia.s made a public declaration that be 
has adopted the Buddhist religion, he cannot thereafter claim to be a Sche- 
duled Caste on the ground that his conversion to Buddhism was not 
efficacious.** 

If, how’ever, there is no conversion to a religion other than the Ilimlu 
religion but a mere acceptance of certain idetdogical tenets, the person docs 
not lose his status as a member of a Scheduled Caste.*' 

5. Under cl. (2), the original Scheduled Castes and Tribes Order 
cannot he varied by a subsequent Order or Notification unless that i> 
issued under a law made by Parliament. \)'heie, therefore, (he Modi 
fication Order issued under s. 41 of the States Reorganhation Act, lO'ifi 
i« ultra vires, it fails to \ary the status conferred by the origin, al Scheilult<l 
Castes Order, 1950,** 

*Groiqis witiun oiatca*. 

This Article specifically empowers (he President to declare a group 
Avithin a caste (instead of the caste as a whole) as a Scheduled Caste 
Art. 15 (1) has to be read along with present Aiticle If, therefore, 
the President specififes only the Hindus amongst the Bawaria ca^^e m 
Punjab as a Scheduled Caste to the exclusion »)f the Sikhs amongst the 
«ame Bawaria caste, so that the Sikh Baw'arias are denied the privilegc- 
enjoAed bv memliers of a Scheduled Caste, the President’s Onler can- 
not be clialienged as contravening Art. 15 (1), for having excluded members 
of the Bawaria caste who profess the Sikh religion.** 

The object of Art. 341 (1) is to provide additional protection to the 
members of Scheduled Castes having regard to Uie economic and educationid 
bacItAvarrlness from wiiich they suffer. It i.s obvious that in .specifying 
castes, races or trilies, thv President has been authorised to limit the notifica- 
t'on to part.s or groups wihin the castes etc., and that must mean that after 
examinatton the educational and social backwardness of a caste etc., the 
President may well come to the conclusion that not the whole ca$t^ racei** 
(•r tribe but parts or groups within them should be specified. Similarly, 
the President may specify castes etc. or parts thereof in relation not only 
to the entire State, but in relation to parts of the State Adhere be is satisfied 

16. Validity uphdd to Mkhotl v, Venkatauw^m, A. 1952 Mad 474. 

17. Nata^sStk V. Kishatm, A. 1961 M.P. 84. 

18. mppda V. GM, A. 1058 A.P. 724 1735), 

19. Shyamstmdar v. Shankar, A 1960 27. 

20. Funjab Kao v. Mtrkram, (1966) irS.C.A 85. 

21. Chaturbkuf v. Marttwar, (1954) S.CR. 816 (841), 

22 . NaaM4ntkv.Ki$hmmA.miM3*,m, 

Gamamkk v. C/nion ej JmHa, A. 19S Fto). 143, 
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that the exmination of the social aiwl educational backwardness of the race, 
caste or tribe justifies such specification.** 

EidkMitttvciiess of the President's Order. 

. 1* , objwt of Cl. ( 1 ) is to avoid all disputes as to whether a caste 

IS a Scheduled Caste or not, for the purposes of the Constitutioif.’* As Cl 
(1). provides, it IS the President's notification issued under the present 
I determine who is to be deemed to be a member of a 

^^hedul^a Caste /or the purposes of the CoftnituHort^* The Scheduled 
Castes Order, 19a() has been promulfjated bv the President under this power 
In order, therefore, to determine whether a particular caste is a ‘Scheduled 
Caste within the meaning of Art .^41, «ine has to U)ok to the terms f>f this 
( )rder.** 

II. It is not open to anyhof|\ to seek, ativ mfwlihtation of the ( irder 
by pro^cing any evideme to show' that though caste A alone is mentioned 
in the Order, caste 15 was aNo a pait of Caste and as such w'as deeme<l 
to be a Scheduled Caste.*' Wherever one ca^te ha« another name, it h.as 
been mentioned in brackets after it in ilje Older. Therefore, “generallv 
speaking it would not be open to am person to legal • vidcnce to e^-tablish 
that caste B is part of caste A notified in the f^trder”*’ It is, therefore, 
useless to refer to (larettecrs or glossaries, foi establi'-hing that a cate 
.s H ‘Scheduled Caste', for the purisi-c'' of the Constitution,* though not 
mentioned as much in the I’residcni’s ()rder'* 

ITT. Where, of cm r'C, the Older itself mentioned a i.isie as a ca^tc 
“Irnown as Ilhovi in the Mysore .'state as it was b*foie lO.sb , cMileme was 
admitted®* to find out what was meant b\ the teim ‘I5hmi bcfiiie 1056. 
and it was held that it referred to the caste 'Vodilar' in the State of Mi«ore 
liefore 1956; the name was (.hangeil 1»\ a resolutim ,it a (.''inference of the 
Voddar caste. 

IV. Where the item in the T)rdei was ‘Sutiri exiluding Saha', it lias 
been held that it did not exclude from the piotection oi the < irder th*>.se 
members of the Simri caste who Inirc the surname 'Sa'i.i'. cnless it wa‘- 
‘•iiown tliat those who l*ore the surname ‘Baha' fomieil a ^>h-coue known 
as ‘Saha’.* 


342. (1) The Prendent wiov Mth respect to «ny State rr Union terri- 
tory,* and vihere it is a State.. . * after cmraltation with the Gover- 

nor^MM* thereof, by paUic notificetion, specify the tribe* or tribal com* 
imiDilie* or porta of or groups withia trU>es or tribal cmnmanitics which 
•hall for the purposea ^ tlus Constitution be deemed to be Scheduled 
Tribes m re l atioo to that State iw Unum territory, as the ease may be'' 


(2) Parfiameat ma^f by law tneU^ in or exclude from the list 
of SchMuled Tr^s specified in a notification .ssued under clauM (1) 
any trShe or trfttal commanity or part_ of or group^ wi^n any tribe or 
tr3M conununity, but save as aforesaid a notification issued under the 
said dbusa sludi not be varied by aay subsequent notification. 


3. 

t: 


Bhmyetet V. Hariitiskan .\ 196.'; SC Iw” , a r-u oic 

JBesarsfftifaMW V Mtmiekmappa. 1965 S.C. 1269 (1965) t S.CR 316 

PorsreM v. A. 1969 S-C. 59 (S59). .u < a 

v, Sndktt, A 1967 S.(. 115 taee. however, the facts in A 

touted^ l>y the Constitution (Seventh Aiuendment) Act, WS6. 

Tlrt word# 'Rpedfied in A . • Schi^lc were (unitted by md, 

The nirt ‘RsdpTHiwikh' wa« fyiitted by ibuL 
Inseried by the Chnstitution (Seircnth Amendment) Art. 


im 
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SclMduled Tribes. 

The Hbt of Scheduled Tribes is now contained in the Con\»titution 
(Scheduled Tubes) Order, 1<^>50, as amended b\ the Sihedulo) Osles and 
fschedukd Tribes Or<ler<^ (Amendment) Act (X'LIll of l‘)5()). 


PART XVII 

OFFICIAL LANGUAGE 

CiiArTER T — l^ANGi'Acr OK THE Union 


343. (1) The official language of the Union shall he Hindi in 
Devaitagari script. 

^ . The form of numerals to be used for official 

L language of the Union shall be the international 

form of Indian numerals. 

(2) Notwithstanding anything in clause (1), for a period of fifteen 
years from the commencement of this Constitution, the English lan- 
guage shall continue to be used for all the official purpo-es of the Union 
for which it was being used immediately before such commencement: 

Provided that the President may, during the said period, by order 
authorise the use of the Hindi language in addition to the English lan- 
guage and of the Devanagari form of numerals in addition to the inter- 
national form of Indian numerals for any of the official purposes of the 
Union. 

(3) Notwithstanding anything in this article. Parliament may by 
law provide for the use, after the said period of fifteen years, of-- 

/a/ the English language, or 

the Devanagari form of numerals, 
for such purposes as may be specified in the law. 


Commissifin and toni- 
r’lttee of Parliament on 
o&ial laiutuage 


344. (1) The President shaJI, at the expiration of five yeiws from 
the commencement of this Constitution and 
thereafter at the expiration of ten years from 
such commencement, by oivfer cemststute a Com- 
mission which shall consist of a Chrirmm and 
such other mendwrs representing the different^ languages specified in 
the Eighth Schedule sui the President may app 9 int, and the order shall 
define the procedure to he followed by the Commission. 

(2) It sjhall be the duty of the Commission to make recommenda- 
tions to the President as to — 


{'aj the progressive use of the Hindi language fmr the official pur- 
poses of the Union; 

restrictions on the use of the En^ish language for nU or 
any of the official purposes of the Union; 

fej the hngnngc to he used for ril or any of the purposes men- 
tioned in article 348; 

(dj ^ fam of nimiomls to ho used for $my vpm or ntoro spoci* 
fiM purposes of the Union; 
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(e) any matter r^erred to the Communon by the 

PrenM a* regards Uie official language of the Union 
tli0 language for communication between the Union 
mo a Slate or between one State and anodier and 
• their use* 

• n«Ung their recommendations under clause (2)a the Cbm- 

nuseum shau mve due regard to the industrial, cultural and scientific 
advancement of India, md the just claims and the interests of person]^ 
beioiiging to the non-* Hindi speaking areas in regard to the pii|btic 
services* 

(4) Thora shall be constituted a Committee consisting of thirty 
numibers, of whom twenty shall be members of the House of the 
People and ten shall be members of the Council of States to be elected 
respectively by the members of the House of the People and the mem- 
h®rs of the Council of States in accordance with the system of proper* 
tional representation by means of the single transferable vote. 

(5) ^ It shall be the duty of the Committee to examine the reotn- 
mendations of the Commission constituted under clause (1) and to 
reporl to the President their opinion thereon* 

(6) Notwithstanding anything in article 343, the President may, 
after consideration of the report referred to in clause (S), issue direc- 
Uong in accordance with the whole or any part of that report. 


CnxriLs H Rkknvt^ 


31S. Subject to the provisions of article 346 and 347, the Legis* 

, , lature of a State may by law adopt any one or 

lanc^w ***« language in use in the State or 

languaRw of a Mate language or languages to be used 

for all or any of the official purposes of that State: 

Provided that, until the Legislature of the State otherwise pro- 
vides by law, the English language shall continue to he used for those 
official purposes within the State for which it was being used inune- 
mately before the commencement of this Constitution. 


Scope of Art. 345. 


1. The Artklc oini'ov cr' the Teckliltre t'f a State to adoot 

Hindi or anv Sla*e liiict'<>re thi nffiei 1 1 nru.iqo of that State But 
it does not lav doun that tfter ^>Kh i<.fo]>'iort Fncli'h viil cease to be an 
official language or jm)i:<'edip^>. d(jne in Tn..h'-h viU be invalid* 

2, In order ta b*r tbe use of Pugh''!' for ntfici.d purposes, the 

State Legiiilalvre inv't enac* an Ic o'-! ition fur that purpose 

as envis.ige<l bv' the P'rft\i o'* The AT B. f^tfiiial I.angiiage Act. 

If not such a hw * Henee, c’ci' ifter the | '•i»'>g of this Act, IZiigHsh 
continued to be the language of tbe '•ubou mte Court"! under s. 13/ 
( 3 ) of the C. r Cfflle* 


The language for the lime being authorised for use in the 
Union for official purposes shall be the official 
language for conunumcalion between one Stirte 
p fid another State and between a State and the 

Union: ^ . . 

Provided that if two or more St^ 
that the Hindi langtu«« •hoo*a he the official 


Me. 


Official langusfw for 
oonnminicatim brt'vecn 
one Stgte and another or 
between a State and the 
Ui^bML 


I'S, jDayebAtfi v. A'afwerW. A. 1957 MP. 1. 
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••ogwfe for conmnaicaUon between each State*, that lansuafe may be 
used! for aueb commanicatioo. 


347. Or. a de'^and being ma^ in that behalf, the PreaiSent may, 
^tal provision relat- ^ i* satined that a substantial proportion of 
ing to language <ip^en by the population of a State cksire the ow ^ any 
a section d the popula- language spoken by them to be rectqpiised by 
ton of a State State, direct tliat su^ bmgnage shall also 

be offiowy recognised throughout that State or any part thereof for 
such purpose as may specify. 


Ch \rTrR III L'ngi \cc 01 nin St’i’KrMF Coi'kt, 

IllOH CoVRTS, ETC 


348. (1)^ Notunthstanding anything in the foregoing provisions of 
this part, until Parliament by law otherwise provides - 

(a) idl prcceedings in the Supreme Court and 
.n be used every High Court, 

and ill theTimh Co^TS *•'« authoritative texts— 

and for Acts, Bills, etc fij of all Bills to be introduced or amend* 

ments thereto to be moved in either 
House of Parliament or in the House or either House of 
the Legislature of a State, 

(ii) ot all Acts passed by Parliament or the Legislature of a 
State and of all Ordinances promulgated by the President 
or the Governor....^..' of a State, and 

(ui) of aU orders, rules, regulations and bye*laws issued under* 
this Constitution or under any law made by Parliament or 
the Legislature of a State, 

shall be in the English language. 

(2) Notwithstanding anything in sub*clau8e (a) of clause (1) the 
Govermnr...^......,.* of a State may, with the previous consent of the 

President, authorise the use of the Hindi language, or any other language 
used for any official purposes of the State, in proceedings in the High 
Court having its principal seat in that State: 

Provided that nothing in this clause shall apply to any judgment, 
decree or order passed or made by such High Court 

(3) Notwithstanding anything in sub*claose (h/ of clause (1), 
where the Legida.itre of a State has prescribed any language other 
than the English language for use in Bills introduced in, or Acts passed 
by, the Legislature of the State or in Ordinances pronmlgated by the 
Govemor»M^' of the State or in any order, rulp^ regnlanon or bye*law 
referri^ to in paragraph /H) of that sub*c1attse, a transaction of the 
same in the English language published under the authority of thi> 
GoveFnor..»M«...* of the State in the Official Guette of that State shall 
be deemed to be 'the authoritative text thereof in the -English language 
mder this artirik 


0, (3): AttUioritative text 

1. The effects of this dau<e are tjuite clear It malces an exception 
to the provis'ion in cl. f’) (h) in favour of a State I.rf^s1oture The two 
provirions, fcad together, indimte Uiat a State Legislature may prescribe 

® ^ ** flJMutftudoq ^Seventh 
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use of any language other than iinglibh for Bills ^ind Acts passed by 
Ubcli, or bubordinaie Icgiblauon made ilieieundcr, but then, it is an Knglish 
translation of the Bill or Act, clr.ly jjubh**hcd under cl. (6), >\hich shall be 
deemed to be the ^auihoi native text of he bjtnc.'-'* It lollows, therciore, 
that in case of coriHici between the bt.ite iaiiguuge and the h^nglish Iransla- 
tioPy the latter shall prevail/' Ol cour‘e, il tiicre is any ainoiguity in the 
Kunglish text, the lliu<li version iiuiy be letciied to as exiencted aid.^ 

2. The question is, v\hdL hapbciiK u no bnglihb tiniidatiun is made and 
published in lespcct of any Act o. nle. Tin* Aiadh}a Bharat High Court** 
has held that the publication under Aii, ( aj is iioi a condition precedent 
to the validity ot the Act or rule, henee, the Aet oi rule made in the'biate 
language will lia\t* luil eiicct. ihi onlj < ffn^cquencc oi the db^eiice of 
an Knglish tiauslaliun will be tliat tiicit wnl be no aulhontative text. 

3. In order lo be an \iuihoii alice tcxi , the Liighdi translation must 
be published ‘urnler the auiiujij'\ ot toe Uou inmein 

4. Since in case ui eonilui betv een ii.c Ivigli n and Hindi versions, 
the former will i)re\a]l, all <q)po.iiin en» vi be* Nahd only iroin the date 
given in the EnghJi ccison oi the noLdicaliun, rind not iioni the earlier 
date given m the iliiidi veision and i coingcndniii published later cannot 
validate the aiqKnniiiient fiuin the caihcr viale givrn in the Lnghsh vcrsiond^ 

349. During the period of fifteen year^ from the commencement 
of this Constitution, no Bill or amendment 
$3l>ecial procedure tor making provision for the language to be used 
enactment of certain #: ^ j* i /%\ 

laws relating to language. "y purposes mentioned in clause (p 

or aiticle 348 shall be introduced or moved in 
atlicr House ot Parliament without the previous sanction of the Presi* 
deii4 President shall not give his sanction to the introdoctioo 

of any such Bill or the moving of any such amendment except after he 
Im, t^en into consideration the lecommendations of the Commission 
constituted under clause (1) of article 344 and the report of the Com* 
nuttee constituted under clause (4) of that article. 


t'uMli.k l\ - 1)IRU‘1‘\--' 


350. Every person 

Language to be used 
m reprosentaiiuiis lot 
ledrcss of griesauces. 


shall be entitled to submit a representation for 
the redress of any grievance to any officer or 
authority of the Union or a State in any of the 
languages used in the Union or in the States as 
the case may be. 


^*3S0A. /f t/jo// he the cii'^e(r.rt'>- of r.cry S'.aic and of ei-cry local 
a ill r.tv f/’-’ proiide adequate 

FaciKtks far ^ ^ ^ mdruttuin ni the iiioOicr unty.u' at the 

'{rmuin ‘7 

y urticoi: ipo’pj>; and the fttSidem 

4. Jofwmt d*tai Mdii v. htJif'tual Tnbunal. A. 1S(52 All. 240 (F.B.}. 

5. Bkikam Lkmd v. Stau, .\ Kjj 

8. Saiktr Ahmad v. Stalt a> I I 

7. Gabindrmn V Asiesitn/i Authoii'v .\. I9.>b Mr. lb (iFt. _ _ _ . ,Q,rt 

i Sambalnt A. 1957 MB. 2b t:S). Hun v. S. T. 0., A. 1959 

9. V. State of U. P ■ A. 19.>9 .W. 71^. (FB 1 

It- Alfa v, Ctuhaf/* A. Aii. i«v). -ifvrr 

it laMTted by tec Constitution tSeventh Ameiwlment) Act, 195 b. 
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{Avtast. 


may ww suck dirtSfioHs to any Stott as he considers necessary or proper 
for securing the provision of such facilities. 

fLmfajstie ndatuit/. 

This eJ£|Tessiua refers to a Jingaistic group which is in a numerical 
minority in the btate as a whole as distinguisliet) from anj' jiarticular area 
or region th«'eui,’'* 


«3S0B, (IJ There shall be a Special Officer for huguistic mhioritiet 
cj. .• I A f r to be appointed by the Preiident. 

It shall be the duly of the Special Officer 
i» ittiVsiigate all imtiers rtlating to the safeguards 
prinided for hnguistu miuonties under this Const guton and report to 
ihc President upon those matters at such internals as the Presideni may 
direct, and the President shall cause all reports to be laid before each 
House of Parliament, and sent to the Gorefnnients of the .S'tales concerned 


Objects of Art. 350A-B.— Articles o50A-li ha\c been inserted by the 
Constitution (Seventh Amendment) Avt, 1956, with the object of safeguaid- 
ing the inteiesls of the linguistic minorities whidi have pai ticularly come 
into existence as a result of the reorganisation of tlie Stales. 


ment of the Hindi Ian 
guage. 


351. It shall be the doty of die Union to {Hromote the spread of 
, the Hindi language, to develop it so that it may 

IMrective for_ dwelop- yerve as a medium of expression for all the 
elements of the composite culture of India and 
to secure its enrichment by assimilating with* 
out interfering with its genius, the forms, style and expressions used in 
Hindustani and m the other languages of India specified in the Eighth 
Schedule, and by drawing, wherever necessary or desirable, for its 
vocsdmlary, primarily on Sanskrit and secondarily on other languages 


TART XVHI 

EMERGENCY PROVISIONS 

352. (1) If the President is satisfied that a grave emergency 
, , ^ exists whereby the security of India or of any 

ftedajnauon of Emer* ^ territory ttoeof is threatened, 

whether by war or external aggression or 
intemal distorbattce, he may, by Prodamation, make a declaration to 
that effect. 

(2) A Proclamation issued under clause (1) — ‘ 

(a) may be revoked by a subsequent Proclamattoa; 

(bj shall be laid befwre eadi House of Parliamont;^ 

(cj shall cease to operate at the expiratimi of two months uidess 
before the exporatina of that period it has bemi approved 
by resolntiotts of hotii Houses of Parlianisntt 

Provided that if any such Prodamation is issued at • thtm when 
the House of the People has been dissolved or the U ss ol ut ion of the 
Heswe of dm Peofde takes plaoe during the period of two monthf 


13. Ref. on tih Xetate Edocatkin Kfi, A 13S» SC- 8W. 
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rgltfrM t» *ub>ctmiM (cU Rnd if a retolvtion afiproviDg tha Proda* 
laadon l>w bwto by tha Couocil of Statet^ but no readution with 

ra«|i^ to «iiefa Proclration W been passed by the House of the 
Pe^ before the ewtration of that period, the Proclamation dwU 
®P®**** ^ «piration of thirty days from the date on 

wludh tiw HoaM of the People first sits after Us reconstitution unless 
6X|wation of the said period of thirty days a resolution 
a^pro^g the Proclamation has been also passed by the House of the 

(3) A Proclamation of Emergency declaring that the security of 
India or of any part of the territory thereof is threatened by arar or 
by exten^ aggression or by internal disturbance may be i«>A> before 
^e actual i^unence pf war or of any such aggression or disturibaace 
if the President is satisfied that there is imminent dange. ll 

Qnusc (1). Jt i<- lilt lot till' I*rt iduit to recite m the 

J’rodamation the f.ict ol In- sitisuut'uti .iltoii tin u’t. iki'UO ‘ 


While a Proclamation of Emergency is in operation, then — 
taj notwithstanding anything in this Constitu- 
tion, the executive power of the Unim 
shall extend to the giving of directions to 
any State as to the manner in which the executive power 
thereof is to be exercised; 

the power of Parliament to make laws with respect to any 
matter shall include power to make laws conferring 
powers and imposing duties, or authorising the conferring 
of powers said the imposition of duties, upon the Union 
or oflicers and authorities of the Union as respects that 
matter, notwithstsuiding that it is one which is not enu- 
merated in the Union List. 


353. 

Effect ol l^oclamatum 
of Emergency. 


f<V 


354. (1) The President may, while a Proclsunation of Emergency 

. , . is in operation, by order direct that all or may 

McA’^teti^'distrlbu- of the pr^isions of articles 268 to 279 ^ 

lion of revenues vhsle a »uch period, not extendmg m any case beytm 
Proclamation of Pmer.- the expiration of the fimmcial year in whidi 
eency is in operation such Proclamation ceases to operate, as may be 
specified in the order, have effect subject to such exceptions or mochfica- 
tioiu as he thinks fit. 

(2) Every order made under clause (1) shall, as soon as may be 
after it is made, be laid before each House of Parlianmit. 


355. It shall be the duty of the Union to protect every State 
Duty of thf Umon to external aggression and internal dU- 

protett States against turbance and to ensure that tm government or 
external aggiesston and every State is carried on in accordance with 
mtemai disturbance. the provisions of this ConstUntitm. 


356. (1) If .the President, on receipt of a report from tiie 

Governor....^..^ of a Stele or otiierwise, u satis- 
Provitupas in ca» of that a situation has arisen in which the 

CottslittttMm, the President may by Proclamation— 

1. tmkkatpol v, UtueiA of iiidttt, \ 1967 Sc 243 {244) . /l .u 

% Mfuencss to the Kainramukh' have been omitted by the Con'-utution (beventn 

1558 . 
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(a) 9 Mnmi to liimtdf *11 or mat of the fonctioiM of tlM Govoni* 
acat; the State and all or any of the powers vested in 
or MterdsaUe hy the GovemmrMMM,* or any body or antho> 
lity in the State other than the Legitlatnre of too State; 
(h) ^lare that the povrert of the Legislature of the State shall 
be eaereisable by or under the authority of Parliament; 

make such incidental and consequential provisions as appear 
to the President to be necessary or desiraUe for pving 
effect to the objects of the Proclamation, including pro- 
visions for suspenoing in whole or in part the operation of 
any provisions of this Ccmstitution reuting to any body or 
auUu^ty in the State: 

Provided that nothing in this clause shall authorise the President 
to assume to himself any of the powers vested in or exercisable by a 
High Court, or to suspend in whole or in part the operation of any 
provision of this Constitution relating to High Courts. 

(2) Any such Proclamation may be revoked or varied by a subse* 
quent Prodamation. 

(3) Every Proclamation under this article shall be laid before each 
House of Parliament and sha^ except where it is a Procla^tion 
revoldng a previous Proclamation, cease to operate at the expiration 
of two memths unless before the expiration of that period it hiu*been 
approved by resolutions of both Houses of ParUansent: 

Provided that if any such ProcUnmtion (not bong a Proclamation 
revtddng a previous Proclamatimi) is issued^ at a time when the 
House ^ the People is dissolved or the dissolution of the House of the 
People takes place during the period of two months referred to in this 
clause, and if a resolution a{q>roving the Proclamation has been i>assed 
by the Council of States, but no resolution vdth respect to such Procla* 
mation hm been passed by the House of the People before the expiration 

of that period, the Prodamation shall^ cease to operate at the expiration 
of tbirty days frmi the date on which the House of the People first 
sHs after its reconstitution unless before the expiration of the said 
period of thirty days a resolution approving the Proclamation fans been 
also passed by the House of the People. 

(4) A Proclamation so approved shall, unless revoked, cease to 
operate on the expiration of a period six months from tlie date of 
the pasung of the second of the resolutions approving tlie Proclamation 
undw danse (3): 

Provided that if and so often as a resolution approving the con* 
tinnanoe in force such a Proclamation is imssed by both House of 
Pailiament, the Pro c la m a ti on shall, unless revoiced, oemtinoe in form 
for a furthier period of six months from the date on which under tins 
dBase it would otherwise have ceased to operate, buf no such Proda* 
mation sfasdl ns mant case remain in force for more tfawa three years: 

Provided further that if the dlssoIntioB of tile House of the Pemde 
tains place during any such period of dx months ami a reecdatiott 
mquwvint tin oontinnanee in force of such PSodsapH^on has neen 
passed by the Council of States, hut no resdution wHh reqpeel to tfan 
eeadinwenire in force of such Prodamation has hpea passed by the House 
drdss Puople^dttrinf Hmb said period; the Prcfshimatitu sMl oease to 
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*• j‘ reconstitatioB onles* befor« tiie 

* f «*(ML*”*n*^ thirty days a resolution approviniT th® 
Souiry tUL rtS^u Proclamation has been also passed by the 


CL (1): President's satisfaction. 

^ Ihe IVesidoU s sai!>,fci(lioti i nci ‘-ii')jcrt to any obiecti\e limita- 
LOiitc!vlf*<l, 'u\ ,i ( ,ri, ih'u the ]jo\\er under Art. 
35o(l) cannrji issuf*d at a liii't* Llii tl/t*»S»at(' is alieadv under the 
Presidents rule by p prct'i.u^ [*i<a 1 uu.rtMjri in der An. '^56.^ If a fresh 
election lias been held durbiy tlie (m^uiUrHi s* t>f th(; previous Prorlama 
tion and a i\Iini^tr\ t.itvm a- i ,,f M election, it is 

oi>cn to Prcsi<lent to make a ^^e^b l^p'dani^uion nftei p*\okin^ the previous 
one.® 

Of course, Parliruneu^ inv its rippro\ri} when the Proclamation 

is placed its appioval.® 


CL (3): Expiration of the Proclamation. 

1, This clntisc lays down die \tr’»»u> modi' hi which a Proclamation 
under Art, 356 may ctimo fo nn end. It r/h\*ioi]s fliat tlio powers exer- 
cisable under rls. (aV(c» of il (1) slrl! hn\e \alidily only if they are 
exercise<l before (he expiration of iht Pnicliunriiif/n in any of the.se 
• nodes. 

2. A question whether an ( )Td«>r unde bv tl'c President in exer- 

cise of (he powder confmed upon bha undt r Ait 356 ('ri(b>. read with 
Art. 357 (1 ) ta), valid if it i^ pu!»hsh.cd In the t nTiri^l (hizetre only after 
the *kite of expiiati<in of 'ho TV n(,n b\ revoi.itiijn The Supreme 
Court held that tlie publicad<ui n: tii* thzcile on a *‘ufooqnont dale was 
immaterial inasmuch as the ( )Mh»r (\[»ress1v jirovided that it w^as to 
come into force Vl once*, i.c fira, the dritc v.h.on ii was made by the 
President.'* 


357. (1) Where by a Proclamation issued under clause (1) of 

Exercise of lecislaiiva article 356, it has been declared that the powers 
powers under ProcIniTvi- of the Legislature of the State shall be exercis- 
tion issued under article able by or under the authority of Parliamenti it 
356. shall be competent — 

^a) for Parliament to confer on the President the power of the 
Legislature of the State to make laws, and to authorise 
« the President to delegate, subject to such conditions as he 

may think fit to impose, the power so conferred to any 
other authority to be specified by him in that behalf; 
fh) for Parliament, or for the President or other authority in 
whom such power fo make laws is vested under sub-clause 
fa) to make laws conferring po wers and imposing duties, 
or authorising the conferring of powers and the imposi- 
tidh of duties, upon the Union or officers and authorities 
thereof; 

* (r) for the President to authorise when the House of the 
People is not in session expenditure from the Consolidated 
Fund of the State pending the sanction of such expendi- 
ture by Parliament 


3. 

4 . 


Watf V Union of fndia* A, Ker. 22'^ 

KiSia v* SM€ of Piosjui^, A, 1966 ^C. 1607 (1610 . 
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(9) Attjr Jaw made ia eaerctte of tlie poenw of the LefMktmre of 
the State by Perfiamoit or the PreeideBt or other authority nrierred to 
ia nib*clau«e (c) of dauee (1) which Parliament or the President or ' 
each otiber authority would not, but for the issue of a Prodamatioa 
under article 356^ have been competent to make shs^ to the extent to 
the inconnmtmicy, cease to have effect on the expiration of a period 
of one year sffter the Prodamation has ceased to operate exc 9 t as 
rcnpecte thu^s done or omitted to be done before the exinratiott of 
the said period, unless the provisions which shall so cease to have 
effect are sooner reeded or re-enacted with or without modificatioa 
by Act of the appn^riate Legislature. 

CL (2): ^Things drnie*. 

These words must receise a liberal inteiprctation. An Onler made 
by the President under Art. 357 (Ilia) shall noi, therefore, lapse on the 
ocpiry of one )ear aftei the tcmiiiuilion on the Pi iKlaniation, if, on a 
reading of the Order as a whole, it appeals that it was intended to 
operate as a permanent ineasuio. eg, for the belter management of the 
affairs of a Bank.'* 

358. While a Proclamation Emergency is in operation, nothing 
in ulide 19 shall restrict the power of the 
State as defined in Part 111 to make any law 
or to take any executive action which the State 
would but for the provisions contained in that 
Part be conmotent to make or to take, but any law so made shall, to 
tim extent of the incompetency, cease to have effect as soon as the 
Proclamation ceases to operate^ except as respects things done or 
omitted to be done before the law so cease to have effect 

Arts. 388 and 359. 

The point of distinction between the tvMi Articlev hue thus been 
explained by the fjupreme Court’ — 

(i) As soon as a Proclamation of P'lneigeiuv has been issued undtr 
Art. .352 and so long as it lists, Aif Vi is sii'-pcnded and the powei of tin. 
legislatures as well as the executi\e is to that extent made wider The 
suspension of Art 19 duiing the pcnilencv of the Proclamation of Fanet 
gency removes the fetters created on the kgishtue and executive 
lowers by Art. 19 and it the legislatuie makes laws or tlie exocutivi* 
tomnjits acts which are inconsistent with the rights guaiantced by Art 
19, their validity is not open to challenge either dining tlie lonllnuancc 
of the emergent)' or even thereafter As soon as the Pioclamalion 
Ceases to operate, the iegi.slative enactment^ passe*! and the executive aciion‘ 
taken during the course of the sud tinorgenej shall lx? inoperatisc to the 
extent to which hev conflict with the rights guartlnted under Art. 19 be- 
cause as soon as the emergency is lifted, Art. 19 which was suspended the 
emergency is automatically revised and begins to operate Article 3.5R, 
however, makes it clear that things done or omitted to done during the 
eme r gen cy cannot ^ challenged even after the emergency is over. In other 
words, the suspension of Art. 19 is complete during the period in question 
and legislative and executive action which contravenes Art. 19 cannot be 
questioned even after the emergency is over, 

(jt) Articte 359, on the other band, docs not purport expressly to 
suspend any of tite fundamental rij^ts. It authorises the President to 



Suspension of provi- 
ssons of article 19 during 
emergencies. 
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iwS<*uc an order <leclann^ that the np^ht Uj nH/^c any court for the enforce- 
ment of such of the riijhts in Pait ill as nn\ be rnentioned in the order 
and all proceedings in any court for the enforconient of the rights so 
mentioned^ shall remain suspended ftn* the period duiing which Procla- 
mation is in force or for an) sliorter ]»eii/jd as irav be specified in the order. 
What the Presidential Ordei purports to du by \irlup of the power con- 
ferred on the President by Ail. 359 (1) is to li?r the remedy of the 
citizens to move any rourl for the enfoicuiKnt of the ‘specified rights. 
The rights are not exfircsslv suspended, but the ciuzen i. depri\ed of his 
right to move any court for iheir enforcetnent. 

(Hi) The suspension of Ail V) undrr \Tt 33H .i[»plies Oj the whole 
of the country, and so, co\tT, rd! Sutfs On the other bind, the (^rder 
issued under Art 35‘> fO um\ to die \Oi(jle of India or may Ik* 

confined to any part of the tenilon' of Tn lii 

f 17 ‘) The susj)on^i<m <»f Art 1^> for \ii ]i»o\ides continues 

so long as the Proclamation (ti tniei'^<nc\ n m oornuiop ^^l*crcas the 
suspension of^ tlie right to ino\e ctn omit vhuh the Pre-i leiVia! Order 
under Art. 359 fl) brings about la ^ e,th< i to’ the ifciiod of the 

proclamation or for a dioiter peiiod if o spuifie! b\ the * )rder 

Questions still open. 

1. Art. 358 su^pcntls ilic n*-* (ju the pn\' ers of the Stale 

to make anv law in urntmcidion of i)ie cd \rl 10 f^nh. during 

the pendency of the PTocUnrunti* u It ,ioe nor U dn’\n tint the validit) 
of anv lav\, which has bmi n ih pt'dt Uj ^hr Pi<id »m ition, < muot be 
challenged (m the gre^ond f,f \i(da<uig J ** pioM ions of \rt 

2. It does not preclude the (' 011^-1 fr(iT»i anm Hhrg oi t\mrttve act 

or subuuiinate legishilion a^ uhra : Vcx. «>n the c’'i)u>T d bcuicr nut«-ih 
the bCope of a sntiile, .i> intt rpreU ^ le» ’he '‘^uprrMi \ C o’ut ^ hi odie» "ord-, 
the exefuti\e order mnuune from u^^lU unkr A-t i- radv that order 
'which the vState w*u Kiufeunt to 1 <d ^ hut *or l]'«‘ pin'isioiiv c eitained in 
Art. 19, to make Exev.uine acinir v\l th w 5n\ahd b not 

immune from attack b<'C,iusr of \i{ 358'" 


359. (1) Where a Proclamation of Emergency h in operation, the 

President may by order declare that the right 
Suspension of th** cn- to move any court for the enforcement of such 
kI rights conferred by Part III as may be 

during emerBcnciesi mentioned in the order and all proceedings 

pending in any court for the enforcement of the 
rights so mentioned shall remain suspended for the period during which 
the Proclamation is in force or for such shorter period as may be 
specified in the order* 

(2) An order made' as aforesaid may extend to the whole or any 
part of the territory of India. 

(3) Every order made under clause (lii •ihall, as soon as may be 
after it is made, Iss laid before each House of Parliament. 

Arts. 368 mid 359. See uit«loi Ait 358 ante 


^Proceedings for the enforcement of the fundamental rights*. 

1. The proceedings wliich arc baned bv a Prc'^idcntial Order under 
Art. %3S9 (1) tire such proceiMliugs a** may be taken by citizens for the 


7. Skvam Bekari v Vnion oi Tndla A * 

ft Thangamatti P, Cmd of \ 

9. C'hantiatf v. SWe of Puniak, A 1^65 Part). 74 (77) 


8.0.1,-102 
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enforcement of such of the rights conferred by Part III as may be 
mentionted in the Order. If a citizen moves any court to obtain a relief 
on the ground that his fundamental rights si>ccificd in the Order have 
, been^ contravened, that proceeding is Ivtrrcd. In detemnning the 
question as to uliethcr a particular proceeding falls within the miscliief 
of the Presitlential t‘)rder or not, whit ha-? to be examined is not so much 
the form which the proceeding has taken, or the words in which the relief 
is claimed, as the sul)Stance of the inalter and cunsid<T uhelher before 
panting the relief clainuil by the cili/en, it would be necessary for the 
Court to enquire into the qiicsiion whellier an\ of his sf)ecirie(l fundamental 
rights have been coiitTa\ened If nin lohef (annnt l>e granted to the 
citizen without determining the quc-stioii of the alleged infriiigemcni of the 
said specified fundamenft!l rights that it is a proceeding which falls 
under Art. 359 (1) and would, theicfore. be hit by the Prcbidential (>rder 
issued under the said article. The sv cep of Art 359 (1) and the Pre 
sidential Order issued undci it is thus wide enough to include all claims 
made by citizens in any court of roriipelent jurisilistion when ii ii» shown 
that the said claims cannot be effectively adjudicated iqion without 
examining the que^^tion as to wlicll^cr the citizen is in substance, seeking 
to enforce any of the ^aid specified fiindainental rights/*’ including the 
right to apply for habeas cor(>itK under s. of the Cr. P. 

2. But there is no bar to cliallcnging an r)rder of detention on the 
ground of contravenlirm of a fumlamental light other tlum tliose spe/ih»‘'i 
in the Presidential Onloi /' or on i giound odxM* l)>nn the contravcniiitn 
of a fundamental right 

380. (1) If the President is satisfied that a situation l^s arisen 
whereby the financial stability or credit of India 
Providons as to finan- or of any part of the territory ^ thereof is 
dal emergency. threatened, he may by a Proclamation make a 

declaration to that effect. 

(2) The provisions of clause (2) of article 352 shall apply in 
relation to a Proclamation issued under this orticlc as they apply in 
relatioii to a Proclamation of Emergency issued article 352. 

(3) * During the period any such Proclamation as is mentioned in 
clause (1) is in operation, the executive authority of the Union shall 
extend to the giving of directions to any State to observe such canons 
of financial propriety as may be specified in the directions, and to the 
giving of such other directions as the President may deem necessary 
and adequate for the purpose. 

(4) Notwithstanding anything in this Constitution— 

’ (a) any such direction may irclude- 

fi) B provision requiring the reduction of salaries and allow- 
ances of all or any class of persons serving in connection 
with the affairs of a State; 

' (ii) a provision requiring all Money Bills or other Bills to 
whidi the provisions of article 207 apply to be reserved for 
the consideration of the President after they are passed 
by the Legislature of the State; 

^ (b) it shall be competent for the President during the period any 
jPro^^mation issued under this article is in operation to 


10. Makkm Singh v. Siau of Punhb, A. 1964 S.C. 381. 
U Cl Mphon V. CUei A. 1964 aC 173 (277), 

12, V, Chie! Secy., A. 1966 S,C, 667 (MO). 
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issue directions for the reduction of salaries and aiftowan^ 
<of aJI or any class of persons serving in connection vnth 
the affairs of the Union including the Judges of the 
SvHpreme Court and the High Courts. 


fAKJ’ XIX 

MISCELLANEOUS 

361. (1) The President, or the Governor......' of a State, shall not 

be answerable to any court for the exercise aiw 
Pnrtection of Presidcni. perforrcance of the powers and duties of his 
and Governors. office or for any act done or purporting to^ be 

done by him in the exercise and performance of those powers and duties: 

Provided that the conduct of the President may 1» brought un^r 
review by any court, tribunal or body appointed or designated by eithw 
House of Parliament for the investigation of a charge under article 61: 

Provided further that nothing In this clause shall be construed as 
restricting the right of any person to bring appropriate proceeduigs 
against the Government of tndia or the Government of a State. 

(i) No criminal proceedings whatsoever shall instituted or 
continued agsunst the Pre.'ideiit, or the Governor..... of a State, in any 

court during his term of office. 

(3) No process for the arrest or imprisonmert of the President, or 
the iiiovemor,^... of a State shall issue from any court during his term 

(41 No civil proceedings in which relief is claimed agmnst tU 
PresidLLor the Governor.. of a Siate, shall be instituted during hi. 

term of office in any court in respect of any P"^2tef £ 

be done by him in his p< rsonal capacity, whether before or rfter 
eJter^upioTs office as President, oi a, Gover^i.. 
until the expiration of two months next after noUce m writing 

delivered to*^ the President or the Governor. ' a^e ^ 

feftS his office stating the naluve of the 

which he chiims. 

. Art. 361: Personal Immunity of FresWenl or Governor for official 

* t . \ f- 1 1> V Ai/ .iiUKii to the heads 

This Artklc givf ia!M.ou r ' > ' ‘ for contempt 

of the States lot then uth<ui .i .s n.lvl.in i u uuing 

of Court.® ^ 

n (11* ‘Shall not be answerable to any court . 

CL (1). anau ^ ^ rrcMdenI or Goier- 

Tbis cW that no t vw 

nor to exercise am l-owr oi t- pMioun . 

1. The woids ^ lo;t tjdr 

'• 

2 , 



UJi itaoki^R ivss7iittrfius vfi inwa [Art. Ml(4). 

(omp^ him to forbear from cxerci**mg his power or performing’ hi$ duties 
Me js i4ot amenable to the writs or diieclions issued b> any Court.* 

*Aet$ done or purportag to be done'. 

The protection of?eie<] h}^ (lie At tick extenfK not oiilv to lire official 
acts and (Jinis^^ions but aKo to .uts and oniissions winch can be s<iid to be 
uKiduilal lo the txticise ut tlic powcib oi pcrfoiinancc uf Ibe duties of 
the Govcinoi ® 

The woicb 'pill polling lo hr dime aic ol a \ci} wide implication and 
c\tn thougli tlu act done i> outside oi in ccmtiavcnliun of the Constitu- 
tion It comes wiMiin ihc protocliun ot Ait 3(> if the act is profe^^ed to be 
denu in putsuancc‘ul the Constitution* It the ad was done m the 

cxcici'-e id the powoi gi\en mulct the Conditution aiul u ib not cstablishe<l 
that the act was done dishof^isih ot in bed faith, ic oul oi an> nnx)roi)er 
motne the iminunit\ aiichcs to the cxcuisc of the jowci * Tlius, Art 
361 stands aj> an absolute bir to ichcf whctc the (ioveinoi nude an crroncot4^ 
decision or a termn/ choice, in the mallei oi making ncnninaiioiis in exercise 
of the jK^wei conferitd Jw Art 171 (3^ 

2nd Proviso. 

1 Becaubt the txecutne head u not pci onall) amcuaOk to tlic pioic^s 
of the Couit. it cannot be said tlut hu acts puiiwnling to bo done ni pui 
suaiicc of the Conduution .lu bevemd the cnUm\ «»1 tlic Couit'* Iif cisi^ 
in which adion lua against the Goccrumcnt the victual ol iJic Ihcsidcnt oi 
the Go\cnioi, as the ca c iiu h* mi\ be sdulmiscl 1)\ tlu toui‘ in oulcr 
tc gne relief to the mduidual agiiiut the (anciiinuni 

2 Uhe TroMsu nukes it <kai tlud tlu pti uiul mimamiv oi liu hc.nl 
of the Stale »loc> not bai am sint being buiUwhl m m\ wut being issuul 
against tlie (jo\ernn»eiit, where tlu suit oi pOKcCiling would lia\e bun 
uniciwise niamlainaljJe agunst the ito einmcnt lo siuli t mi oi iiocu 1 
ing, the Goveiiioi js not a iicccbs m i aitj ' 

3 'Ihe Pnuiso uukes it clc«ir llui theic u no bat lo ihc judicial writs ts 
are mentioned in Alt'* 32 \Z) <iiul 22o being usuod 'igmis tin <TOVctnniein 
pioMde^l olher conditions ioi tacit applicitum are pn^enl 'though a 
mandarius wonbl not issue agnnsi the Ihfsidcnt oi tyo\einor, Iheie is no 
bar to such writ licing issue<l agauisi the (jc*\unnin)t conciined oi agunst 
an officer lliereot Ait 22h si)c*citKall\ nieiUion 'tiouinmtul 

CL (4): Acts done is personal capacity. 

While d i\) ikals with ads done b\ tlu (>Ovtnu>i ole in then otticial 
cajMCitc cl (d) deals with acr^ done In tlum in their pef^mtol capacit) 
While m rc^'pect ot act-v ilone oi purpoiicd lo be ikmc m otficul capacitv 
an aojudutc l>4ir is created, in icspccl uf pcisonal mis onl\ a jiarUal bai m 
the shape of notice lor a peiiud of two months prior to the indilution of 

civil proceedings is imposed similar in ruuit lo that to be found in s 80 

oi the Code of Ci\il I'roccdtire,^ * 

~BtfaattchandTr^ Dr H C Mukhaju, (1952j 56CWN 661 W4), Satuant 
\ State of Punjabr A SC. 2^, Dnananjoy v Mohan, A 19W SC. 745, 
Prabhakar v Shankar, A b.C. 686 (68S) 

4 Kutkare v Shevde, A 1952 Nag 330, Lakman v Rajprarmtkh, A. 1953 M B 54 

5 State of Bombay v Nanavati, (1^) 62 Boin.LR 3^ (3S6)} State of W B 
y S N. Bose, A 1964 Cal. 184 {189) 

6 Cj Coov^rjec v. Excise Commf , \ 1954 SC. 220 Gurusmtmy v State of 

Mysore, A 1%4 SC StaU of Bombay v hrishnan, A 1%0 SC. 1221, 

PaTiafhS$ngh v. State of Punjab, A. 19M SC ki ♦ 
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In the exercise' of the power of Parliament or of the Legis* 

RighU and priviJeRea If* “a ^ *“ ^ exmrcise 

of Kuler» of Indian the executive power of the Union or of a 
Stales. dtatei djue regard shall be had to the guMranlM 

.gre«nent as is mferrS 

personal rights, privileges and dignities of Ruler of an InduoT^tate. 

Stater* of rights and privileges of Rulers of Indiap 

^ 1 . Ihis Aituli ,{Ui.s coii'-i It tliim il in.()t{ijitiuii \(> per'-onal rights, 
pnv.leges :u.d (h,,al.Mc^ ot ii,e Rui... I.kIu.i Sutc-, \Ari 366 ^z], 
/•oJf t\huh h,i\«. iHcn t'^uud .. to,, min ..i agianmit litlwctn the Govern- 
imnt of liidu md n.h Kul. po-ot to ilu* t on tituti.m, r g , as to the 
use of red iilate in car-, vun^ .uxl .,io ttunuons 

2 8 t, of tilt Code (/f Cuil J’hau . n pi.Aiflt'^ tlial a Kuling Chief 
u>ui(] not lx* '■uctl uli(»iit th< < nn ui \\u Ctnli 1 f'lovi i imicnl in \if\\ 

Art Mi 2 thl^ jyinil(c;i i> uai^»l»\ iini il t oiPMcnunicnt of the 

Jills ]i 1*^ ii(» * htfi) vi 1 (, ii ]( I ^/J*, in^cilcd by the 

\nuii<initnt \(f ^iinlttK V h.i*' beiii ui^ertcil in 

Cl I* C to t.n‘'Urc tJi t uo j t tition li 11 lu .m tx Ruler exccid 

willi tlu }/ic\i<in*- met 1011 ol il * ( (nliil iif» iMinuii* T iu juisilege unclei 
^ Cl P ( t'^ 11 lonhuMi t< j ?• ut f n fnt m ‘offence’ and 

not txtuid Uj ti'. *«]>plu.?i)i un Ili (’i { C* 

3 '^rii* Ri'lt! * iv ‘-1 \r n t Con I n i- ti t)j mut titJ/ens 

(.» India imt toi im t \ljfli ‘-li 1 u hi. lox^s'-cd by 

ill} otliti vU)/tn If* {h'^ (.\ttni 'tjf rtip * cxuplion to \ils 
like and IR 


^Due regard shall be hadk 

Tiiu’^c «iH m tilt ntUrit o> i i t.t \e lU'^c ilu .igieeinent 

ui c(>\tn<nit b\ v’iiuli the ju^opii oi pi «\ilt irt gnaianieed is 

Hot ciloucahlt n\ a 1 oti» ol lu b\ lei'-i n \i\ ^ llemt, if despite 

the ieMjnimtni*.*tu 11 m \ii >(«2 1 iiii, iikiu tii tlit g'^laturc of a State 
niako kiv\N HitvJHMsiuil wnh lU pvisonal j^hts OI piiNileijes, ihe legis- 
lati\c *uUlK»id\ uiuna \ii ipie'nn''iied In 1^ o (.x Kuk» u\ 'in Court, cither 
plaintift oi a^' tltkiidsiut ^ 


^Agreement as L referred to in Art. 291’. 

1 Ik “t worvi I' Ml to til i^fifritn* iiptiomo i i ii t opeinng ^^ord•' 
of Aft that aii\ vo\ mill or cjuucn<n‘ into beloie tlx 

htnnnKHCt nu lit ol lie C <‘i]''tiUi*H n u^uh oi piivilegei^ 

i\eto siiaranli*ed to th< KpIois’ 
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The Constiuiliop ( r-MTitv rotinh \imndiiirnl Bill, 1970 to omit Art‘ 291, 
362 and K>*, '2'2), lo do ava\ vih the Pra Pur-a and other piiMieces of the 
ex-RuVrs, aftti hatinc hi on pawu m t' llou-a; of tht People, has been 
deftMted in the t mini il ol ■'•'.lUs oii t 9 70 tjoternment is determined to pursue 
it (Wf under Art 366 I3^\ poft] . , , . ic .u 

The words 'clause (!' ot ha'e been .imittid bj the Cimstitution (beventn 

Amendment) Act. 1956 , ,n - o ,..q 

JoWantstnghu v Siutt ol Bo»‘'a' \ 19 1 > Bom 

Susktttf'-'Ustkhar Staft ol ()rn'>a A 19t>l f*t 1% (799* (1961) 1 bCR. 

m Ir/miia. s 9/«,, A/ F (1952) SC.R 102^ 

Bhtm^n V k(Sfni4/4t (l^V>i d7 Horn I R (Mi «« 

The uf Art. :id2 is noi C4>n!meri to atreeyteniH rtlaLm*; to Priv^^ Purse as 
\ikas huppoAd by Piavir v. hfoU of P , l W52) » DLR, 1/ (Nag ) 
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CArt m. 


VcnaatA righla» privilag«» wid cKgikities.’ 

1. What is saved by Art. 362, however, is the 'personal’ ‘ rights and 
privileges of tlie ex-Rulers and not their ronstitutional or political rights, 
such as the power to grant su8p«ision or remission of death sentence.” 
Nor does it grant any iinnumity trom taxation.'*,” 

2. Th^e guarantee gi\cn by the Article is of limited extent: It only 
guarantees that the Ruler's prixate pmpeities will not be daiided as State 
properties." The guarantee has no greater .scope than this and does not, 
accordingly, prevent the Slate fn*ni ilealing willi the property on the assump- 
tion that it is private propeilv,*’ and to acipiirc" or regulate such property 
along with otlicr private propeitic-s, under a tenancy legislation of the like,^* 
or to impose a tax on .*!uch proiHirlj" or to appoint a Court of Words 
in respect of such propcrl)', under I'hrtry 34 of list I.'* 

3. It follows thai Art. 362 docs not bar the acquisition of the pro- 
perties which were rccogniseti as the ‘prixalc property’ of the Ruler under 
a covenant betxvecn tht Ruler an<J (Government ot India, on payment 
of compensation, under Art. 31 (2j of the Cun^titutiou or the hxatiun 
of fair and equitable rent.s jaynhle by the tenants of .suth land.s," or the 
irrotcction of tenants from eviction ftoin sucli lands;" t>r ihe imposition 
of such reasonable restriction.s as may ho legitimaltly imirosed uixrn other 
landlords in the interests of the tenants." 

4. The privilege.s can continue only subject to the londrtions, if any, 
attached to it. Thus, a grant of land which was in.rdo in f.ivour of a prince 
to be enjoyed .so long as he rcmriincd a cailci, lapsed on his becoming the 
Ruler and cannot, therefore, be claimerl by the cx-Ku'er against the State.®’a 

363. (1) Notwithstanding anything in this Constitution but subject 

Bar to interference by *° **** provisions of article 143, neither the 
courts in disputes arising Supreme Court nor any other court shall have 
out of certain treaties, jurisdiction in any dispute arising out of any 
agreetnoits, etc. provisions of a treaty, agreement, covenant, 

engagetn^t, sanad or other similar instrument which was entered into 
or executed before the commencement of this Constitution by any Ruler 
of an Indian State and to which the Government of the Dominion of 
India or any of its predecessor Government was a party and which 
has or has been continued in operation after such commencement, or 
in any dispute in reH>act of any right accruing under or amy lialnlity 
or ol^gation arising out of any of the provisions of this Constitution 
relating to any such treaty, agreement, covenant, engagement; sanad 
or othw siiniiaw instrument 

(2) In this ar^de- - 

' (a) "Indian State” means any territory recognised before the 
commencem«at of tins ^institution by His Majesty or the 
Ciovemment of the Dominion aS India as being such a 
Sta^; and 

’ (b) "Rulei^ iiMdndes the Prince, Cbi^ or other person recogms^ 
before. such commencement by His Majesty or the Govern* 

15. Vateed v. S/o/r of T. C\, (1956) S.C.A. 448 (494). 

16. Cemmr. of L T. v. Omum, A. 1966 S,C. 1260 (1263). 

17. State of Bihgrv. Kameshwar, (1952) S.C.R, 889 (941). 

Ig Jogannatk v. HarikaT, (19M) S.C^JR. 1067. 

19. LdHtkumar v. State of M. P., A. 1%1 M.P. 197. 

20. State of Bihar v. Kamefbioat, A. 1952 5,C. 252 (267), 

21. Sril^am .v, Kamanatkan, A. 1958 Oriasa 24. 

21a. Vadia v. State of SauraShira, A. 1967 S.C 346 (347). 
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SIS 


Dominion of India a« the Ral«r of any Indian 


Scope of Art. 363 (1). 

1. ]Vio Court sIi.tII ha\<.‘ jiiii''<licti(m tu ciiiertain ji <li',putc nrising out 

of treaties- cic., entered into l.cUM-en Hnk-i^ <A Indian State-; and the Govern- 
tn^nt ot fiKiia. The jurib^licion of the Suj^reinc ('tiurl is aNo harretl by 
Proviso {\) tfj .iXil. 1.M : if it a SiaU^ which li;»^ lo^t its integrity by 
reason of nicrjter or (ithei'v* isc, the i”i is ijrnre^^l bv Art 363 (1). 

The cause of action relating to di'-onte. i‘* i^obli in nature, ami the 
remedy provided by the ConMiniOo,. i — a refemnee In the Pre.shlent to 
the Supreme Court uinhr Art 113“ 

2. While Art. 363^ I ) posUilatc-s the ti.nliniud operation of the treaties, 

agreenient^ etc., encre*'! inhi or cxociued hcfoie the conimencenicnt of the 
( onslitiition and giving rise to disi>uics, i* .loo^ nf)t rc'fjuiie, as a condition 
of it.s application, that sucli shfuild ari‘-e ajfcr the commencement 

of the Coiistitutif>n. The time factor is related to the instruments and 
not the ilisputcs. fn order that the !»ar under Art 363 fl) is to apply, 
such instrument should have been executed before the Constitution came 
into force and has to he in operation after the Con^lituiifjn. but the flispute 
which is the suhjcct-matter of the litigation may aric^e before or after.-® 

3. AVhile the Proviso to \rt. 131 bars the oriyinil juriMliction of the 
Stijireme Court in dis])ule«i arising out of such treaties and agreements, 
All. 363 bars the jiiri^dicatlon of all Courts aiifl in respect of all proceed- 
ings.®® 

4 The Ruler himself cannot lake rc**'ort to a Court of law to 
cnfoice an agreement, direetjv tir indirectly, eg, by a j^etition under Art. 
226 to challenge the validity of a law made !>}' the Lcgislafiire on the ground 
thjit it has vi(»latc<l his rights guaranteed bv tbe Agreement®*-®’' 

5. Even where a private person has certain privileges’ or even con- 
tractual rights® or honefits** or iminrnitv from taxation®* foMowing from 
a Covenant entered into bv an cx-Ruler, he cannot enforce the Covenant 
in a Court /)f Ln'\ whether he was a fnrty to such Covenant or not. Apart 
from Art. 363, the Covenant is an 'Act of State’ and is not enforceable 
against the new Sovereign who acquires the tcrriioiy of the ex- Ruler, unless 
the new* Sovereign chooses to recogni-c them,® by a specific and unequivo- 
cal act.* 

6. But the bar iiUiler Art 36^ fl'i ic anract«'d onlv if the dispute 
'arises out of the Covenant* Thiu', — 

ftA Where an indi\idu;d had a right under a law which is not affected 
Ibv or is indcpenrlcnt of® llie Covenrinl, the iiidixidual is not barred from 
enforcing his legal rights in the courts: In stich --uit. the individual does 

not seek to enforce an% right ariMiig fnMu the ('ovenant ' 

(ii) On the same principle, thoi:gh no iiistifiable rights could he 
founded on a ^Terger Agreement or any other similar C'ovenant. if the 


22 . 

23. 

24. 

25. 
1 . 
2 . 

3. 

4. 

5. 

e. 


l/smarjatt v Sager Mai A. 1965 SC 1798 

State of SeraikeJla v. Ihiion of India. (1951> SCR 474; (1950-1) C.C. 271, 
Sudhansu v State of Orissa, A. 1961 SC 196 (19^^ 

Commr. of I. T. v Osman. \. 1966 S.C. 1260. 

Umegh Singh v. State of Bombay. A. 1955 S.C. 5-tO. 

Datmia Cement Co. v. J. T. Commr . A. 1958 S C 816. 

Raghubar v. State of U. P. A. 1959 SC. 909 ^ 

Amor Singhji v. State of Ramsthnn. .A 1955 S.C 504 (533) : (1955) 2 S.C.R. 303. 
/agannatkmf, HarUtar. A. 1958 S.C 239- (1958^ SC.R, 1067. 

Shohnath v. State of Sattrashtra, A. 1954 SC. 680. 
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f 

mtm SoviN^gD, i.t, U» Uii«in or a State Goverwnwnt, a0imji or teci ignite, 
the rights arising out of the Agreement, the right may be ruforcc-ihlo 
against the new Soxereign in a ermrt of law, by virtue of such rctognitlon’’ 

0iaptttea arisfng oat of a Covenant etc 

Where a term in an Agreement or Coxenant with the ex-Riiler of an 
Indian State is relied up<m either lo found a light or to defeat a liabditv, 
there is a dispute arising out of such Agreement or t ovenant, c </, — 

(♦) A suit for a tieclarafion that a lav\ passed bv Pailiamenl or a State 
Legislature Is void owing to contravention of the terms of an Insfiiinient of 
Accession* or a Letter of Guarantee® or a Covenant as between the Govern- 
ment of India an«l the Kiiler of an fmlian State, is a suit ubi<b is bailed 
by Art. 363. 

(jV) Wheie the liability arisintf under an Act i>f an fmlian State wbieh 
i.s continuing as an existing law is sought to Iw got rid of by recourse to 
the terms of the Supplenient oy Covenant exeeiitc<l by the Ruler cnnierncil, 
it is a dispute arising out of the Covenant and, bcnce. Art .36.t will appi\ 

3M. (1) Notwithstanding an 3 rtking in this Constitution, the Presi* 
Special provisions as dent from by public notification direct that as 
to major ports and from such date as may be specified in the 
aerodromes. notification— 

' {a} any law made by Parliament or by the Legislature of a State 
shall not apply to any major port or aerodrewne or shall 
apply thereto subject to such exceptions or modifications 
as may be specified in the notification, or 

' fh) any existing law shall cease to have effect in any major port 
or aerodrome except as respects things done or omitted 
to be done before the said date, or shall in its application 
to such port or aerodrome have effect subject to such 
exceptions or modifications as may be specified in the 
notification. 

(2) In tins article — 

' (a) *^maj(Hr port** means a port declai^ to be a major port by or 
under any law made by Parliament or any existing law 
and includes all areas for the time being included within 
the limits of such port; 

' (} ) ''aerodrome^ means aerodrmne as defined for the purposes of 
the enretments relating to airways, aircraft and air naviga- 
tion. 

365. Where any State has failed^ to co^ly *with, or to give effect 
of failure to ***? directions given in the exercise of the 
comply trith, or to Rive executive power of the Union under any of the 
effect to dirtcUons given provinons of this Constitution, it shaH be lawful 
by the Union. , (he President to hold that'a situation has 

' aoriacn in which the government of the State cannot be carried on in 
acco r da nce with the provisions of this Constitution. 

7. State of M. B. v. ArArSsiji, A. >1958 M.P. 71. 

& Viretfdta v. State «/ U. P., (1965) 1 S.CR. 413 (429) 

9. State af SeraikeHa v. Vmm of India, (1961) S.CR, 474 (490) i Cf. Virendra v. 

State of V, P^ (ISK’y S.<i.R. 415 (430 ) ; Vmegk Smfft v. SMe of Bombay, A. 

1966 Su Vr 540* n 

10, laebum V, State of PuHiedf, A. 1963 S,C. 222 (23t). 
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% 

in this Coilttitiitiofii unless the cortext otherwise reqiiirei» 
the following expressions have the snesunmgs 
IJefttiitiOns* hereby respectively assigned to them» that is to 

say— 

(1) ^agricultoral income** means agricultural income as defoed 
for the purposes of the enactments relatingr to Indian 
income-tax; 


(2) *^an Anglo-Indian** means a person whose father or any pf 

whose other male progenitors in the male line is or was 
of European descent but who is domiciled within^ the 
territory of India and is or v/as bom within such territory 
of parents habitually resident therein and not established 
there for temporary purposes only; 

(3) ^article** means an article of this Constitution; 

(4) ‘Ikwtow*’ includes the raising of money by the grant of 

annuities^ and **loan** 'shall be construed accordingly; 

(5) ‘^clause” means a clause of the aiticle in which the expres- 

sion occurs; « 

(6) ^'corporation tax** means any tax on income, so far as that 

tax is payable by companies and is a tax in the case of 
which the following conditions are fulfilled:— 

* ^q) that it is not charg#»able in respect of agricultural income; 

fh) that no deduction in re pect of the tax paid by companies 
is, by any enactments >bicb may apply to the tax, autho- 
rised, to be made from dividends payable by the companies 
to individuals; 

(L ) that no provision exists for taking the tax so paid into 
account in computing for the purposes of Indian income- 
tax the total income of individuals receiving such de^- 
dends« or in computing the Indian income-tax payable by, 
or refundable to, such individuals; 


(7) ''corresponding Province**, "corresponding Indian SUte or 

"corresponding State** means in cases of doubt such 
Provirce, Indian State or State as mav be determined by 
the President lo be the corresponding Provinc^ the corres- 
ponding Indian State or the corresponding State, as the 
case mav be, for the particular purpose m question; 

(8) “debr includes any liabilitv In respect of .[J 

^ renav caoital sums bv way of arnuities and any liability 

'k" ■*“" k* 

•ceordingiy; , 

(9) “eatnte duty” means a duty to be assessed on or by reference 

lo L principal value, ascerir --d in 
robs as may be pt escribed by or order bws made y 
Miament or the Lei{isl'*lure of a State j 

duty, of all property passmst upon death or deemed, 

S provisioS. of the said laws, so to pass; 

rin\ means anv law, Ordinance, order, hyedaw, ml 

(10) ‘\swstiii8 l»w meansany « . commencement 

lii^« mb or regulation} 


8,C1.— 103 
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a<M)t 

1. ‘Law’ in this clause primarily means statute law, inchwiing subor- 
dinate legislation, i.e., anv rule, regulation or order made under statutory 
authority.”-** Though 'tuHifications' are mentiored in this clause, where noti- 
fications are i.ssucd under statuton' po^^er‘-• (as distingxiished from execu- 
tive notification), thev thcm>elves have tlie force of a law.*^ A notification, 
i'sue<l under <in existing statute, after the commencement of the Constitu- 
tion is not 'existing law’ if it seeks to change the law 

2. The word ‘passe<r in this definition can only mean as “having 
received the snnnion or imprimatur of the Legislature or legislative autho- 
rity”. Custom, uv* law is thus excluded from the present definition**-*' 
though it is a 'law in fotce’ within the meaning of Art 372, ExPl. I 
Jsimiiarlv, though Hindu Law has been applie<i in the administration of 
justice bv diiections of competent legislature. U docs not follow that Hindu 
law was ‘passed or made' bv a Legislature. It cannot, therefore, be said 
to be an “existing law” within this definition though it is included in 
the definition of ‘law in force* in Explanation 1 of Art. 372. post where 
the definition uses the word ‘includes' instead of the word 'means' which 
is used in the present definition of ‘existing* law” 

1. The definition, read as a whole, shows that it is only orders hailng 
the force of I.nw, and not mere executive ordeis, that are included within 
tins definition ** 

2 Rut tince the Rulers of Indian Stales possessed supreme legislative 
executive and judicial powers, vithout anv constitution.al Hniitation, anv 
order, however issuetl, bv an Tn<Hnn Rvlei, had the force of law and wouM 
constitute an ‘existing law.** 

“Rale". 

Rule means — • 

“a ru'e made in exeuise of a power lonfetred by an' emetinent. atui 
<hall include a Regulation made as a rule under any enactment” ** 

.‘Service Rules made under s 241 f2^ of the Government of Indii Act, 
19.35,” come under the present rlefinition. 

“Regolatioa". 

Regulation means — . 

“a Regulation made by the Central Governrricnt under the Government 
of India Acts”.** 

A Regulation made under s. 266 (3) of the Government of India Act* 
1935 wchl <-ontinue after the commencement of th« Constitution by virtue 
of this clause,’* 

11-25. Edtemds MSk v State of Ajmer. 4. msi SC 24- (1«I5> 1 SC R, 735 
1-9, Sfa>e V. Copel A. 19% MB 138 (F.B State v Cohdehand, 4 1957 

M.P. 145. * 

10. State of Boiabay v Btdsara. A. 1951 SC 318 

11. Kedvaed Stores v. State of Orir*a. A. 19W S.C. 1686 US91) 

12. MoN Bat v. Kand Kari. A. 1954 HvH Ifit (m\. 

13. Bi*v»rmbhat v. Stale of Orissa A, 1957 Or{s*« 247 (g$Zh 

14 . Matnedv. Uttar Pradesh A. 1951 411 257 

15. Madhamoa v. State of M B. A. 1961 S.C. m (SOI). 

16. Ceneptl CIwkM Act {X of 18971 See 3 (.411. 

17 fl'amtarhaton v. Post Master-CmneJ, A. IftSS Frt- 381 (SM), 

18#, Act fX of 1^1, S. 8 (W). ♦ 

1». /0idiihv.$tateiAaKA.mTAa,49i 
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**P«Med or made’*. 

What is material for the definition li the time of enactment of the 
law. If tlie Act was passed before the coiumencenicnt of the Constitution, 
it would be 'existing law’ within the meaning of the pie-sCnt definition even 
though it was brought into ojeralion ajicr the cominencement of tJic 
Coristitution.*® 


"Having power to make such law”. 

These words indicate that the definition of Art. 3f)6 (10} docs not 
obviate the question of compcieiue-' of the ].,egislaturc which made the 
law. Thus, It ivis been held^^ tliai ‘iiKc the Is'-bcntial Supplies Act, 194^, 
passed by the Indian J.,et;i^latu|•e. (oiifil in't, at tlud tune cxtcml to the 
Indian Stales, and was nut I'xleii'led to Kaja^ihan pru.r to the coiimience- 
ment of the Constitution, Uic Act (aniu.t he sai<l to he an ‘existing law’ 
in Kajasthan. 

(11) "Federal Court” means the Federal Court constituted under 

the Government of India Act, 1935; 

(12) "goods” includes all materials, commodities, and articles; 


Goods. 

The definition of goods ai the ui (joexj*" A<t. 1030. is ordinarily 
followed in intciprding the prcicnt clause *’ 

, (13) "guarantee” includes any obligation undertaken before t^ 
commencement of this Constitution to make payments in 
the event of the profits of an undertaking falling short of 
a specified mnount; 

(14) "High Court” means any court which is deemed for the pur- 

poses of this Constitution to be a High Court for any btate 
and includes— . 

' (a) any Court in the territory of India constituted or reconsn- 
tttted under this Constitution as a High Court, and 
' /b) any other Court in the territory of India which may be 
declared by Parliament by law to be a High Court for all 
or any of the purposes of this Constit jtion; 

(15) "Indian State” means any territory which the Government 

of the Dominion of India recognised as such a Stale; 

(1$) "Part” means a Part of this Constitution; 

(IT) "pension’’ means a pension, whether contributory or not, of 
any k»nd whatsoever payable to or in respect of any pers^ 
and includes retired pay so payable, a gratuity so payable 
and any sum or sums to pay^le by way of t^ return, iivith 
or without interest thereon or any other addition thereto, 
of subscriptions to a provident fimd; 

(18) "Proclaroation of Emergwey” means a Proclamation issued 

under clause (1) of article .’^2; . . . « . c 

(18) "public notification” means a n^otifi^tl^ in the ^ette o 
In d ip, or, as the case may be, the Official Gazette of 9^ 

State; 


aft Madm. m>V 1 M.I.J in of Bombay v. 

t •rrAf'r'S: .. c—. 

1988 bM. m m)’ 
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(20) does not iodude- 

(a) a tnmway wlioUy within a mu ni cip a l area* or 

(b) any other line of communication wholly situate in one State 

ano oeciared by Faruamcni by law not to he a railway} 

(21) Omitted ‘a 

*.Ruler’' in relation to an Indian State means the Prince, 
Chief or other person by whom any such covenant or 
agreement as is reterred to in clause (1) of article 291 was 
entered mto and who tor the tune bemg is recognised hy 
the t'resioent as the Ruler of the State, and includes any 
person who tor the time being is recocm*ed by President 
as tUb successor of such Ruler; 


'Ruler'. 

iJie etteu uJt this dciimUou is tiiat a Kukt who entered into the 
Mtigtr Agiei-niem oi the like itasid lu be a Kulei loi all puipo^es^ other 
than Ulo^^. v.i Uie hoii'>UiUiion, sun as llu piiv^ pui'-c umlti Ait. 21)1 

(23) "Schedule” means a Schedule to this Constitution; 

(24) "Scheduled Castes” means such castes, races or tribes or 

parts of or groups within such castes, races or tribes as 
are oeemed under article 341 to be Scheduled Castes for 
the purposes ot this Constitution; * 

(25) "Scheduled Tribes” means such tribes or tribal communities 

or parts of or groups within such tribes or tribal commu* 
nities as are deemed under article 342 to be Scheduled 
Tribes for the purposes of this Constitution; 

(26) "securities” includes stock; 

(27) "sub’Clanse” means a sub-clause of the clause in which the 

expression occurs; 

(28) "taxation” includes the imposition of any tax or impost, 

whether general or local or special, and "tax” shall be 
construed accordingly; 

21 Alummtum i^oifhu v toul doutd A i..il JZn. 

23 Ihe Con kitJtion ^ourlh \iotn'limi i liiil, 1^7u, to omit Arts 2*)l, 

<uk1 o<)6 {li), to do awa> uiih uu Prw) and oUiei privileges ol tht 

ex Kulei-), aliti i*a\iiig been pa-^-ed in Uu, uoum, oi Iht People, has been defeated 
m tot Counui oi biaits on n V lU 

Ooiei'unrnt s dtUro.itud to ptu be j( Statesn an, o9-7U, p 1], and, as 
an ahmialive route to itaeh the sune goal, a i lesuimual Order of derecogni* 
two has been issued on O'.i ,U, m ot eaih of the ousting Kulei s re 

cognised b> previous I'lcooential (>idcr- issued under tlic same provision, le, 
Alt 3tib (22i iht a'-suRipCton bdiiiid tins dtrrcugiutton Order’ is that 
if tlirre be no Kultr wulun ute meanuig of Art d66 (22) with cnect ftom 
the date of tfaS" nc*. Oidri, titete wiii ih none to clam the Ihnvy Purse ano 
uthn jwivilegea under Arts 291, db2 Ifie nets Oidei (aut^unan, 8^70, p. 1) 
IS as follows: . 

’In eserche of the powers vested m bim under Article 366 (22) of (he 
Constitution, the i resident beitb> diieits that with eucet Iram the date of this 
order . (name of the niter with full title) do cease to be lecogweed as a 
ruler of . (name of the btatc) by wder and in the tuune of tbe President 
L. P. Singh, Sbaetary to Ooveinment of India." 

Tlte above Order has, on the other hand, been chalianffed by sesne of the 
Prmocs in an appbeakon under Art 32, whtcb ss now pendinf brfosc the 
Supreme Court. 

i, O (21) hm been omitted by the Constitution (Seventh AaMWhhmt) Act, iSSd. 
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'liapoft’. 

Impost means a eonipulsoi} W\y and \\oul«i include contributions pay- 
able by employers under the Eniplujees’ State Insurance Act, lSM8,^t> a toll 
Kvived under ihc slaluloiy iiiiUnjiii), / a tmit imposed on the export of a 
conunodity j®* impo'^ition oi a uondilion in a iKtnce of payment to the State 
of 20% of the sale price, ^ the rojalu on u/intial^ pavable under the Bihar 
Minor Mineral Concession Rules ^ 

(29) **taK on income^ includes a tax in the nature of an excess 

profits tax; 

(30) ' ‘Uhjfm fC7rUo}\** ;//(a;/v ajjy C>nni t\.rriti)ry ^penfied in the 

hir.st Sihcdiilr avd mtlndi v aitv t ihrr trrritory comprised unth- 
in the iernlnry of Itidni hit tmi specified m that Schedule* 


367. (1) Unless the context otherwise requires^ the General Clanses 

Interpretauon *"**^*^ any adaptation* and 

modihcations that may be made therein under 
attiele 372, apply for the interpretation of this Constitution as it apices 
for the interpretation of an Act of the Legislature of the Dominion 
of India. 


(2) Any reference in this Constitution to Acts or laws of, or made 
by, Parliament, or to Acts or laws of, or made by, the Legislature of a 
StatConww' shall be construed as including a reference to an Or^Knance 
made by the President or, to an Ordinance made by a Govemor,^^^..,* 
as the case may be. 

(3) For the purposes of this Constitution “foreign State** means 
any State other than India: 

Provided that, subject to the provisions of any law made by a Parlia> 
ment, the President may be order declare any State not to be a foreign 
State for such purposes as may be specified in the order. 


CL (1): General Clauses Act. m uhsp^i a'u 

All J woi’ld livin'" .1 'I nii.’i liinUi' v 21 i tie (icneral Cl«lU^e^ 
A(t wotiltl .tl>|>l\ lo tin mt<*ii”U-i'ion oi Art ' 


CL (3): Effect of the Constitution (Declaration as to Foreign 
States) Order, 1950. 

The eneit m tiii>. Onin. I'.'uul iniilu \il itv i i- that \\hertver 
IJie viiiil'- ‘i<iiti|{ii »"'t i‘i ' .'j j'e u >11 t'lt e.idi-'iitu'ion, (he\ must be 
taken as not uu ii Uiie a oiti'ii the CniiinioiwiaUh, suth ^ 

Pakislan *' Ihil It o.uMitit h* ni't*kt! I'lr am eg, Art. /, 

which (1 'S not ii''< the e\pie'’'>’iir ‘fv»rei.;;ii J'tate ” or lUin of h‘'t I '■ 


la. 

lb 

2 

3. 

4 . 

5. 
€ 

7. 

8. 
9. 

W. 

11 , 


Pimir v~ State af M P A Wl sC. 775 
Anand \ Bmplo'mi Loip» A Pj 7 All 1 (Itl' 

Wadhuum \ id Kaia'^than \ .j 138 

Okulann fioii v of Hajii than, A. 1%3 37i* 

State W kft(»}a \ Joseph A 1^8 M. 2% 

Ladu Mol V State o) \ ’’at m 

Subfititiitied bv the i onsUtuiion tSevinih Xmenument) Acu 

The word's S^heU m P'rt A Vhedule w«c omitted, by ii»d. 

The words or RajpramuWi' *£io •'r.itu^ hy f d 
flam Kvthar* v. Vtaon i>t indm A 11^ 

SamPat v* Stati. ^/ /» »5i A X SC 1118 . c* * a ioc? 

tXJfoar' hfd V. Slate. A. 19SG MB 211 (5 Aaznabtu v State, A. 195/ 
MB. I (3>j Slate \ Abdul Ha htd, A 1%1 lai ^12. 
fdiimtMk 4». UttioM ») India, (19t)(t) 2 S.C4t. 784: A. i960 S.C 02S. 
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PART XX 

AiutCNOMEirr Of tHE coNj^Tmmoff 


3t8k An nmeiWhnwit of tint CoMl|tOtioii nwjr W fantiilod only 
« . . . by the introdnctkln of o ttUl Anr tbo |MwpoM in 

either Honte of PnriknMil^ an4 when the Bill 
S » P***^ i« ^ Houie by a nutrify of t£ 

total memberehip of tbat Hoom om by a 
minority of not less than two*tbirds of the niembers of that fionse 
iiresent and Yotinf, it shall be presented to the President for his assent 
and np<Mi such assent bang given to the Bili^ the Constitution shall 
stand amended in accordance wRh the terms of the Billi 


ProYided that if such amenthnent seeks to make any cbanire in — 

' faj article 5^ article 55^ article 73^ article 162 or article 241; or 
(bj Chapter IV of Part V, Chapter V of Part VI or Chapter I 
of Part Xlt or 

' fcj may of the Lists in the Seventh Schedule; or 
' (dj the representation of States in Parliament, or 
' (ej the provisions of this arttdev 

the ammidmeat shall also require to be ratified by the Legislatures of 
not less than (me-half of the Statas.^^...' by resolutions to that bffect 
passed by timse Legislatures before the Bill making provision for such 
anwidment is presented to the President for assent 


Differmt modes for alteration of the provisions of the Cmutitution. 

The Indian G>n^tiUll^oIl ia 3 s down thiee <liffercnt inode.'* of alleratmii 
of its various provisions: 

I. A vtrj large number of pnivi-sions are open lo alteration by the 
Union Parliament by a simple majority, 7'ir , the matters referred to in Art.s. 
2-4, 169 and 240: 

(o) Creation of new Slale.s oi leconstitution of existing States* {0} 
Creation or abolition of Uppej Clumluis in the State'’ (c) Constitution 
of Centrally administeretl areas.-* (</) Adminisiiulion of ScherUded Areas 
and Sdieduled Tribes.* 

These matters will not be treatc<l as “amendments of the Constitution". 

If, however, a matter is not coicrcd by any of these articles, e.g., 
cession of territorj’ lo a foreign power, that tan l*e cffectctl only by enact- 
ing an Amendment Act under Art. 368.''® 

II. In the case of a few matters relating to the federal structure of 
the Constitution, a special mode is prescribed, t m., that Uie Bill for amend- 
ment must be passed by a two-thirds majority of the members of eacli 
House present and voting (such majority being more than 50^/b of the total 
membership of each House) thai, and latifted by the Legislatures of half 
of the States. [Proviso to Art. 368 j. These matters are — 

(a) The tnanuer of election of the President.* (b) Extent of the 


1. 


The irords 'tpeoiied ht bchedtik’ were omitted by the Constitution 

(Sevendi Aibendiiieitt) Act, 1956. 

Art. 4 (2). 

Art. 16» (3). 

Art. 240 (2). 

Fendr^ih 7 of the 5di Sdiedoie and Paragraph 21 id the 6th Schedule. 

5a. Sef. on Agieciiient ndatiiig to Berdwri Uokm, A. 1950 S.C. 8^ 

& AcluOMi. a 
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tacectftive poww of tiw Union and die States" (e) the Supreme Court 
,ind th® High ^urts, (a) Distribution of Icj^slative powers between the 
Union and the States.* (e) Rcpre>.eniatif.n of States in Parliament.* (f) 
Provisions of Art, 36S itself 

111. The remaininit pio\isi.in^ ..f iho Const itn' ion shall be liable to 
be amended by Patlianienl lx a m.iioniv of twotliird- of the members of 
each House present and \o 1 'n '4 i.to\id<d su h ti-ajcuty exceeds 50j( of 
the total membership of lint Ihais,. | \,| V)«1 \o laiifiration by the 
Stale Legislatures will 1><‘ leoimed fn’ da-f- amerulmcnls 


Form of Amendment. 

Art 3t>8 does m>t jius-nlc il.c foisi m .• h’ch < .icndnients may be 
inade. An aincndinenl in,n *lieK*<rt I'M i pio'i inn t<t the Constitution 
without altering its existing text ” 

Principles relating to amendment of the Constitution. 

fa) Snbjert to the special pn^chm bit ,i,n\n hi Art .%8, our Con< 
yiliition ve.st<? constituent now <"• upon the ord’iiu\ Lecri'bturc of the Union, 
ie, the Parliament and there is no sepira^e fiodv for amending the Con- 
stitution, as exists in sonic othci Constitution ” 

(6) Subject to the ptovis*ons of -Art .V>8, Constitution Amendment 
Pills are to be passed in the same v a c as ordinarv Btlb “ 

(^) Provtde^l the pro*eduie as l.iid do* n in ^rf ?dS is ojiiipHed with, 
Pariijtncnt may. In t Consttfithm Amendnunl .\. t amend Art 36R 
itself.*' 

frf) The Courts tT<‘ t« fXiihljif iho \ of cl Constitution 

Amendment Rill, hnt tlie rope of ]oir\ to bf b«^)ited to see whether 

the io\js!ons of \Tt 36Rl>>\ebca lonnlicrl v ilh \*olUcd*^ 

AmeDdment of Art 226 . 


Since Art 226 a ]>roM*'«on inrl^tVil in VI Chapter V of the 
Constitution, the spcci.il proce<l'’re in the Fn vi^o tu Art 368 must be com- 
])lied with if Art 226 is to be inendotP® b^n the Pnniso nould not be 
attracted if the object of "lie aincnibnent is not restiict the scope 

of An 226, and the imprut upon Art 22o is only \ utental ee, where 
owunp to the curtailmcrt rd iinentnl the of Ar*^ 226 is 

narroweil down takine: out certain rises fnan ’is purcneiv 

Amendment of Fundamental Rights. 

A. T^ntil the cri^e of Cnhtk Vn/A,'* tiu S''nTfMne Court had been hold* 
ing tliat no i)arf of our Constitute in is nn u 'cndab^e and t^vt parli"‘*uent nyiv, 
by passing a Constitutifm \nu*nl»n(nt in c.)mph’'nce with die »-equiie- 
inents of Art* 368. sHi'end .in' ? ro\}‘-»*»n the Con^Titut'OTi, inchnlingr the 
Kondainentil Rights and \t» V>8 itself^* 


7 Alts 73, 162. ^ 

8 Art 241. Ch TV of I'n^t V v'h V « ! VI 

9 Ch. I of Part XT 7xh . 

lb P»frfhotf4tfH V, ^ \U i ^ ^ i-i «« 

n. Sottfairi V /W.a < ’‘'50 '■'1 ' 2Rt (10^2) S C R W 

12 It ie netentiy anomnlois th.a! \rt ?? ^.,< 1 . mt hided m Pari TII ^ 

ConsHtuthw. an Amendme:i‘ o* \rt :<2 vot-id not come under the Pronso 
to Art !!)68 

13. S0j<tfi Sinfk V. ^tatc of Ifo'ti^tfiari A 315 fR5/> 

14. Cidat fftak V State of Puniah A 1‘Wr Ifirt fnaias ^6- W 

1$ubh« RanC.]., Sikit SVht Vs.d'lini,?Tn & llulavatuUah JJ \\anchoo, 

^ Rachawat Rampswami IT, diwntine> rr <»iasiTi 

16. ShankttH Ptasad v Vniem of India .A 1951 SC 45S (Kama C T . ^a^. 
MokhM^. Oas* Awar TI. tman’tnousl Sa-mn S.«e* v Sate 
A. 1908 S.0f MS fGaSendroTOdker C.T. Wanchoo & Raghubar Dayal JJ 
mkfwumi A Mudholkar JJ. dissenting) 
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B. But, in Colak Nath’s cacs,** a majority of six Jmijres of a spiral 
Bench of deven has overrulerl the previous decisions'* and taken the view 
that tliough there is no express tx«.eption from the atubil of Art. 368, the 
Fundamental Rights included in Part III of Uie Constitution cannot, by 
very nature, be subject to the i>rocoss of .imrndmeni provided for a Art 
368 and that if any of such Rights is to be amended, a new Constituent 
Assembly must be c<jmeneil for making a new Constitution or radically 
changing it.** 

Tbe power to cede territory. 

Since Art. 368 includes the power to amend Art. I. it is esident that 
the power to cede^ territory which India possesses as a Sovereign State, mav 
be exercised by amending An I Though an onUnarv ticaty may be 
implemented bv ordinarv legislation in exercise of the power conferrinl b> 
List I. Entry 14, re<ul with Ait 253, a iieatj in\ol\ing cession of a pait 
of the territory of Iiulia can be implemented on1\ by amending tlie Con- 
stitution.** 


TempMary power to 
Fatiiaii^t to mdee laws 
with respect to certain 
matUrs in the State List 
as if they were matters 
in the Concurrent List 


PART XXT 

TEMPORARY, TRANSITIONAL JVD SrKCLli PROVISIONS 

389. Notwithstanding anytUng in this Constitution, Parliament 
shul, during a period of five years from the 
commencement of this Constitution, have power 
to make laws with respect to the following 
matters as if they were enumerated in the Con> 
current List, namely: - 

(a I trade and commerce within a State in, 
and tbe production, supply and distribution of, cotton and 
woollen textikis, raw cotton (including ginned cotton and 
unginned cotton or kafntx), cotton se^ paper (including 
new^rint), foodstuffs (including edible oilseeds and oil), 
cattle foddhur (including oil-cakes and other concentrates), 
coal (inchiding coke and derivatives of coal), iron, steel 
and nuca; 

(h) offences against laws with respect to any of the matters 
mention^ in clause fa), jurisdiction and powers of all 
courts except the Supreme Court with respect to any of 
those matters but not including fees taken in any court; 
but any law made Iqy Parliament, which Parliament would not but for 
the provisions^ of tMs article have competent to make, shall, to the 
extent of the incompetency, cease to have effect on the expiration of 
said period, except as respects things done* or omitted to be done 
before the expintion thereof. 

370. Notwithstanding ansrthing in this Constitutian, — * 

. ,, (a) the provisions of artide 23S shall not apply 

T^emporary pmvisiom rdalion to the State of Jammu and 

wiA respect to the State ” w m w awnmu 

rf Janmo and Kadtirir. , A***«>»*v» , - ^ 

(b) me power of Paruamant to make uiws for 
tha said Stale dhaB bp limited to— 


lA For a critical study of the dedskm in Gttak Natk’a Csse, see Ok Vol. V, 
op; 494^1, 

17. %. BerM Ihdon. A 1960 SC. 845 SSI). 

1. 'l^woramd dMds)' XM* added by the Conetiiirilon (IKiteeQlli Aineadinent} 
Act, 1960. ' 



Airt saoRtea oonstitution op inwa SZS 

(i) tlMMo in the Union Li*t and the' Concurrent Uet 

wfai^ m consultation with the Government of the State, 
*** President to correspond to matters 

•pecmM m the Instrument of Accession governing the 
accession of the State to the Domimon of India as the 
matters wtu respect to which the I^minion Legislature 
may make laws for that State; and 

(ii) such o^ otters in the said Lists as, with the concurrence 

®* tne Goj^rnment of the State, the President may by 
order specify. 

BrplafMtion.—¥or the purposes of this article, the Government of 
the State means the person for the time being recognised by the Presi- 
drat u the Meharaja of Jammu and Kashmir actings on the advice of 
the Council of Ministers for the time being in office under the Maha* 
raja’s Proclamation, dated in the fifth day of March, 1948; 

^ rc) the provisions of article 1 and of this article shall apply in 
relation to that State; 

* (d) •uch of the other provisions of this Constitution shall apply 
in relation to that State subject to such exceptions and 
modifications as the President may by order specify; 

Provided that no such order which relates to the matters 
specified in the Instrument of Accession of the State 
rof erred to in paragraph fi) of sub-clause ^b) shall be 
issued except in consultation with the Government of the 
State: 

Provided further that no such order which relates to 
matters other than those referred to in the last preceding 
proviso shall be issued except with the concurrence of that 
Government. 

(2) If the concurrence of the Government of the State referred to 
in paragraph (ii) of sub-clause {tn of clause (1) or in the second pro- 
viso to sub-clause (J) of that clause be given before the Constituent 
Assembly for the purpose of framing the Constitution of the State is 
convraed, it shall be placed before such Assembly for such decision 
as it may take thereon. 

(3) Notwithstanding anything in the foregoing provisions of this 
article, the President may, by public noliBcation, declare that this 
article shall cease to be operative or shall be operative only with such 
exceptions and modifications and from such date as he mav specify. 

Provided that the recommendation of the Constituent Asremblv 
of the Slate referred to in clause (2) shall be necessary before the 
Presidrat issues such p notification. 


CL (1) (d): ^Modifications’. 

1. The power to xxwhuW- ihc i en’ m .M to on 

existing provisions* or to nhroi^*'k* 5t, U nca^^ar^ * Tt i- co cxton^iYe witi 
*he powr to amend and U not confine*! to minor atei‘atioP'' onU 


2. Sf« Um CiwtimtiiHi r \pp!iraMon to lamnu and *^5 

bv the President, in wm-iw of ihp powm 
370 of the Consrifufion with the roivnirrcnre of the 

of .iMnmn and Kashmir [See C 4 \ol V, as amended by the Amendment 

SL v. S/e/f «f j- ^ A^io^\r U<vT * 

4. pHrmW V. JPresMenf «f Mie, A //"-”■ 

fi. Samptff V. St 0 t 9 f /. i k; A. IWO SC. 1118 (1J2S), 

104 
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2. Art. 370 is a special provision for amending the CJonstitution in 
its appHcatirm to the State of T & K Art. 368 does not curtail the power 
of the President under Art, 370* 

3. Art 346 hail been applied onU with modihcations to the State of 
J. & K. As a result, the State T^egislatuie of J. & K has a residuary 
power of legislation over matters which may not be enumerated in the 
State List or the Concurrent List the only limitation is that it must 
not be within the exchishe jurisdiction of Pailiamcnt* 

Declaration under Art. 370 (3). —In evercise of the jiowcr conferied 
bv Art. 370 ( 31, th** Pre>'ident has substituted the Explanation to Art 370 
(11 as follows; , 

— For the jiurposes of this article, the Government of 
the State means the pet'on for the time being recognised by the Presi- 
dent on the recommendation of the Legislative Assembly of the State 
as the Sadar i Rivasat of Tammu and Kashmir, acting on the athite of 
the Council of Ministers of the State for the time being in office ” 


'371. (t) NotiiMlhiiandlnq anvthinq in this Constihttion, thr Prrndent 
wjov. h\’ ordf'r made ‘unih respect to the State of 
Andhra Prade^hP-* pro'tndc for the CanfHtutini 
and function V of reiporal committees of the Leijh 
lathv Assrmblv of the State, for tht modifi^ah '»n 
to he made in the ndes of t>f the (> i<'trn 

ment and in the rides of proced^rre of the I r<tislaln‘e AstemMv of the Statt 
and for any special resporsihihlv of the 6 irernt r in ordir to seenre the 
proper functioning of the reuional committees 


Special pTtnitinn tcilh 
respect to the States of 
Andhra Pradesh, Pun/ah, 
Maharashtra and Gufa- 
rat 


(?) Ko*rvifhstanding anxthhio in ih's Con\titut>on. the Preddent max 
hx order madeSKith respect to the Stot>' of \fahoroshtta or Citjarat,'" pnK tde 
for any special res*'ousibilitv rf the Ci't'ernor for — 

(a) *he cstabllshmmt of seNiratc diyeh^ment boards for i'idnrtha 
ifaratlnvada, the rest of Mahatash'rn ‘xaurad’ra, Ku*Ai and 
the rest of Gufarcut leith the proi'is'on that a repi it on the 
working of eaeh of these hoards sAU he pla'cd each wot before 
the State tegislath'e tssemhly, 

(h) the cquitahlc aJloeat! n if f’.nds for d’^erhipment expenditir 
over the said areas, subjci t to the requirements of the Stott 
as a "lohole; and 

fc) an cquitahte arrangement pror'idino adeqmte facilities f o 
technic it education and vocational training, and adequate 
opportunities for employment hi ser^fees under the control yd 
the State Cen ernment, in re^Peet of all the '■aid areas, ndg'ett 
fa the reqtdt ente/d s of the State as 4 whole 

Amoidment*- The ('imstitution (Seventh Amendnicntl ^ct lO'ift 
has substituted the present Article for the oiiginal Article vhich ran a 
follows ; * 


6. Uindusthan Construrtum Co v Authority, A 1970 J A K 35 

7 Substituted by the Constitution (Seventh Amendment) Art, 1956 
8. The Regimial Committee for Andhm Ptade4i was eonetittrted. with effect irw 
bv run Order of the President the Andhra Pradesh Regional Commtttee 
Order, 1956 

9- The words *or Puniab' have been omitted by a. 96 of the Punjab ReMamaation 
Art. 1966 as a result nf whldi Rinlab *all no longer have a i«id<x»^ oooawttee 
iduc Vll-A teben Ifoiyima fo constituted s piwrateStvie. 

10. Sobadtuted by tile ^nbay Reorgtttiiaation iMh 
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371. NotwitH^landing anything in Hus Constitution during tl period ol ten years 
{roxQ cooQTHcnccment thereof or during such longer or shorter period as Parliament may 
by law provide m respect of any State, the Oovcrntiicnt of every State speuhed in 
Pari B of the Schedule shall be under the general control of, and comply with 
such particular directions, if any, a> may frc»m time to time be giv^en by the President 

Provided tliat the President may oy order chictL that the provisions of Ihn arucle 
shall not apply to any Slate speuficd in the ordtr 


^ AmendmenC ihc obifct tu tlic ntw Auicle is to enable tlie 
J^rcsKieiil to toiisUlule re^j^iunal cuumnUn of the stale Legist itive Assetn 
blies of Anclxira 1 ladesh (and i^nijah ) and ^se^ine their piopei tunctioning 
by directing suitable inudiiKaiioiH to oe m die luic* ot business of 
Goverrunent and in liie luic'- m ii<,euuu oi ilic A-Neiiibl> 

CL (1): Regional Committee. 

1. Ilie Regional Cm iiiute^ n t ctescnl tl is a pait of Uie 

State I^egislature eoiiecjiad, ui t ii- uic lie piOeeedlng^ of the 

Legislature itself 

2. In the lesulij .\il 212 vm Ux< 1 be d i, ac eu Uj ilie prueeedings in 
such Committee* 

3. Wh^^ie the 1 Mi *. i ct pM^ei me Kegiohjl Cuinmiliec 

to nuke reeoinrnci.tla lions t<i li t ^ w ii*Aein lein ni ic^pev-t uf SvheJuled 
nailers, such icconincn ihon ud h e Im lout ui law ‘ 

’371A. (Ij \ ot^ (* )iii ii ^ / / <; ?/, *his t nSiilHtu n — 

SpCCtul pTOtl''\OV UtlH f < I t I 0* Iti! t nt iH f C ^ t Of — 

ropect to the oi t / t { al of the 

NagrUnd. 

(uj Ac/ 7 u tJ a h'Of V 'J ^ I ; 1 7 It ^ tn, 

{ui) tkim >i Lj n it, i?hiuo j 

^ ta>/ ;mjm It 

(n) ai ii ttiH Uf I ui tttui n o.t , 

shall appl-y to itu Aai/t ^ Hit I '*/ 

l\iagalafui ly u ri n ii i //t 

(bj the (rf I Mn)» j \OfU^<jfu i 'jttiii ) i\fi:shthiy to th 

rtupctt to law atul } n7 in tht j \iUiOt<JtuI i r 'm. » /» as in ^ 

ojinion ifUirfiaJ (ushn f at h ^ fiutmia * t \o a u [iu*n\attj Jua 
'i^nmcdvatclv hijou tlu fofoa »n t fu*t n /n i fti^cn >r nr av'\ 

patt ih^tcof a>ul in tl dinfaut I ' /lottunv lU ttWitti fheute tlu 
(rOWiTfWT shalli cjUr < *rwfn/ e n«n r M at\i ? , In 

tndknduai judtjimni a^ tf />*«’ ta\o 

’ Proinded fha^ .f mrt - f « C7» s > \lofluf anv r ’.s is net a 
matter as resptxt^ ii.au n ttu u \ m j ? tiv * r u \ \ i t cum uq^ofod to 
act in the exercise of h ^ / ^qtiDi* if e u ij iht G u ^rfi 

in hts discretiiW shall m ttwl una it t t'nt d \ et an\in'nr d hie /y fh' 
Governor shail mtf ft ia‘ud ir u in itu qunad that he ouqht or 

not to haih^iutid n tiu ti<it w n ' od i, d *a^ lutljuient 

Providid furtlhv tl,ot -/ //.. / »< w/. u h n tiN <>/ « P '»* 

Covemor nr otfuTiv.s.' w//.* <J t’at .i 'k i »hr »; u^^oty j,t I'C 


11 Remnthanitta A P Ktkfo^ad iot tn Ui \ 

ll: V aAA/>L<:. \ 1«'>2 AP .\a.ablu^ouo,n v 

Srsejf. ia Cm t , A. 19t>.) A P M 
■ - • ' ■• t.onsutiiuon < Ibirtetnt'i 


13. 


InaertAd by the 

1.2M963)., 


Anjuidment ) Act, l%2 («ei 
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Gm'e^r to have* spend responsibility with respect to law and order in 
the State of Nagaland, he may by order direct that the Governor shdl cease 
to have such responsibility wtth effect from such date as may be specified 
m the order; 

{c) in making his recommendation with respect to any demand for a 
grant, the OoTvrnor of Nagaland shall ensure that any money provided by 
the (jovernlnent oj India out of the Consolidated Fund of India for any 
spectfu serz'ice or purpose w included m the demand for a grant relating 
to that service or purpose and not in any other demand; 

(d).as from such date as the Governor of Nagaland tnay by public 
notifkatum in this behalf specify there shall be established a regional comcil 
for the Tuensang^distnct consisting of thirty-five members and the Governor 
shall in his discretion make rules providing for — 

(i) the lomposUion of the regional council and the manner in which 
the members of the regional council shall be chosen: 

Proiided that the Deputy Commissioner of the Tuensang dtstrict shall 
be the Chairman ex offtiio of the regional council and the Vtce-Chcdrmon of 
the regional lounctl shall be elected by the members thereof from amongst 
themsdves, 

(is) the qwaltficaiums for being ihosen as, and for being, members 
of the regional council; 

(ill) the term of offue of, and the salaries and a/lo:oaiucs, if ads, to 
be paid to members of, the nguinal council, 

(ivj the procedure and conduei of business of the regional council; 

(v) the oppointment of offuers and staff of the regional countil and 
tfuir conditions of serviiC, and 

(in) any other nustttr in rciptd of "tehuh it is turersory to make 

rules for the const itu4ion and proper functioning of the tcginal 

council 

» 

(2) Notunthstanding anything in thu C vnsliiution, for a period of ten 
yean from the date of the formation of the State of Isagaland cr for sunk, 
funher ft nod as the Goftnu^r may, on the re< ommeiulation if the regional 
council, by public notifuahon, specify in the beludf , — 

(a) the administration of tlu Tuensang dxstrui shall be earned on by 
the Governor, 

(b) where any money ts pro^Kded by the Gm ernment of India to the 

Government of Nagaland to meet the r< qnaremenis of the State of Nagaland 
as a whole, tfie Gm‘ rnor shall in his discretion arrange for an equitable 
allocation of that money between the Tuensang dtslrut and the rest of 
the State; , 

(c) no Act of the Legislature of Nagaland shall apply to the Tuensang 
district unless the Governor, on tlu recommendation of the regionai council, 
by public notification so directs and the Governor in giving such direction 
with respect to any such Act may direct that the Act shall \n its application 
to the Tuensang district or any part thereof have effect subject to such 
exceptions or modifications as the Governor may specify on the recommenda- 
tion of the regional council; 

Provided that any direction given under this .mb-elause fnaiy be given 
to as to have retrospktive effect; 

(d) the Governor may make regulations for the peace, progress and 
good government of the Tuensang district and any regmitians so made may 
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repeal or amend with retrospective effect, if neceisary, 6ny Act of Parlia- 
ment or my other km which is for the hme being applicable to that district; 

(^) (*) of the members representing the Tuensang district in the 
J^gislaeve Assembly of Nagaland shall be appointed Minister 
by the G overnor on the advice of the 
LhteJ Mmisier and the Lhtcj Mmisler in tendering hu^ adMce 
shall OH the recofnmcndalion uj the majority of the members 
as aforesaid 

(iij the Minister for 1 uensang aj^airs shall deal with, and havf 
^rect access to the Gozfernor on, all matters relating to the 
iuensafig district but he shall keep the Chief Minister inform- 
ed about the smne; 

if) nol'tvttkstandtng anything m the foregoing provisions of this clause, 
the final decision on all matters relating to the 1 uensang district shall be 
made by the Governor in his discretion; 

(g) in articles 54, 55 and ilausc (4j aj article 60, yeferen^e to the elected 
members of the Ixgislatii*c Assembly of u State or to each such member 
shall include refereficcs to the members or member of the Legislative 
Assembly of ^^ayalatul elected by the regtonal cowicil established under this 
article; 

(h) in article 170 — 

^ (ij clause (1) shall, in relation to the Legislative Asse^nbly of Na^ga- 
kind hofi'c effect as if f(^r the word ilu: words 'forty-six' 

had been substitufcJ: 

(iiJ tn tfw Miid tkiusr^ the refernhe to defect eU\tu n from terfitorial 
consiiiue7tcics in the State sluill include eleciu>n by the members 
of the regional Cftnnal isiahlldied under this article, 

(iii) in elaiues (Jf and (5J, rcji fences to territorial cofisUtucncies 
shall mean rejereme^ iif itrfii )? consbiutfuics in the Kohima 
Gful Moicokchung districts 

(3) If a 7 iy difhcuity uns's in giving effect to any iicc foregoing pro- 
iisions 0 } this atiule, the rrej>uleni may by nrd r ih anything (including 
any adaptation or miHlifuation oj anv oihcr utticlej wh^Al appear^ to him to 
be necessary for the purfose oj femcrvuig that difficultw 

Provided that no such t rder Jiall be nuidi after the exfiration of three 
years from the date of the nt motion of the Suite of Saoalaud 

IlxptanaiiuM - In tlr\ article, the Kohima, M^kokchung and Turcnsang 
districts shall ka^'c the ^ame meanlr(f< m th^ State of Kaaoland Act, 1962, 


Object of Aineodment. 

In filly an aj^nniient rciKUetl bv the <T()\crnincnt of 

with the" leaders of the I’cc^ples limieiition unoei which it was dcciueu 
that NaM Hills 'fuensang Au*a Nagaland k a huh was then a ' 

TiibaJ Area within tlie Mate oi Assam, would he formed into a separate wtate 
in the Union of India. 


U, Pamtabk 2 of the Lon^tituU&n of Difficulty s) 

1424963) that artuk 37H oi thi 

hem eSeci as if the lolioiewg (nonM> nye added to paragraph (0 of sulh 


if ' i‘1'C IV •/ '»-■ <••«'/ 

™ «« s f ^ x 

TWwmf MUnct in ihc Legi^ftaUvc of Naialand. 
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The Agreemenf ittfcr alta provkled that — 

(a) the Goverjior of the Stale of Nagalaiwl would have special respon- 
sibility for law and order for so long as the law and order situation con- 
tinued to remain disturbed on account of hostile activities; 

{b) the Governor would have general responsibility with regard to Uie 
fun<Is made, available to tlie new State by the (Joverninent of India; 

(f) the administration of the Tuensang Ihsirict of Nagaland would be 
carried on by the Gov ei nor for a jieriod of ten years during which it is 
expecteil that the people ol that area would be in a position to shoulder 
fuller responsibilities of administration. A Regional Council is to be formed 
for the said Tuensajtg District comprising elecied representatives from the 
tribes therein. This* Regional Council will suj^ervise and guide tlie working 
of the Village, Range and Area Councils m tliat district and furtlier no law 
passed by the Nagaland jUegislaturc will extend to Uiat district unless so 
lecommcnded by the Regional Council ; 

(<f) Acts of 1‘ariuiinent .shall not apply to Nagaland unless so decided 
by the Nagalaml L,egislature with regard to. — 

(») rdigiuus or social practices of the Nagas ; 

(ii) Naga Cusloinaiy Law and procedure; 

(iii) adinmist ration of civil and criminal jusiice invohmg decisions 
according to Naga Customaiy I<aw; 

{w) ownership and tian.sfer of land aiul its resources 

As these matters are pecuRir to the proposed new State of Nagaland, 
provision with res^iei’l thereto h.is to be made in the Constitution itself A 
separate Act,*’ for the lormation of the new State relatable to aitidc 3 has 
also been simultaneously passed. 


*371B. NotmthstMtuirng anyHwiy m Hits Lonstituhon, the President 
laov, by order made Joilh resj'cet to the State oj 
Special firevtsf OH mth yiaam, provide tor the row rrihdio/i and func- 
Assam- ^ * a e oi ^ lommittce of ih%' Lcgislathr Assemblv 

oj the e>tate constshng of nurmhers of that As- 
sembly elected from the trilnil areas specified in Pari A oj the itd>le ap- 
pended to Jtaragraph 2U of the Sixth Schedule atid sttch nHinb< r of other 
members of that Asse*nbly as may he specified in the order and for the 
modificatwns to be made tn the rule oj proctdnre of that Asscmfdy for 
the constitution and proj'cr fiitutwnmg of such loiimiUce. 


Amendment. — Art .VU’* was mseited bj the Constitution (Tw'Ciit> 
Second Amendment) Ait, IWJ, w.ef. 69 in onkr to facilitate tlic 
creation of the sub S.ate ‘Meghalay,a’. Ihe legislative ('ommittec referred 
in the present Article viiil con.stitute the legislative body for the purposes of 
the Assam Reorganisation (Meghalaya) Act, 1969. 


372. (1) Notwitbstead^ the r^pcel hy that Conttitatioa cf the 
, enectments refenred to in artide 39S bdt enbject 
Coming of fore* ^ the other provisioiu of thU Constitntieii, eU 
*" J® ^ territory of iiw»«- 

dintdy bdore the coauneneemmt of thU Con* 
•thvtfion thdD coittiiiiae in force therehi ontil altered or repidod or 
•antnded by • competeiit ILegidatwre or other oonpetMit mmiority. 

(2) For the purpose of bringhtg the provisions of nny kw in forro 
k the territory of Indk into accord widi the iwovidons ol this Consti* 


15. The Stafo of Nsgslsad AcL 1952 
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vHbl^er hv^**^ "‘•^« •«cb adaptations and modi* 
of repeal or amendments, as may 
datil^n^^ provide ih^t the law shall, as W sml 

" the ord^r, h^ve effect subject to the Zm- 

2r.al 

(3) Nothing in clause (2) shall be deemed- 

(a) Pre.idemt to make any adaptation or modir 

from fK ^ter the expiration of [three 

from the commencement of this Constitution; or 

Legislature or other competent 
"P*®*'"/ «>■ amending anv law adapted or 
modified by the President under the said clause. 

/— TTie expression “law in force” in this article shall 

lll'^»K**f*****f°*^ *” ? Legislature or other cooqietent 
?. j temtory of India before the commencement of this 

CMstitUtion «n« rot previously repealed, notwithstanding that it or 

parts Oi it may not bo than in operation oitbar at all or in particular 


Explanation II Any law passed or made by a Le^slature or other 
mpetent authority in the territory of India which immediately before 
toe ^ommenceinent of this Constitution had extra-territorial effect as 
wen as effect in the territory of India shall, subject to any such adapta- 
tions and modifications as aforesaid, continue to have sudh extra* 
territorial effect. 

RApIcnation III -Nothing!’ in this article shall be construed as con- 
timiniir^ any temporary law in force beyond the date fixed for its 
expiration or the date on which it would have expired if this Constitu- 
tion had not come into force. 

Erpianation tV An Ordinance promulgated by the Governor of 
a Proviso under section 88 of the Government of India Act, 1985, and 
in force immediately before the commencement of this Constitution 
shalli unless withdrawn by the Governor of the corresponding State 
earlfer, cease to operate at the expiration of six weeks from the first 
meeting after such commencement of the Legislative Assembly of that 
State functioning under clause (1) of article 382, and nothing in this 
artidie shall be construed as continuing any such Ordinance in force 
beyond the said period. 


Object of Art. 372. 

The »>biect of thn o i 1 • ^ \\V 1o i ' m ihe .onimr^Ke 

c*f the exi'-tiflC 1 < n'«t i ^ '-t in i < i n o Gni ni ent of Ind'i 

Act. 1035 h\ Alt If .1 rf rcM ic ^ ^ ^ i h\ i .empe'^'nt 

auth<>rit\ •vnder n»'\ Ct u “M’Mirj ** 


€!• <1): ‘‘Subject to the other provisions of the Constitution’. 

1 . Thu< 5 . «hou£;h an iM'-'tn? Uv connnws to be in^furce uneilr 
present Article it c»nn<ii (.on'tuciu in\ ('f the Conititutmn, < (j , 

Ar. 226 or 227 , »• <.r 27 V. ' 


SuMituted hy the ConM'tutmn iFjtm Airt ndnient > Act. 1951 s 12 for 'two 

17, IfSe oi U. F V Jamfndfr A nqA 4 > SCK 380 

t& S I.Cartm^v Boaid oi A t%l &<- -W. '.ioi uwwi 

»£. MiiiTXte. A 1962 AH 963 
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By reason of this clause, if there is any irrecondlable conflict between 
a pre-Constitution law and a provision of the Constitution, the latter diall 
prevail to that extent.” Such inconsistency must, however, be spdled out 
horn the express provisions of the Constitution and not from any 
suppos^ political phito-sophY underlying the Constitution,^* In other words, 
an Article of the Comstitution by its express terms may come into conflict 
with a pre-Constitution law wholly or in part; the said Article or Articles 
may also, by necessary implication, come into direct conflict with the pre- 
existing law. It may also be that the combined operation of a series of 
Articles may bring about a situation making the existence of the pre-existing 
tow incongruous in that situation. But the inconsistency, if any, has to be 
determined with reference to the express provisions of the Constitution and 
not anything dse.“ 

2. Art. 372 does not enlarge the scope of Art. 277.” 

3. It has been held that the provisions of Arts. 72, 161 and 236 of the 
Constitution are inconsistent with the prerogative power of the ex-Rulers 
of -Indian States to grant sjispension or remission of death sentences and 
the latter power must, therefore, be deemed to have been superseded bv 
the Constitution.'-” 

4. On the other hand, — 

The principle of prinritv of Crown debts (ie, debts due to the 
State) is not inconsistent with anything in the republican ConstitMtion. 
because it is essential to the proper functioning of cverv State that debts 
due to the public funds should have a prioritj over debts due to private 
individuals.” 

(b) The competence of the Legislature to enact the law has to be deter- 
mined with reference to the time when the lau was m«tdc and not with 
reference to the provisions of the Constitution ” 

Thus, if *3 law. when made, was invalid imdei the. provisions of the 
Government of India Act, 1935, no question of it^ contintiance after the 
Constitution or of contravention of its provisions ari.ses 

But if the pre-Constitution law w.as made bv a competent authority, it 
will not cease to continue after the Constittifion merelv because that autho 
rity has lost its legislative competence over the suhicct-matter, provided onl\ 
the law does not contravene any provision of the Constitution other than 
those dealing with the distribution of Tegislative power” 

For the same reason, where a pre-existing l.aw' was vaU<1 at the time 
of its enactmer.t and was continued to he in force after commencement 
of the Constitution, it does not become voi<l, by re,ison of is incotisis 
tency wdth a Central” Act made after the Constitution, under Art 254 
T^t State law continues until repeale<l bv competent autlutritv', bv reason 
of Art. 372.". 


Repea l may i>e retrospective. 

The competent Lejpslature under the new Const|tutinin mav repeal the 
ead^ng laws with retrospective effect, and even with effect from dates 
earlier than when the Constitution came in force.** 


1-16. Vereed v. Statg of T. O., A. 1965 SC. 142: (1955) 2 SCR. 1198. , , 

17. B. S, 'CpTpofetim v. Vmm d Iniht, A. 1956 Cal. 26 (3t)\ Bank of India v 
Bomnan, A. 1655 Bom. 906t HhOuitkaH CornmortiS Bank Ui. v. Vdm of 
India. A. 1966 AH. 474 (477). _ ....... 

1& Stato of Orim V. Satjwmi, A 1961 Orfsta 196 (200). 

19, Manhof v Saattf, A. 1981 S.C, 

20. VdoH of India v. Madaniopal, (1964) &CR. 541. 
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Repeal may be express or implied. 

As in the case of repeal of other law^, the repeal of any of the law in 
force’ may be also implied by an inierpretalion of some pnjvi'^ion of the 
Constitution or some subse^pirnt Act of the Ivecji^lature. 

Thus, it has been helrP® that tl'c i>rero 2 :ativc power of the ex-Rulcrs 
of Indian States has been 1al.cn nwav eilbet bv Arts. 72. 161 ''and 238 of 
the Constitution which are incrinvist^*ti< Vviili nnv prcroi^ativc or by Aet T 
of 1951 which extended the provisunis of iIh* Criiiiinal Procedure Code 
(which contains ss 401, 402 and 402 V) all Pari B States. 


^*AII the law in force^*. 

1. Thi.« expression include^ not on]\ ibe enactment of the Indian 
Legislature but alsi> the common law of the land which wa-. beincr adminis- 
tered by the Courts in India This imIudcN not onlv die pcr^ounl Jettv^^ zis , 
the Hindu and Mahorrtedan l<iw^. but aKu do rules of Er'^ilich Coninjon 
law, e.g.. the law c»f torts'*^ is well as (U^'toniarv law the rules of inter 
pretation of statutes 

2. It is to be noted that the /lefjniti‘'m of ‘bv* in force” in Explana- 
tion 1 of the present Vrticle d^ffe»‘s frotn tlie definUion of “existing law” 
in Art 36^) i lOI in this that ''•^hile die word “means” used in Art 366 
(lOL the Avord “includes” ihed in the present Explanation^ Case law 
or itidioial (leci'^ions ar<‘ thus included in lbe txiire=sion ‘law in force in 
Afl*372®*'* Privv (Vcincil dci iMon^ an. a^cordinglv. hindine on the T^^gh 
Courts and nibordtivte CouiK undl overnded bv the Sur^reme (Vuirt.^^ 

3 Thcli in \it^ V^^ M0\ ‘nd VI lav’ a’-o indudes subordinate 

legislation"’' Thu- '' viTl’M oft!,. \rticb> An 225> rdes made bv 
IliC High Courts nnd» r ♦b** t'i*>\ernment <d Indi* Act sh 4 ll continue in 
force, subiect U the CVai litution mtd repe»lcd oi alteicd bv a competent 
Ix^gbiature* Simil' rb rule-, leguUdnn’- and orders made bv die Govern- 
ment. which vcie in natu-e would care within the pur\dew of 

this Explanation ' * Tb‘ ■> '^u G'tdc’ tv'^le lu' the Gtivernor -General 
under s. (3^ oi* the t'.(.^ernm(nT c»f In ha Act Id^? imestiug the Chief 
Commissioner vith the ,iiuhorit\ to a Inumsto! a ('hief Cummissioner s 
Pro\ince is in ii'^tute of a IcLrisbtiie proAision i- av'<.orihngi\, a raw* 

in force’ within the n’cunm-^ rd Art , i 

4 ATere exccut‘uc ar «/huini^tinTwe or bis ^'owiMr. woulo not come 

within the niiniew' of t*rhcT Ait ilOi or 372'' as 

lions No 212. Simihr^' while ^♦atutoT\ not'tiA'atum^- wcuilo be la \ m 

force. execiiti\e notifwatiouv voubl not 

The Letters [’atcid u’'d’ng to tlc‘ d'rec 1 ic'-uency High Coirt , 
issued’ bv the Crown would pUo comt wid hi ext-e-Mon ?o rd-o 
*the law> made bv the <\ Pub*- of Tndi lU states 

' Of-' r.Min' 

g. 2ir 5 . 

In rf RonfoM^ahtht. ' 

OuTbackm V Staff 

State V. Gakalckattd ’i? V,,lr 

MI* 332 (3.«) 

oiif; a,W'(i~ ” '”™' 

I see. 702. 

lei.— 105 


21 . 

22 

23 

34 

25 . 

1 . 

2 . 

4 . 

5. 

6 . 

7, 

8. 
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6. Every order of a legislative nature,* made by the absolute HuVr 
of an Tndian State, had the force of law constitutes an an ‘exi«*ting law' 
under Art. 372 (1). The lights cmiferrcd bv such an order cannot there- 
fore, be extingiiisliCil otherwise lhan by legislation.® 

But there is no bar to an excentixe act*®-’ or a grant or a contract 
made by such Ruler being iiKxiincd by an executive act of the appropriate 
siKcessor Govemment.’® e.g, wliere the Rider puquirted to act under certain 
administartive Rules framed by hims«*U and not in the exercise of sovereign 
power'' 

CL (2): ^May make such adaptation*. 

By this clause, the President is authonsed to adapt existing laws, but 
the operation of the existing laws i*. vot conditioned by the making of 
adaptations or mo<lific:»lions by the President. TIenre. it cannot f)e con- 
tended that an Ordinance made bv a Rider of an Tndian State lapsed hv 
reason of the absence of adaptation by the President.'* 

*Shall not be questioned in any court of law*. 

1. These words pieclnde an attack on the Adaptation Order t^n the 
ground that it does mofc iJum met eh f'ting the existing law into conformity 
with the Constitution and i'^, in consaiuence, ulho the iKuxer confer- 
red by Art. 372 C2V'® 

2. But thev do not protect th#» Adafitition t )idei fr»)in being challenged 
on the ground that it con^raxenes some other providon of the Con^titutum 

ExpL 1: *Shall include*. 

These W'ords show’ that the definition in I is not exhiiu«?tt' e 

Hence, it includes - 

(a) An order issued hx' the Gmernor Cei'crd iindet die r,(»\erTunent 
of India Act. 1^35, r>roxi<led it v * s a di** tingin'- bed ^rom an 

administrative order 

^b) The doctiine of prioritx of debt-^ due U) th»' S'atr which vas a 
part of the law prior to the coT»unencrmenl of the C<*nsiio»tion .ovl which 
i« not inconsistent with die republic an form of Onvnunen* ^mder the 
Constitution " 

fc) Rules made the High Court »n of tin nnwers conferred 

by the Letters Patent pror to the comm nctmcfif of the Constitution'* 

fd^ Orders unde? tlie huhan Trdeivndetii e \ct ld*i7, such "'s the 
Indian Independence f Legal Piocecdings'. Ordtr, 1^17’® 

^mpetent Legislature*. 

This meann that wh<n die h\s ^is^rd 4 h*' 1 r^gislature vhicli 

enacted it had legislative poxxer xvith rc'^pect to the subj^Kit matter of the 

9. Mttdhaoroo v. Staf^ n1 M fi A 19fi’ 

10. Narine PtattH> v M Oritna A l‘«4 ‘■C J79n f 179^) % ftlalf of A/. P. v 
Jtampal. A 19fi8 S.C. 820 

11. Sental Nagpur Cotton MitU v Board of Pfrenue A t%4 SC 888. 

12. State of Af. P. v Paghar^rndru, A, 1906 SC 704 {7m 

13 Bengal Naetmr f'ntlon Mills v. Board of Reienue, (1984) 4 SCR 190 (196)' 
A. 1984 S.C 888. 

14. Deeai v. State of Bombay, A 1960, SC. 1312 

15. Smdararamlfr v. State of A. P„ 19^ SC. 4«8 im) > (19B»> SCR 1422- 

1«. Edward Milts v State of Ahner. <19851 1 SCR, TW. 

TT, B. S. CorporatUm v. Uturn of India, A. mS S.C. 1081. 

18. In ft Kantmtttakuhi. A 1968 ArvO»ni 161 (164) P.B, 

18. S. C, Bom \ Dgb. A. 1956 CttL 222. 
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legislation. It does not inaUrr if iliat Icgishtute has Closed to have that 

Ijower t'W Constitution, l>v reason of a redistribution of legislative 

powers by the Constitution*^ ^ 


Validity of subordinate legislation issued after the Ctmstitution. 

f A^? cxistinif btw (.,niin l<•^ n, rsin. in in opcratiftfi bv virtue 

of Art. 372, the i)o\,cr onf. tn<i h, mkh i,n. u, , -.akc sulxirdinate legis- 
lation also continues to len.mi i d d. o M. ,t m onkr oi notification mav 
be issued umler sii. 1. law on, .ftn the nKn.uien, of the Constitution 
even tluiugh the Ucgi> atiMc v.hich tl.e 1 ,a i„^t the power to 

make a new law relating Oi the suhjnt^* 


'And not previously repealed’. 

The Article has ,y, aTpiuatiui, o l.u\- wh,-ii )i 1 expired or been 
K’pealed prior to 26-1 50 


^YotMfithstftfidifi^M*************!!! pdrlictilsir 

1 The of Rxnl T u, mko cUm* an nnrepealed 

enartrnent of n compftpnt o ic '\t the com- 

mcnccmcnf of th<* C ori'^titotKin \^i1] l/t* i 1 v (' itp*M the 

of Art 372 fl ), c\ cn thotiuh it li*'* nf>t '‘t iT'ito ffirr^^ in J\ny part 
of India or r^nv pait5<nlaT auM (,f Tt*hj cr .>f ^hf =*' If thi^ Explana- 
tion had not hecn iii-scr 1 er|, *la’\ in font* \i\e inrhided only such 

laws which >'eii a<tr<dh in .»]K.‘r ^ "he • ^nronienl of the 

Constitution ** 


2* It ha^ hem hold b\ the C * pt* ^ jlhr‘t In* reason of 

these V ords, it \\j<s ]Mt ihlo for dK* K G(« » ’■’m *n extend the 

Police Act, 1R61 to Kaii'‘thin c\en if^r ilu n>n luiKcment (.f the Ct>n 
stitution, thouj^h ‘Polkc* is it State ^rl k< t tmler t' ^ ('niisiitution Awhile 
the Police Act is a Cential eni'^tmon* 

ExpL IIL-~T Ins h \nl nietclv T»ro\tdes te»"pi rr.ry st*itutes shall 
h«ive their lives auton^aricallv (xtended 1 a vntue of the oroviMiins of Art 
372 fn It did no< tett ^ tlie |)o\\«r of 1‘ ilir»pient extend the period 
of an existing teinpuiarx M tint* if P.iilmrtnt find- i iVve'^'^arv to do so^ 


^ 372 A* fl) Per fhr / { hrhi j rn thr of an\ tet» iti 

^ s A-^c' ir htd^a oy nr av\ p^.u* hmvediateU 

P(^u'ef of thi Pre^idnu 




I . I ■ .1 y * j/i, ( nni’ h i n* f thr Con iiiuHon 

^ ^ ^ i )i*f\ Jnicndv’i'v^ i 1^36 accord wth 

the t*riniswn\' *f i\}t *it i n a {vve,\\\l thjt Act, the Preddcfit 
MOV order tuadc before fhe U* I'Vv of 1^57, tmkc ^uch 

adaptations and tvod'f'aC'^ny * tl " 7k hither hv rtwv of ret^eal or 
amcndfncfxt, as na\ I' t \ ^ n* ivd that the ^azt* 

^halK a^ front da*^a^ our\ ^ * *^eif in di' r o/’r, luT*e rffict nfh*c t 

to the adaphiPon^ avd tv < v m a* i h adaMoi^oi ^r 

nmiifiaUh^n ^haH fe tjues^ n bj at ' ' \n. 

(2) yfolhinof in fl dented f /r e-v;/ j (Othpdrnt 

le^slature or other init^efeni ontiiK rt*y ft n* repeahvf/ or atnt^idina 
adapted or mod^ird by the ^sufent vndcr the said clause 


20 

21 

? 2 . 

23. 

24 . 

25. 
1 . 
2 . 


S t Cmtnt V Bd of Rerniue \ 1 %I 

Jnder Sin^ \ State of Ra^a^fhan < W 7 » <CR t ?05 ib.O) 

State of P P V Ja^tsfomda \ ^ 

htindra v Ula Pia^ad \ 

Kutti V. State of htad'O^* h 

Ran Btdtadur v nanuwant A 195 / jRai p, rwv fVW tgm 
Ahhimanva^ State of HW ^rt 1955 .^^* 

Inserted by the Conetitxition t Seventh Amendment) Act. 
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SHORTER rONSTJTimON Of INMA 


(Alt ML 


S&ipe «t Art 3T2A. 

1. This is an additional iwner to ad.ipf a law, besides the power 
confetrc«l by Art. 372 (2),’ which ceased to exist after 1953. By reason 
of adaptation under the present power, the definition of ‘State’ in s. 3 fSH) 
of the General Clauses Act. as auai>led in 1956, includes 'Union Territories'.* 

2. For the same reason, the jurisdiction of the members of the Police 
Force belonging to a Union Terrilort* inav be extended to <jther States, 
under Entrj 80 of List I of Sche<lule VTI ‘ 

373. Pimny of President to make order in resfect of persons under 
prtTenthv detention in certain cases* 

374-378. S'ot ref rioted, heimi transitional frm'isions hasinff little 
imparUmce non’ 

*[378A. y ot7i‘ithstandiuq anvthintj contained in 4rt 172, the Leqif- 
Special provision as to Assemhlv of ike State of Andhra Pradesh as 

duration of Andhra constituted under the prot'isionr of sections 28 and 
Pradesh Legitiative 29 of the Stetes Reorf/anisation Art, 1956, shall. 
Assembly. unless sount r dissoh'ed, continue for a pcricid of 

fate years from the date referred to in the said feciion 29 and no lonifcr 
and the cxfnration of the raid feriod sha'l oferale as a distoludnn of that 
heqislatxfe Assemhlv ] 

379-391. Ref hy the Conrfitution (Sci'cnth Amendment) .-let, 1956 

392, (1) The President may, for the purpose of removing any 
difficulties, particularly in relation to the transi- 
Power of the President tion from the provisions of the Government of 
to remove difficulties Inida Act, 1935, to the provision of this Consti- 
tution, by order direct that this Constitution 
shall, daring such period as may be specified in the order, have effect 
to such adaptations, whether by way of modification, addition 
or omission, as he may deem to be necessary or exptdient: 

Provided that no such order shall be made after the first meeting 
of Poriioment duly coostituted under Chapiter II of Part V. 

(3) Every order made under danse (1) shall be Irid before Parlia- 

(3) The powers conferred on the President by this article, by article 
314, by clause (3) of artide 387 and by article 391 shall, before the 
commencement *4 this Constitution, he exerdsable by the Governor- 
Gmerol of the Dominion of India. 

Scope of the power to adapt. 

The scope of the jK)\ver confeired upon the Pre^iflcnt l»v cl, <1 ) .wu'* 
\’ery wide and he was comjvtent to umke an adaptation. In nio«lifjing, addint* 
to, or omitting from, the existing provisions • 


3. Adva»rc« Ins. Co v. Omudamat, A. 1970 SC. 1124 

4. TIfis artkk has ceased to have effect Hence, not reproduced. 
9. Inoilrted by ^ Gat^tutiQn (Seventh Amenthamt) Act, 49M 
6. CoreiMl %Siata of pSolsh. A 1969 SC 513 (Si4). 
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I ’ART XXIl 

SHORT TITLE, COMMENCEMENT AND REPEALS. 


Short title. 


393. This Constitution may be called the 
Constitution of India. 


394. This article and articles S, 6, 7, 8, 9, 60, 324, 366, 367, 379, 
rrtmmi*nrAmi*nt ®hall comc into force 

at once, and the remaining provisions of this 
Constitution shall come into force on the twenty-sixth day of January, 
ISM, which day is referred to in this Constitution as the commencement 
of this Constitution. 


39S« The Indian Independence Act, 1947, and the Government of 
India Act, 1935, together with all enactments 
Repeals. amending or supplementing the latter Act, but 

not including the Abolition of Privy Council Jurisdiction Act, 1949, are 
herchy r^>ealed. 


Effect of repeal 

Nt)tvMlh''tan(ling the rcj^eal uf ihe tuMunnicnt nf !n«b.i 
the luduin e Ad, the laV." rido r 

» OnUrs ma^ie uikIii the ln«lnn ( \ 

In |h n foUl h^ MT'U (»» \l tl • Oft 


\r*, 10^5 nr 
\ct nf 

shih (nntmur 


1, JSrfwsrd 
8.C.I— (footd.) 


SM> of Ainu*. I SCR. T.i'i 




FIR$T SCHEDULEi^ 


[Articles 1 and 4J 

J. THE UTATEi) 


Nam 


Ttmlone^. 


, Andhra Pradt%h 


2. Atsam 


3 Bihar 


*LiV tenitmi"! •>ppcifi/‘i^ in sub-sectton '21 

hi iicHrn of lla‘ Andhru ^hile AU, 1968 

ml MCtUiii (II of let troll 'i of the Stales 
Iteergan’Uition Jel, 195(i, and the Fust 
Sihidileu the Andhra Pmdeih and Madras 
(Vditun of ]toundnr>es ^ Aet, 1969, Int 
e’cl'i imi the tniit iro s spft thed in tht Second 
Schedule to th v.entiowd Act] 

Till terr'onn who It nwhediatfly before 
th lowi’*. 'tC'Minf (f 'Its i''oiisHtution uere 
!>i III ] rovin' of issam.the KImi 
St Iks uni th A sioi 'Iiild Areas 'ami the 
krn'orie^ ufii'euto in Part ^ of the First 
SJ., Iu„ to the J 'P'l'”* 'Lmtones (Merger/ 
Act, V'boV titd '-r* 'll ‘11 krritoties 
<•;„ 'ified in the Schedule s ih Assam (.illf»-a- 
tionofL' lo.ihties Ad, pill, ml the teiri- 
torus svH'ified i> surfer urn (1) of 3 of 

th, State of N inland h'’,19'>2]* 

Tlu t,»,Ur„s uh h uiunednleh he/o’e the 

CO, I, men rtf tP of th, St 01 ^tnU„on nW 

rrmvnsln , e P , sun e of Bihor c une 

hin, amtnuhie’ n if tuev f'^mt I I»tt <f^ 

th- 

ch,H,e i'l) of sub-sect,' ofseilicnS 
the Bthv ani Uttar h fieshi All, rai ton 


S«Wrt«i:«l'Vy'lb. II B und.nH A.t ««», 

nnmiuui fcr th. A»dh»» p^*^-** '7i 

th* «tty. W • f. J-i « . '*«>• C»’ ’ P . C V„l. 8, p. 167#]. 

mm hf th. Mur.* tmimm «». m .. 

iJULi hy th* auA el Ao*. W®1 





4M9flswi wiiwnnKiwv w oedh ' 

t«rHtorii», 

fif JB)mtfilarit») Jct^ t&*K mMimg 

IM imitoriet tpetufiti «n (1) ef 

<eeft0N d th$ B%h» <m<2 W»t Smgal 
{ftawftr 6f TtmtoHit Act, U [ttiid 

the Umtofiee tpeetfied in eleme (A) ef tub- 
teetiou (l) of etetton 8 of the fint mentioned 
Act]. 

The temtonee referred to tn eub-eeetton 
(j), ofeecttonStf the Bombay Seorgantia- 
inm Aot, I960*. 

The terrttoriee tpeatfied m evb-eeotian 
(1) of eeciton 6 of the State Reorganieatton 
Act, 1966 

6. Madhya Pradeeh The terrttoriee tpecified tn tub teohon 

(1) of etiUon 9 of the States Beorganisatton 
Act. 1956 [ttnrf the First Schedule to the Raja- 
sthan and Madhya Pradesh (Transfer of 
Temtorvs) Act, 1956} ’ 

**?. Tamil Nadu The tetriiortee uhtch immediately before the 

commencement of this Constitution were either 
comprised tn the Promnce of Madras or were 
being adminiitered as if they formed part of 
that Province and the temtories specified tn 
section 4 of the States Beorganisatton Act, 
1956,* [and the Second Sehedule to the Andhra 
Pradesh awl Madras (Alteration of Bounda- 
ries) Act, 1959 * but excluding the temtones 
specified tn sub section ( l) of section 8 and sub- 
section (1) of section 4 of the Andhra State 
Act, 1963, and temtones specified tn 

clause (b) of sub-sechon (!) of section 5, seotion 
8 and clause (S) of sub-seettt^ (2) of * 

4n. AdM bf t. 4 ottji* Blhu u4 CTttar Ph^mIi (Altmtion vt BobwlMriw) A«t, 1468 
8. AA8<4 bf tlM Bib«r A Wist Bm|«1 HSnndet of ZonritoriM) Aot. 18S8 E«Mo 0|, YoL 
8.P l««S}. 

8. BobotitaM bjr th# Sombop RoerfoaiMtiOB Aot (11 of 1880), w Af. t>8>80> 

T, A8Mbl*tioB»)oollunk|i81foi%9»tt»4oik(Zna»Nrol1)inttiNtai)Ao^l8i|« 

8. BnboMatoA by lb*OoM4)kof4«tti,(8Mon(b Ai B op8« H »*)4<>t 

f. AA8aA hf «Im Awttm TaAfsk lOhdaM WhsesAm si M wsiui M m ) **>> W#» 

. t480(^«i.T«tB»p.l8ltt). 


*4. Oiyarat 


6 Kerala 




cM^samingtciii oitajk 


m 


Miin$ Temtoritt. ' 

ttehon 7 of th» SMu S«orgttni$atto» Aat, 
1968t and the temtonei tpectfied in the Ftrtt 
Schedule to the Andhra Pradesh and Uadraa 

* f 

(Alteration of Boundanee) Act^ 1959*^ 

• 

Maharaihira Tke terntones specified in 8td)^8ectton (l) 

of section 6 of the States Reorganisation 
Act, 1956, hnt excluding the territories referred 
to in sub sec, (1) of section 3 of the Bombay 
Reorganisation Act ]9b0\ 

0. Mysore ... The temtonei specified in sub-seciton 

(l) of section 7 of the States Re organisation 
Act, 19 


10, Orissa •• The ierniortes ulitch immediately before the 

commencement of this Constitution were either 
tomprisiJ in thf P/ovince of Orissa or 
weie being aihntn ^tend as if they formed 
part of that Province 


11 Punjab The Utntonei specified in section 11 of the 

Sillies Rf orgo nnauon ict, 19)0^^ [and the 
terntories referred to in Put II of th First 
Sc kedulp to the Acquired Terniones ^Merger) 
Act 196iP ^^[but excluding the territories 
Tifetred to in Part II of the First Schedule to 
the Constitution ^S*nth Amendment Aetj 
I960} and the ternune^ specified in seition 
Cl) of section 8, section 4 and sub-seciion\l) 
of section 6 of the Punjab Re organisation Act, 
1966, 


lU Rajasthan 


The iemtoues specified in section 10 of the 
States Reorganisation Act, 1956^* 
excluding the territories specified in the First 
Schedule to the BojasOuin and Madhya 


10 


n, 


It* 
^ It* 

14 

U 


■iiM to* to«i "toto-* ■' 

li'S’lto OMMU- ( Hurt W-- ) ^ 

^ k, » *1 til. Art, W». 



momctoi owtutMA 


(iSdkbt 




Terrihriu. 

Pradeik (Tnuui/«r </ fmitoriu) Jet, 
1969] *• 

The tenitoriee whieh immdiatelv before the 
eomtnenement of thie ContHMion wre either 
eompriied *n the Pronneee or mre being aJmJ- 
nutered at if theg formed part of tAof Pro- 
etnee and the territorm ipeoified m elaute 
(b) of tvb-eeotum (i) of teoHon 8 of the Bihar 
and Uttar Pradesh {AUeratton of Soundarm) 
Act, 1988, but excluding the taritoriee specified 
tn clause (a) of svb-tection (1) c/ section 8 of 
that Aet[. 

Id, West Bengal The temtorm tohioh immediately before the 

rommencement of this Conshtuton were either 
comprised m the Province of WmI Bengal or 
were being admtmttered at \f th-y formed part 
of that Promnce and the territory of Ckande- 
magore as defined tn clause (c) of section 9 of 
the Chandemagore (Merger), Act, 1964^’’ [and 
also the territories specified tn svb-sectton 
(l) of section 3 of the Bihar and West Bengal 
(Transfer- of Territories) Ad, JPtftfJ,** [and 
the ierntortes referred to i« Part II of the 
First Schedule of the Acquired Territories 
(Merger) Act, 1960].^* 


Marne 

18 , Uttar Pradeeh 


IS, Jammu and 

Kashmir The temtorm which tmmediatrly befoie the 

commencement of this Constitution was 
comprised tn the Indian State of Jammu and 
Kashmir. 

Nagedand .« The temtones specified tn sub sec (l) of %• 8 

the State of Nagaland Act, 1989. 

It, Maryana The terrilones specified in eub-secticn 

(1) of sections of the Punjab Beorganisation 
Act, 1988.*^ 


tt. hr the fUJuAhn ud Mtdhya Pndwb ( nt»Mfar of ISkHIoHm ) AM, 

1*W. 

i«n AdtM hr the Ahmt m4 UNw Pndorii {AttMi#!* MBmoAoHm) AM, 1»A« 
tt. wh 1>0«. TM. A, P. iWO. , , ^ ^ 

U, AAM ^ Ibo BiAot Md WoM lM|^ CMtitete* of VtndteiM) AddvMM {«ido 
0«, -tM. A, P. tvA} 

19 AwM t>|r tboAo^niMd )AaI, lAHt «d* 0«. ftfl. 1AII3> 

fn wM o d tyUttgtMoof lUiilMMtAot. UtO, ^ 





CONSTITUIIOK OP £N})U 

II. THE UNION TERRITORIES M 




Nome 
1. Delhi 


2, Himachal Pradesh 


3. Manipur 


4 Tnpura 


Extent 

2 he territory which immediately before the 
commencement of this Constitution was 
comprised in the Chief Commissioners 
Proinnce of Delhi 

The tcfrtiont^ 'uiuch immediately before the 
commencement of this Consittuiioft Were 
being admimsurcd as if they were Chief 
Lomhiisswhcr ^ y Proznues under the names 
of Jhnuuhal Prculc^h and Biaspur [and 
the territories specified in sub-section (1) 
of section 5 of the Punjab Reorganisation 
Act, 1966] ^ 

Tnc terntoi\ Inch immediately before the 
commei^cfuent of this Constitution was 
bung adhiitn\ft ud as if it were a Chief 

i otnmis^ioncr's Prozimc under the name 
nj Manipur 

Itu vAr// tmnudiately bc)ore the 

iomtncmLihnt (f thus Constitution was 
being admausicrid as it wcie a Chief 

L ommisuf }ur \ PtoZ'inn muier the name 
op Inpufo 


5 The Ahdaman ami Uu zJiuh immediate y before the 

Nicobat hands ccirmcntihcnt i] ih^ Constitution was 

umpfucd in the iuej ConuniSSionePs 
Proi^iue oj Pu .imiaman and Rtcobar 
Islands 


6. The lot ca dive, The ten oof v ^penfud m section 6 of the 
Mmxcoy and Amindivi Sides Keonjam^ai on Art, 1956 
Islands 

^7. Dadra and Sagar The ternters \hnli immediateh before the 
fjex^h * •• elet^'nfh da\ of ^lutftst, 1961, com- 

pn^rd m Ate Dadra and Sagat Uavehi^ 


8. Coa, Dfiman and Piu 


J hi Uin Of It s ithiih in med a1c\f before the 
ne^niieth da\ of December, 1961, were 
iompu^id \n Cud Daman and Dtu^^ • 


...» V ’966 (IB of 1966'* 7 ( w • f. 1.IM966) 

A4U.d by .• 7 of tb. Aat 1961 with f*ooi 

th* OiWititatio® (Xiiiih A«t, I9bi, w»o «»« 


WM hr th* OoMtitutiwi {twrifth 



m 


fifiums cojutmttjnovi-M turn 




Pondichfrr^ The tcrritoms wkkk btfore the 

spetc^Hlh 4ay of /4nffiut, 1962^ were com- 
prised itt the French Eskd/tiihmefUs in 
India knemm as Pondicherry, Karikal, 
Make and Yanam ” 

**10. Chekdigarh The territories specified in section 4 of the 

Punjab Rcoryantsation Act, 1966 ** 


SECOND SCHEDULE 

Articles 59 3), 65(3), 75(6), 79, 125, 148^3), 

158^3), 164(5), 186 and 221) 

PAST A 

Provisions as to iiir PBEKiDENr anp the Govfknors of Si ^tks.'**** 

1. There shall be paid to the President and to the Gover- 
nors of the States . .the following emoluments per mensem, 
that is to say 

The President 10,000 rupees 

The Governor of a State 5,500 rupees 

2. There shall also be paid to the President and to the 
Governors of the States • •' such allowances as were payable 
respectively to the Governor-General of the dominion of India 
and to the Governors of the corresponding Provinces imme- 
diately before the commencement of this Constitution. 

3. The President and the Governors of the fitaies through- 
out their respective terms of ofiSce shall be entitled to the same 
privileges to which the Governor-General and Governors of 
the corresponding Proviences were respectively entitled imme- 
diately before the commencment of this Constitution. 

4. While the Vice-President or any other i^rson is dis- 
c^ging the functions of or is acting as, President, d>T any 

11. iBMrtii bjr Cm Ooultlii^oa ^ooftowUi AnMBliiiml) Ml, USI, 

^ ffoMts-itei. 

IS. lamtM br ilM Puijab BMigaftiMilMi Ml, 1980, w»l, 1.1148. 
th, twrm hf tM OmMtttalHit < Snlb iwMHwiil ) Ml, 1881. 

U. Imtrtta liy UiA OowlBatw* ( TwrifUt fcnjitiMwt t M, Itit. 

14. IMUd bflM CpwlilaM^fii ( Bp TH wa tl i Aiwwto—I | A<t, 1989. 



SROBTBR CONSTITUTION OP INDIA 


8el>.n.} 


if) 


e tson is disd^arging the functions of the Governor, be shall 
» entitled to the same emoluments allowances and privileges 
as the President or the Governor whose functions he discharges 
or for whom be acts, as the case may be. 


V\RT C 


Pbovisons as thk Sj’Eakkr am> 'ini- De;-u'jy Sj-e-.kkh op the House op 
THE People and thk Chaiuman' and thl Dficty chaieman op the 
Council op States AND 'Uii Si*j »kir and thk Djputy Speaker 
op TUK Legislative -Xssi mbly • • and the Chaibman and the 
Deputy Chaiuman or Li/.isLAii\i. Corse il op A STATE, 


7. There shall be paid to the Speaker of the House of the 
People and the Chairman of the Council of States such salaries 
and allowances as were payable to the Constituent Assembly 
of the Dominion of India immediately before the commence- 
ment of this Constitution, and there shall be paid to the Deputy 
Speaker of the House of the People and to the Deputy Chair- 
man of the Council of States such salaries and allowances as 
were payable to the Deputy Speaker of the Constituent Aseem- 
bly of the Dominion of India immediately before such 
commencement. 


8. There shall be paid to the Speaker and the Deputy 
Speaker of the Legislative Assembly • and to the Chaiiman 
and the Deputy Chairman of the Legislative Council of o State 
such salaries and allowances as were payable respectively to the 
Speaker and the Deputy Speaker of the Legislative Assembly 
and the President and the Deputy President of the Legislative 
Council of the corresponding Province immediately before the 
commencement of this Constitution and, where the correspond- 
ingProvince had no Legislative Council immediately before 
Imh commencement, there shall te paid to the Chairman and 
the Deputy Chairman of the Legistoive Council of ^te 
such salaries and allowances as the Governor of the State may 

determine. 


r\RT n 


•Provisions a'^ to ihe Jcdols ('i 
EtIOR doURI'S.*- 


rilK SCKFl Ml 


CoX’'UT AND op THE 


S. pul B Sf 

f. OmiMciSytM. 

i, 



CSAki.li. 


n It 

. (It Tliem tliali be |Mild to Itbe Jri»lie$oftbeSti{ttiiii»e 
Coattt in respect of tiioes^t OB Bctosl service* satafystthe 
fmlowiog rates per mensem, that is to say 

The Chief Justice ... 5,000 rupees 

Any other Judge ... ... 4,000 rupees 

Provided that if a Judge of the Supreme Court at the time 
of his appointment is in receipt of a pension (other than a 
disability or wound pension) in respect of any previous service 
under the Government of India or any of its predecessor 
Governments or under the Government of a State or any of 
its predecessor Governments, his salary in respect of service 
in the Supreme Court shall be reduced— 

(a) bv ^ amount of that pt'ntton, and 

% 

{b) if he has, before tuch appointment, received in lieu of a portion of 
the pension due to km in respect of such previous service the commuted 
value thereof, by the amount of that portion of the Pension, and 

(f ) if he has, before such appointment, received a retirement gratuity in 
respect of such previous sendee, b\ the pension equivalent of that gratuity* 

(2) Every Judge of the Supreme Court shall be entitled 
without payment of rent to .the use of an official residence. 

(3) Nothing in sub-paragraph (2) of this {Kiragraph shall 
apply to a Judge who, immediately before the commencement 
Or tms Constitution— 

(a) was holding office as the Chief Justice of the Federal 
Court and has become on such commencement the 
Chief Justice of the Supreme Court under clause (1) 
of article 374, or 

(b) was holding office as any other Judge of the Federal 
Court and has on such commencement become a 
Judge (other than the Justice) of the Supreme Court 
under the said clause, 

during the period he holds office as such Chief Justice or other 
Judge, and every Judge who so becomes the Chief Justice or 
other Jud^ of the Supreme Court shall, in respect of time 
ilpent on actual service as such Chief Justice or other Judge, ’ 
as the the case may be, entitled to receive in addition to the 
salary specified in sub-paragraph (1) of this paragraph as spe- 
mal pay an amount equivalent to the difference between the 
salaiy so specified and the salary which he has drawing imme- 
diately such commescemtnt 







tBOSXBB COSSlltOTlOM Of ^PU, 


m 


^ ?( ^ Sttpieme OMrt »b«U reoe^ iwfc nmenUe 

exgwses iBcorred in tniTdW^s on iatf wMin 
n^i ^ worked sudi rensonalite facflttlei in «onneo> 
Imi wWi Imvwiits w the Pi^eridciit nay froni tline to tina prascribao 

ff of absence (iadndfng leare nUownaces) 
tSir T^**^ y ^ i **•« Sopreme Court shall be governed by ttwrUna 


^ 10. (I j Tiicre sJuxU he paid lo th( Judf/t^ of High Courts, m respect of 

tune spent on actwk Venice, salar\ at tin jntoUHng raic^ per men^an* that tf' 
to say , — 


The Chief hutice , 

Jny othir (udqc 4^001} rupees 

Prot uleJ that if a Jud./e of a Hujh Louit at the time of hu appointment 
^ of a pcitiStOH (other than a hsol il,f' nr uound pension) in respect 

of atty praMoui Kcrt'tce under the (joternm*tit of India or any of iff pre- 
dicejior (, tcvnUiHutt or under the (jixcrminnt of a S/oAt or an\ of Ut 
pri^tisior (/ozirnincnt, his salar), m n ptri of uniic in the High Court 
shall be reduced - 


(d) by the amount 0} that peusum, and 

^ (^) */ he hai, biforc such app< intnuid , rctiticd in lieu of a potitnn 
ot tl.t pennon due , > him m n if sm/i preiioui senicc the 

lommuted latuc thereof, the an ount of that portion of the 

pension, and 

(t) if he ha^, before siieh appointment, runted a istirement qratmiy 
in riipeut of fuch preiioui sirzicc, )\ the pensnn tguizalent of 
that gtatuitv. 


(2) Every person who immediately before the commencement of this 
Constftution. — 


(a) was holding office as the CInef Justice of a High Court hi any 
Province aid has on such commencement become the Cluef Justice 
of the High Court in the Corresponding State under clause (1) 
of article 376, or 

(b) was holding office as any other Judge of a High Conrt in any 
Province and has on such commencemmit become a Jadge (other 
than the Chief Justice) of the Hi^ Court in the corresponffii^ State 
i^er the said clause. 


If he was imomdiately before sneh coramencemmit draning a salav at 
nrate higher than that specified in sub-paragraph (1) of tlds paragray^be 
to leceive in respect of time spent on actnal service as sneh 
dnstice or other Jnd^, ns ffie case may he, In addithm to the salary apedfied 
hi the SOM sab-paragrai^ as qieclal pay « ami^t ^dvrient to th e dilfer^^ 

betwowittB salary so specified and ffie salary wivich he was drawii^ numeffiatdy 


(3) ’’Any penon ttho, unmediahly before the commencement of 
ConsHtution (Sewnth Amendfnent) Act, 1956, was holding office as the Chief 
Justice of the High Court of a State specified in Part B of 
(tnd has m such conmencement become the Chief Justice of the High Court 


A W ih» OonitUfftiiM ( Bffitviiih AsiMidn^ni ) Aoi, IMS* 

t! teMhuM Zi fum. (») tad (D. by lb* Oo«IiIu|Iob ( Bewalb Aia«ia»«kl ). A**. 1966. 

B 





(10) amBxm oommvnojsr of * 

of a Staio m thf sttid Sehedndt os amemdfd by the said Aet shall, 

if he vku immediately befbre such commencement draa/mg emy amount as 
dSoteanee in addition to his s(dary^ be entitled to rccckM' in respect of time 
spent on actual service os such Chief Justice, the same amount as eik/a>ance in 
addition to die salary specified in sub-paragraph (t ) of this pcaagraph. 

11. in tads fisrt, aoless the co^xt otherwise revues,—* 

(•) the expresshm **CMef Jostke** ladndes tt acthig ChM Jostlee^ 

Md « “lodge’* faichidfaig n od hoc lodge ; 

(b) “octoal sendee” iodades — 

0} tioie speot by a lodge <mi doty as a lodge or in tbe paformaiKe 
of soch other fonctioiis as he oiay at the reqoest of Preddeot 
usdertafce to disdiarge ; 

fU) vacatioos, exdodlog aay time doriog which the lodge is obseot 
on leore ; and 

(iii) johiiag time <m transfer from a High Court to theSopreme 
Court or firom one Hi^ Court to another. 

Amwsdmeot — ^Tha ameDdmeots, indicated by italics, have been made by 
the Constitution ( Serentb Amendment ) Act, 1056. 

(t) The Proviso to Para. 1 has been added by the Constitution ( Knventh 
Amendment ) Aot, 1956, with the following objeot*~ 

*'Somst|iBM it bMoiaw naoMsuy to appoint * ntind dittnet jodge m % judge of e High 
Gout. In tan nbaenee of n legel proruion tor with bolding tbe peumon doe to lueh e judge, 
It bee been tbe preotiee to obtein Irom him en underteking thet be would aot ol am tbe 
peneion for the period tor whieb be eerrea me n High Oourt judge Binee taie ie obvtouih 
uneetiefeetot}', it le propoced to ndd a prorito to peragrepb 10 (1) of the Beeond Bohodule on 
tbeeemeliiMeeetaeprovieotoperegreph9(l)theMof reguletmg tbe enlnry of » judge of 
the Bopnaie Ooott la eimilir eirenmeUaeee “* 

(ii) The original ois fS) and f4) have been substituted by the now ol, f3' 
The original olaoses, ‘relating to travel ling allowances and leave of aiseuce, 
are no longer necessary as provision for the->e matters lias now been mule 
the nigh Court Judges ( Conditions of Service ) Act, 1*^54 

P.VKT E 

PBOVISIONB as to tbe COMPIBOUJSn AMO ACJDITOB-GENERAI. or 

12. (1) There shnll he poM to tiie ComptroRer nod Aoditmf^aeral of 
Indio 0 soiaiy ot the eit* of fpor tboosoad iwpees per oMoiem. 

(2) The person who wns boldbtt oflke tmmediottly berQre.the eommenee- 
oKatef thtoConslitntaohao Andltor-Generalof Indfai*and hns beeonttonneh 
cenuMnemneot the comifoller nod Anditor-Gmienil of IbAb under ortkie377 
shnH hi ndtftaon to ttn solwy spedfted in onh^pniufroph (1) he entMdl to leceh^ 
nsspednl p^f on nmonnt etpihtricBt to toe diterence between toe infaiiy so 
netted end toe stovy wUto hn wee dmwing ns Andtnir^iltownl of Indio 
immedioteiy betote ewch eo rnmt w ewMiit . 

(3) The lighli hi uagm of knre of ohonee and inmilon md the otoer 
tenjMiisofmrtotanftoeCkntoW^ into AntttordSewnd of Inii ihotthe 

8 Vmtlis fsMlMClapcidtaisMtatiMiJsdfs^ cssl>.iraWlv, Potaagf tolte. AIVTOAIL 

«. gtoosmat of Wdtak tati B mw tsi . 
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SHOBTBB COBSTITDTIOS OF INDIA 
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*? ^ gOTcnied as the case may hi, by the imvisiow 
*** the Auditor^eneral of India Immediately before the 

"J** *" «» *o»e prorisioBsto 

the Govemor-Geoeral shall be construed as references to the Presided 


THIRD SCHEDULE 

lArUdes 75(4), 99, 124(6), 148(2), 188 and 219] 
Forms of Oaths or Afiirmations 


1 

Form of Oath of Office for a Minister for the Union 

giadce to the Constitution of India as by law established, that I will uphold the 
tweretgnty and mU'gnty nf Jndia,^ that I will faithfully and conscicntionsly 
discharge my duties as a Minister for the Union and that I will do right to all 
manaer of people in accordance with the Constitution and law, without fear 
mr faronr, affection or illwill/’ 

II 


Form of oath of secrecy for a Minster for the Union : — 

“I, A.8., do *^*** that I will not directly or indirectly 

communicate or reveal to any person or persons any matter which shall be 
brought under my consideration or shall income known to me as a Minister 
for ^ Union except as may be required for the due discharge of my duties 
as such Minister.” 


•Ill 

A 

VoT'n of oitih nr iff motion to be ini'lc by i candidate for election to 
Parliament . 

‘7. A.D, fill Vina hi\n nomtmU>d as a candtduU tc fill a seat in the 

i'ounetl of States ‘or llw House cf tee I eop^ef ao lolemnly affirm t 

*wiU Imr true faith and allegiance to the C mshtution of India as by law esUibh 
shed and that I mil upholl the Soveteignty and integrity of India." 


B 


Form of ootA <>/ aj^rmation to be made by <» mmbor of Parliament 

Mj ^ J5 , having bem elected {or nominated) a memier of the Council of 

Siaue (or iha Bouse of the People) do*y^^-^t,:::^J-^that I will bear tmss 


fen^ imd allegtanee to the ConsMutum of India as by law eetablUhed, that I 

‘i^ 4 )ut O>arti tniMMa ( Siatanth An»ndia«^ ) Aol, 1848. 

BahHituMd by thid. 



KII9 

i It t 

ipj|l 4iiM $hi «imI inttgtU^ ^ 


IV 

«r aOraiad^ I9 be ntde bf (be Jiri^ ol (be Stynaae 
CoM< m 4 (be Goa9(idier aed AadK(«ir-Geaenl 


% AJB.* btTbm bees aMnbMed CWer-Nlinike (or a Jaigo) of (be 
SaprcM Cent of laih («r Gnaptroller aad Aaditor-Gcueral ef lodia) 

tttatieBrfIiid[faiasbyi«wes(»bOdM,(b<it Itoilt opkoU the eovereiantv and 
tntetfrfty of Indut,* ttet 1 will dnly and faithfnily aad (o the bek of my abili^, 
knowiedce aad Jadgeneat peiform tfie dntlce of n^ olBce wMi^ fear or 
faroor, affecdw or fllwUi aad (bat 1 will a^rnM the C^itathm and tte laws.” 


V 

Fora oath of idBee for a Mbibter im a State : 

“I, AJB. do (hat I wlU bear trae faith aad alle^ance 

to the Coastitntion India » by law estabUsh^ that I wtll uphold the $ovf- 
retgnty and integrity of India,* that I wili Eaittfully and conscicntioosl/ dis> 

charge my daties a a Minister for the State of and that I will do 

right to all auaar of peofle in accordmce with the Constf atioa aad the law 
withoat fear or faroar, affection or illwill.” 

VI 

Form ot oath of secrecy for a Minister for a State 

“I, A.B., do ^ ibdIrectJty com- 

araaicafe or reveal to any person or persons any matter which shall be brought 
under my conrideratioa or shall become known to me as a minister for the 

State of except as may be reipnred for the due discharge of my duties 

as sncb Minister.” 


*vn 

A 

Form* <4 ootk or n^rmattoa to be made by a candidate for eleetion to the 
Legulatwe ^ a State 

A,B , having been nominated at a candi^te to fill a teat in the Legitla- 
gtrpe Attemblv (or Legiilative Couneiti, do ^ 

heartmefaiAaadaUagkmettotheOontHtntiont4lndiaatb% law etiablithed 
and that I antt mpkeUlitht tovereignty and integrity of India," 

^ aa4edSy"tb>0eam ^^ (SimwaMli AmMtomI) Am. »MI. 

I if WtptHrtrf by Ito CmetitnUen Ameadmeet) Am. ttOt. 

e. Uthe U M W itl i l isfrifMMBt et ui. lf$, miwHIiUwtt (ersi m« eoaiftM, a men 
t a a o mrin y ia WuOaitiM Ihwent aet mSot Um <Mltoa inwhd 
Cpmariav. S»«mw<K«.AflfOS«fl»(»»v). ^ 


Bikmt 
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u 

Form* ^ oath or ojffinnation to b» made by a member of the Legulature ef 
SUtiB 

r» Ae Bn having been elected {or nominated) a member of the Legislative 
Aseemblv (or Legislative Council), do n^m a of Qod j. 

r II L ^ • 7. toleanly affirm 

^ a/te{7tanca to the Consiitutzon of India as by 

estahltsh^, tJ^tlwinuphoU sovereignty and integrity of India and that 
I wtU faithfully dtsckarge the duty upon which I am about to enUr" 


Vllf 

Form of 03th or affirmation to be made by the Judges of a High Court 
A.B., having been appointed Chief Justice (or a Judge) ctftheHi^l 

I bear true faithaudalle- 

gtanc* to die C(^ittttion of India as by law established, that 1 wOl ufriitrid the 
m^Cnty ^ integrity of India,* that I will duly and faithfnUy and to the 
bm m my abili^, knowledge and judgement perform the duties of my office 
withoBt fMr or favour, affection or ill will and that I will uphold the ConstltU' 
tiou and the laws.*’ 


FOl RTH SCHEDULE^ 

(Articles 4 (1) and 80 (2>| 
Allocation of scats in the Copncil of States 


To each State or L’nion territory specified in the first column of the 
following table, there shall be allotted the number of seats specified in t^ 
second column thereof opposite to that State or that Union territory*, as the 
case may be. 


Tsrix* 

1. Andhra Pradesh 

2. Assam 

3. Bthar 

4. Oujarat 

8, Earyana\ 

•fl. Kerala 

'7, Madhya Pradesh 
6. Madras 

9, Maharashtra 

» 

10. Mysore 

11, Orissa 


lb 

7 

22 

11 * 

8 
9 

IC 

18 * 

19* 

12^ 

10 


e- 

X. 
* I. 
9. 

4. 

f. 


led by the OonrtltutiOB (SUieeatb Amvndmeat) 

kUkated by kbo Ooartik«»K« (8«*a»b AmaadmeBt) Art. IS . 

iBlttakad b» the Aadbf* P»d«*h Bad M»dia» tai»aMMo» « « 



iieMhV. 


JMf. 

H. Uttar hra-Uth 

15, Wtst Bengal 

16 . Jammu and Xashmtr 
If. Nagabmd 
18. Delhi 

18, Stmaohal Pradesh 
mo. Manipur 
mi. Tnpura 
mm Pondusherry 

TorAL 



10 

H 

16 

i 

1 * 

a 

3 

1 

I 

i* 


FIFTH SCHEDULE 
lArtide 244 (1)| 

Provisions as to the Administration and Control of Scheduled Areas, 
and Sdiednled Tribes 


PART A 
Gj .SUtLA 

Adndnistration of Sdiednled Areas and Tribes (o^r than in Assam). 

0 

'While the Sixth Sohedule deals v?ith the administration of the Trilnl 
Areas in Assam ( tee Table \ & B appended to paragraph 20 of that Schedule, 
post ), the Fifth Schedule deals >vith the admuietration of other Scheduled 
Areas and Tribes ( as enumerated under paragraph 6 of the Fifth Soiled ule ). 
Thus, the Fifth S^edule is applicable to the Godarari Agency in Madras.* 

Roughly speaking the Fifth Schedule corresponds to the ‘Excluded Areas 
and Parthilly Excluded Areas*.* as referred to in secs. 91-X2 of the Govern- 
ment cd India Act, 1985 and the Government of India ( Excluded and Partially 
Excluded Areas ) Order, 1936 ( minus the Areas of Assam, which are included 
in the Sixth Sohedule } The reasons why special provisions have been ma^e 
for these Areas and Tribes are that they are culturally backward, and that 
their social and other eustoms are different from the rest ^ India.* 

The Scheduled Areas are datermlnad by the President by an Order and . 

Hiuab Order may be amended by the President from time to time Aoept that 
he cannot alter an Order inade under sub-paragraph 1 para. 6 esuept as 
laid down in els. (a), (jd) and (o) of the seoood sob-panvfnidi- 

4 l a s s rt s d hy^BtsSacf Kagdcad, WS. 

7. Ims H sa by tte Oahs Mt a t ka ghaBtssat^Auwatesat) Aet. 1M>. 

8. Sa l it titats dhrttageaiali ilsor g as^iaS iaa Act. ItW). 

It Fseitslav tie7gXI.Tl (rfh ^ 

MOMstttaaalAsssmii^ Vlt, Apps. Oaag t», pp, iff. 
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«,§SOBSXK OONSmUTlON OF IMDU 

‘ { 

antieodnuBint of ibo Sohedule musi; be made by Parliament/ 

Vox the enumeration of Scheduled Tribes^ we have to refer to the Order 
of the iihreeident made under Art. 312, such as the Constitutkm (Scheduled 
^bea ) Orderf 1950. 

The eystem of administration provided fcr the Scheduled Areas and Tribes 
may be summarised as follows : 

The eiceoutive power of the Union shall extend to giving directives to the 
States regarding the administration of the Scheduled Areas/ Tribes Advisory 
Gounoils are to be comtituted tr ghe advice on such matters as welfare and 
advancement of the Scheduled Tribes in the States as may be referred to them 
by the Governor/ 

The Governor is authorised to direct that any particular Act of Parliament 
or of the Legislature of the St ite shall not apply to a Scheduled Area or shall 
apply, only subject tcK exceptions or modificitions. The Governor is also 
‘ authorized to make regulations to prohibit or restrict tbe transfer of land by^ 
or among members of, the Scheduled TiiI)Oh, regulate the allotment of land, 
and regulate the business of money-leuding All such regulations made by the 
Governor or Buler must have the assent o? the President * 

In short, under Sch. V, the Governor is the so^e legislature for the 
Scheduled Areas and Tribes to which this Schedule applies. He makes 
Regulations after conmlting the Tribes Advisory Council and submits them 
to the President for the htter’s assent * 

|« In this Schedule, unless the context otherwise requires, the expres- 
sion “State'’* docs not include the State ot 

IctarpreUtion. 


Sxeoutive power of 
ft Btftte ID Scheduled 
Arcft*. 


2. Subject to the provisions of this Sch^iile, 
the ivccuthe Power of a State extends to the Sche- 
duled Areas therein. 


3. The Governor* 

Report by the (tover 
no(*...io tbePreeideot 
MgftrdiDg the edooinat 
tXftttoD of Boheduled 

Aieftft. 


..of each State having Schedul^ Areas thwin shall 
annualU, or whenever so required by the Pr^iaent* 
make a report to the President regar^g 
trationof the Scheduled Areas inttat 
exccuthe power of the Union shall exited to ^ 
giving of directions to the State as to the adminis- 
tration of the said areas. 


P\RT J’. 

. Al>MtSlS'UA1Iv-N .\M’ or SCHLUl I-EP AHEAS AKD 

N IIJ I TLLI* TMI hS 

A«.tt«.l^. -Trite A.JL, cJ5«ll cMristins .f .rt 

" 1. v. 8taU of A$iam. (I960) 1 BCA 896 'it*) . A 1966 SO 

a Fan. 9. 

4* 6* . ,uT bv tb* OoailitatioB (Bowntb Amwdmant) 

Am. IM*. ^ by lb« Coort>w*‘<»“ (SevMitfc 

6. 19m iTDida «r B» 3 i>rMD»kt oBiweo y 

A«», tttfft. 



fOiOjtTSIi cmSTlTtrtlOV OF 



Seh.V.r 


Meniwts triMiBt M aMriy lu Miy be, dB«e4b«rtlM aldH be tte ttfmvnUh 
ifvee ef ilK StMiilei l^rfiws 1 » liw Lqjll^ 

FreM <«»t IT the ttmbcr of leprcMitativcs ef the ScMM Trlbee 
in tte LcgUetife AseenUy of the State is ices tlMathewimhtr<ift«ab^ 
I9te 'Trftee AMmtf Geaiii^ te be flBed by sncb Kfrcseatatfvcs, the rffjMritntng 
seats shall be filled by other meiabers ttose tribes. 


(2) It riuril be the doty of the Trftes Adrisoty CotSMtfl to advise on each 
aMtteia gertaiolqi to tte odfare and advaneeaieBt of the Schediried Iribes la 
the Stale as auiy be refored to them by the Goveraar 


<3) The GovertHMr...* may make roles presctfUag or r^riatlagi as the 
case omy be.— 

(a) the omober of loemheffs of the Cooaoili the mode of their ap;;joiotiiieiit 
aod tte appoiataMot of the Chalroum of the CoaocU sm trf the 
officers aod servaots thereof f 

{b) the coodoct ti Hs meOthigi and im procedare la general ; and 
(c) idl other incideBtal awtters. 


5. (I) Notirithstand^ aiqrthhtg in this Coastimtioo* the Governor...* 
amy by poMic nottfkatioo direct that any particalar 
^ Act of Pariiament or oftte tegislatnie of dm State 
BehoiuM AMU. ^ 1 , ^ ^ , Schedaled Area or any part thereof 

in the State sdl^ect to sack exceptions and modifications as he nwy specify in 
the nodfkatioB and any direcdon ^ven ander this sabiparagraph nmy be given 
so as to have retrospective rifect. 

(2) The Governor...* omy make regalathms for the peace and good 
goveraoMOt irf any area in a State which is for the time betog a Schedaled 
Area. 

In particalar aod withont prejodice to the geoerality of the foregoing power* 
soch reg^ions may— 

fa) pndriblt or restrict the transfer of land by or among members of 
the Schedaled Tribes in sncb area ; 

(b) regaiate the aliotsMot of land to meadters of the Schedaled Tribes 
in Sncb area; 

(e) r^nidate Ae carrying on of bnriness as moneyoiender by persons 
who lend mom^ to members of Ae SAednled TriOM in soch area. 

13} In makfaqi any soch regnlation as is rriierred to in sob-paragraph (2) 
of Ais pan^pb* Ae Govoraor ••* may repeal or ammnd any Act of Pariianwit 
or of the LegUatnre ot Ae State or any existing law which is for Ae time 
being ap|lioabk to the area in foesrioo. 

(4) AB regnlatioas made’mider tUs paragraph shpll be srimiittcd forthwIA 
to Ae fres i d m d and, anfS assen ted to by hte» Aatt have on effect. 

a(l): LiW 

Aeto of Padiaraesil or of the ajtotopriato tmgishiiore apply to An SAednled 
Areas of Ihoir own fores* hnt Ao Govoraor has tho power to oxelodo Aeir 
d^amtum hy a not^MMon. In Ae abseooo of such n noAkaticn* Aeraforo* 
Ae Aotia of the LegUtalore shall extend to snob areas.’ 

Tlho words ^snbjael to oxebplicaia and mod ifl o a th »s* eonter a powsr to 

aapaod.* 


f. tmvm-m. 

^ S. JUatepMoo. AaSvifAwMi, (tSW) 1 BOi tAfdld/. 
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The power of making a notification linger the pre^^ent Clause is a legislattw 
power I andy in nnkmg a notificition, tho GoveTnor is oompeteat to change the 
whole aspect erf an Act or Section reiorrefi to in the notification ***■ 

Cl. (2) : Scope of Goyemor’s power to make Regulations. 

While 01 (1) gives tho Governor the power of merely applying or 
m^idifying the vpplioition of Acts mule !>:> I'u ument or the Stitef [jegislature, 

OK ( 9 ) confers powers of indt^pendent legis' tHoa of gresb width. He is given 
plenary power of legisUtion coni eining those Arem by friminS logulations ‘far 
the peaoe and good govern rn'^nt* of o\(h Srei lie is tlo s/e ]U(lge to decide 
whether the Regulaton .4 reqmrol fn the peir'o incl g(>)fl go\ernment of the 
Area in queition. Tliero is no doubt that the Gm ornijr Ins under the present 
Clause the power of ref r >^pe( live lu^^t «« the S*ato Legislature 

possesses*® Ai-ain, the mbit of ti> pra'^ont p>^nr 0 ^ the Q wernor is noi 
tatificteA to any pirtii u’ !.»* Fjntrv or ]hlt•‘le^ of trie I ti^e I ^sts in the 7th 
'Sebedu’e. The ponirv niture »ml p tout of this po \er is illustrated by Cl 
( 8 ) which says thit in mikiug auv cn Jtogu ition, the (nivoinor mw override 
(repeal or amend) in\ \d of Ihr'iimiui*^ di of the ^ ato f ^ j^isKtuie so far as its 
application to that \rea is onurernod So tlie p)vf‘r o" the Goxernor to make 
BegulationSi evfends to i ^ tho tl ree L’sts of the TMi Schedule 

The power ‘to ipp'v ^ ivs* imdei the(^ us L a p'en r\ legislative power and 
the Regulfttioni mido jti e' 0 »*i se thii p)s ♦^r c r not le "ud to lie instances 
of delfgated or condition' ** 

The only limitations to the ^\pn !‘e of this p 0ni7\ po^\er aie contemed in 
Paras 4 and 6 that tlm mu.t ^ o (i) mvV on V"®™ 

the Tribes AcL iM>rv Council v eie there s frudi 'v Counnl , and Ui) submitted 
to and assented to by tbo I’residcn*^ 

(5) No regulation Shull be made under this para^aph 
nor . making the regulation has in the case where there is a Tribes 
Adfisory Council for the Stntc consullcd such CouncB. 

6. (l)ln 

Sebedahd Ar»» Scheduled \reas. 

(2) The Prerident niaj at anj time bj order— e v j am. 

(a) direct that the whole or any specified part of a ^ 

iln ceasrto be a Scheduled Area or a part of such an • 

(b) .Ittr. but 0.1, b, oo, of .ocliluolio. ot b.ood«.io. Scb»toM 

- ' ' ■“ r T (19471 PhJ 

a. 

0 



(1$) 8H0XTSR OOMSIinrTXON OF IKMA [Sdb. VI. 

<l» «riw Mi* n4er MiHP>n4^ tkb yanigrafli AHA Mt b* 'mM 
Iqr wqr aAaefawt aticr. 


PAST D 

Ambndmbki of tub Schkottle 


ijmdmtDt of ibo 
SoMulo. 


7. (1) PailbuBent My from time to time by law amend by way of 
addition* variation or r^eel any of the 
of thfe Sdiednle and, when Ae SdnAde is ao 
any reference to this Schedhde in tUs Constftntlon 
AaH be constmed as i reference to sudi Schedule as so amended. 


(2) No snch law as is mentioned in sub-paragraph (1) of Ais paragraph 
Adi M deemed to be an amendment of this Constitution for the purposes of 
of Article 368. 


SIXTH SCHEDULE 
{Articles 244 (2) and 275 (li| 

Provisions as to the AdrainistratioB of Tribal Areas in Amam 

AdminfstratioB of Tribal Areas in Assam. 

There ere two Parts in the Tab's appended to this Hchedule Tlie Areas 
in Part A shall be an ‘autonomous distrint* by virtue of the Constitution,*^ and 
Aa provisions in Paras, l-l? relate to the Administration of these Autono- 
mons districts, — the word 'antonomous' indt eating a right of self-government ' 

The Areas included in Part B, on the other hand, shall, in the first ins- 
tanas, be governed by the Covernor of A^m acting in his discretion, as the 
agent of the President * But by notification issued [under Cl. (1) of Para 
18] by the Governor, with the previous approval of the President, the provi- 
sions of Paras. 1-17 relating to autonomous districts may be applied in whole 
or in part to any Area included in Part B.* 

The Areas included in Part A are not outside the executive authority of 
the Government of Assam but provision is made for the creation of District 
Councils and B^ional Councils. Agaio, Itarring such functions as law-making 
in eertain speoifi^ fields, such as management of any forest other than p 
reserved forest, inhmritanee of propertv, marriage and social customs* and 
eertain judioial functions* which are to be exercised by the District or 
Begional Councils. The authority of Parliiment as well ae that of the Assam 
Legislainre extends over these Areas, under the general provisiois ef Art. 245 
tt{l) trolesa the Governor, by notification, directs to the contrary.'^ All such 


I. 

$. 

$. 

4. 

A 


A 

f. 


fata, 1 (1). 
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CONfcTllCXIOS OK IKPIA 


(19) 


H ^ unless Mwatea to by the 

uover^. 1 be junsd lotion of tlio Supreme Court and the TTigh Court over 
such Bjional Tribunals M not liurrod, but the High Court's ^wer to enter- 


1 . 


(I) Subject to the provisions of this paragraph, the tribal areas la 
todi item of Part A of the table appended to paragraph 
20 of this Schedules shall be an 


AskoBonoiw distriota 
end eatonowott* re- 
gioM. 


district. 


(2) If tbero are dWerent Scheduled Tribes in an antonomons district, die 

Governor may, by notification, divide the area or areas inhabited by them into 
autOMMMas regions. * 

(3) The Governor may, by public notificaUon,— 

(a) inclnde any area in Part A of the said table, 

(b) exclude any area from Part A of the said table, 

(c) create a new autonomous district, 

(dj increase the area of any autonomous district, 

(c) diminish the area of an} autonomous district, 

(f) unite two or more autonomous districts or parts thereof so as to form 
• one autonomous district, 

(ff) alter the tutme of ami autonom'/ui ih'itnct, 

<g) define the boundaries of an} autonomous district ; 


Provided that no order shall be made by the Governor under clauses (c), 
(dl, (e) and if) of this sub-paragraph except after consideration of the Rqwrt a 
Conuttisslon appointed under sub-paragraph (1) of paragraph 14 (rf this 
Schedule. 

Para. 1^1). 

This sub-parsgr.iph niovn- l'l^t tun Tri'>il Arcis in t''P Hite of Assam aro 
as epocifleil in I'art V of the Tvh'c ippt'aflod to [’an 21 f H'h. VI, and^ that 
aaoh of these Aravs hIwI* be tn nitoo'cnim'' district, sa’']e t to this that if the 
(lovernor ni.tkea an\ ebanm* in everewe of bis poweis under Para. 1 (3), ^those 
changes will have t-i be re«l into tit* re ewut item of I’lrt A of the Table. 

Para. 1 (3) 

This suh-patiigraph meins I bat the Goi eruor his the power to issue a noti- 
fioition for the purpose of brin>,'ini( ibnit nnv af tne resu'ts enumerated m 
Ols (a)to(g). TheProviii i,-s d iwn ibit before the Governor everoises his 
Itbwer under anv of the fun cs ',0' to of para 3 . he has to appoint a 
Comoxissioa uador pira. Ill' cou*^ dor its repoit 

Bythiesub.paragmjh,tbe ( .institution has delegated ^ the Governs 
a part of the power oonferred on Pariisment ir‘ > f bv pa.. - . . . 

the Governor issues a notifioUion in exercise of this power, it takes effect 
without any ie^riation by I’arMnment prov ding for the deation of an autono- 

’^r^lT^lroiee of the powers confrred bv CHS) by the Governor is n^ 
depeSlit u^rtJe sanct^n of legislation by I’arliameut under paragraph 


9 l9 {9) 

iSi *■ 

it JMwtepwu % 8M$ Ilf I BOA »» w 


I9MS.0. 1930. 



8£toltxlm ooKssrlrnrioK 09 tmu 


(m 


t8ek,'yi 


91 ; ** but, bscuuse of iiora. SO (l), suoh iegiBkti<m iD»y bo reQuirod to ii|ii>lo> 
mailt on ordor imdo ontbr. 

CreatMn of oew district. 


CIs. ( 0 ) ond^ ( 0 ) of I^rn, 1(8) ompovior the Govomoi* to orooto o now 
aatimomoua district by dividing «d existing district Tff the prccedure pros- 
wibed by the rroviso is followed for such creation, no ParUamentcry oonftrma- 
tioD is required and the validity of the Governor's notification in this behalf 
cannot be cbitUenged.** 


OonttiluUon of District 
OounoiU ftod Bsfio&sl 
Oouaoili. 


2. (1) There shaU be a District Connctt for each 
autonomous district consisting of not more than twenty* 
foormenritm, whom not less than three-foortha 
shall be elected on the basis of adult suffrage. 

(21 These shall be a separate Regional Council for each area oonstitated 
an antonomons region under sub-paragraph (2) of paragraph 1 of diis Sdiedale. 

(3> Each District Council and each Regional Conncil shall be a body ’ 
cmiMwate by the name rt&pectivety of *'the District Conncil oS (mme of disirtci)** 
and “the Regional Conncil of {tuimc of regwn)", shall have perpet^ soccessfM 
and a common seal and shall by the said name sue and be sned. 


Sidtject to the provisions of this St^ednle, the administration of an 
antoBommis district shall, ia so far as it is not vested under ths Schedule in any 
Regional Conncil within snch district, be vested in the District and the adrainis- 
tratloa of an antonomons region shall be vested in Ac Regional Council fqr such 
region. 

(5) In an autonomons district with Regional Councils, the Distirct Council 
rimU have only snch powers wiA respect to Ae areas undn- the authority of the 
Rc^onal Conodl as may be delegate to it by the Regional Council A addition 
to the powers conferred on it by Ais Schedule with respect to such areas. 


1.6) The Govemwr shall make rules for the first constitution of District 
ConneOs and Regional Councils A consultation wiA Ac existAg tribal Couadis 
vt other representative tribal organisations within the autonomous districte or 
r^iona concerned, and such roles shall provide for — 

(a) the compositAn of Ae District Councils and RegAnal Counefls and 
the allocation at scab AereA ; 

(b) Ae ddUmitatioa of territorial constituencies for the purpose of elec- 
tions to tiiose Councils ; 

(c) the qualificatAns for voting at such elections and the preparation 
od dedoral rolls therefor ; 

(d) Ae qualifications for beAg elected at such elections as members of 
sodiCoimcA ; 

(e, the term of office of members of such Councils ; 

(ff any otiwr matteo' rdating to or connccted with eleettons ornomina- 
tinm to s«di Cmmcils ; 

(g) Ae [arocedare and the conduct of bnsAcss tnclufing tU'-*ftow«r to act 
notvnthiUiinilmg auv vaoanctf A the District and Regional Conncils ; 

(h) tlwapp(Altaieat of officers and staff of Ae District or Ae R«|Mb 1 
ComKOa. 


The eUeted mmhen of, the DUiriet Council thallhddo^tee for a 
term (if five yeamt fnm the (Jate Mfpointed for the firtt meeUng of the Council 
itfter the general dectiont to tk^ Ceiuncily unless the Distrtet Coanoil it sooner 

uu CtowfmnMdt by tiisiMMiRsMfsuisMioa(U«idis)si*)tot.,*pto. 





KHOHllCR CONSIIIUJIOX or iSOtA 


(ai) 


<>/ (?o««mnr mmjLw #7.* 7 ' whioh, in Hu opmion 

Qwmorfor a i^noA not eLJu^'Zli'oL 'aiT 

aPtcclamaUonoflimeoiiuvi iLZZ 'n L Z/ ) *” caM « 7 fa!« 

after the P.oclaLtL 

^ ^ /r; C/ /„ frfi,, ,f the „umher whom he 

lie I TU ( , i-ili.,.\ .fieri* fi’ st conetitutiOD 
m*ke rules with lltc (,pp„m'l ,f u,( (rm «n,‘» , ,th re^ -,1 to the m^kfters 
, stWJified in sult.pirH''pl> f> of t ,i4 pinjr ,,„ ,n. mo mil. ru'es wtife hie 
itppTovQV'^ re^u aMnf' — 

(ai the formation of subordinate local Councils or Boards and their 
procedure and the conduct of thur busimss ; and 

(bj generalljf all matteis relating to the transaction of business pertain- 
ing to the administration of the distiict or region, as the case 
may be : 

ij^vided that until niles are made b> the Distiict or the Regional Council 
under this snb-paragraph the rules niadw b} ihe Gosernoi under sub>paragraph 
(6) of this paragraph shall lia^c effect in rcs}Kct of elections to, the officers and 
staff and the procedure and the cond ict oi business m each such Council. 

*. 1 ^ 

District Council. 

Tbfl l>istTUt i‘ ts j t * }. V o' \b a legislative 

hods Furtbor, a \ th#* 'niii *>* t «' '‘ih< ( Jvo po ors \stre vested 
in the (loNoin jr In pifi Tj n te lI U lu vpie ciustitued The 

Governor franiofl U 1 ♦ u A \n^\ ( m l»»l (i, oii the A-nsam Autono- 
mous District iConsuUi i *111 liii *’ IliC llu^esprosnle 

tnl^t (ilia for an IjvOtuti e u'rmiit«M wiM *. e Mit* 1 itue Memlior as 
the head an^ tvsoolhoi mo ii »er-^ t tlie o piLuue functions of the 

District Coumil Ho P * es iso spe. lu i e mitUrs winch \ie excepted 

from the put\iov\ of the i\e t omim tee tl oi^h in in emert^ency the 

K\ecutis'o Ccnnuntteo of some ol lue a U )houmis disnicts jS authorised to 
take such action nmIU 7 "M<ct t *«m<P <1 ’uUl.r» is nooessarv 

but every such ca.n his ti I - lu<i kf -e tic Ihsttut ( ounoi at lU next 
.eession. Tu pursuinco of these Ivu'os, th CounciHor the District 

oiine into liCing from Tune, Ih >_ 

The extent of intMi.-n o- i IVt.i < ouacil mi .>i Mimmanseit ab 

toUovs— ^ 

agmolM ««ept *«•**>» V”““lAi^a«nMl. wiinunrfictw^ ttom. Th. Council. 
Oonanito and tha .wrt. «* “P oI miutSions mantionwl in p»ra«r.ph 6. Thtj 
Mjop tha powaw ol taxation and or Bagional OounwU ara wpaUa 

‘hava thaiT own land* Horn. th. OJuncU^ Th.t. » oonutoto 

ol batnf aanoUad by th. Oowrnor who may eron aimow. 

18. tha ^ prcriw “a. bw« om.ttwl by th. Amm Bw.tg.mmt.on (MoghaUy.) 

lat, m».. 



SttORIBn CONSTlTtfi'ION OP INtllA 


( 98 ) 


{Sab> Vi, 


■alMMay M t/t M ttw iwwan aad jwMioUon of Uto OooaoUi go> A olkook io BapriMt to Um 
uomaor tho lagi^turo of ttio Stoto oobm into pioton only wtum tlio Oovoraor talM 
MtwB •foiovt tho Oonvoilo to rovoko thoir aoto or iMotationo or diMolToo tbon nd toluo ovot 
tho odbiaiotrotioB hiatiolf. 


The Pistriot Council ia not, however, a part of the ftovornmentol meohi- 
nery of the State of Aasun Hence, persona appoint by the District Oouoeii 
are not emplo'^eea under the State.*' 

Sd^part. (4) : Administnitive powers of the District Conacil. 

The District Oouacil| is both an administrative and leRtsIative body. 
Under this suh-ptraRraph, the District Council shall have all such exontive 
powers as are necessary for the purposes of the administration of the district. 
Though para. 3 empowers the District Council to e,xercise legislative powers, 
it does not mem that until such laws were passed, the Council oonld not 
exercise any administrative powers. Thus, under para. 3 (1) (g), the Connoil 
has the power to m\ke laws relating to the appointment or removal of 
Chiefs or Headmen. Hut until such laws were mide, there wad nothing 
to prevent the Council to appoint or lemove a Chief in exercise of its 
executive power.* * 

Hence, even prior to the enactment of the Union Khasi-Jaintia Hills 
Autonomous District (Appointment and Succession of Chiefs and Uotdmenl 
Act,* 195!), the District Council lial ]uris<liction to appoint a Mvntri (headman) 
and to remove him, even though he hid been elected prior to tho comtgence- 
meat of that Act.*'* 


SM><p«ni. (6) : Roles made by the Governor. 

Under this power, the Governor mrde the Xssani Autonomous Districts 
(Constitution of District Councils) Dules, l!h;l. These Jiu’os prov de, tn(er 
alta, for on Executive Committee witli tho chief Executive Memlier as the 
head and two other Hembers to exercise the executive fonctions of the 
District Council. The District Council for the United Khasi'Taiatii Hille 
District was constituted with effect from June, 195!!.** 


3. (1) The RegkMml Conacil for an antonomous region In! respect of «U 
areas within such region and the District Conacil for an 
aat«momoas district in respect of all areas wittbi the 
disMct except fliose ndiidi are under the a^bority of 
Regional Coimdls, if any, within the district sluiH have 
power to make laws witii reject to— 


Foimrs of the District 
Ooaocils end Bcgional 
Oonnoils to meke lews. 


(aj dm aBotmeot, Mcnpatkm or use, or the setting apart, of land, other 
than any bod which is a reserved forest, for die purpoocsofagri- 
odtore or graz^ OT for resMendal or other non-agricnltarmljmipo. 
ses mr for toy other purpose l&dyto promote the interests ^ dd 
ialmhitaatS'id any vfflage » town : 

Ftwided- that aothhig ta sndi bws dmU provent the compahanry 
nognbhlonefnnylawi.whethm’ occupied or mwcovied, for pnhlfc 
p urp o ses hf tho Gove rnmenf of Asmuo b aeeordaoee with dmbw 

l4m IMM? SI lOlvv SwaOtHUII^ MiCB SCyHWISWP f 

(h) da» muoqieaMUt of oagr forest oot hefat 0 reserved forest ; 

(c) theeMofo^yeooderwoti|f.mwine>lhrthepmfese«fofrferttaivct 


14 . 

iA iMalv.GtarodlU* DilMet, A. I'MI Amm C9(m, 
ML <b|bv. Jisrsn mM tA. MSI S. 0. <T4 MMi. 

If. AMlfgshrov.JpACea^ 



Vt*jf SUOBTBK CONSTITUTIOK OP IKDtA (S$) 

oSti^oo^** ®f*h* pr«ctice of jkum or oAer forms of shifi^ 
^.-?^^ *^***”*°* village or town committees or ceoacib and 

fiieii* iinwpni • 


(«) 

(r> 


their powers ; 

“"I*®' *® '’“tage or town adminbtraUoii, faclud. 

tag viUage or town police and public health and sanitatWn ; 

(g) flie appointment or succession of Chiefs or Headmen ; 

(h) the inheritance of property ; 

(I) marriage rtnd ; 

(j) social cDstoms. 

(2) In tids paragraph a “reserved forest” means any area which is a 
reserved forest under the Assam Forest Regulation, 1891, ov under any 

law for the time being in force in the area in question. 

(3) All laws made under this paragraph shail be submitted fortfawidi to 
the Governor and, until assented to by him, shall have no effect. 

Scope of para. 3 il'). 

I’Ots. 3 (1) Qornethiiij? liko a 1 s ativ« list and onumerates the 
sobjects on which the District is competent to make laws ; hut it 

does not follow from tl*is that tho UhIi ut Counc * cfinnot exercise its admini- 
strative powers conferred h\ pan i^(4f unless thero is fir-^t a law to that 
effect. Under inra, 1,(4), the ( (uinci' K cempetont to exercise any of 

the executive powers as are neoosssiv for tht^ purp.ipes of administration of the 
District Gounci’, for e'uamp'e, the apt ointment or removal of a Chief or 
Headman even thou(4h no iu\ lus ! under pau 3(fi), Of course, 

when Regulations are nrwle under pan 10(1 ‘h), fji* ’ iws passed under para, 
3(l) with rospe<’t to the nppivntni^m or rern.n i’ of the po^sonne' of the 
adminibtrrtion, the aflro’n\strali\o iuthontips swinhl i»e hound to follow the 
regulations so made or the lav\s so Ti o Tnited Kim i Jantia Hills 

Autonomous D^tnct < 'ippoinimont a Suciession of (*hief and Headmen) Act, 
1959 is Such a passed under pin 3' U whieh cimo into force in October, 
1959.'* 

The District Gouuci! has no power tr legislate nn transfer of land,**^ 

4. (1) The Regional Council for an autonomous region in respect of areas 
within such region and the District Council for an 
AdmiDisirition ol jut autonomous district in respect of areas within Ae 

tie# in autonomoui dii. district Other than those which are under the authority 

trittU and aatonomout Regional Councils, if nny, within the district 

may constitute village councils or courts for the trial 
AT — «*- uid cases between the parties all of whom belong to Schooled Trib« 
other than suits and casi-s to which the provbioiw of sub- 
SSIlS^lI iIfnaraBraSiS of this Schedule apply, to the exclusion of any 
!2f2‘ii sm5e‘^?nd rv appoint suitable persons to be members of suck 

f- "» of .!« t.« m.4e 

jftnpMfh 3 tUs Sdiedulc. 

anything to this Constitution, the R^onal Cmmdl ' 

a, « 

u. Ohw 

19. C<t^M V. Sim, A. *961 B 0. J76 (*W). 

Hh miaaonv. IjAOonawl, A. 19M ). 



saomrtik ov nt&u 




fifth. 


CMMIortfflai^iedttfair nMfiBioi mfMUNnMi MMrkt fimn» Iim 
Bei^hml Cant^ die Obdlct Comdl for incli iMstrict, or my mmt mm&lnM 
kdtotMMlfhrfoo IHkrIct CoiaKfl, sbofi Mcordtoe the poirenf of • covt 
of OMeal in icsi^ of aR suits anf cases trtaUe fcy a liUate cofucfl or ooart 
OoamtBtefi wio’ sakparagrapii (1) of thts paragrapii widik saelirefion or 
area* as the case any be, otter than tiwse to which the lawrisioBa ofaw-para- 
graph (1) of paragraph 5 of this Sdiedole apply, and no otter const except 
the Court and the Saprtaw Coart shall hare Jarlsdiction orer such suits 
or cases. 


(3) Tte High Cflusrt of Assam shall hare and exerdhus OKht Jarisdktioa 
orer the suits and coses to which tte prorlsioas of si^paragrapb (2) of this 
paragraph apply as tte Goreroor any from time to time by order specify. 

(4) A Regional Council or District Council, as tte can may be, may 
whb die isrerions approral of the Governor make rules regulating— 

(a) toe constitution of village councils and coorts and the powers to be 
exercised by tom under tMs parai^ph ; 

(b) toe procedure to be followed by village coondls or courts in tte 
trial of suits and cases under suh-paragraidi 0) ^ diis paragraph ; 

(c) tte procedure to be followed by tte Regional or District Council 
or any court constituted by such Couucil in appeals and otter 
proceedings under suteparagraph (2) of this parajpaph ; 

(d) the enforcement of decisions and orders of such Councils and cSnrts ; 

(e) all otter ancillary matters for tte carrying out of tte provisions 
of sob-paragraphs (1) and (2) of this paragraph. 

*'(5) On and /torn siuh date ns iJu PusidetUmay, after tcnsuHing the 
Government of Assii.m or, x$ ilw aue niay he, tfu, Goinimttent of Megh.lnya, 
by nottficatton appoint in iLn b< hnify this parayiaph ktuitl h rfieci in relation 
to such asUonomous ^tfltiet or teg'im as may hr spettfirl m the notification, 
as if—' 

(t) tn sub paragraph ' 1), for the voids "between the partus all of mhom 
belong to Sr'hiduled Tribes uithin such areas, other than suits and rases to which 
the provisions of sub paragraph 'J) of paragraph 5 of this Sckrdule apply", 
the stords "not being suits and costs of the nature trftrred to in sub-paiagrapk 
0) of paragraph b of this Schedule, uht„h the Governor may specify tn 
thts behalf", had bcin suhsututed , 

(tf) sub-pargraph (2) and («?) had been omitted , 

(tit) tn sttb-paragrtiph I4i — 

(a) fm thru or Is "A JRrgional Council or District Counrtl, as the eaie 
may be, may with the previoits approval cf th Goiernoj- make lules regulating," 
the teords "The Govirym may make rules regulating" hid bem subsMutml , 

(ft) for clause (o), the following clause had been substituted, namSiy - 

(c) tte transfer 'of appeals and other proceedings ptnding btfore the 
Sggional or District Cometl or amy court constituted by suck Cownetl inmedta’' 
ttiy ^fore the date appointed by the President under sub-paragrah (S) ; and 

(d) in clause (eh for the words, brackets and figures "inA-paragraphs (J) 

Wd W* the words, brackets and figure "tiA-paragraph (1)” ted been 
gadMimsd.*^ * 


21. 8teym-(S)wwiBHrMtedWtetMBMCg«slwli«a(ICs|to'h9*)hM,tWS. 
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5. (I) ’ll® C®wt BOf BMy, the trfad <tf arffs o® ones arislBg h®t af 
0e«fie«M9t _e( fomtn *■ * ®<f«® bt any aatoaonow dfebtet at 



«f Qilmhiil 
iMki IMt, «a 
iU a ^l o e e l ma 4 
HtHrtvM UMaaOt miti 
yn eartefa wefts sad 
for tM ttisi of 
atttsM Mt(a sasss sad 


*•“* Mutt by the GaiS^ 
►f sa4 orl^r^ of ofTeom puaishaUe wfH death, tmu- 
P*"***®® „**”■ Ufa, or intprboBinent for a tenB af net 
leu thaa five years uader (he Indiaa Penal Code ar 
•“““■“y «**««■ law for the tine being twHodMc (a 
such district or region, confer on the District Omicil 
y Regional Conndi having aiitho^ over saah' 
n region or on coarts constftnted bf ^Mh 
. . „ District Council or on any officer qqwhited at (hat 

hihaffi V (ha Govanor, such powers under the Code of Civil PriKadaie. 1988. 
** **..**!f U»e Code of Criminal Procedure, 1898, as ha *»«w 

opprapri^, and thereupon the said Coiincil, court or office shair try the f^tr 
*••** W oBeaees ia exercise of (he powers so conferred. 

. Tftffi-i 9.®’®*'®®/' «»y withdraw or modify any of the powers conferred on 

*r '^**?2r* Council, court or officer under sub-paragraph (I) 

01 tki$ j^inBrof^s 


^ expressly provided in this paragraph, the Code of Clvfi Proce- 

dure, 19iffi, and the Code of Criminal Procedure, 1898, shall not np|riy to the 
trial of any s^s, cases or offences in an autonomous district or in any 
aaftmanons region to which the provisions of this paragraph apply. 

^*(4) On and frcni the hit appointed h\ the Pre\idetil under sub- 
poragraph (5) of paragraph 4 in t elation to o«\ district or auto 

tuvrunut region, nothing tontamed in '/in paragraph shall, in ill apphiatum to 
that distnet nr regain , he dettned to authorise the (j(K<iriwr to lonfir on the 
/>i.‘rvK/ Council Of h(<fMna* LouiutI r on courts min/itufed h\ lit, Diitnit 
Council an\' oi fhe prmrs refcrrid to m sub paragraph (1) of thu 
paragraph •** 


Grinrinal Procedare ia the Antoaomoas regions. 


In 1958, the District C uunci', with the previous app’-oval of the GovernoT 
of AssaiQ, under subpi*^ 11, framed the G-vro HiUs \utonomou8 Dietriot 
(Administration of Jostioe) It I’es, 1953 Ttiese Ru'es provi for the constitution 
oi Village Courts and also Id' down the powrcrs of ihe District Council, 
*dulMrdiaite District Council and the Yi IStie Courts R 24 aI&o provides that 
tiU tho G jvornar confers the p i«er to try suits or oases referred to in r 23 on 
the Subrodioato District Council Courts, the existing Courts which include 
the Court of a Deputy Co nraissioner, wi.l continue to try such cases 


6. Pewm of ih» Distrtel Council to establish pi unary schools, eU~-(l) 
The Dbtrict Council for an autonomous district may cons^t, « 

nrimary sdiools, dispensaries, markets, cattle pounds, femes, 
reads, roorf trnnsport** lud wuerwajs m tlie district and may, v,Uhthe 
* j vs/ thu fiuike rc< 2 ul(ht%o%^ /w iht teQulaiton and 

dfatrief. . ^ , 

<^) TIu OKVfW «.* «« ,0mm,. f 0“'™' /.SS 
.ilki eoMmUh <*■ mmndrthnally iha, Coomi m m 

• •smiwSoiii.- ■— w »,•<«*— («■**>«•) «*>• 

19. jepJidrov. Stab, k. !•«>**»»«»<“> 
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BRdkTMst msBmmiov op iin>u tSdb. VI. 

< 

tifteiHktt of the SiMe of Assom or Mej^tahyo, os Ae case may he, 
estmis**^ 


% (1) Hmw ahdl be eoosdMed for eodi aotoBonMNis Artiic^ « INUtifct 

fir5“ “* £^yia?fc,'!SCTSSgrr,*r?ff^^^ 

lO WBICII WUUI M CfWnM nil mOIICjl MCCIVM ICi|M€KH 

^ vdly by tbe Distilet Coancfl for tbot Mitrlet wi tee 

Kei^ktoal Couicii for tbot rcf^ io the coarse of tbe oduMitnitieii 
of eocb district or i«gioii» os (be esse ouy be» in aeonriAuce wbb tbe 
frofiiiow of tUs CoBstitiitioii. 


(2) The Governor may make **niles for tbe MMUMfCMMOt ^ tbe Dfstrkt 
FbbI or, as the case case awy be, the Regional Fhod, and tbe rules so aMde may 
IMUscribe the proeedore to be followed hi respect of gayuMiit oetmef into (he 
said Fhod, the withdrawal of mooeys therefena, tbe eostody of asoneys therein 
and any otter matter connected witt or ancUfauy to the matters aforesaid. 


(S) The accounts of the District Council or, as the case way he, the 
Regional Council shall be kept in such form as the Comptroller and Auditor- 
General of Indio may, with the approval of the President, prescribe. 

(4) The Comptroller and Auditor-General shall cause the oct'cnmtr of the 
District and Regtomd Councils to be audited in such manner as he tnay think 
fit, and the reports of the Comptroller and Audik)r Gaierai relating to such 
accounts shall be sutmutied to the Gtnvrnor who shall cause than to be laid 
before the Council** 


p9i**rt to 
•oUmI lud MTOBOa 

Mid to impto* tozM. 


8. (1) The Regionai Coancil for an aatonomoas region in respect of ail 
lands wittia such region and the District Coancil for 
an aanmomous district in respect of all iaads within the 
district except those which are in the areas under the 
uutliority of Regtonal Coonciis, if any, wittia the 
district, shall hare tte power to assess and collect rereaue in respect of such 
lands in accordance wjHh tte principles for tte time behq; followed by tte Gover- 
amentstf Assam in assessiiq; lands for tte piwpose of land revenne in tte State 
of Assam generally. 


(2) The Regional Coancil for an autonomoas region in respect of areas 
within sneh regiM and tte District Coundl fmr an antonomoos district in respect 
of ail areas in tte di^rict except those whkh mre under tte nnttority of Regional 
Coonefb, if my witUn tte (O^rict, ttall bare power to lery and collect taxes on 
lands and bnildhigs, and tolls on persons restdent within such wrens. 

(3) IbelHstrfct ConncH for*an aatonooHNis district shall have tte power 
to levy and ooOect nil or ttty (rftte foilowbig taxes urittia sneb Ashict, that 
Istosay— 

(a) taxes nn professloBa, trades, cdOngs nod ewfloymeats ; 

(A) tuxes m aainiAi, vebides nod bants ; * 

(o) taxes M tte mrtiy of goads btopnmaifcet ttr sale tlyrein, mid ' 
toll (M pnsithiiri and gooii carrhid is ferric* ; and 

(dj taxes far tte mahriBsance ai sdieois, iHiprt Ma rifs or.rewls. 


<4D Al teri *» w^^> ^ tt^^l «rP^t^A C a^n ri^^ nsttieni^^ny be» mnir mriw 
i* gnhtt tostepwltti*gtt»leiyanifl*ie ctt » t <f wqt «f tte taxes i|*rifled 
iasittpar*8(aib0aaifl)»ftbbiwdW*^ •Mqr Mitt iMpAitlwi riml 
be Mmittied Ibrttwftt to tte Cou a wtor, mi natil asasMsd to by bfaa, sbal 


bMuaa dtttl** 


til. ttaafw m»4»hf Urn hmm Btorfmtstoieu (lletMsyri Ast, 



8ah.VI.] 


SHORTER COHSTIIDTIOR OF INPIA 


(ST) 


P«w«r to letjr fixM. 


j,u Q*u*i ^ tews ftnd land revennea in the areas coming uodeT 

^e Sixth Behedule i* exclusively vested m the Regional and District Councils, 
ilenoei after tre commencement of the Constitution! the Lyngdoh has no power 
to levy any tax or fee.*' 

9 . (1) SocA ahaie of the royalties accming each year from Uceaces or 

>1 1 the purpose of proqiectiiig for, or the 

ths^rpm of^proa. **tractlon of, minerals granted by the Gorennaeilt.of 
pMtini far, ar aatraa* ^stm in respect of any area within an autononHNR 

tiaa of. miaarals. Strict as may be agreed upon between Sie Govenunent 

of Assam and the Ditsrict Council of sudi ifeMct diall 
be made over to that District Council. 


(2) if any diqpale arises as to the share of such royalties to be made over 
to a Dtetrkt Conndl, it ^11 be referred to the Governor for deterndnntioa and 
. the nmoont determined by the Governor in his discretion shall be demned to be 
the nmoont pnyaUe nnder sub-paragraph (1) of this paragraph to the District 
ConacU and the decision of the Governor shall be final. 


Power of Dlitnot (1) ^'h® District Council of an antonomons 

OoQMil to mskt regub. district may make regulations for the regulatioa 
tioBofortbo ooatrotof gnd control of money-lending or trading widiia the 

mooor-loodiaa ond trad- district by persons other than l^bednled Tribes resident 
4>oa b* AOA tnbab. ^ T.. 


(2) In particulnr and without prejudice to toe generality of the foregdag 
power* such regolatioas may— 

(a) prescribe that no one except toe holder of a licence issaed in 
toot behalf shail carry on the business of moneyloiding ; 

(b) prescribe toe maximum rate of interest whito may be charged 
or be recovered by a money-lender ; 

(r) provide for the nwintenance of accounts by money-Iradm ^ 
for the inspection of such accounts by officers a^winted m that 
behalf by toe Dtetrict Council ; 

(d) preocribe that no person who is not a member of toe Schedided 
Trtocs resident In the district shall carry on whol^e or retM 
hmhirr in any commodity except under a licence issued m toat 
behalf by the District Council : 


P n nr t ilril tost oa reculatioBS may be made under this paragraph mdem t^ 

„ to. ibncJiHirtb Ot te »al — 

of theOhtorkt ConacO : 


... .,!.* ft.,*,- that it shall not be competent under any sneb regiiJa- 

ofandiiegnlatioas. . 

pobjiMbiM «d 1*21! lyftb in the Official Gaxette of ^ State and shall on 

SSStolication have toe force of law. 

dal*. 


W. Wtopddarv 


.. jportor e! On d. 1M8 As»n ». 



(28) 


SB^RTSB OONStlTUZION 09 tKDIA 




Aml l W ljM I tf A»t> of 
Paiillmiartikftillrf t!lM» 
LtiMiAwMlifllMi ItM* 
to oi^eniM* AiliM* 
«tt u4 oatoBomoM 
NglOM. 


12. (1) NotwWBtwfliigBiiil^ihtiB Ike 
tlw— 


iffl) M^UteffkeLecighlwcortiie Stitelira»ter«#««y«nke aurtten 
aMM ki 3 «r tkii SckcMe m uttm aifk i«^ 

toivIMiDMrIctCoaaciwaltcgM Ckncfl, m| Bifiw law** 
n< aa Act of Ike teaMMare of <k|! Stale ptaklkMat or 

iWlyteaiqr a atoBOB wa s dbfrict or aateanaiMB i«|laa mim ki 
dtlMT case tke Oblikt CowsO la fiiriagaBdl^iiectiAB wHk 
toaBjrActaaiyiiiecttkattkeActskall ia ita appUeatioa to sack 
dblfkt or NgiM or aajr part tkereof kase effict eakfect la suck 
exceptioas or uMdi^tieas as tt i M ri ts At ; 

Ike CoeeiMr aaqr. bp paklie aatfflca ti aa, ikcct tel aqr Act of 
Parlfauaeat or of Ike JLei^tare of ttw State of «kifek Ike frorliioos 
^clause (a) 9tms sitk-yaragrapk 4o ao| a^My ekaU aot apply to aa 
aoloBoaMos fbitict or aa aatoaoiaoas nsioa or daril apply to 
sack flsfrlct or re|^ or aay part thereof saoject to aadi excepthms 
or awtificatioas as be aaiy AP^fiy ki the oo t iB c a H o a . 


(2) Aay fkectioa gtrea aader sab-paragraph (1) of this* paragraph uMy 
begtreasoas tohaveretrosfactireeffect. • 


AppUcatkw of Uaioo aud State Laws. 

No Aot of the Legislst'ure ot the State to respect of which the District or 
Regiooil Gounoili hsve power to mabe law shall apply unless the District 
Couooil by public notikeUtoo directs sod the Distri^ Council can la so applying 
the law make an> etoeptions or toodidcstioo it thinks 6t. In respect of any 
other law mide by Partiament or the Legislatnre of the State tho^ Governor 
ahall determine whether it shall not apply to the autonomous districts or 
ragionlaDdi if so? the Oovenoor may malm such exceptions or mod fioatioDs as 
be may notify with or without retrospective effect.' 

'*t2A. KoUVftihittmding mylfUag contwud ia par<tgr 0 ph 12 , — 

(«) if my provision of a Um made by a District or Regional Council 
in Megkalw with respect to my of the matters spccififft to clmse (b) or 
clause \c) of sab-paragraph (1 ) of paragraph 3 of this Schedule is repugnant 
to any provision of a taw made by the Legahtuae of tite State of Assam with 
resfwt to any frofem declared l>y tht l,^istttm^ of that State to be of SMe 
importance, then, the lart made the District Council (O', as the cate may be, 
the Regional Council, xihether made before or after tke^law made by the 
iegi^ure of the Skde of Asmt, skaR to the extent oj the repngoancy, m 
vM and Rtc lew Made by the iLemslature of the State of Assam 

(b) if my ^ovision of awv made by a Distr^t or RagieoaiConnCH m, 

Meghdaya vfitk respect to any of the matters specified in elau^ 

^ utdante (r ) or eham if) of tub-pmgnfh ( 1 ) of ^ of^ Semule 

is repugnant to any ffirovUiottof a mo made by the kogSuftme Me^maya 
with respect to that matter, then^, the Aw made by the D^kt Conned or, as 
he ease may be, he ifagkm Conned, vdtether made before or after fir kw* 
• made by the Legi^e of MMaya sbalL to dm extent of repngi^, be 
void and the law made by the ^gita^e o/jifygMi^ okm 

(2) I f it appears to tm Or more Dismet Ctmm or Regiomi Conmas 
in Meghmya to be desirdbk dmt any of the matters with respect to mMck 

‘ ’ I. (tf 4*iaia.(H<B 1 mUB (4»). 



Sob. yi] 



•spanditure ptriibintiig 
io atitotiomout ditirlo^ft 
%o bt •hown wptrftlely 
in tihb AaouAl fintaeul 


of Com- 
tttiaioB to iaqoiro toio 
And ro|>^t OB ibo odoit 
otolffootioft of ftotooo- 
inooi dttIhttU and oa> 
lonomooi rogiooa. 


regions concerned, and to anvZhl'^r T*/ autononums districts or 

or Regions Cour^cilZLrco^ 

behalf, ^ afterwards by resohation ""passed in this 

graph^l^f*o} fhfs pwa^jiaph under sub-pai'a- 

m^<»u>,nius d,Z7;;r S i i Si M T. ^ 

the State of °f Legislature of 

M !o aJ! rL/,l-rlhicf"cf ““' “”'' '"“''' « 9*»« 

13. The estimated receipts and expenditure pertaining to an autonoinow 
tto iio^lftd tiooipia ond JKtrict which arc to be credited tOp or is to be made 

irom, the Consolidated Fund of the Stale of Assam 
shall ^ first placed brfore the District Council for 
dheussion and then after soch discussion be diown 
separately in the annual financial statement of 
State to be laid before the Legislatnre of the State 

undo- artkie 202.* 

14. (1) The Goveraor may at any time appoint a Commissioa* to 
examine and report on any matter specified by him 
relating to the admiiustration of the antonomons distri- 
cts and autonomous regjions in the State, iadnding matt- 
ers specified in clauses (c). (d), {<.) and (/) of sub-para- 
graph (3) of paragraph 1 of this S^edule, or may appo- 
int a Comm^on to inquire into and report from time 

' to tone on the ndndnistmtion of autonomous disiricts and autonomous regions 
in the Stote genernll)' and in pnrtkolar on— 

(o) toe provision of edncational and medical facilities and conuanaicati- 
nns in such districts and regions'; 

(6) the need for any new or special legislation in respect of such districis 
and regtoas ; and 

(o) toe tohainistration of the laws, rules and regulations^ nmde by the 
Dtotrlct amf Regional Councils ; 

Md define toe procedure to be followed by surin Comndsdon. ^ 

(2) The Nfort of every snch Conm^OT 'y*”* *^** 

tton «f toe Ghvenor with respect thereto stoU he laid befw 
ton of the State by the Minister concern^ toother ^Ih ime^aMt^ 
■wnnraadnia ngaidiag the action proposed to be taken thereon by top, 
• Ctonmnent of Aseun.* 

'f. irtim lOi. •* th* «id of p*r*. 13 thsU be oattted, m the 

apfllsstiw ol tbs Pi»r*|**pb to Msgbolsys. 

8. cy **Sbd» */ iwMH. U#W) 1 ®CA 305 (407-8j. 



(90} SaOBTAB OOnSTtVUTIOI? ojf motA tStfc. V{. 

c 

(3) dte Mwtt «f the «f Omi SM« tMoog 

AfiMMen A* OBtmnr Mty yItM «m «f li« MkMm tqpeciidjr bi duMfe 
«ftle wcIIAhw of th» mtoMMMu dhlricli «Ml nUmm a m to ^ 

3 UUv 4 i 


1S« (I) ITalaarttMe Ihe Gofcfnor Is 8*ti-i»4 ttatwi set or mofah 
. , , <kMi of a Oistrfet or a Rcaiooal Ooaacfl b $k«fy to 

so4aB|«r the safety tf ladtaorie hMv to bo pnrit. 
ttou «f iH*tri«r uS ^ order,* he auy aaaol or sasyea4 soch 

Bagioaki o^iueiia. act or resdatioa aod udic sadk steps as he aaiy 
coaal der aecessary (iacMIag the ' saspoMioa of the 
Csaadl aatf the assaaipttoB to Uanelf of all or aay of the powers vested 
ia or fxerdsaVie hy the Coaai^ to preveat the cmaatsiloB or coartaasoce 
of sach act, or the ^visf of effect to each resolotioB. 

(2) Aay ordbr laado hy the Governor aadcr mh-paramA (1) of thb 
paragn^ tofether wHh the reasoas therefor shdl he Ud before the 
LcfUatare of the State as sooa as possMe aod the order shall, aoless tended 
hy the Lei^blatBie of the Slate, coatiOBe la force for a period of twdhre 
BMMrths froio the date OB which it was so aaide ; 

Provided that if aad so oftea as a residatioo approvlag the eootiaaaaee ia 
force of sach order Is passed 1^ the Legisiatare oi tike Slate, Ac order shall 
ariess caacelkd by the Goveraor coathaie la force for a farther period of twelve 
awMAs firooi the date oa which nadw this paragraph h wooM otherwise have 
ceased to ^mrate. 

Id. (1) The G over aor assay oa the recoauaeadatioB of a CosaaihtBioB 
. nsi. iHPpehrted aader paragraph 14 of this Schedule hy pdMic 
e sli^i BotiScatioB order Ae dbsoiutioa of a District or a 
OoM.«S: EegioaalCooBcaaBd- 

(a} tirect Aat a tkeab geaeral dectioB AaH be held iauaediately for the 
recoastftatioa Of the Coaocil, or 

(6) sAject to the previoas approval of the Legislatore of the State 
assaaie the* adadaistratioa the area aader the authority of soch 
Coa a c M hiiaarlf or place the adaAdstrattoa of such area under 
Ae CoBUdasioa appiAited aader the saM pargraph or aay oAer 
body c o a si de g e d saitahiehy hiia for a period aot exceediag twelve 

.-M. - 


Provided that whea aa order aader daase ((.) of Ais pan^pb has heea 
aiade, the Goveraor miy Alee Ae action referred A A datte \b) of this 
paraipraph wNh rqpid A the admlBistratAB of Ae area A qaestAa peadAg 
the rccoastltatioa of fhe Csaaca oa fresh geaeral dectioa ; 

Provided lAAer As^ ao acAm shall he Afcca under daase (6) of this 
p a ra paph wlAoA glvhif Ae Didrfct or the ScgAaal C ea ar i l , as the case 
saay he, aa opperAaity of ^acAg Hs vAws hefare Ae LeglBiaAre of Ae* 
Sh^ 

*(2) If at aay titae the Goefemor is satisfied that a situatum has arisen in 
itdtkh the admaistration of an antonomoas district or region cannot be earned 

’'5 accordance twti} the ^(/visions of this Schedule, he tnoy, 0y fnddic 
iioti^ation, assume idhims^ all or emy of the functione or bowers t^ested in 
hr ererdsttble by ihe Distfict Conned or, as Ihe case may oe, the Regionid 
Comtail and deewrt that such fmetions or powers shall be estercisalde by inch 
*perssm or asstkotity or fie may specify m this heheif, for d period not exieedirsg 
six months'. 

f. lajMhdoOiAAewAiV A»Aosaa w > t w^ ^ t As | i i *l e y *) 4«t, ISA. 

A, SoVfSfM <f)d«4 <t} oeie Odsd AtWd* 



Soh.yi.) 


SHOBIEB CONSTIIUTIOX OP INDIA 


(81) 


0^^ of the tmltal order by a pertod mt exceeding six months on each 

the ^2) of this paragraph tvith 

leJe^ 7Jr^jLt "’(‘'’T of the^tate o«rf j/wff 

ttu f is^ut of the order, uniefs, before the expiry 

of that period it has been appnn ed b\ the State Legislature “ ^ ^ 

17. For the purposes of elections to the Legblative Assenbly d* AsMm, 
the Gosetoor may by order declare that any area 
wiuiin an aotonomous district shall not form part of any 
constituency to fill a seat or seats in the Assembly 
r^erved for any such district but shall form part of 
. u ».«onstitueney to hll a seat or seats lathe Assembly 

Mt aO'reserred to be specified in the oider. 


BaelmMHi o( smm from 
aatoBoaout d'rtneta 
ia foraiag oinatitaan- 
eiM >a aueh diiuieu 


AppliMtion of the pro- 
viaioa* ol tbia Sebodulo 
to •roM aptoified in 
pnrt B ot tho l»bl« 
nppnndcd to pnngraph 
SO. 


18. (1) fhe Governor may — 


(a) subject to the previous approviri of the 
President, by public notification, apply ail 
or any of the foregoing provisioas of tins 
Schedule to any tribal area specified in 
Part B of the table amended to paragraph 
20 of this Schedule or anv part of such area and thereupon sneh 
area or part shall be admmistered in accordance with such 
provisioas, and 


ib) with like approval, by public notification, exclude from tiie said 
table any tribal area specUied in Part B of that table or any 
part of such area. 


(2) Until a notification is issued under sub-paragraph (1) of this 
f f i»og rW fh in respect of aii> tribal area specified in Part B of the said table 
or any part of such area, the administration of such area or part thereof, as 
the case may be* shall be carried on by the President through the Governor of 
Assam as his agrat and the provisions of Utule ‘i40* shall apply thereto as if 
andi area or part thereof were a Union temloiy ipeetfied in that article * 

O) In tiie discharge of his functions under snb-parparagraph (2) of this 
fitfrapb as the agent of the President the Governor shall act ia hfe discretion. , 


Para 18(l)(b) 

This paragraph provides that the Go\oraor may e\cludean\ areafrim 
biblo B to Para. fO But this can i>e done onlv by a public notification and with 
the pwrtous approval *)( the President, un'ike the power under Para 1(3). 
i^bieh the Goveramen exercise'll on ministerial a'^vice ^ 

to ‘m As soon as possible after the commencement of tUsC^itnt^o 

Xmnnlnoaat provMoa*. nktrict Council for each antonomous district in the 

<immmidnr this Schodnie and, nntil n District Cornel fc so ^mt^for « 
dSmS^ nitaioistrarton of sneh dbtriet shall be v^ed in tlm 

SMMrn<a»fcU.^ prerijfcw *•» •»« «« witbli wfcto- 

■ a lAam 


a. ^ tit* OoMhteHoa (Bavanib Am«4a«t) Aet. !•*«. 




s^eItxB» oosmrim^x or tSDu IftahtVt 

f i 

(a) mAetHPuUiamiitr nt tte JUytitifwv if Oe Stefe AiV #lrtr 
MiiQr«wl««i«lMi ibi G««mMr If jfime 9tit- 

nmftrni ike Gwmm fa tMw ifai<4lwrtlii» wiMlfa pifafa 
•ijr Act May 4fa«et fait the Aetal^ fa Me aapiteiMiMfatbilwii 
«r to aigr ttccWcf put thcnof, have cAct ad^ to aociiosccfK 

<6) iheCifaeiMrMqrMilw Nfriitiowlfa tlw paifaaai|ooitoi«ni> 
M«t if abroach wet oaf aay wgri a tl o M oo Hade Maytt^or 
afacad aay Act if PariiaMeat or of the LcgUatnoMthi State 
araay odrtiag law whkli is for dM ItaM bdug afvliadUe fa sodi 
area. 


(2) Aay tfaccfloa firai by the Gotcraor nader fiaase (a) of sohfoiafrapb 
(1) oftUsiNaagr^anyheihfMMaBfaliaoeMtrNpectiveitftet. 

(D All Kcalatioos aude aader daose (b) of sab-foragraph (l)ofMs 
paragcapb shall m sabaiitted fortbwifa to the Presided aad^aa^ asseafad to 
by hfaa, dnll have ao effect. 


G. (1) : *Uatll a District Conacll Is coastUated’. 


The Govornor's power fa make ragnlatioDS comes to an end as soon 
as a Distriet GooneU is coostikoted for an autonomous district.* Thereafter, 
the Goremor can noithor make a new rMoiatiun nor issue a notiSoatioo in 
exetoko of the power eontened b; ut earlier regulation * 

CL <1)CI»): ^Existt^t law.' 

The Khast Stetoa (Adesioiikratioa of Justice) Order, 1950, made bv the 
Goremcff of Assim on 25-1.50, is an 'existing law' applieat le to the Khasi 
States whieb is a 'tribal aret' under para 20 of Soh. VI of the Constitution 
GEenoe, so long as that Order is not repealed by the Qoremor under the present 
danse, the administration of criminal jnstiee in the Khasi States is to be 
governed by that Order.* , 


Tribal aieas. 


2A. (1) Tbe areas specMed to Parts A and B 
of the table below shoH be the trlbol areas wMdo tbe 
State iff Assam. 


(2) lbs Ualtad KhaskJdtetia Hills District sbsli confariie ttc territories 
wbicb b s fare the coMMsacsMMt of this Coostitatioi were kaowa as tbe Khast 
States aad tbe ttari aad Jaiotia Hills District, exetodtag aay areas for tbe 
ttHs bobv ceibprised wHbM tbe caMoameat aad n w old paHty af ShMoag bat, 
tadaitagiaMaebar the area caaiprised wftaia the HMdelpality of Sbfliaagas 

fonaedportof IbeKbasiSNsif Mjdiien : 


**fPa) The Ifis# JH»trieA oominui tiu amt whiii ttU cmmMe«‘ 
mnt qf rias Oearii ta b ' a a triu baowiiWs tbi LmM 

«i iejiprfaMiufMb4f4aassiiLiStaSi.AiLta(iij 
P. Ftmhmg V, Sta faiie, 4i |ff ( tA ttaWK 
to, faiwris* by tta l A ta e i gtfa Jttiiil»iet(ChwMef»sawi Ai*i,ltai, 
tl. Beb.»tfs (MU sa dtta t sad ta ywa ifa M , by thsAisiiwf W ap lart A<A aWb 


Proviled that for tbe parposes iff claasee («) aad (/)iff 




( 1 ) 


tap an 


ytf •ii« gmt 1.^11 1 1 ■wm (..vwnwfv m-w I i ScfcaAffp, 

area oamfcM wWaa tae M a al c lparo y «f Sl^oag itauBbe 


of 
to be 


}* 
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snokm ooNs'rttrTioN o# lyoiA 


(S8) 


.r»>- rtill t. coHbnl to "M?’*™'" 

•«tliidS^MyMMd?ar^!n*tllte^n^^ the tabic below shall 

of the President, he nntifl<ui k ^* 1 . •’'ey* with the previous araroaval 

01 ne president, be notihed by the Governor of Assam in that behalf. 


T\BLE 
T^RT \ 

1. The United Khasi-Jaintia Hills District. 

2. The Garo Hills District. 

3. The Mieo Dnhut^*. 

^ * *14 

5. The North Cachar Hills. 

6. The Mikir Hills. 


VKliT K 

}. North East Frontier Tract including Balipara Frontier, Tract, Tirap 
Ftrontier Tract, Abor Hills District and Misimi Hills District. 

2. [rbfl Nnoii Ihlh Tv.efi'^unj h 1 .*® 


•Area comprised within the Municipality of Shillong’. 

In viev^ oHlieso \\ in t ^ of I an *.0 ^ue ^lem of M>heni Bhall 
have no jutJBdict on to ilocde oiu disp itO', liet \eQn tribiis ivmr^ tn a territory 
which forms part of the KUisi an<1 Jiintu II Ms 1) 8 rut tut is comprised 

within the Shi long M »\ ciin \i\ 

^^20A. nt » - (li In t’li' '>inc(iue — 

(o’) “(,(r,rt'fr . » > 'a t }i t > Ja<^\a m n<! *he Governor of 
Atsam nctxnQ < h (h a ' ai d d n ^ */i l ii’i l 'frr for \frQhaIa\a, 

exce/ft in v<> for ijf fi ' u ’ ir uidcr th \ ^c/l due r qxtirt.d to 'rititsc /iw 

functions in fits divtit k > V .t-nm hi f'' faragtaph (d) 

of faraqrafh J2A, , o.* < 

(b) ^‘MeqhAa'ii" n ran\ III a( n m lu Sfof. ^tnud iiidct article d4} 4 ^ 

(J?) Ki'hiCit ti OfA II pr > /■» I" r )ii » <'i>. n thi *' *w’f, the pr-rMions 

of Ihir Schedule d>a’ m dn n at Hi a' on t Ueo’a’aia hai . efftct- 

(t) aTttnj<rei ( iU’innt * I lain State of U^am, State 

'and Lemdaturc >f the <^fate ’.ere feioirus r<,^.r>e\ to G°vepin’cnt 

ofAfegha^avculhe oHUnoiuoA S' ate if M llda\a ohahna ami the Lcq-slor 

htre of ifeghdttvo, ^ 

_ ..... ll. u.a. iri«Tientao< Are*' "btoh were irortod by tb# 

” w ■»” >- •' 

». H.n. I'l.in" ““ “■*”? 

fOhseesof Nsbob' 

U lu. . fcr .k. ««• »»■ ■'"•7"' ‘7, *" 

M. Itow 7 wev wmtled by the State cl N*R*1 <«d Act 1965 

la. tr OiWi*v*.JC'» * t9*»A«*iD m 

IT. laetltolri by the A.ot« ReMg»n'»*»“*« • 

B . 



dg) SB^txsK Of nfm 101 

{»> <w i/ iff paragraph IS, the wor^ and ^es **mder artkk 202“ 
had been mUted, 

21. (I) Pnthnmt mty Anm tim to time by kw »me$i ^,*47 of 
ai^tioo, torlatkm or repeal any ot ti» pnmbm of 
HI, ScheMe aai, wbea tbe SebeMe k eommieied 
•ohMiiiia aay reihreaee to tbb Scbedgle k ttb CwsdMlIhNl riM 

be oonstnied as a n^erence to sodi Sdkedafe as so anwaded. 

(2) Nosa«hlaw as is meatiwied ia sab<paragrapli (1) of iUs pangtafli 
sdMlI be deoaied to be aa amcadaiei^ of tbb Coastitatloo for Ae ponosea et 
article 368. 


SEVENTH SCHEDULE 
(Article 246| 

Goieral rules for iaterpretatioo of tbe Entries. 

1. The various Entries in tiie tiiree Lists ere not ‘jirwers’ of legislation, 
but ‘fie ds* of legislation.*-* Tne poi^er to le^^islate ts given by Alt. 246. and 
other Articles of the Constitution * Tims, the power to mske n law Hutborihiog 
'depriTAt ion of property' is conferred b\ Art 31. It cannot be contended that 
beoanse there is no Bntr\ in the Lists relating to 'deprivation of propert>' as 
each, it is not within the competence of the Togis'atures oi this country to 
enact such a law 8ueh a law could be made, for instance, under Entry 1 of 
List I, I of List II or List III » 

2. The Entries in tiie Lists are mere legislative heads and are of an 
enabling character. They are designed to define and delimit the respective 
areas qi legis ative competence of the Union and Btate Ijegislatures.*'* They 
neither inpise anv implied restrictions on the legislative power conferred by 
the Artices nir pres^riije any duty to everoise that legislative power in 
any particular msooer.* 

3. The language of these Entries should be given the widest soope*'^ of 
which their meaning is fairly capable beioause they set up a machinery of 
Qovernmeat,* * Each geae'‘it word sboald, accordingly, be held, to extend to 
all ancillary or subsidiary matters which can fairly and raoBouably beoom- 
prebended in if, *‘**«0., the validation of executive orders** or a defective 

l.i. (MIcvtia Qa$ Co v, Staio of W B . A miB 0 lOU (IMP). 

6 SAamdaiam v CnUral Book of Jndvi, ( >96)1} A C R. 891. 

4. SMoofBthlirtKafHMhteor.k.W'iBC-.iei. • 

ft. CMatUa Gm Co. v Sbttf o/W B.A 18 2 8 a 1044 {10.49). 
e. J hmo ka m d v BhuwUha Broo , flOftl) 1 8.O.H. lOTt. 

7, m Atw V. SM* <# Bmha^, K 18» S 0 488 (ftOft) : Bamrot v, JT.T.O , A, 

18«»8,(1. IftSTfliiSP). 

Sum Ifallsr t. Bepdt.. (19891 t 8.0 B. 188S (2888). 

JA JlmrMlmdrer MafatM, A. Ua$ $.a »8 W). 

IS, / T. Ommr.e, 1987841. 788 (jr»). 

SA CioturkM V, Unioao/Ioete, A. 1980 8 0. SU <4881 f Btekt of B e/ ofr A e a v. 

Ctomia. A., 1918 9A 844(8481 ; tmhritlmf. BlettofmartA iMilA 

mum. 



SHOKTSR CONSIITUTIOK 0^ 1I4DU 




m 


Ukw‘* TtMo4 to tl» inibject referred to m the Entry or* the licensing and 
oootrol <rf bonded mrebouee for the purpobe d ruakiDg effective the realisation 
of lUI eietee duty ; or the prevention of ewbion in exercise of a taxing 
power or to grant refund of a ta\ vihich it lias impobed * * 

4s In interpreting an Entry in the preceding manner, it would not be 
y iag ona bie to import any limitation by comptring or contrasting th&t Entry with 
any other Entry m the same List 

There is no prohihitioii igimst a fjegis ature enw ting a single statute 
in exorcise of powers conferred h> several Entries in the Libt which is within 

its competence. 


But— ' 


(a) The Court is not free to sfcreUh or pervert too hnguvge of the enact- 
ment in the interests of an> legvf or ( is utiti nu theurV) or even for the 
purpose of correcting any snpp scd err )r^ ^ ® 

(b) The doctrine of anm Ur > p>vvpr wouhi not eru t e the Tjegislaiuie to 
provide that an amount wnich h not due a u u acr the relevant legislative 
entry should stiU be p\id over to the U( \eu me it 


(o) The rule of wideH con^^tui tui. wou <1 ut t eivl '© the T egis ature to 
uiake a law relating to a raUler v wt h ms no >ati ml connection with the 
aubject-'inatter of an Entrv o g , to ti i-i uif ome h i j'juihng winrli was not 
rationally capAhle of hoing as the la nii« f v nM/en 


6. The power conferied h\ n i En rv m th ^ I t'^ c n I e e erciscd both 
prosveotively and rotnspeUive v u t e ii ''Ciue » i nj tt end p‘»*ovision 

barring retrosvective operitiorO ** 

7 It IS comi>6tent (or i I c^uUlt to e>enHe it=i iMlo legisHtive 
power relating to a sub ect s ' ks ♦■( ’ * cUte i pn w >11-1 \( t pc^scd hv it, which 
has been invalidated by ttie ct urts r iHu u ^rmit m tl or k aw made 
by an inoompetant isCgi.at i in<! c ut v Ph >ciroMcrti. ' oireiUion. subject 
to the reasonablerieAs of '•lun )mi»o t'\i ^ purposes 0 

constitution ii provisiois sn<h vs Xit ID >r i 1 ; 


Presumption of constitutionality^ 

Whw the wre< of m on.( tmeiit <' u t.ed wid «re m m\ d m 


M. 

U. 

16 . 

le 

IT. 

16. 

19. 

M. 

tl. 

a. 

. 6 . 

U 

tk 


Jadaor Um*c%TaJ K 9fi 0 i''6 

BoUmw 11 A *=*‘ '®'’ ' 

. . r .r rO i l>-bi SC 1820113^*1 

Airmafc (> v 1 r k 

Ban^ t. ir r 0 . A s c 

rntKmkmy (;«*.'n«f/n.v..Aj«6 «-) 

tm fO P‘4B«<rm Mofor S)*”* ..««<♦<« -1 f 

^Mttl Qua4»r t 8 T 0 A 

ITAA .96SS0 1876 


li 8 


A 18(37' 


i JulelTiluv Sitti 
lOeiS 0 lOli 


A. 1961 9 0 

it V SiaU if A r , n^ni « 

jSM(mOlW»aSH«r v. a ^ p P 1 1^1 s C 652 166-) 



iS)i<ttT4s <»»sf inn^oit o# twMA 


tioa lapm ihe rfilevnot, entry m the* it tney have tite wiSMi 

MDtilitiide.* 

Bttti at the SBone time^ the Ooart should guard egainst extending the 
meaning of the words beyond their reasonable oonnotation in an anxiety to 
preserve the power of the Legislature.** 

Conflict between Entries in dflTcrent Lisfs. 

1. The entries in the different Lists should be read together without 
giving a narrow meaning to any of them.* The powers of the Union and the 
State LegisUtures are both expressed in precise and definite terms. There can 
be no reason in such a case of giving a broader interpretation to one power 
than to the other. 

Even where an Entry is framed in wide languagei it cannot be so inter* 
preted as to make it 0 kneel or override another entry or make another entry 
meaningless. In case of an apparent confict between different Entries, it it- 
the duty of the Court to reconcile them.* 

2. in case of apparent overlapping between two Entries the doctrine of 
'pith and suhstanoe* has to he appointed to find out the true nature of a 
legislation and the Entrv within which it would fall.* 

2. Where one Entry is made 'subject to* another Entry, all Jthat H means 
is that out of the scope of the former Entry, a field of legislation covered ^ by 
the latter Entry has bean reserved to be specially dealt with by the appioj[>riata 
liegislature.* 

3. When one item is general and another specific, the latter will 
exclude the former.’’ 

Kdation between different Entries in the snme List. 

1. Two Items of the same Entry are not necessarily e\olusive of each 
other and it is possible for the same matter to come under more tlian 
one Entries ' As between different Entries in the sum/* Lat, the general 
scheme followed is that each particular Entry should relate to a separate 
subject or group of cognate subjects. Hut the different Entries are supplen* 
tary to each other and are not hmifcd by each other in any way.* The pouit 
kept in view in drawing up the lists was not scientific precision or prevention 
of overlapping^ * but to include all possible legislathe power within their 
ambit.* 

2. Every attempt should be made to harmonise the different entries 
and tp discard a construction which will render any of the entries nugatory 
or ineffective.*’**' 

1. IfaowekanJra v. Commr. »/ 1. T , (19M) I S 0-B, 639. • 

S 8taU tf fiomtoy v. Baiiaro, (1961) 8 O.B. (69 ; Waverlg Jut* M*IU v. f 

00. A 19S6 8.0. «0 (96) 

6. Btmhmhm v. Sny. Jitiu M pal Ctmmttt**, A. 1960 8.0. 11 (W 

A, CdleitMa Qa* Co v. Btsbuf IF. B , A 1«« B 0 lOM (1060). 

«, §*md Of. 3*. O. V. ’ Oamtth, A 1970 8 C. 996 (JOOJ). 

0. 0«viiuliv.Aa(>^Cr.i>.,A. i98gAlL88. 

7. Buriat aUnthy, Jtf««UmJOMWNM*«Prc|Mrty. A. 1963 PspM 19. 

g. J T. Commr. v. Smog, A. 1987 fl. 0. 701 ,’ Bwn AHi Awa DtBmi* v. IVmMtor, 
A. lllOiiiSO »68. 

Btiri**f BooOag v. XanUtamiu, (IwmJt 0 0.291 1190.7, 996, 6014) (I96i) 
8, as. 01. 

30. Umttd ttoHam v, A%i. ilMa) B.0>B, lio. 





SHOWER CONSTltDtlON OE IJJ>IA 

Smeti «f Ae taxing power. 

The entriOH in the Legislative Lists are divided into two groups— one 
rdHiil&tf to the power to ta\ and the otlier relation to the power of general 
l^teleiiion relating to specified 8uh]ect8. Taxation is considered as a distinct 
iMWer for purposes of legislative competence. Hence^ the po^er to tax 
oanDOt be deduced from a general legis'ative Entry as an ancillary power.*"* 
TbuSp the power to legislate on inter-Ktate tiade and commerce under Entry 4j2 
of List I does not include a power to impose tax on sales** in the course of 
such trade and commerce.** 

General Principles for interepretation of the Entries relatiog to the 
taxlm power. 

1. In order to determine whether a tax was within the legislative 
competence of the i i6gi*tt'aturn which impased it . is necessary to determine 
-the nature of the taxj e g , whetlier it is a ti\ on income, on property, business 
or the like, so that the Entry under which the legislative power has been 
assumed could be ascertained 

(a) The primary guide for thH purpo^^e h whut is knowm as the ^charging 
seciton* The identificition of ttie suhject-matber of a tax is only to be found 
in the charging se(5tion,** ^ e , the He*tion whuh creates the liability to pay 
ttie tax, as distinguished from the mode of assessment or tlie machinery hy 

which it is assessed 

« 


(h) GoneraUy »p«ikinfi, *'l tawt on imposed on parsont, but the nature 
and amonnt o! liabilit, is dnterminecl either 1 v imhvtdtial units, as in the case 
o( . poll-tax* or in respect o ttie ta^-piv^r'*’ interp*-! in prop<Tty or m respect 
of iransiustKms or artiritios of the ta\-pijers *■* 

But the ‘incidence’ or the ult.initP biirden of a tax does not determine its 
nature or alter the legislative power relating to it.*'. 

(o) It is the substance of the lew and not the form that determinee the 
nature of the tax The nuue given hv the Legislature is not conclusive for 

this purpoae. 

(A) The intriusic character of a tax is not 

^fmewurornont or the stiudard of calculation prescribed for assessing the 
amount of tlve tax. . . , , a . 

ThM. to ts. J; rw“wr.“” .r,W ™ 

Oo^obaervad ;** 

♦ ..J .. th* bsfi. but it w»i very difwwit from UM 

•‘tl is true that th* annual vslna was used moome. The annual valaa. 


teMSM*’ 


U SMidnr«Af.f<fM«r v. State ^ ^ ^ F 0 8t 

0 1 . 

I&, i^r.y-.a 



lm.W 


(9^ tomnwttoa o# iMfini 

^nilairii', Ital that the tax is to be m^ured in ixn3|«^loa to tho farea 
am peightB realieed does not alter the nature of a tax upon ^goods and fassen* 
sets ostried on motor Tehiotes.^* 

^^ 2. So far as the Entires relating to the taxing power areoaoesmed* 

it is wrog^ to think that two independent imposts arising from two diffe> 
rent aets of eirjsumstanoee were not pennitted" by the Constitntiom** ThuSi 
the same artiele may be subject to a Central excise duty and a State octroi 
duty ;*• or a State tax as well as a Mnntoipal tax.** 

Tbs udUt of a taxfatg power. 

1. If the power to impose a tax is established, the power to colket the 
eame is neoeesanly implied. The L^islature haring the power to impose a 
tax has also the power to prescribe the msani by which the tax shall be oollec> 
tad^* and to designate oj^en by whom it shall be enforced ; the obligatim 
and indemnity of those officers the means to ensure proper real isatum of 
the tax* «.g., demanding security from the class of persons liable to pay the 
tax.** 

It follows from the abore that the method and machinery for the oolleo’ 
tion of a tax is no criterion tor judging the rires of the tax law ** 

S. The following powers follow from the power to impose a tax> as 
ancillary powers — 

(i) To provide for refund of a tax illegally or improperly collected and 
to impose restrictioos npon the right to claim such refund.** 

(ii) To provide for the prevention of evasion of the tax imposed.*' 

The Doctrine of *Pilh and sdistance*. 

1. This doctrine means that if an enactment substaHttally fails within 
the powers expressly conferred by the Constitution upon the Legislature which 
enacted it it cannot be held to be invalid, merely Itecause it meulmtaUy 
encroaches on matters assigned to another Legislature.** In other words, 
when a law IS impugned as ultra vires, what has to to ascertained is the true 
ohaTaetor of the legislation It on such examination it is found that the legts* 
latioD is in substanos one on a matter assigned to the Legislature, then it 
must be held to be valid in its entirety, even though it might incidentally 
foonoh on matters which are beyond its competence.** 

S. In order to emmine the true character of the enaotment, one moat 
have regard to the enaotment as a whole, to its objects and to the so<^ and 
effect of the provisions. It would be quite an erroneous approach to the qnes* 
tion to view such a atatute not as an organic whole, but as a mere odileotioD 
of eeetions, tbwti disintegrate it into parts, examine under what heads of legis- ’ 


i«. Atma Sarny SMttf Bihar, k, ISStlM. SMfSMJ. 

,11. Asftsriv. srfolbV,(l9M)VCB«sO. 

U, B amh ruima ?• Mmtaipal CoMSMftw, (l9S0) S Q B 16 (S6h 
M. MmaXielv. Cmnr. tf Bakt faa, (1M1)B.0. (Ms. HltSt 
SO. (MMfPapM>jr»UiT. 8UtU<if0m*a,A. Hetg.O. I4S8. 
f}. japstfovtltlMOc. V. i9lelscjf4sMMS A196t8.0. 
gl. BmmaktkmIruattmOa* w. BMsqf Orfno, 4, iPglBO* MIO. 

H. SabAt. LT. Ok, a. Ifigt BjO. 11$ ; SaiAta Bha^ v. Comm. 
linB(X 7I«. 

Bi ICsmMkis V. *BMo tf Mm, A. IMIS.0, tis i tiMma o. m» ^ KMnu, 
, A. tB47 B.Q. vn 



m.vm 


•HOtTER CONSTITUTION OP IVOIA 


(S«) 


bttoatbOM p»rtg would goveraUv fati u x,. . * 

po»«onf thereof aw mtra «, re* and wL” ^bat 

to be^'daSmtoS®*!!^ by'dIJJirbu't bv '‘“k*?®’’ *■ 

invaiioa ta not altogether irre evaL^ Vr f Novertheies*. the extent of 

Though the validity of an \ot Tnlrfr^t '^ 5 *®'™*?“**°'? of theqiwstion. 
bAiwaea of invaairra ^ ^ be determinad by ^discnmiDating 

itself detannine whafc ia thA^’ i\ ^ invasion into another sphere may 

ouM the ^ih Ind «..K« '! •' fiul, Stance* of the impugned Act*. But 

to he within than « 'ogis'atiou h determined and is’fouud 

Sh« .3 r, . f*®«iHht«re. the extent of invasion into the 

Cwbar spuara cannot invalidate the law ^ 


nf ^ub^t'^nre* is to he applied not only in oases 

ac apparent conflict between the powers of two Legi-^htures hut in any case 
VI Q.ua8tion ari«v0-i whethe’* % le^islAtion is covered hj a particular legis- 

lativa pov?er m oxeroi^te of which it is purported to be made 


In all^ such cases, the name f,iven b> the I egislature to the impungad 
aoaotmant 5 h pot conclusive on the (Question of its own competence to make 
it* It IS the pith and suhstitnco* of tl e ’eikis'ation which decides the matter i* 
and tha pith and substance is to be determined with reference to the provisions 
of the statute itself * 


QistiiictioD between a ‘Tax* and a Tee’* 


1 . Tlie distinction between a ta and a Mee' is of particular importance 
und^r cf^r Constitution in connection with the (100*1! ion of inasmuch 
as the poviOr to levy different k ml- of impositioDs has been distributed by 
the various Entries in the Legislative L^stsi so that the vahdity of the imposi- 
tion made b> a particular liegis'ati, re has to be determined with reference to 
those Entries Now, ta^es are p'pot ific^ ly du ided between Lists I and U and 
the residuary power 10 iov> a ta\ other than those enumerated in any of the 
Lists is given to Parlwinent, 1)> } ntr\ ^^7 of List I. Fees are, however, not 
mentioned specifically, Ihere is a pencil entr\ to rds the end of each 
List which empowers the Le^is ature to lew a fee \u re^pefst of any matter 
over which it has legis ati\e iiower according to the rele\aiit List* The result 
is that the power of a Leg's’atare to lev\ a fee ora ta\ is to be determined 
by applying different tests 


2* A levy is not a fee if U ib rai ly higher thm the ei^penBes incur- 

red for rendering ibe services • 

Thus, In the following ci'W*'* a ’0v^ purport oil to be i fee. vas he’d to he 
ft ‘tftx* and* aooording’y, ultra virre a Htite Ixpgi*lalure 
* (0 A lew imposed on rohgJous jn^iU ‘Lns* on the fol'ow lag grounds ; 

(ft) It ufts levied aeco^A nf < i the ’it> “f ^iie payer and not according 
(h the quantum of benc'it rei'eive*'’ 

'b) 6n the otlwr band, there was a totU al^noe of anj o^relatito 
betssM the ftxpeqaes incurred b> Government and the amount raised by the 

eontoibutimi. 


TC'Pr<ifMa~r. Bank Commerce, k ^ 

1. ChMhain VnimcfTni*a,k. ^8° ® ° 

I‘ aZ^Conneitr Wamttav. ( 1869 ) I BCWB 8/1 

1 "SiT*- ’■ 



Clfl) omrnmnwH m ihiha VH CO 

(li) A levy ^pbMd on rsHgloua {aWlatioos lotoly kut tb* tMriWM dt 
orMiiim a lurplTia io tb« fund.* 

(lii) Wh 0 T« (h* 1 m levied for om oi » ba$ etend provided by e muni* 
eipelily is so enbeaoed that the inoome yielded by it ocmsideiably eseeeds 
the expeaMs iBourred for the mainteosooe of the bus stood sod iaoldeotal 
mattOB sad the sorplos iaeome is spent for other purposes.* 

lilt L-UoioaLM 

1. Defcoee of Mia aad emy part Mreof fododiag prepan^on for 
defooM aad all sodi acts as any be coadactive la tbaes of war to its piosecntiw 
aad after its tonalaalioa to cffcctiTe toaeMUsatioB. 

2. Navdtaiilitaiy and air forces I aay other anaed forces of the UidoB. 

3. Ddhaitatioo of caotoBaMBt areas, local adf'govemaicatbsBch areas, 
the coBStitatioas aad powers within sach areas of caatoBBieBt airthorities aad 
the regdatioa of lam accoaunodatioB (iadafiag the coatnd of reats) in sadi 

areas. 

^CaatoaaieBtB*. 

The speoidc enumention of subjects in the Entry shows that the Union 
Esrliament shall have esolueive jurisdiction over cantonment areas, only in 
respect of the specided subjects,* such as — 

(i) delimitation , (ii) local self government ; (tii) constitution and powers 
of eantonment authorities ; (iv) regulation of house accommodation, ia<'luding 
oontrol of rents 

Admimslraltton a/ ju$ltc«, which is a State subject under entry 8 of List 
n, includes administration ot justice in cantonments just as in other areas 
of the State.* 

‘Stgulation of house aoeommodation ’ — OTcrmliag a nnmlier of High Court 
decisions,^ the Supreme Court* has settled the law on this point, by laying 
down the following propositions : 

(i) The present Entry vests m Parliament the exelnaive power to regnlate 
honed accommodation in Cantonment areas, without any qualifying words, so 
that the power oomprehends all aepects, including regulation of grant of leases, 
ejectment of lessees and ensuring that accommodation is avulable on proiier 
terms as to rents, though with respect of the areas outside the Cantonment 
areas, the power to legislate with respect to such matters belongs to the State 
Legislature * 

(ii) The foregoing power with respect to Cantonment areas is not confined 
to aeeommodat'on requir^ for military purposes only, but extends to all house 
aeoommodation in the Cantonment areas, whether owned or occupied by the 
militarr or the civil population.* 

(ill) The foregoing power of Parliament also includes the power to direct 
car control who is to make the coostructions, under what c<»ditions the cons- 
|nietoa can be altored, who is to occupy the aeoommodation apd for how 

(iv) Tbe powaf^ to acquire or requisition property in Cantomnent areas 
is to Ifo drawn not fnom tbe present Entry, hot frw Entry 4:2 of List XU.* 

g. tuAMre v Cemmr IM • ICad. til. 

i. Of VuiMPreHumt &oeemor qmeni, K. 1 MFC M (Mh 
1 PaM^.Visw 0 meA,h.imlAm.m:Metselehma fowtwetaha, A. IMi Hag. 9« 
fttih ; iy fa iiiiiw l T. jetffmm ny u ji, A IMt Fat. MT ; D mAh eim a ie v. J a w enb s a d , a. liM 

*i. fofoFbMslMv.foiewCHafoW,(l«M)l 8 WM(M^ 
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(t) rol»tioix«hip of landlord and tenmi in reap4ct of honsa aecom* 
motetion in ^ntonment ar^ is covered by the present Entry, though outside 
*5!^ “ oenvetl from the Concurrent Entries 6 and 7 of 

’ Uss m. 


4. N»y« 1, milituy and air force works. 

S« Afina, firearnis, aniinonition and explosives. 

C. Atonic energy and mineral resources necessary for its prodoctionu 

7. Indnatrles declared by Parliament by law to be necessary for the 
foipow of defence or for the prosecution of war. 

8. Central Boreas of Intelligence and Investigation. 

9. Preventive ^ detention for reasons connected with Defence, Foreign 
ABnifS, or the security of India ; persons subjected to such detention. 

Preventive detention. 

Preventive detenn’fju for Dt'ic- Uu i tliosA menti i ed in the present 

Entry are ioo'udol in lintrv 3 )f ( i«' III 

'Connected with Foreign Affairs’. 

The expraini in i' w d" cn c 1 1 1 c )\or the r)(n\pr fn privido fortbepro- 
vautive de'ention ol f irciuuAr-i, f ,r tne pu'P o of inikinK arraneemeuts for 
theT expulsim from Indi’ or f«r am ot) re\->(/n'® 

'foreign affairs’. 

The Gon^tituti -n niVvratnn sst I Tirci^n Viteil Order, 1950 deo’ares 
that a Oomm inweath fountrv -.'ui nit *e a ‘Form^a Stite tor the purposes 
of this Constitution lid tbi-, (’’der c nno be luo i.ht into aid for inter- 
preting the expressi-m 'FoiAit^n ilfiirs’ n er»r\ ') of ra\t I o' the (Vnstitutio i 
or'foreign poi,\erV in s 3 ot fiA I’lPien'ivA P‘t»a*i,n \ct 19i0 These attar 

expressions, theref ire, w lu'd inc 'id^ fikis'in and it isou’d be permiaaihe to 
detain ft person who i - .1 " a4 in n uunner p’-ejudicnl to the re ations ot Inaift 
with Pikistan 


♦Seenrity of the State’. 

f.f., ft relteliton or ins'iirnctKm ** . ... -a 

10. Foreign Affairs ; ail matters which bring the Union into relation with 
any foreign country. 

11. IKplomatic. consular and trade representation. 

12. United Nations Organisation. 

13. Pnrticipntion In International inferences, associations and other 

Imdicn and inndemeating of dcaswns mane were i. . . aj 


0 . JMu Shiah my 



oQKsnnmoB cif India fiStb. (i) 

tuiAMr |t«B 9 at iMt 1 of tb« Qoveramooi W Xuija Ao^ 1995^ wbfc^ oonret- 
ponded (0 kbe prokont Esiry*^'*** 


!• la IsdiO} legislatioD would be required to give effect to a treaty in the 
(ollovring eaeee — 

(a) WMbre it provides for money to a foreign power,** wbieb must be 
withdrawn from the Gonwtidated Fund of India. 

(b) Where the treaty affects the justiciable rights of a eitben of 
India.****’ 

(o) Where ft nquires the taking of property f^rt. 6 (1)] , life orliberty [Art. 
SI] or the imposition of a tkz [Art. ‘zdd], wliich cau ^ done only by legislation. 

Outside these exoeptional oases, it is competent for the Exeootire in India 
to enter into treaties binding on the State.*’ 

S. An amendment of the Constitution itself wou’d be necessary to cede 
Indian territory to a forsign State, by reason of Art I,** 

8. But no amendment of the Cmistitution, nor even legislation is neces' ' 
sarv, for an agreement to refer a dispute regarding Vioundariea a ith a foreign 
State> for, settlement of a boundary dispute does not amount to ‘ceasiun of 
territory'.*’ This can, therefore, be done by the Executive and the settlement 
so arrived at ahou d ha recognised by the municipal Courts.*’ 

IS. tifar and peace. 

IS. Fordp JorisiictitHi. 

17. QtiMnriiby >atnraiisation and aUens. 


’CStfacttsUp*. 

Birt n of <mr Constitution simply provides for acquisition of eitixenship 
at the commenoement of the Constitution. \rt. 11 together viith the present 
Entry empowers Parliament to legislate on the subject uf ritixcnsliip 

18. Extradition. 

19. AdaibsioB into, and mnigration and expulsion from, India ; passports 

MitiHn. 


■ExpnUon from India*. 


The power to provide for etpu sion most be distinguisiied from the power 
to provide for extr^ition, which is separately mentioned in Entry 18. Extra- 
dition is, in essence, a <pMial hrancb of the law of crimes, but in expulsion, 
no idea of punishment is necessarily involved * 

Tbongh a foreigner and a citisen are equally liable to he expelled from 
India tinder this povnir, in the case of a oitissen, the law would he unconstitu- 
tkmal i^ it does not comply with the roquiremeote of el. (A), road with el (1) 
^ of Art, 19.*’ But a foTO'gner is not entitled to the proteotion of Art. 19 
and ea not, tbnrefertj ehalleage the validity of an emmltleo on the above 
ground.** 


•n 

if 

I 


atwla V CM OrwiW. A. IW AM. 614, , 

M 0 H IM V, Vttar fiodtth GwU A. 1961 AIL 2S7 (FE.). 

Nimat V. Viliam at /ndie. A. 1S69 Cal. S06 (6J5). 

** A 1969 EC. 788 (Mf). 

mtaMmt Kmdr v. S*it# of 

(tSSM) t CA in. 


MagamMai v. Umiam at 
Re Bendwri Union, A 
fTew MmSar v. Smpdt^j^ ( 
fiamhr. (I9W> 
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201 (0 j^aees outside India. 

21* Ptra^M and crimes cemmitted on the high seas or In the air i riSm* 
eea ngiAwt the law of nations committed on land or the Ugh seas or in dm air. 

22. Sidlways. 

23. HighwnfS declared by or under laa made by Parliament to be aatio- 
nal Uginraya. 

24. SUpp^ and navigation on inland waterways, declared by ParlimacaO 
by law to be national waterways as regards mechanically propelled vesscbi $ tfw 
rale of the road on sudi waterways. 

25. Maritime shipiMng and navigation, including shipping add navigation 
on tidal waters ; provision of education and training for the nmcantile marine 
ond rqpilation of such education and training provided by States and othwr 
ageociea. 


‘supping and navigation in national waterways*. 

While Entry ii4 ot Lint I wvQ'’ title I niiu I’tr iinionl exclusive juriwlio- 
tion la respect of sbipiiinR iril uiyRUm u those m and waterways wiMcfc 
shall be deolared by it to be 'mi ml w inir \ i,\ s’, Lutri 3J of List III makes 
shipping nnd navigation in o' 'te' i ind I'orwns » fonrurrent subject Both 
these Entries, how.'v 01 , ire cimhned i 8b)lnn^ and nftMgation b> mtehani- 
callu propelled Ni igimoi i u d w no'” i\s In moans of anp other 

JkHul of vessel, is a »i ijcr' i” <ipi 1 i "i 13 of Li'^t 11 

Shipping and nai ig it Ion oi 'aeot or i md, j-.an avcusive Union subject 
(Entry 25, List 1 ' 

25. Lighthouses, including Ughtdiips, beacons and other proviaon fwr 
tte safety of shipping and aircraft. .... 

27. Ports declared by or under law made bi Parliament or ensting law to 
be mnior ports. Including their delimitation, and the constitution and powers of 
port nndioritles therein. 


‘Mdior ports’. . , \ 

_ Tb,.n.i- 1 1.;.. ...I . 

therein. 

M iSSw StZbJcedly propeiud lessii.. 

«CgiriMlcbynaw»y,se»or8ir’. v «,,«av sea 

V p,r ‘ioS goods by raiiWy» sea 

1!hhl Entry d*»l« wit*' V^^hnadiiaicv > pro e' ed vowels’ 

Of nifiOr by natiottil watenviis % ^ comes under the State List 

Onnringd of P»»»ofUin and comes within the Con- 

[Entry 19 List U] . wliHe ' 

ftanrwoh [Entry 82, List 11 thoraseUes come under Entry 85,oi 

‘Mhotatoioslly themseiie. co 

Xdibtu. 



31, M Ml leb|rft|M( fale| > Miii i<Mll ItMleiMNi Ml oOer 
Hep taMI of CMMMkaitfM, 

*CMlkr 8to fodM of c oMi a aBlf a tf wt*— Under thfo Bbtrjr «fOQ)l oowe the 
dookrol or meoafitotun and lioeneiag of sourul atap'ileri but oot tbo tmtrol 
of Iboir US0 in tbo iotorosts of health and tranquillity, wbiob wontl falj airier 
JlMHee 1 and 6 of Xiiat JJ.*® 

3Z Pin^ertyi^tke Vtthm aaimeim iberdmih rofUM pnpaty 

MMleliBoStite soilect to legiislatioa by tlw State, Mto la ao w aa 

BuUomeat by law ototoatea pnvMet. 

*Fnp«*ty of die Uniea*. 

By raaeon of the Botry, rarliament has power to legislate with laapeet 
toagrioulturellaad betongmg to the Unioa eventhoogh the State Legialature 
has exolusive lansdiotioa over such lands, tinder Kntry 18 of List 11 

The State Legislature shaM have the power to legislate over property 
situate within the State, subjert to legislation by I'arliament*'*. 

33. 

34. Cowte of Wants for tlie*cst8tea of Raters Indian States. 

35. PiriUk lebt toe UiImi. 

31. COrreacy, cofnge and legal tender ; foreign exchange. 

^Foreign £xchaage\ 

This power inoiuilen not nnl> the power to ton/iof foreiyn ovhange hut 
also to Acquire it for the hettermont of the econoinu statu il> of the tuuntry,** 
e p , by promoting export.** 

37. Foreign loans. 

38. Reame Bank of India. 

39. Post Office Savings Bank. 

40. Lotteries organised by the Government of India or the Government 
«t a State. 


Lotteries. 

Lotteries organised hy OuvAratnent come undor tho pi oseut Lntry , all 
other lotteries will eema under the general Entry 3 t (i>eUmg ind gambling; in 
list U.” 

41. Trade and commerce with foreign crantries ; import and export across 
ototoam firooiien ; defiaftkn of castoms fkontien. 

Tniport*. 

, Import doM not ineiude *aa e’ or 'poseeseion* of the imported goods.** 

42. ladier.State trade and coauaerce. 

|>istrtt«toM<rflegiriatito power wUh respect to Trade aal Connwree. 

* While foreign trade and oamiaeroe u dealt with in fintry 4 l ol List I 
ihi legiaiatiro pow^ as regards trade and oommeree within a State or 
hotween diderank States of India, am doilt with in S other JSntriM Ihs 
7 th Sebednlo. 


2a s/ Rnfmlbto V. Cbaatet A. 1859 S.C 5*4 (ito). ^ 

21, Omitted by the Coastmnten (%ieBth Anmntottent) ^ U68. 
^ ifari Smi* v, AfiJmwy SfM* Ojlmr,. A. ^ 

St XrifkM Sotm >4919 v. Volm ofiMm b.C. 1124. 

jfk ffiate 0/ Bmatoy % Biitmt A. Iffil &C 318. 



tlKt) ) SnfwTKK coNS'ritUTiON /tf xndia ( 46 ) 

Sliitfy 49 ol Llftt I» is~ Intot^htate trade and commeree”. 

■atate^iS n®" ^ Art. 246, the 

WrIilkmAnt wit-h rAflfw»'*f 6uf)/3ct to the exclusive power of 

i» mth mpect to ‘inter-Sute tr.tde aud ciirnL‘y°.r' 

meat is exoluaive, irrarfiieoUve of an\ oi >i r n ’ ^ l ^^*^^**' 

with rAstiAH ii\ ^n\ ot ujr ([uc*»Mon. Whea the matter 18 

witli respeu to trwte ^md oo nmercn* t/»i//un Lnn t w 

hae exclusive power, su»j,eot,ho>ve»er , U n Legislature 

• to ioter-StHte trade and comme-^-e ’ v> le 
mtter is with respect to irad« and (on.,nAr,o\, tlrn til State rbe^tridJ 

and wmmeroereiate.. 10 the products of md istne, tne contw' of wWch tv 

'/• iixpediont in the pubHc 

The povier of Parliament 

nJal Vr ftT. r V'^i " conferred hi Kntry 62 of 

Oonsti.iitio 1 U.nd \ nondment A'-t hw widened the scope of 
ofBhtry 38 ny inomdint imoir-id .J^'ods i f tno ^.-ae kind as products wbioh 
are ^clared aiider Lntr, .2 of .„t f, i>, wel ,, oortan, other specified oom- 
moduiee, such as loodstnlTs '-ee, far-i'.*- undo'- Hotn post ) 

In short, the power of ti 0 Stne 1 o.i, u ’b nndei i.nf^ 26 of List IT is 
•tt* ,«ol to the piwers conferred h\ rnt»\ 12 of lll^f I t ut 3‘1 of J ist 111. 

Scope of Fntry 42. 

This Entr\ cinfers generi* e.io iti.e p in«r j-e’ iting to inter.Rtate trade 
and oommorce** Ttiepiwe'ti tb in et “^tde sdes s not included in this 
Bntry. That tiower he'ooffi to tu" xue LcnibUtuie under Entry 64 of List 
n, buhieot to .\rt 9^<• * * 

43 . Incwrporatioo, regulation and winding up of trading corporations, 
iacMUag taaklag, insurance and any financial corporations but not inclndlng 
cooperative societies. 

*looorporatioii, regalation and winding up of trading corporations’. 

1. An Act which ret'.a*’S the aiTurs of a '•otnpinv b\ laying down 
oertwin spooKl rules (or iti iuiiii*liin''i‘. anl ulmn sliatun is fully covered 
bythisiten.^ It woid mMil* . w' vtion p- i.-idmi? for the amalgama- 
, tiOD f f ooiapsnie'*^* hut n it the regu’iti .n of their lunctions 

9 Head with Entry 9.6 if Li,t I, i'" P’>'?eiit En'-y out powers Parliament 
bo de6oO the lunsd'ctlMi of (' KircH .‘he- thin the S ipreme Courtl relating to 
tbe subjoot-naattors oom.ug under toe p-esnit E e u , hiuking wmpanies. 

44. *tocorpofatioii, regulation and winding up of corporations, wlieflier 
Of ■ot^ objects not confined to one State, but not inclndiai^ 

Mdvoraittaa. 

45. Baaddng. 


25 . 

1. 

2. 

3 . 


.Stewfereiiiwi v. St«.N W ' f*y ' 

Vhmmfit Lai V t wo" *>j clf ?tv'\ PW Cal 61® 
Nmavonpiaiad v. Von it ». j *270 

Umtinm Bank v. A. 1958 Mad 2^ 
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COK$tiru¥lON Of ifhiU. 


tSoh.VUd) 


^Bukiii|% 

1» It wMiId be too much to aay that every law wbioh la its operatk>a 
might affeoi the property or interest of a Bankyast at it ajfteit thi propertv or 
intofett of othor ptnont would oonstitute an enoroaohment on the present 
Botry. Ihe Entry must be limited to laws whieh affeot the ooodtu^ of the 
bnshiess of banks qm banks.*** 

But~ • 

(i) A law which solely affects the amounts recoverable by banks in 
exeontion of decrees obtained by them would enoroadi upon the present Entry.* 

(ii) The power under this B!ntrv> tead with Entry 46 of List !> is wide 
enough to include the, power to prohibit a bank from accepting deposits by 
cheques.* 

46. BQIs of exchange, cheques, prmnissory notes and other like 
i nsh ' inncM ts. 


‘Other like Instnuneate*. 


This phrase means 'instruments of the same genus as cheques, bills of 
exchange and promissory notes’. Neqotxabihiy is the common essential attri* 
bate of all instruments coming under the present Entry.* Other aspects 
of these instrumentsi c.p., interest on promissory notes, do nut come under 
this Entry. 

47. insnmnee. 

48. Sto^ exchanges and fntnres markets. 

Fntnre aMrkets.<— Legislation on forward contracts comes under this Entry 
and not under Entry 26 of List U.* * The word ’market', in this Entry, 
refers to business and not the place where business is earned on.* 

Aelt eomtng under thtg Entry, — Forward Contracts (KeguiationJ Act, 1952.* 

49. Patents, inventions and designs ; cojn^right ; trade marks and racrdia> 
■dlse aniks. 

50 EataUi8hiaeat*of stuitods of weight and measnre. 

51. EstabUshnient of standards of quality for goods to be exported out 
of bdia to traasported from oae State to another. 

52. Industries, the ooatnd of which by the Union is declared by Pur* 
tbuMut by law to he expedient in the pnUte interest. 

‘ladastiy*. 

1. In the present context, 'industry* means the process of manufacture 
yOr prodnetion and does not include the raw materials used in the industry, or 
in distribution of the products of the industry.’* It would include the msnutoo* 
tore (rf gold ornaments.*** 

3. The words 'industry' oanuot have different meanings in Entries 52 
of List 1 Md 24 of List ^ But 'Industries' in Entry ,24 of List II excludes 
'gas and gas<wairks' in their entirety. It follows that ‘gas and gas-woiks* are 
exolnsively a State subjeet and the Union cannot assume jurisdiction over 
titodi evon by making a deelaratbn under Entry 52 of List 1.** In the result, 
nolOdnstriM (Developdient and Begnlatim) Aet, 1201, In so far as It purports 
to doal with tho gas indostry is ultra 


7. 

8 . 
9^ 

n 

Vh. 


Bonk of Cemmertt'v. Erifiendra, A, 1946 F.C 7 (W. 
Book M Camoetet v. iCtupe Bekori,jA‘ 1944 Cal/ 196. 
Kurkm y. VoUm^of Indm A. mJa, 287J2»). 


ad 90 (95). 

Booi dStaod v. Bknuollm ffrai., (19&) 1 SjCjt, 1071. 

Tiko Xomfi % &ot« ef V. P, fisW Sd.R 998 J 41 J, 4 to). 
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ProAietlon, suppijr and dbtribntion. 

While the general power as to proiluctioiit supply and distribution ol 
goods is included in Fmlry 27 of fiMl II, the production, supply and distribu* 
tioa of goods produced by industrioi declared under the present Entry conaes- 
ander Entry 83 (a) of lost III.*® But Entrj 33 'a) is concerned only with 
‘products’. 80 that raw products used in the iudustrid procets come under 
Entry 27 of Bist II, even though the industry is a controlled industry 
under Entry 52 of List I.*® 

‘Taxation’. 

A tax on the entry of raw materials into a factory premises ifi a tax 
under Entry 52 of f list 11, and tho State is not debarred from levying it by 
reason of the present r,ntr\ .* * 

‘Dedared by Parliament by law'. 

1. This expression means a dec'arati.m made hy Ihr'dainent tubte^uent 

to the coming into force of the t!' n»lhulion *® \ pro Constitution law reining 

to the subject will not satisfy tlie reiiu-reinenl of Entries 52, 53, 54 or 69 of 
List I, where this expression is usod.** 

2. So long 8s Such declaration is not mide 'la Parliament, the legislative 

competence of the St,ite fiegishiture under Eatrv 27 of List IT is not lost with 
respect to any industry.** 

2. But even after such declaration, tiro State Legislature does not cea» 
to Ira* the power conferred In an independent Rntry. which has no proxima e 
connection with the 'eontrol' or regulation of the declared 
power to impose a cess or tax on ''f 

sanitation, with respect to the decl.irod mdustnes. ^ ^ . 

53 Regulation and development of oifields and Mn«.isredbT 

I^Uament by law to be dangerously inflammable. 

‘Declared by Parliament by law’. -Seo umler EntrN 52 of TiWt 

54 Regulation of mines and mineral development to the ^ 

Pariianent by law to be expedient in the pubhc interest. 

Entries 54 of List 1 and 23 of List II. .... 

To the extent that there is I.,,/rou8litution law,** t^ 

the power confomil by the belongs to the State 

pow.r of ‘regulation of mines ‘ \s C as such dedamtion is 

liOgislatute, under Entry ; ‘ ^ withdrawn. , 


liOgislatute, under Eatry2;5 oi in . 

msdc by Parliament, the State ‘egis ativc powe 


to that extent withdrawn.*’ , 

V. Union of Indio. A; '“f i^“l 1948 had the effect of a d^mtoon 


ituide under Entiy 
above cxpressionb 


above cstpressionb i SC A. 

■j, Ssr"4 *• ii« s-c- ««■ 



SKOK-hUt OONSrtTimOK op XKOIA 


rSeh.’Wlfl) 


(<8) 


31m OaloQtta High Coart bM he’d** tlMt tfa« word 'regaUtioa* w 8u<d) 
wooid Qot autborisa ih« imtfoaitioa of * tax.'* 

Th« mMniog of the word 'miaerel* is not restrieted by the preoeding word 
‘mine*.** Hence* briok earth, •• or briek-olay may well be covered by the words 
‘minerals’.** 

58. R^abtioD (tflabeor and safety hi mines tad ottfidds. 

Ldbonr to mines and coaMeMs. 

The general power relating to ‘welfare of labour' is oonourrenti under 
Entry S4 of L'st III and and the present Entry is in the nature of an 
exeepticn to that general pover 

56. Regalation and derelopmeiit of interstate rivers and river valleys 
to toe extent to wUeb sach regnlatim and developmmit under toe control 
of toe Unhm is dedared iqr Parliament by law to be expetoent to toe pdtiic * 
totefest. 

57. Flsbing and flsbmies beymid tmitorial waters. 

Ftoberies. 

“PieherW' is an ewlusive Stite subject under entry 21 of List TT» 
while "fisheries beyond territorial waters" is an exclusive Union subject under 
Entry 56 of List L The State Ijegislatnre has thus etc' naive competence over 
fisheries situated within the territory of its .State* including those within its 
adjoining territorial waters. 

5S. Mnnnfactnre. sandy end distribution of sett by Union agencies; 
tegriatfon and control 9t manufacture, sop^y and distribution of salt by 
other agendcs. 

59. Cdtivatioa, mannfactare, and sale for export, of oidom. 

O^bim. 

1, This Entrv is not exhaustive with respect to opium It re’ates onW 
to (a) cultivation ; (hi manufacture and (cl sales for the purpoees of export 
Other matters relating to opium, e g., possession, storage and salos within the 
OQuntry, are governed by Entry 19 of L'st It, which is the residuary Entr> 
regarding opium. 

2. While the present entry gives the Union exo’usive control over only 
onltivation, mannfacture and sale for export, — duties of excise on the prodution 
of opium is a State subject under Enti*y 51 of List IT ** 

60. Saactiostog of dneauitegraph films for exhibition. 

*Sanctowtog ctocamtograph films for exbfldtion*. 

This Entry relates to only <me partienlar aspect of cinematograph, ms. 
the MaefsosMg of films for axhildtion. All other matters relating to cinemas 


1 & 


Ut 


aoL 


AfMwfwbim Cefp. v Coal Board, A Cal 222 {22S). 

[But the bmring of Entry 97 of List I was not comidawi m this context 
The actual iofiaitioa in the ea» was held to come wder Entw 84 ol last I 
tile cootmy riew in Lodda v. Stale of Bikar, A. 19® Pat. 491 (495), it » 
subtiiittode (feilerwi considcTfttion. 

iTrV. Vmm, of India, A, 19® S.C 1241 (12®). them Is an obiter 
in the majority Jodp^ that t^ Entry i^m to the Union toe power to aefmre 
adnmsfMflriiKratobyae^aiuf in^^ His admitted, to tohrmsm- 

tog ware available to r«^ of stodlar to Usts I and 11, a separato Enby 

far aeqnlririoD to toe GmcMrrmt list wodd not have been reqn^ at dl 
loddTv.^s af Bik0, A. 19« ^ 491 (dfif^.. RefMbv fiMesflNfae, A. 
ittoWMItfiddlt 
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^ in Entiy 83 of fiWt tJ, ine'udinft regulation o? storage of film* car 

llcmBing erf fltoiageo 


61* Industarfail disputes concerning Union employees. 

The Institutions known at the commencement of this Constitution as 
tte Nntloiial Liimry, the Indian Museum, the Imperial War Museum, the 
Vletiurfal Mem^al and the Indian War Memorial, and any other like insti- 
tntton flnanced by Parliament b} law to be an institution of national importance. 

63* The institutions known at the commencement of this ConstitutUvA 
as the Benares Hindu University, the Aligarh Muslim University and the 
DelU University, and any other Institution declared b> Parliament by law 
|0 be n Institution of national importance. 

64. Institutions for scientific or technical education financed by the 
Cknwilineiit of India wholly or in part and diclared by Parliament by law to be 
instftiltioiis of national importance. 

65. Union agencies and institutions for— 

(а) professional, vocational or technical training, including the training 

of police officers ; or 

(б) the promotion of special studies or research ; or 

(c) Scientific or technical assistance in the investigation or detection of crime. 

66. Co-ordination and determination of standards in ^ institutions for 
htgher education or research and scientific and technical institutions. 

Sftandards for higher education. 

L Wli>’o*e.lucUi)n’ .h a u') o' iHntr n ( M eu^ne, 65 and 

66 Rive the Hni .n p ..^ot ( ) no t' he st un’ H ^ , oh , n not 

natiooal vrogrona and l' ‘p ^'or i tie Hat* To s aU u mus '® 

M not to <Ue< t'a oner >. >. ar m . .o I n p , a r u. t' o pTo.ont Tn r> 

2 Iho po^^er to ‘(rorl’nate’ i int niMO v ‘ ^ ^ 

harmoniaa or Boouie > m.Mn f .* ciu ^ r , tSe o' o no-t-oocy 

present Kntrv -s note ■ linnod I-' t'le « i«t’ co c iv e o 

or uneanal otindird, oi' m. I v tl,o o^oHl«o of t .o p 

_ . . -in k n f ( 1 1 t ' 0 1 't Jionro, 



theRtate I-eRislatoTO 
of instrnotiou ‘n inat tt Hon, tor li •• 
W snob l6Rt9'*vtion \k i\o]\ i ) ro'o t 
inetituliona.** 


^ ftr ftrd lent fic or it ^ 

of the Ktvndvi’s m si*cl 


U1 1 
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(90) ooKSTinmoB or nnjtu 

<7. Awtort *«MByaiortod Mwwwf r fi %(wl rtcerfs, tidMwJ(»|lcril aftf 
•ad romlM. tkalarid by or iuM{«r law mod* ParBMNMrt to b» «r o oti ilo l 

A0Mn9iil(0te.«~The wo*d« in itolio* h»TO be«o ioMHed by tb« OonttHntioo 
(Sevratt) Attkeodawat) Aot, 1956, for Ui« raasooA axplaiaed undor Avt* 49| awl*. 

Aadeot mooiiBicate ud orcIweDlogica^ OMticaMiot. 

^ 1. Aaoiaat monumoab* obhor thaa those whiob are deolared to be ol 
D«tioo«l inportsooe are iao'uded in Entry 19 of List It, while arehaeologieal 
■ite4, other thra tho4e deolared by IWlttmeot to be of mtiooal importaooet aie 
included in Entry 40 of List lit A monument or site wou di however» ooma 
under the Umou '.iA when rar'ument deo'ares it be of national importanoe 
Such da slarati^n must be a epeoifie deoUraliou and, in the absenee of any such 
speoiflo declaration in a Union law, the State Legislature ho'ds the field/ and a 
State Act will prevail nutwithstanding any Central Act relating to moDuments 
or atobaeo'ogioal sites. 

9. ‘‘Monument" means, among others, “a structure surviving from a 
former penoii'' , whereas 'arohaeologv'' is the scientific study of the life and 
culture of ancient peup et. Arohaeo'ottiatl -ite or remains, therefore, isaeita 
or remains which oou'd be exploreii m order to study the life and culture of 
the ancient peoples The two expressions, therefore, bear different meanings*. 

68. The Survey of lodia, the Gedogical, Botadcal, Zoological and 
Airthropological Sorveys of lodia ; Meteorological ontanisations. 

69. Census. 

70. Uokm pnblk services; all-Indte sertices; Unlmi Fnhiic Service 
CommiBsioD. 


Entries 70 of List I and 41 of List II. 

These two Entries give the leiiis’ature power to legislate with respect 

to conditious of service, which is referred to in Art 3 )9 
* 

71. Union poisions, that Is to say, peasions payable by the Government 
of India or oot of the Consolidated Fond of India. 

72. Ekctioas to Parliament, to the Legislatures of States* and to 
tihe offices of President and Vlce*£hesident ; the Election Commhrien. 


Election to Parliament and State Legtelatnres. 

1, Bead with Entry 98 of List I, the pre«ont Entry gives power to 
Parliiment to legislate with respect to e'ection offences ro ating to e'eetions 
to Pur'iimeot and the F^ate Legislature, * * e>en though some aspects of the 
off jnoes crested may re ate to 'public order', eg, to provide lor omintenanee 
of public order during elections * * 

3. The power to legislate with respect to~> 

“BImH'hh to tbo La|i*Utat« of tbo Suto to tho ynvtsioas ol say law »ag* ly 

l^rtioauMl*' * 


belongs to the State f.,egislaturo under Entry 87 of Llet ,n. The reeuH le 
that the Sttte Legislatare has also the power to enact lawt relatidg to o'eotiene 
to the State Lqgislature, eo long ae Parliament does not togielate (o the oowiraiy. 
Or, in other w'^s, in case of ropagnaooy. Ibo Union law will prevail oven 
tlu^h It rebates to oieetioa to the StaU Legie’atone. 


1. Inserted Iw the Coiutitxnkn (Seventh AmendiMatt) Act, ISM 
% /puph V. SM« Of Xwete, (196SI 2 S£.lt B6I. 

24. efewdre w Ti* Suto, A. 1984 m 356. 
ij^ k m uAmt V. Stato, A. Pm. lil (385). 
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m 


of member* of Paribuhent, the OairoMii 

5l5?SliS1?SH™5teiSS!f •' s»^ “* 

.... prira ege* ud Immnnities of each Honse of Parliament 

*5* 5®®ni»ttees of each Hoasc ; enforcemeiit of 
***^‘*^— I evidence or prodociog documents before 

ciMUMttecn 01 rnrtiament or commissions appointed by Parliament 

75. Enairtwents, allowances, and rights in respect of absence, of Uie 
Prcai^ and Governors; salaries and allowances of the Ministers for the Union; 
^ 2^*****» f®** rights in respect of leave of absence md other 

eondinoBS of service of the Comptroller and Auditor-General. 

75. dmdlt of Oe accounts of the Union and of the States 


77. CoBstitotiOB, organisation, jurisdiction and powers of the Shipreme 
Cnwt (indoding^ contempt of such Court), and the fees taken therein; persons 
' entitled to practise befone the Supreme Court. 


*CoBStitntiOD and Jnrisdiction of Courts’. 

(a) The jurisdirtion ancl powers of Courts is de<iH with by several 
EntrioB : 

Entry 77, List 1 • Of the '^uptemo Cou'-t, rMatiug to anj matter. 

Entry tfC. List I Of ail Courts otl.o'' tbau tue Supreme Court, relating 
to any matter in List 1 . 

Entry 65. List II : Of all C'ouits ether than the ^upTeme Court, relating 
to any matter in List II 

Butry 56, List I II OfallC’^urta ewpi tiie Suirome Coijrt, relating to 

any matter in List III. 

0>) The Constitution of Courts, agun, is dealt with in thefollowbg 

Entries — 

Entry 77, List 1 : Of the Supreme Court 
Entry 78, List 1 Of the liigh Gmrts 

Entry 3, List II 01 all Courts except the Sapreuie Court and tbe High 

Courts. 


*EBttded to practise’. 

This Entry authorises Par uroent to U\ down 
would entitle a person to pra.t.se hefuo the 
Court iteeU has the same po.ver* hi 

"uSlirlii Xt LZ • II--. if there . anj .m u. ” t 

by th* Sttprome Court re'ating to th-s nm;er and the Uw made oy lar.iam 
ondor this Entry, the latter sha'l pievail 

78. Constitntloa and i''/;i;^nK'ffigh oSirt pereoL 

Cowtsexonpt provisions ns Jo ol^rs wd 
nallllMi tn pcnctice Imforc the High Courts . 

CimIhA over Hiith Courts’. 

Bp Ih* prosent Entry. 

onstitution (Fifteenth Amendment) 


A ls«h<rTboma8, in «. bx^'t^^C' 

li iwnispecuve effect, b> wo 



(fiS) QONSYlTUtlON Qjt lMt>U t Sdb. VXl CO 


The power ent ooifttitutkm o( (he High t)(mrts i> given (o FerlhuMni for 
(he eih^ iiniforraitf . while ‘a(lmlnietre(iott of }QB(ioe‘, in genend* ie • 8(eto 
Bah}BQ(Tnalry 3, Iiist Uj. 

Ag»ra legki profession is a oonourrenf sobjeot [Hn(ry 26, rjiB( Hi}. Bb( 
(he Union is givm, by the present Entry, the exolnsive power of pr«Mribiag 
(he (luaUSeat^as ior practising before (he High Courts. 

Entries 77 and 78 of List I are in the nature of eveeptions to the general 
power conferred by Entry 2G of List llll • 


'C«iistitBtionwid(HrganlsetiooofHi^CoartB*. . 

This etpression includes the setting up of a High Court and matters 
ecmuected with the giving of final shape to the Court so that it may start 
functioning, such as the appointment of Judges the division into departments, 
making provision fur housing of the Courts/*’ 

But— 

1. Tins Entry does not include the power to regulate' the sittings of 
the High'Court or things connected with its actual functioning, which would 
be included in ‘administration of justice' [Entry 3, List 11}.^^ 

2. This Entry docs not include an airanjeinent to deal with a class 

d cases, e.g., to provide that all appeals shall he heard bv not less than two 
Judges. This is a matte' which appropriately oomes under 'administration of 
justice’ in Entry 3 of ijist II.* ^ « 

3. Tue present Entry does not include any jiower relating to jurisdiction 
of the High Court.** [See under Entry 95 of List I and Bntrv 3 Jjist 11, po$t ]. 


^PrMtice’. 

The word includes the functions of both acting and pleading on behalf of 
a suitor ** 

By reason of the present Hutry, .v State Ijogiilature has no powei to 
to amend the Bir CoOnoils .\ct.** 

7$. Extensiofl of the jurisdiction of a High Court to and exdnsioD of 
dK ^Hrisdktion of a Hige Court from, any Omon ternlory-^^ 

80. Extension of the powers and jurisdiction of members of a police force 
bdoaging to any State to any area outside that State, but not so as to enable 
the police of oae State to exercise powers and jurbdktioD in any nren ontsMe 
that State without the cmisent of the Government (tf the State in nUch sneh 
area is situated ; extension of the povrers ind jorisdktiion of mendiers of poUce 
force beloiQing to any State to railway areas ootsMe that State. 


‘Beloagii^ to.' — This expression bus been used in the wense of 'function- 
iug in an area.' Ueaco, the Police force funetiooing in e Union Territory oefi 
hire their junsdictioo extended to another State bv ai^Aot of Parlhunent, e g , 
the Delhi Special Polioe Establishment Act, 1946.** 

81. totcf^tetnigratioa:latmvStatoaMraatlBe. 


later-Stato adgidlioa. . 

By reason ol this Entry, it is not sritbln tbo eompetooM of a State Lsgfa- 


9. Putteskufer v. $at iSeUntS, A. 1954 AIL 728 {733) 
1(L ProMerte v. Ctuf Justiet, A. 1961 Cri, M5. 

11. Sutdmm V. Mmt, A. 18S2 Myi. 7& 

1^ Amartttdta v. Stkask, A 1957 534 (543). 

la Asmm V. ArMnit, (1952) 563 (gTJ). 


Act. IMa 

4 . 
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to legislate relating to rofutt«a o. . » . . 

of IncUa to another.^ ^bin the torritory 


82 . Taxes OB Income other than agricultural inc^ 

Taxes on income*. 


shouia not bP'fnieJpretea’I'n* any ‘°reSoV'^'\ 

anything in the Indian Income Tax \ct or’'iJ *tho'FaeH^'*^^ reference to 
lolating to inoome-tax.^* Since there s no definikinn f kf " 

i’ according to its natural and 

grammatl^ meaning which moans a thing tliat comes in’^* and is thus 
a word; of the broadest connotation* •® 


2. It would} thuB) embrace anj 
received.** Hence, it wtm'd include— 


piofil or gain which is actually 


(i) A tax on ‘capital gains’ e g , 
which formed the capital of a husiuesb 


the sale proceeds of certain properties 
coiioern), ' * 


(*t) Again, it would include not omy income ixhicii has actually accrued 
but also income which Ls snptioBed hv the Legislature to have notionally 
accrued.”* 


(iii) For the^ same reason, it may mean the gro^^ receipts of a person and 
iS not neceeearily restricted to his profits or receipts after deducting his 

expensae.*' 


(iv) The Entry is wide enougn to ciinler po^er to prevent evasion trf 

moome-tax.*' 

(B) On the other hand, — 


The doctrine of liberal interpretation doe.4 not mean that Ihrliament can 
choose to tax as iucoine an item which in no r'lwml sense can be regarded* 
ae a oitiuen’s 'income'.'* Tuo te<its prescribed hv the existing income-tax 
Act are not a proper guide for determining whether ther^* is such a rational 
connection lietween an iioin charged and the asse8.'''*'8 ‘income’.'* But 
the resort to a 'fiction' is permis'ih'o where it n necessaiy to de.al with a 
device to avoid legUimato taxation ** ■ 

. 4. Taxes on the income from trade or profession IFutry nO List 111 

it excluded from the scope of the present Entrv, h\ .\rt. 276 ’ante) 


Andifaury nuttms. 


It ia competent, under the present power. l.i provide for the prevention 
of evasion of income tax, as an ancillary measure," eg., to * 'osn 
•where it i» taken as measure af evading the tax liability of income, or to 
tax the eharebolders on the basis of the accumulated profits of the Mmpany 
when the distribution* of such profits is de'iberatelv withheld to avoi 
taxation ‘dividend’.' 


16 . 17 . 

16. 

19 . 

20 . 
El. 
22 . 
22 . 
24 . 
26v 

t 


A. 1955 SC 58. 
1343 tPC.» 


fiwiu(kantrtt V. Ceiwwr. I T . .\ ' I" -i - . 

e»P'fr‘/rrcy'ii;^'v^f:c .3:5^ 
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Kkatum*, 

A Auty of eustonw bftiog » tax on the oot of imiKMrtation oar exportatloo, 
oannot be regarded as a tax <» propertjt-* 

S4. Detiee excise a» tobacco and otfier foods aMHnGscIsNd or 
isodoced to irflfai except— 

(a) okaAoUc lifoois for baauui coosoe^ptioa ; 

(b) opbiiB, lodtoB beeqi and othor aarcetfc drsis aad narcotics, Int 

incindfng SMdiclaal and toflet preparatioas containing adcobot or any 
sobstaacelnciaded in sa^paragrapb ( 6 ) of tUs entry. 

Entries 84 of list 1 and 51 of List n. 

Under Entry 61 oi List n, the States have the povrer to levy excise duty 
on aoohoUo liquor for huoian consumption and on hemp and other nareotie 
drugs and narootlos. 

But nnder Entry 81 of List I, the Union has the power to levy excise 
duty on (a) tobacco; and (b) medicinal and toilet preparations containing 
alecdiol, or opinm, hemp or other nureotio drags and narcotics.* 

of excise*. 

1. A duty of excise is primarily levied upon a manufacture or producer 
in reepeot of the commodity manufacturtd at produced.* It is a tax upon 
ffoodti not upon sales or the proceeds of sale of goods.* 

3. The taxable event in respect ai a duty of excise is ^manufacture' or 
‘production*.* When the tax upon oonsumption of electrical energy is payable 
by a prodnoer of electrical energy only when he consumet it, it is not a 
duty exoise.* * Converaely, an excuie duty imposed on tlie manufaoture or 
.prodnotioo of goods does not cease to be so merely beoanse the prodneer happens 
to be a cemsomer himMlf/ or tbe tax is imposed at a stage sobseqowt to the 
mannhMtnre or production.** 

8. An exeise dnty is a levy cm bome>prodnoed goods of a specified class 
or description, the duty being oalcntated acoroding to the quantity or the 
▼aine of the goods produced and is not dependent on any commercial trans- 
aetion in them.** Henoe, this Entry vronld not authorise a duty on the 
pnrobase of goods which are acquired for tlie purpose of manufacturing other 
go^s.** 

4. Nor does it indnde a tax on raw nAterials wbioh are iubsequ^iy 
'required in the proees« of manuboture.** It is also to be dietiognished 
frcoi a tax on tbe tiansportion of goods.** 

6. Bnt if a tax is impoaad on the muiaiaeturer or prodneer, H does not* 
esBsa to be an exeise duty simply baeane it is eollepted at tbe stage of issue 


See Customs Act, in te., A. 1964 S.C. ITSO (/TTl). 

Sekt$ OuMdMaya v Vuum of India, A. 1963 S.C. 622 (623). 

In le C. F. & Motor Spirit Taxation Act, 1938 A. 1939 F.& 1. 
Coe 0 nof<k$t^ V. PreviNcs «/ Madtm, (1^ 4» CMH. 381 (P,C.). sftnnof 
Frovme* cf Uairai ¥, Bcid» Peidatm, A. 1942 F.C. 33. 

Hftietaa CottadMm v Sl«t« «/ M. F.. A. 1969 AC 2m 
Jatamath v. StaU of M. F.. A. 1S& S.C 414. 

AIHmMnm Carpn. r. Voaf 0odrd.A:jm CaL 222 (»f). 

Mdulkadif v. VmM of^Ha^ A. 1962 &C. 922. 

v.Vtdoa of hdk. A. 190S SfC, ICOS (IMf). 

M M. 4 0. »tak¥.^ald <rf A 1968 Ftad. 849 (662). 

MurR V. Sime «7 0. A, Wff M 199 <ilN). 
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of th* pro&ticts out of ibe mWU or beosuse the aut> on loeal pfoduoed 
in % mine is oomputed on the tonnage of the coal detpatched from the nine»* 
OF beoause it is imposed with retrospective effect*^ or because it is not pos* 
eible for the producer to pass it on to the consumer/^ 

8* So long as the character of the impost, name'vi that it is a duty on 
the manufactim or produotton, U not lost tiie method of collpotion does not 
make it other than an excise duty.^* Whether in a particular case the impost 
oeases to he an excise duty and the rat‘oni' connection between the duty and 
tbe person on whom it is imposed ceases to exist» is to be decided cm a fair 
oonstruetion of the provisions of s iurt'cnlar \ct 
*Goods\— See under Art 3GG ^12), 


«Mtiiii^ictiired or prodllced^ 


The word ‘produced* has been used in juxtaposition tothewotd manu* 
laotur^'. While ‘manufacture* refers to the turn ng out of a raw material 
into something altogether dilferent frrm the material the word produced 
refers to the application of human ski‘l or lahour in some form to make a 
material y even though it he a natural product such as a coal» so that it may 
be fit for human oonsutnprion ^ 

Acts coming under the Bn^rg— Medicinal and Toilet Preparations 

(SxeiBe Duties^ Act, 1956 

jj^Rtife daty and customs, 

Etoisa aiffers from ouatonis P3, L f m that « 

ottMtJft'Mproauced or ininufactured w the 

Zmcof^lption, While rualotna is a tax on c.m.umpton^ouMe li>e taxing 

or on home consunaption of gooils. imported irom abroad. 

Excise Mj tod sales tax. 

l. mr« « datv ol si™ 

Ipnnw* T'»'« >’ “ ‘S on . tn«l. .nd.r 

->• 

»r,l vO, nSnoW n, . m..n.«t««r « prodn«, I. . 

8. Where a tax lx ^ the pace oi manufacture 

a«t, mere'y beoaua® the State L^giVature las, dovni 

4o be regarted as tbe «/«» of tlte bale 

E«lseIWya«dAfricultaral Income-tax. tax an 

A duty of exeiee is a the ^ ,,^,vea from the en’tiw- 

ieooei. J on nothing else » the present Entry.” i 


»W<»M aim on - — 

tioa d bobaeo does not amount 


C.WN 381 (P.C). aflbming 


0f Mcdm. tra \ ^ 



SBioitm ooKSTmmoN or ikoia 
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A legi«iU(iloni wbioh, in its *pitb and eabstonM*, is ana for tbs 1«vy ol 
an axaisa dnty on tbfaaoeo does not oeasa to ba so under tba present entry, 
merely beaSaea it provides for anoiDery matters to make the leulslation effeo> 
tlve, e. f.t the Heensing ut the memufsoture, sale or storage of the exetsable 
goods [Bntries 26 27 of list III, including the imposition of a lioenee fee.** 

85. OsrpOfstfM tax. 

86. Taxes oa the ca|dtal valae of Oe .assets, exclasive of a 9 rtenltor*l 
land, of IwBviAiah and com|Muiles i taxes oa the capital of coaqaales. 

‘Inttvidaals* — ^This word includes an association or group of individuals*’, 
snob as a Hindu undivided family,*’ where tbp capital assets are owned by 
such association or group.*’ 

*Atrkaltaral land* — Bee under Entry 18 of List il 

Acts ocming under the present Entry . — 'Wealth Tax Act, 1957.” 

87. Estate daty in respect of property other than agricaltnral land. 

88. Dsdies in req^ of soccession to prnertyothnr than agrtcultarsl 
had. 

Estate Daty and Sacccsdoa Daty. 

1 . There are real and substantial differenoes between Succession Duty 
and Estate Duty. There is one feature common to both taxes, vi$., t);)%t the 
oeetuim for the levy is the death of a person ; but whi'e Succession Duty 
[Entry ^ of List I] baa relerence to the acquisition of the property by the 
snooessor and 'generally takes into (icoount the extent of the benedt derived 
by him and other oonsiderationa relevant from that point of vew, — the Estate 
Duty bes referenoe to the value of the property constituting the estate of the 
deecased and is independent of the quebticm as to who takes it.** 

While a suoeeasion duty falls upon the person who tahes the property 
of tb^ deeeased, an estate duty falls up>n the property whoever may be the 
sueoetsor to the property on the death of the previous owner.** 

3. Since the word 'sucreasion* implies the passing of property on the 
of e person to another,** a tax on a |,ift inter vivos aould not com'e 
under thj present Entry.^ 

88. TcrmiMl taxes on goods or passeivm, carried by raflway, sm or 
idr ; taxes «■ railway Cares and freights. 

*Tcitalaal tax*. 

1. Whi'e the present Entry gives to the TJoicm the power to levy ter- 

minal \usM on goods or passengers carried by railway, sea or air. Entiy 52 
of List n gives to tb > State the power to levy taxes on the en'ry of goods into 
a looal aree for eonsutnptum, use or sale therein. Entry 56 of List II, Cn the 
olbffr hand, empowors the State to impose taxes on goods and passengers 
csn^ by road or on inland waterways, • 

2. The torminal tax in Idsi I most bo— fa) tannine^ ; (b) eooAnod to 
goods and ptssengots carried by tnilway* soa or air. They must be charge* 


23. Msfcevirprmeg V. Tetaik, A. 1960 Bom.. W. ..fThs Mysote High tffltes 
V. State ^ Uysote, A. IM Mys. 192 (J9S), wMwit advwting to the 



V. 
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it Anil or air twmiaus and be Tflferabl* to services (whether of carriage 
or obberwite) rendered or to be render^ by some nil or air transport argani* 
aatdott.*' Another point of difference between the two Entries is that while 
under the present Entry, a terminal tax may bo levied on goods and passen- 
gers while entering as well as leaving an area, the power of the State under 
Entry 52 of List II is oonfirmed to goods and only when the goods enter into 
a ioeal ana and for particular purposes, m., consumption, use or sale in 
that area. [See farther under Entry 52. List II]. 

S. The requirements of a tax under Entry 52 of List II, on the other 
hand, are — (a) the entry of goods into a definite area and (b) the entry must 
be for the purpose of consumption, use or sale of the goods in such local 
area.** There is no limitation to be implied in this Entry, in regard to the 
manner ha which goods may lie transported into a local area.* 

4. It follows that so far as rail-bomo goods are concerned the same 
.goods may well be subjected to taxation under Entry 59 of List I and Entry 
52 of List II, The grotmds ol taxation under the two Entries are radically 
different. 

99 . Taxes other than stamp duties on transactions in stock exchanges 
and fntnres markets. 

Jl. Rates of stamp doty in respect of bills of exchange, promissory Mtes, 
lading, letters of credit, policies of bsurance, transfer of shares, 
richontnres, proxies and receipts. 

91. Taxes on the sale or pnrchase of newspapers and on advertisements 
paUlAed ffierein. 


Taxes on sale of newspapers. 

Taxes on sale of gocxU and on advertisements are included in Ei^ries 
.544 of List II, but taxes on sale of neixapapers and on newspapeiw advertioe- 
meats are excluded from those entries and mc'uded in the present Entry. 

92A- r«xr«* on tkr sale or parrhase of yoods other than “*®**’“*^”’ ® 
such taU or purchase takes place in the course of inter- fiUte trade or cornmnc. 

Amendment.— Ttiis Entry has been inserted by t . Constitution (Six 
.Vmenrtment) Act, 1956. . 

Fees—Read with Entry 'J.l, lost, this Entry eJmS 

impose a fee on iuter-f^tate sales, but not a market 

under Baty 2H of List 11.* i. as. I fct 

93 . Offences against la*^ with respect to any of the matteis ■ this List 

«Offcnccs with respect to matters in List 1’. , « « in resnec* 

Th. Union Legislature has exclusive power to create offences m respec. 

el inenzanoe, under the present Entry. rnimnses of any of the matters 

94. Ingnbies, snrvfys and statistics for the purpose 

hKldelJit. 


An inquiry neooasarlly g^t ^ ^ the person or body 

oaUrkl faete ^Iso^ moludos ancillary matters, e.g., 

caking the inquiry the inquiry ^ _ body on the facts ; 

(1) tho reeofdittg of the findings of the inquiring 


Vl^ WWF »ww*e***-Br 

I 1 & S.C. 973. 

u 



(98) $00^ ooNsmtmoK » ikdia [ S^li, VZX (D 

(U) ftbA ▼( 0 «« ol kh 0 ioqviriag liody 8a tb« lut« Iqiuidi (of tlw pe^fAi- 
daiAiioa oC |h« Qovaramaok wbiph wb up tiia iaqairy* woowMaa^wUwi 
for tha Buppnuioa of the miaebiof fa fatoro. 

Itk eaeaot» bowovar, Sadade aay roooOnnesdatKai m to bfao amiid of 
paaiabmoDt for wroogi alttadif dtm or ommittod, for* tbal k a fUBOtioa whioh 
oaa bo oxoroifod ooly by » ooart ol Uw proporty oonotitated and not by aa 
Maqairing body*. A law mado under the ^aent Entry or onder Eofoy id of 
List lU oMonok, aooordingly, empower the inquiring aakbority to suggest the 
action necessary by way of aeonring ‘redress or paniahment* for wrongs already 
committed.* 

*Per Ae pwpose*of...Lisf. 

Tbk Entry autborises Parliameat to make a law for making inquiry into 
any matter relating to any subject which is enumerated in List L The purpose 
of the inquiry may be administratiTO or otherwise and is ndi confined to the 
undertaking ot some future Wislation*. The law made under the presoot Entry' 
may cover inquiries into any aspect of the matters enumerated in the IM and 
is not confined to these matters as mere heads of legislative topic.* 

AeU aming under the pretent Entry . — Commissions of Inquiry Act, 1953.* 

95. JnrbiictioB and powers tAl an coorts, cxce^ the Siqweme Coorf, with 
respect to ny of Ae matters A this t admiralty jnrisdktloB. 

Entry 95 of List I and Entry 65 List 11. 

The effect of these entries fs that while legislating with regard to matters 
in their respective lists the two Legislatures are competent to make prosisions 
in the aeveral Acts enacted by themt concerning the jurisdiotbn and powers of 
Oonrts in regard to the snbjeet-matter of the Acts, because otherwise the 
legislation may not be quite complete or effective These entries are wide 
eaongb to'cmpower the two L^islatnres to legislate negatively as well as 
affirmatively, with regard to the jurisdiction of the Courts in regard to the 
matters within theis respective legislative ambits. They can bar the jurisdic- 
tion of the Courts in regard to those matters and they can also confer special 
jurisdiction cm certain Conrts.* 

(See further under Entry 3, List It).* 

AeU coming under this Entry. 45A41 of the Banking Companies Act, 
1949.** 

96. Fees A respect oi any of Ae matters in this List, bat not AdodAg 
fees taken A any court. 


*Fee8*. 

1. A order A come noder the present Entry or under Entry $6 of List 
n or Entry 47 of List HI, the levy mnst be e ‘fee* as dlstingnishad from a tax 
or other tepost, for, the different impoets are diAriboted between the Union 
and Ae States by different entries, on different prideiples. Tbns, where no, 
expensee ere inenned at all for rendering an alleged servke. the imposition of 
e‘foo wonld be ultra viret, if the impositAn is purported A be meoe nnler an 
Entry refaitiDg A *Eadi*.* , 

3. ThA Entry anthoiisee the AiposHieb of a tleeuee Im where UoensAg 
can he AgAimAely xesorlodl A M saslllety A the taxing power.’* 
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Wat MHttding feei taken in an/ court’ 

Entry I <rf List U. *B^lf*the°tribuMl*' Supreme Courts nioolodoa to 
. fw 1* trinn be not s ‘court* and the raatfrr w'aMon to which the 

JttowHbinthe «Hnpete“oe of ArliS^^^^^^^^ 5u any Entry of List I, 

impoM » fee lot appeal to the P»ri»inent may 

for, the Appellate Tribnnal is n^r^a Act, 
ineomeis emunerated in Entry 82 of LUt 1.*“^ “«>-a8rwultaral 

«,S-i'2^T3«rrf'K'*i£.'" ™ !««<*« 

Ltwa covered by the residuary Entry* 

m WlowtoR have been held to be covered by the present Entry- 
land ‘‘ ^ on gift, of movible and immovable property, including 

thereto °° building contracts, even tliough no ‘sale’ is inTolved 

(iii) A tax ou loan.’ * 

(iv) A cess upon the entry of sugarcane into the prexnises ol a 
factory/ 

(v) The constitution of a Lt'vi^i'alure for a Part C State'®, now a Union 
Territpfy under *\rt. lOyA a), 

ivi) Providing for collection of annuitv ilepof»it'=5 from tax-payers, — in the 
nature of borrowing/’ 


Ust 11— State List* 

h Public order (but not including the use of naval, military or air forces 
or toy othar armed forces of the Union in aid of the civil power). 

<Piiblk Order’. 

• 1. ’Public Order is a most comprehensive term and subject to the 
exception mentioned, v/c., use of the armed forces in aid of the civil power, 
the State Legislature is gi\en pleu'ity authority to legislate on all matters 
which relate to or are necessary for the maintenance of public order,® inclu- 
ding the prevention of insult to national honour/ 

2. Public order implies absence o! violence and an ordWiy state of 
affairs, in which citizens can peacefully pursue their normal avocation of 
life/ Anything which disturbs public tranquillity disturbs public order. 
'Iftis entry also includes public safety* in its relation to to the maintenance of 


n. 

12. 


13. 

14. 

15. 

^16. 

17. 


Cf, V; f. ireversing Hazareth v. 

V. St^e 0f M. A. 1964 i ^ 

ffert . 


5 V. fir. P. . 

[I. amt Kriskm v. ‘ 
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pabtfc oram.* Id •h^/pablie oriar* is BpMQymouv wUh imblio |i»aM,aibt]r 
saa trsuquUhijr,* sad wotild, thsusfot*^ oovtue Isgiststloa to iMalste il^ use 
of sonna smi^lfisrs^* 

8. Xt h to jMKmrsfally notsd in this oaBoeoticm tbst whtls tbs SAibit 
of tbs sxprssiioQ pablio order* is very wide the qneiitylng expression *resso- • 
nbleroBiaiBtipa in Art. 19 (2) or ‘for lessons oonneoted with* in Itetry 8 of 
Lin IM lestriet the smbit of legialstiye power under those proviskmi sad ‘pnbtio 
order must be ' reel and prosinste, not fsr-fetohed end and iwoblea»tio”.* 
Under the letter prorisions it has been held that— 

(a) BtaokOBArkatinfi ;* 

(b) Coat«npt*of Court ;‘® 

(o) Inoitemeot to pay taxes or other Governnieot dues. unlSH the 
restriotion is exclusively aimed at a general oampaign fwc non* 
payment 

(d) Holding of meetings and processions when there is no allegstiori 
for violenoe 

cannot be penalised by the Legislature in the interests of’ or ‘for reasons 
connected with' pubic order. 

The decisions under those provisioDa should not be imported to restrict 
the meaning of ‘public order* under Entry 1 of List 11 where the question 
is one of legislative competence, which is governed hy the expression ‘with 
respect to’. ^ 

The powo' to legislate relathig to r^enccs retating to nuitters specified hi 
Lists I and n. 


Entries 98 of List I and 64 of List II confer speoido power on the 
respective Legislatures to legislate with respect to 'otTences aipiinst laws 
with respect to any of the matters' specified in these Lists. The general 
power conferred by Entry 1 of Idst 11 must, therefore, I e read subject t.i 
the ijbove specific powers. For instance, Parliament shall I e competent to tnaLe 
a law relating to 'election offences’ even though certain aspects cd tlie offences 
^80 created may relate to ‘public older’.* • 

2. PoHce, taMdadiBg nfiway and vittage poUce. 

^Police*. 

The word is wide enough to empower the Btate Ijegislature to crea'e 
an armed oonstabnlary.** 

X AiuMstntton of jostice ; oonstltotioii and organlntfoa of aU courts, 
excqpt toe SoBRase Cwiart aad the Higih Cont t tdfiem m aerraats of the High 
Co«t t pvoewne ia reat aad levcaae coarta $ feca tahea la all caarta except 
theSnpKBM Coart. 

‘Ad ai ia l att a t h i a af Jaatlcet coasUtedoa aad aigaaiaatieB afCaartt*. 

^ 1. 1%ia axpraaaiflo ia wide enongh to inolnda the powar to eonfer 


S. Afcife Uakmtihd V. Prov. «if Bilw. A. 1949 Pat t (P.B.)kEmp. v. SWtuUh, A 
8. SuptmaetiiM v. Jtm A 1969 S.C. 683 (639). 

8. CsHiraf PtitoH V. Bm JUTan^, A. &C. 683 (639). 

9. B. V. JstiMfeiA A, H66FJC:. $7 i0h 

IQ. SfiV StoMMr A. MM SA 379 

tU lAiinioMrt^ $1^ rt JtoMK A. jNfi 8 (19). 

M. OL T. 81*l«, A. nM PmCJk (A^. 

18. g ia ato aa ad t. Mr. G«mt, A W^AX m <mi 
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jlufliSicktoA (Ixith mril auA ortmiv^l) upon the Coune ee^ tip by the Btata 
li^gbiUAure under the present Entry, 

2, While Entry 95 oi List I, Entry 65 of List II end Entry 46 of List 
JTT pf the Constitution confer power in the respective Ijegislaturea to invest 
the Courts with special juriscliction relating to particnUr subjects included 
in those ListSt when the Ijegislature was dealing with those subjects, item 
3 of List II eonfers power upon tlie State Legislature to invest the Courts 
with pSfieroZ jurisdiction to try all causes of civil nature, subject to thb 
^wer of the Central and State Legialature'-i to make ‘special provisions’ 
relating to the particulai subjects included in their respective legfelative 
lists/* 

8, In ereroise of this powei relating to jurwHiction of Courts, the State 
Legislature is competent to legislate with re^gard to the jurWictioo of Court* 
Ijoth atBrmatively as well as n*>gati\eh In oUict words, it can not only 
aonfer iuriediction upon the Courts, hut \lso bar jurisdiction upon any 
* matter or taken away existing jurisdiction from This j^wer must 

inMude the power of defining, altering, amending and dimin’sbmg the 
inrisdirtlon of the (!outt, ami (l«8nmg tl.eir -ir-aution lerntomlU anfl 
' tianontarlly • It K course, open to the l'ni<m LeMslature to bar the 
rnJSaictkm of the now Court h> a epecia' eu^ctment ^^ilh reg^a ‘o ^ 
ka matters in l.ist 1 but so long a-, such ]un'»ai(')i i i:> not larroa, the Cou t 
jariadiotion to try aU miits an<l pr..(ee(hr.g,, including those w 
relate to matters within list 1 ’• ‘ ^ ' 

Proccdere fai Courts. 

1 . The ‘constitution 

r'lTc6''“whiir theT "600^0! 

to •• >''• "ol”"™™' 

. ‘CoBBtitatiou of Coorts’. 

1 . Barring the Spremo “vinrial ^ulueot The Indian Constitution 

the conBtitntion of »" Courts w » 1 differs Inim the American system hy 

Ivnidintf a dual hierarchy of Conrti^^^^* . anil ftaministration of 

iuetiee « • W -i. hk the poaer to ire-ibe add 


* 

1 is made a State 

■VftW, Iw*!* milvtb omutiintion of th, 1^^^ 


14. 


SttoWmdo' (l9otl SC.R 51 

k^r^' 


mi if ' , , yosp 

S?: 

14 (5431 _ 
i:« 9 ) *■ B- 

*L 


yogp AP 3! i”’®''*-'!.*" ^ 
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Court ii iaoloded In lEStttf 8 d Ltot H M* thit tkn 
jnrisaiotka of the High Oouit, wbioh to ineloaod )n ‘oamintotrotiOtt of jnitiee 
toeStotemlii^** 

Vhei tidkai It CMvt8^> 

The preaeiit power 6oei not extend to eny tribnnel whkto to not • *0<wrt* in 
the proper seme of the term, though it m»y poeeeee the treppinfi* rf e Court, 
e.g , en InQQ’ne>T« AppelUte liibuoal,** an Veeletont Colleotor or * RoTenue 
ComoiisBioDar under a Sales Tax But it enables tbe State Legislature 

to pieeerlbe feai eherged in the Ck>urt.*' 

4. Mmm, rcfipnnforles, Borstal inatUatioas and otter • 

Itto Mttrek aAi Mtsorn defatted ttcrett f amuattmada wItt otter aates for 
lor tte ase of priMBS and otter ttstttotteas. 

5. Load tom am eat, that to to say, tte coasdtatfoa aad P^on *^.*”*h 

dpai cor por al ttws, tt^rovcnwat trasts, district boar^ ***^* *”?! 

aattoritks aad otter loeal aattoiftles for tte porposc of local sttf-fOTcmiacat 
oridlh^ adattdstratioB. 

*Locai Co ss nu Bc a t*, 

1. The Entry to very wide and empowers the State Legislature to 
lagtolate with reapeot to any subject relating to local ^ernmenL It ^n 
alao confer suoh powers as it itself possesses,^ upon a looal authority, inoluaiug 
the power of taxation (within the limits of List II ’*), for the purposes of 
loeal self government. 

2 In eonferring power to tax upon a looal authority, the togWature 
does not abodioate its functions, provided it lavs down a principle and fixes 
a standard which the local authority has to follow in imposing the tax. 

8. Where a taxing power is thus conferred by a State Ijegislature 
npon a local or municipal anfchority it does not mean that the State li^is- 
lature loaas its power -to impose a tax on the same subjectmatter m long 
as the iuthorisatiou in favour ol tbe looal authority subsists or that the 
same subject-matter cannot he taxed both by the State^gislature and the 
locrf or municipal autboritv. There to no such bar in the Constitution. Xhus, 


22 

23 

24 

25 
1. 
2 . 

3 

4 
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Shivamdraptfa v Kafurchan^ A 
Sf^Padri V Second Mdl J T. O , A 1964 Mad. 806 
CAaJttt T S$afe of Orma A 1956 priw 7 
IfoRjumimc V Mutual C^na^ 

Rem Jtfi^ V. \ ( 18 ) 

Kmn V Bhmawd Mmiapwty, A Iw 15 U«) 

Mmiiptl CVwficf/ V. A Mad W 

Western India Tk^attfs v Afum^go/ j tli« 

CaTim, v Sarait ^ 19S9 Cal, 704 IDas Gupta C.J, hsld that ihs 

Leddature amnot confer upon the local aulhwi^ 

me of a tax. siote that is a pijiwer whkh must be esewi^ 

itself. Sii^w VI#* has been taken in Stee^erd Wofor fWgn v. SWe W 

A 1962 Kcr. 298i CkattamUHe v SuUe ef Afstfrei, A. 1966 229 (zr*). 

It IS that that view overlooks the lanjmaxe of Entry 5 which empowers 

the •pewma* of kfsd autborities.^i^I^* a.- w,i mw 

The shove ttow of the Author, expres^ at p. 713 « we pftvsw m . r^ 
^ s4m*>iseWMi MfMdifur tlu! valfifitv of tne 


fmds 
Bosabiy 
iiniioas ' 
CMT any i 


otter m for tte purposes of ttt without tn&ahM ttt 


t acA 

Sutmdunt Bm* y. 


Smi y. W. /. nttsfra, A. 198< Bdat 881 





shorter constitution of INDIA 

« tax w oi^rtaimaants or on prcoArtv m» u * 

by » SItata LogisUture aa well aabjTioLl^ '’® wnatitui^onally levied both 

of toeat aell-government.* authorised by it tor purposes 

4, B^d witb Entries Gl and G^i f i * a t 
cwpeteot not only to oonstitute loail r^«S«J»turo is 

offences and to define aud rofiuUto tho also to define and punish 

Supreme Court) with reaped ’to the\amr"»’^’‘‘‘’““ ““ (except the 

AacBburjr powers. 

'T '"»»«>'>» • 

•tiring th«wol,’‘“* *** ana for llie settleuiont of dilpuint 

€. PnMic healtb and sanitation ; hospital and dispensaries 
<P«Mic healtb’. 

' 1. Under this Entrj (revd witi, r.ntrv 1 of l.nt 11), the State Tdecialature 

«wm,«tent to prohibit or control the of ..up'ifier, to thedSeScS 
public health and tranquillitv oven thooKh the amplifiers themselves are 
mstri^ents of broacWinn and t'.o manutmture or control of owneiship of 
nuoh instruments would fill under Knir\ 11 of List 1.'^-* 

9. Protection agamst fire w.'l r-ome either under Entry 5 or under the 
l^sent Entry.* 

?.• Pflgrimage, other than pilgrimages to places outside India. 

8. Intoxicating liquors, that is to say, the production, manufacture, posse- 
ssloBt transport, pnrdiase and sale of intoxicating liquors. 

*Intoxicating liquors’. 

The words ‘into\ioatini; liquor in item 31 of I.iit 1’ of the Government 
of Indb Vet, 11135 (.Entry fi of List 1 1 of the Constitution! cover not only 
those alcoholic liquids which are (.enenllv used for beverage purposes 
and produce intoxuwtion, hut %Uo all Hqu'ds contsminp alcohol,* which 
may ht tmx? as their substitutes 

. Pmm this, the Guiarat High Court* ha<i held th\t the expression would 
include all preparations which contain ethyl alcohol, even though poisonous 
substances are added so as to make it dangerous to human life, e.p.i French 
polish.® At any rate, the State Iieeislature may prohibit the possession efo. 
of aurii preparations as an anoiM.irv power under the prevent Entry, in order 
to effectuate its policy of pr ohibitinn of mtoxi&iting liquors. 

*TlHit is to say’. 

Tbeso words show that the words ‘prniluction etc.’ 
mareiv illustrative and not words of limitation. Ev reason of thew words, 
the entiro ftsld of legislation on the subject of intoxicating liquors, including 
pTldiibition, belongs exdusivolv to the State Lef ^.latnre. 

*Po«oesrioo Olid sale’* , t ■ , tt » 

1 (1^51! S.C.R 682 (685). 

^ Mete Freierf v. B*p.. A. lf»« f.l. i/. 
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BO ntowoM lo iotyorfe or export) end tho imi 'import* ip item 4A of 14it I 
eteadiag hf itself will not iselode either ssle or possession oftimertiele 
imparted Into the eoaotry. There is thas no eon&iot between the two tirnns 
( faetwesn Batries 8 of List II end 41 of List I ) of the Oovemment of 
Indie dot.* 


*PrehibitiM/ 

• ^ 

I. The power to legislate with respeot to intoxleeting liqiaors end 
nerootiM inelndes the power to introduoa partial or total inhibition.* The 
words ''that is to seyi the prodactioBt manafeoture...** ere explanatory or 
illustrative wordsi and not words either of ampUfteation or limitation.* The 
right to legislate as to po»»M$ion o! intoxloating liguors neoesserily inrolveB 
a right to prohibit possession.* 

9. A statute relating to prohibition of intoxioatlng liquor sen widely 
regulate the manufaotare, sale and consumption of allied products like medi- 
cinal preparationsi not for the purpose of interfering with the rights of 
citieens to acquirot hold or dispose of them, but for preventing them from 
being diverted from their purpose and utilised for defeating the provisions 
of the law relating to prohibition.’ 

No ceeflict with Entry 41 of list 1. 

There is no oondict between the present Entry and Entry 41 of List 
I and that the right of the State TiSgislature to prohibit the possession, pur- 
chase and sale of intoxicating liquor includes foreign or imported liq<por as 
well. The words 'possession and sale* in the present Entry are to be reid 
witbont any qualification wataoever.* 

9. iteUcf of the disabled and unemployable. 

10. Borials and borial grounds ; crematioas and cremation groonds. 

II. E dwcs tioa faidadiag oaiver^ties, sobject to the provisions of entribs 
63, 64, dS and 66 of fist I and entry 25 of list III. 

‘EdncatiM’. 

1. The present Entry gives the residuary power over education and 
Universities to the States, subieot to the exceptions specified in the Entry 
itself. These exceptions are— (i) Universities mentioned in Entry 63 List I ; 
^0 InstitutioDs of national importance (Entry 64, List 1) ; (iii) Union facies 
for professional edoeatioa, etc. (Entry 65, List I). (iv) Co-ordination and 
deterfflioatioo of standards (Entry 66, List I) ; (v) Vocational and technical 
training of labour (Entry 25, List TU). 

2. The State Legislaknre has no power to legislate wHh respect to the 
mattsn hmlodad in Entries 6 -66 of List I. Tn the result, though the State 
fjegislatara baa the power to legislate with respeot to the medium of iostruc*. 
tion, if lei^IatioD tor impositioD of an exolusive medium of iostruetion in a 
regional langaaga or in Hfaidi Is likely to lesuU in the lowering of standards 
in inatitiitioos tar bigher edueation or rssearoh or soientifie or teohnioid edu> 
cqtioD, the subjeet would be excluded from the State List and toll srithin 
^ Entry 66 of Ual L* - 

8. TUa pewar inoindaa the power to Impose restrielioiM on the manage* 
men! of edoeal^sl Ipstitatkme lo mattere relating to education, even tUbngh 
gMA iaetitBlIona be eharBabtot* or to levy an 'edaeatko eees* for (he purpose 
of pnmaoliag ednaatlon.** * 
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to tiM proTbioos of entifes 63-66 of List.’ 

By roMon of those words, tbo present Entry must be harmoniously 
oonstrued wttb Entries 68-06 of T.isl 1 The result is— 

■ . 63-06 of l<i«t r are r,»rve^ out of the subject of education 

and in reai^cfe of trie quhjefils incUiflofl in Entries 03 66, tlie power to legia- 
tate 18 veeted exclusively in Pnirliarnent,® even thoiiRh thev re'ato to ‘educa- 
tion or Universities*-® 

ir. Bntries 11 of List II /uid 00 of f.i^t 1 neopssaril;^ overlap; but to 
the extent of overlapp'nc', the pow^^r fonferrcKl rjutiv 00 of List I must 
prevail wer the pfjwer of the Stue under Ijitrs 11 Thus, tlio medium of ins- 
truction, not beinfi an item in tlio Loiiislati^e I has to be regarded as a 
power koulental to the povser to ^eqi'.'ate re^aidinft ‘education*. Power to 
legislate in respect nf the rneihuTn instruction^ in so ^ar a^ it has a direct 
baring and impact upon fclie eg>’.’ativo bead fif ‘co ordinatnn and determination 
d standards in institutions of hifiher ed 11 cation or ^-eseimh 'ind scientifto and 
technical institution mil'll a^o ho deornod ti i.e vested in the Union (by 

Bntry 66 of List I').® 

In other words, though the state ' egis’'^*-uro lias excHi^ive power to 
legislate relating to medium of mMructhin in in->titurions ^or primary or 
aecondary education, the Stito Fetihture shal’ luve no power to legislate 
as to the medium of instruotif.n in n-.tPuliMi^ for higher and scientific or 
teehnioal education, ->uch 1e'-,is’ itifiu h ‘ike'y to resuH in a lowering of 
the staAdards in such institutions ^ 

III. Whether Slate 'eJi’^'ation re‘i*int, to medium instruction® or syllabi, 
oourB8« of fttudv* or atanrlanfM for ‘ to rn've-'^itiea ana other 

inatitsttoiw for higher mH techni.u’ eaucation '•ha' he invi '6 wil , thus, 
aapena upon whether snrh efi-'ati.n ‘-houM render it imivis^it.le or ai^ilt 
for Parlinment to exercise its p.ner «,ti| re-pect to cordmat-^ 
mination of sbanaiira., in the in-t’t-.U m- for nigher eaucat-on. Tim,. 

etion to a «*len*l l*ngu.«« or in H.nd . h.vmg r g „a„.,u„d ,h* .ubjrota. 

togidation woald b« invshd *' 

• (a) A BUta togidUion which extendi the P^nod ol uw^of 

3 t.t33l.o^rr'krrntS W>.Ut.on. the .enunninc. of tU 

oeoBOt have the e«eot flowering the itindird, ^ «t«c«meuUr 

fh) If a But* law PO'*®’’’'** * c<v nit bo laid tb.lit would ippre- 

•eMT.t,...ntba matte, of .t« 

oiablT eocroMh upon the Central field by lowering 

- , •, . thx'aSKto Tcishtion, in its pith end 

rV. Once, however. It I'l ,int«rT>,instion of standards for 

anhatonce, relates to /.I „ , po^^eT of fVismont re'atinR 

hlflheP ednnali.in or would 'I'T'"'* ' inva'nh whether or npt 

bo that aiHijeot. the Stito under Entry 66 of List 1 

rarliameat haa «el.ia’lv oxerciswl it^ i^ower unoe 

BUiy U, Ui II "'I"': .,„i„ ,h. 

Th. 111*1. 1* « W"'*!' 

Itatry to roButote the working 

the ooi'ege is run iiy « o«“f» i 


■ il." CM»r«’f^ V Itort J ioU7® 
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UMO sa<»tt«R coNStiTartoH <}» tmtA 

« 

12. Uhnukt, mmwM mmI oOmt *8initMr I mliftrtlwM tm t M M «r 

State iMdcBtani Uatnfeal BioimBNBte aa 4 rtcoi* Mkar tteai 
ttaaa tfedatad fejr or muter law made by Faifiaawat te Im «f aa^taMte tateaituKa. 

ABMa|BMait.~Tbe words ia italios were loserted by the OoDstifetAion ■ 
(SeTeotb Ameodueot) Acc, 1956, for the reoeous explained under Art. 49) on's. 

13. CHUMosleatioas, teat Is to say^ roads, brMccs, fmtes, and oteer 
■SOM of etobmadcatioB aot qiecKkd la List 1 1 SBiniciaal tranmays ; nvsinm i 
fadaad waterways aad tralBc Aereoa subject to tee provisioBS of List I aad list 
in wUb r^ard to sate waterways ; vehicles other tbaa medmicaHy prapcHcd 

WlJlXdtlMI 

TvMKlCve 

*CoBuiMmicatioiis*. 

Means of communication excepted from the present Entry are those 
inelndad in Entries 22-25, 30 31 of List I ; Si, 35 of List III. 

Beadfbg all those entries together, the division of the power over ‘oommu'- 
nioatums' may he explained thns : 


Union State Concurrent 

Bailways (Entry 22. List I) -, Roads, bridpes, fer- Shipping and navi- 
‘National bighwys' (Entry 
28, List 11 : Shipping and 
navigation bv mechanical I v 
propelled vehicles on inland 
waterways declared to be 
'national watewavs' (Entry 
24, List I) ; Maritime ship- 
pit^ and navigation, includ- 
ing shipping and navigation 
in tidal waters (Entry 25, 

List 1) : carriage of passen- 
geteand'oods by railways, 
sea at air or by national 
waterways in mochanioallv 
propelled vehicles (Entry 
ListI) ; Poet and Tele- 
graphs, tbiephonea, wire- 
less broadcasting and other 
'like' forms of oommnni* 
eation (Entry 31. list I). 

*Matid^ tmttwsys*. 

The Ei'tey is wide enough to authorise a Municipal tramway to fix 
and charge fares. 

14. AgrienNiDiie) bctadteg tgiiailtimd cdncntem ud rcecMCh, pntoctloii 

ffteBtepfatenBdprtoenteMofiteMteeeae^ « 

15. Fresemitem. protectten end tes p re vef t of ftod; aad pnwtaliM 
iOlmM dteeMM ; veleiiiiify teteaiH •Bd pcMtloe. 

. fa«** p TCii ignf of itodk% 

mil* power enables the State ‘Legislatnre to make a law to implement 
tee directive eoatainsd in Ari. 48 to prohibit the etangfater of mfieh and 
i^ngbt caMlo.*** 

Us. Stmlfi fmmM v . ^teteef iMbaet, 4. UU 8.0, ffL 

« 


ties, municapal 
tram wax 8, rope- 
ways, inland 
waterways other 
than ‘national 
waterways' and 
traffic thereon by 
vehio'os other 
than mechanical- 
ly propelled vehi- 
cles , other means 
of cimmunioation 
notspeeified in 
List It (Entry 13, 
List IP 


gation on inland 
waterways (other 
than ‘pational 

waterways') by 
mechanic a l> 
ly propelled vehi- 
cles and carriage 
of pa ssenger B 
and goods ' on 
such waterways 
(Entry 32, List 
in) ; meehanioaU 
Iv propelled vehicles 
(Entry 35, List 
111). 


* e 
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I the preventton M cattle trespass. 

^ ^****'\^ ** *® “y» supplies, irrigation and canab, dialnats 

'W^SCrfLtotl **®r»ge Rod water power sabject to the provisions of 

... *?*j *5 *® 1 r®^» tenures indading 

OS iduwo# of landlord and tenant, and the coilection of rents ; transfer and 
aHrnati on n ngricuitural land ; land improvement and agricultural loans \ 


1. tIio earlier partu<n oi Mio entrv ib not reBtricted to agricultural*'**’ 
laod> but includes all species of Uud 

3. Th6 words 'rif^hta in or o^^er liruV confei erv widf* powers 

The preseat Entry m tliuis wide lo co\er— 

(i) Land reform and a'tent ion of laml tenure^ '*® out not ‘acquisition 
of land which is included m Fialrv li of List Hi,** or transfer of property 
* other than agricultural land, wuich is no ud'd id L ht 111, Entry 6 ** It is 
permiiaible, under thin Entr^, toof'und tie njinu of tenAn^s or the lands 
available for cultivation liy temnt** K\ Lmrnj trio o-tent of lands in the 
yo^aegetOQ of landowners . to «h) iv i\ with mlormediariea or to 

provide for the cance* «\tuin ff made mt in the normal course of 

tnauagefaeut but in anliciimion of for thf> alio'ition of inter- 

mediariea ;**• ti^nsfer to tenants in n, hv of compulsory 

purchsse, of stl linds not reiiunei i>, t n* unUodBin foi their personal 

oultitulioD.** 

(in Settlement ot duputes rating U ’tnd as %vell as 
oi juries of Courts in re.,, t of ind vs and sr . n.^ra),» lucludmg 
slay of suiti or suits or other p- ocee.1 mi* re Atinc^ to eur i d.spute 

(iii) Prevention of ent.roachn.6nts on pi b ic Unda, s'-d removal of 

encroachments.^* 

rfritin "Su!-r!;ir 

landlord-^* 

(V) Consoldation prneoed.ngB iRRdto 

a ceiling for the hoidn^ of lani lo m^vo 
thslsnaiessortothosONvlvihodJia^ canoe’lation of 

(vii) Bssumplion of wi h an i 
. lhasMgrantsfl by ex-Bu'eia ** 




18b. Kvplt 19V9S0 519{W.<' 

18a. ilhau Bant » 19 .4 S 0. 4M 

U BMt «f B****” » Baew.bwtw, v- *» 

* t9S«P»t 14 fast- 
is jJfnfiflWtiA e. ^ . 1959 8 0 449 («S) 

is V BM0 <4 }*7m 2 9 0 7 b i7»7) 

'it. «M****^7 A 9'^ ^ 

19. Bkvkm v- B- t i94?MBM- 

an r aw^ nitniiifiTir**^ ^ k a tSSVSO 
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m«<kcr *hal* fa c i iiie i *MMtefi^. 

Thvm 'NM » ooBdiofe of ofifiion MMOgBi tbfl High Oouri* on this poittl. 

(A) The Nagpar, Bomboy and AUaltabad High Cornea Msro of (ho opioiw 
tha(** *)aad' lootodos hoosoa and buiMingn Aeoordiog (n (faia viowi ootatwl 
of letting and acoommodation of premises would be oorerod by (he present 
Entry. « 

^ (B) The Patna and Bajasthan High Courts,** on the other hand, he'd that 

land* eannot be so widely interpreted. 

The Supreme Court has approved of the latter view, to hold that (he 
power of the State Iliegislature to legislate in respect of landlord and tenant of 
buildings is to be found in Entries 6, 7 and IS of Inst IH and not m Entry 18 
of Liat TI, becaute the expression ‘land tenures* in Entry 18 of List U would 
not cover tenancy of butldingt or of house accommodation *’ 

‘Rdation of landlord and tenuit*. 

This expression and the next expression “collection of rents'* re'ate to 
lands which are not agricultural equally with agricultural lands * 

'[Hiis expression covers legislation not only relation to persons whose 
tenancy right subsists but also persons who continue in possession after the 
termination of their tenancy * In other words, it mohiiles an ex-Uiidlord and 
an ex-tenant * 

Leases of non-agricultnral property and all matters re'atmg theieto are 
dealt with by Entries 6 and 7 of fust 111 *' * 

*CollectioB of rents*. 

These words confer power upon the State fjegisiature to lej,i8late with 
respect to remission or reduction of rents as well as their rtswumen/, co 'ection 
or recovery, e g to provide that decrees for rent shall be executed onN in scane 
particular manner * 

Transfer and altcnatkn of agricoltiiral land. 

While the preceding nutters of the entr\ re'ate to both agruu'iuMl or 
non-agricu’tur\l land, the exclusive power of the Ihovmciai I egis'ature to 
deal witli transfer of 'and is oondned to agnoultural land, for transfer of pro 
perty other than ngncu'tural land is a concurrent subject under List HI (Entry 
6) A State law relating to transfer of agru u’tura* laud way override the 
provisions of the Transfer of Piopertv Act,* sax, ss to mortgages of agricultural 
land.* 


Entries 18 and 45 '‘f list U. 

These two entries, taken together, wou'd comprehend the power to legis- 
late regarding resumption ofyaytr* * * 


94. V Dttm k Wt N«f. 88 {4S 6) , Uanfiial ▼ *8latt et M JP., A- X«»« K»8 

183 use) . PaM V Vummatk, k. 1984 B»». 904 ; Samati v Atoto F.k 1989 


• 98. IfMMfaav Rt4ha$ks(im.k 1088 Pat 14; MUapr JDVKtrha, 4 1984 Ba). 989 
<988 ; NamU V NtUm, 1 L B. 11 BaJ 491. 
i. IttduBkutkmv Bama 3imdari, (1988) 9 B 0 a 989 {»99). 

9 Mffh Baj V Atla BakiM. (iMT) f .ait 77 (6S) P a 

4 Blw^v RaiMkuamlafl. k. iPatXof 80(89). SukrtduumtS r. l»armHnfa A- 
1088 Ua8 «i8(«J4s ^ 

A UiuM PrmrfMM T AMae, A. 1841 P.a 18 (98) ; U4m Chm4 r (1847) 

83Ct,>. irPO.) 

A ParmmiMdtit SatOor, <i88(AZ>L.B 81 (Aj^OsUidk 
*7. Of ir«9iikJW V Alla (19«7) » 0 W H s|8l«f<B PO. 

8. 4SMW««:^v.«atC(/JPw^,A.188lBail^ 
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litoltiMniiSofListU. 

of hotry 18 are coraprelieiwi^e enough lo include the remedial 
“ (•oiu'eruinR the relie g in reepeot of ihe 

0* course, there is a 

iSu! ‘ 1*1 (4 ol Ij-ii III,, i,ut there evil proeeaure ie 

neea in a genoml eenoe as tl>e pro( wlure eppiicable to litigation generoMp ; it 

aW DOfc mwuue a speciiil la\s of protodore \s\nc\i i-, vpplicab’e only toa Uti©i- 
tioD r6(jaTuiQ{^ a 8p6cu' niatier * hntry (>5 is vido enough to create and 
detennina the povvers and jun dution ot ( outIs in j expect oi hind^ as a matter 
anotllary to the subject of Hntry IH ’ 

19. Forests. 

1. A Htate Act \\\M\ has \ »r it^ ohv ct tbo p^eBenatiun of forests, defined 
a forest as inc’uding Junrf rec/rded in ^he i ecu jd of rights as ‘forest* or jungle 
land. Held, the leftis’rhliou ua*,, in pil^ *'nd suh tanc'^r (jne under Entry 
19 of Ust II and not uLdm H itr^ Ih i.f 1 II re atir g lo Und 

2. This Entry doon ikjI confoT a jio\er t > imprse atiu on forests That 

power is lo he had from HnirN i*) (»* 11 

20. Protection of wild animals aud birds, 

21. Fisheries. 

‘Fisheries*. , 

•I Ttiepni-ieni Entrv uouM mpthe’ mi lUn po'Jior mer fisheries in 
inlena’anA temtinil enters t.> tho *up, vhi'P t'« 

S of fi’hmg l^vona terntMia' « itor. I p' >■ i,s to t. « 1 . u>p pufier Entry 57 

^This ine'«.1os the r-Aiet n >t on ^^to reu. Up fishing hat also to prohi- 
bit fishing altogetlier in lurtK-i ir I mp-> ^ 

22. Conrts of wards subject lo the provisions of entry 34 of List 1. encum- 
w«ta attached estates, 

Udwi. 

as regard'' 

rariiiUBent under Lnir\ jt o 1 i-il ) 

mnnwnoi j niu-t. hoMoier, he ipo*' 

2 Tlie legisWtion utide' Lutr' a c the 

Constitution ensotmenl Mothirij, ’ \rt, 1043, pau operAte as a 

Mines aalMiniraUlW»-'''^'“^' ^'; \, „ Ima the pov ers of the State 

Constiutton t'entra’ \p' 


aftfcfniJx""*"’'" iw, u» .. 

..irkiiotionofUipSttto “ 

,. ,.9t„ i6 C.W S W MlW) UiHv ( '• 
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to tii« Umit^ioQ imiNMwd by the letter part *tit the said entry refers to 
Balry 64 of List I. If a Central Act has been passed which oontafau a declare* 
tioQ by Parliament as required by Entry 54 and if the said deolanAion oovers 
the field occupied by a State enactment relatioi; to mines and mineral develop* 
.ment, the Shate Act would be ulta not because of any repugnane* 

between the two statutes but because the State Legislature had no jurisdiction 
to pass the lawi** Tne limitation imposed by the latter part of Entry 33 it a 
Umitatton of the logulative oompetenco ot the State Legislature itself.** 

3. Even where the declaration made by tlie Central Act under Entry 
54 of List I is »w$equent to the State Aott the State Act ceases to bare opera* . 
tioD from the date of bnaotment of the Act made by Parliament.** 

8, But the denudation of the legislative power relating to this subject 
matter will be only to the extent to which regulation and development under 
the control of the Union has lieen declared by Parliament to be expedient. 
The legislative power of the State Legislature subsists outside tlMt area ^9 
To what extent the control of the Union should go is for Parliament to 
determine.** 

4. If> howeveri the entire field of mineral development has been takmi 
over by the Central Aot> including the provision for amenities to workmen 
mnployed in the mines, the StUe liegislatura would lose the power to levy 
any fee for the provision of such amenities and any fee imposed by a State 
Act prior to the Central Act would become invalid, even though no such levy 
has aotually bean m ide under the Act or the Bales framed under thA Act 
have not yet been enforced,* * because all that is reijuired is a 'deolaration* by 
Parliament.* *■*• Sums due under the levy prior to the dxsippesranoe oi the 
State Act by virtue of tlie superrior legislation may, however, he recovered.** 

24. Indostries salijcct to tbe providtHis of entrm 7 amf ' * 52 of list I. 

AnMBdneBt 

Tbe words ‘entries 7 and 3* have been substituted for the word ‘entry’, 
by tb« Oonstitation (Seventh Amendment) Act, 1956. in order to remove an 
obvious lacuma, for, the Union power ralatiog to industries is contained not 
only in Entry 63 but also in Entry 7 of ],ist I. 

25. Gas sad gts*woriLS. 

Eirtrin 52 of List I ud 25 of Ust IL 

While Entry 34 of List II is subject to Entrv 52 of List 1, Entry 25 of 
List II makes ‘Qas and Ots* works' independent of Entry 52 of List I. In the 
, reenit, even though Parliament declares the production of ‘gas’ as an industry 
the eontrol of which by the Union is expedient in the pub io interett* it Is 
competent for the State Legislature to acquire or requisition the property of ^ 
a particular *gae*work’.* * '* * 

2i. Tndeaad«oauMtcewUidatheStetesobJectt»tlMpfOvWeMof catry 
adoflirtllL 

* *Tffade «d ronawfe wiOlB fihe Stitfo.’ 

Under the proseet Entry, the State Lgislature ean-^ 

(a) Provide tor the fixation of minimum price payable to oultivafurs of 

Cf Bdur. A. iWO't 0. 1436. 
i^crOri«MT.9MlM}i. 4.166480.1664. 

It. MmteMe 

16. Inssnsa ty the Qcnstotnwe <8c»c8^ AtsseJsiset) Agt, 1666, 

JUfCOrMtst Om Oo, A. 1661 Oai. 9»f, affirsied by Ottmhe iJotOOte, Stt^ef 

ms., 4, iOU 
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1 [Rntry 41 of Lisfc Il.»* 

(b) Begukte the hours, place, rlato an.l mwner of sale of any particular 
oomm^ity or wmmoaities.’* It cnuia. for eximplo, say thU thrsLiof 

fPMlfiea times or on speoifi^ davs «hon e^lra precautions for the genenl 
Mfdfcy of the public ftnltho^e cbwit v cnncorned cou’d be arranged for. In 
tbe seine weyi ifc^ could sas that there shall bo no an ’93 on a particular day 
or on days of religious festivals and so forth. 

On the other hand— 


Though forward eontrafts* wou'd Ip inoinded in ^trade and oomtneroe* 
in the ordinary sense** legis’aHon on f(»! v»,\rd contracts would come not under 
the present Entry but under liotry 4^ of Liat I <*o th.ib the latter Entry, 
introduced by the ConHtituti<'u, mis not U rcndt^rcd futile 

27. Prodoction. supply and distribution of gods subject to the provisloos 
oTestry 33ofListlIL 


^ProdocdoOf supply and distribution of goods\ 


1. Under the preaen*; Eutrv, t^e State Ijigisature has the power to 
restriat the tfujpor/ of GH'sentiii coramodiMes where auch restriction ia neces- 
sary for securing the maintenance or increase of the '^upplv of such com- 
modities, according to the doctrine o^* pith and suhstinco/* 


3. Fixation of price is included ^sithin the piH=5cnt power * 

The power to reMi'ftte ‘production* suppU* and distribution of goods* 
includes the power not onlv to make geiDra’ roguUtions or orders, but also 
ad hoe or special onler'* re'\iing to pirticu pr^xiucers or things.** 


*Goods\ 

By reason of the (lefmaion An 2), ‘gtH>ds* i ivdes both raw mate- 

rials and dnisbod pr,Kluct«^ Hut t le raw mitcrii’s an^ tiui.hed products sepe- 
oified in Entrj 33 of Idnt 111 a?o evoluded fr.im the sca^i>o 01 the present entry. 

28. Markets and fairs. 


Eatrtes 28^ 59 and 66. 

While the rro^enlEntn puc. tl.e N.»‘e 1 ep.B.ture P' ’f . 

m^Tket*. Entries C9 au.l m {posO f?ve the p-wer respect to toi 9 nml fees 

reepeetively.* , * j 

29. Wetabts *Bd measures except esfablishmeut of standards. 

30. Money-Ieiidta^ and money-lenders ; relief of agricultural Indebtedness. 

MOMy leading* p„i,tit\ii(.e tleV.s with money-lencfing 

irali V. JhU 67 O.W.K- 641. 

India Apt, 1 W]. * i lOSa 8 0 ao (95). 

•t 
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loaa.* Simibrlyt » Inw providing for relief*itg«intt ftfirioultuml iillobtedoeBB 
and dealing vH(h tba re'ation bataeen agrioultnral debtors and erediton isi 
iM>t mUm «im the Provincisl Legislature on the grctund that it iQei> 
dentally affeots negotiable instruments.* 

31. I— » and Um-kei^pm. 

^ lacofpoinUioo, regaletfon end vfaidiag up of coi]MHnitioiM, eher ‘tluM 
thew specified Is list I, and uaiverslties ; anfaeorporated tradiiif, Uteraiy* 
sdcadific, i^giiNis and other societies and asMdatioBS ; cooperative socktka. 

Uaiocorporated s^cietjr. 

The incorporation erf the lioard of an incorporated society suoh as the 
Tibbia GoUege and its dissolution oome under the present Entry.' 

33. Theatres and dramatic performances subject to the provishms of entry 

dO of List I ; sports, eatertainm«ts and amioenieiits. * 

'Cinmnas subject to the provisions of Entry dO of List I*. 

It is clear from the above aurdn that the general poner to legislate with 
regard to cinemas is in the State Legis'ature and ontv a particular power is 
reserved for the Union Legislature in Entry 60 of List I, vtt, the sanctioning 
of films for ei.hibition.* 

Hence, the regulation and lioensing of the rtorapr of films would also 
come within the State power under the present power unless and until (i^rlia- 
mant declares cinematograph films as a ’dangerously inflammable substance’ 
by a law made under Entry 63 of last 1.* The West Bengal Kire Services 
Act, 1950 ia. accordingly, tnfra vires the Constitution.* 

’Entortahunents, anrasements*. 

These words in the present Ealr> as well as in Entry C‘J of I.ist II refer 
to objective sources of amusement or entertainment* offered by one person 
to another, and does not include the subjeotire satisfaction or pleasure which 
a person may derive from his own acts, eg. from reading an amusing litera- 
ture or by solving crossword puitzles. Of course, where an ohjecthe amuse* 
meat ie offered by one person to another, tlie Legislature may tax either tho 
person who offers or the person who enjoys it, under Entry 62 (see post). 

34. Bettfaig and gambling. 

'GamUfaigL 

It includes any activity or undertaking whoso determination is controlled 
or influeoced by obanoe or accident and which activity or undertaking is entered 
In trt or undertaken with the consciousness of that risk,* e g., ’prize competi- 
tions’,*** a wafering dontnet. such as a contract for the sale or purchase of 
Axidsata given ptieeata future time* not intending an actual transfer of 
goods hut only to pay or receive the difference according as the market price* 
varied from the or>ntraot price.* 

This Entry is vide enough to include all lotteries other tlian those 
oTgan 'W ^ by Government which oome under Entry 40 of List I ' 


4. JPrafWtav Amft cfCwwMwvs. (14410 it 0. W. N SgSfSOflPO. 

». SoS^3t^v.AH<«<rfil»»LA.19eaB0.4S8(47iJ 
g. ns£«MJSUMjMWMfM'«v Ocrporefimgf <7aloirfm,llWMilTI>.li. B. t44(OsLh 
r. JmT? BSMtey v.CAaMr»4HgrfisM«. f)«fl0) ST S<m.L 4I ttS (gSI) ; 1.1966 
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to "«a l|amblin«* is ineluded ia the present Entry, the power 

« inoludelm Entry 62. Therwo 
titirms under Art *25'" Power to regulate prize compo- 


«^rr t;«, E«/rv-W H Prize Competitions Act, 1965 
Prjzo Oompetiibion Aot, 1955 (piflsed by raHiameit under \rt 262). 


35. 

36. 


Works, lands and buildings vested in or in the possession of the State. 


Ananrini^t ~ Entry 3(), \\hich v.as as follows, has been omitted by the 
Oonstitution (Seventh Amendment) Act, 1956 

AeqaiPition or requisition of property, except for the purpocec of the Union, lubject to 
the provitione of entry 42 of Liet III '* 

See, further, under Entry 42 of Li,t iTEpos/ 

37. Election to the Legislature of the State subject to the provisions of 
aiqr law made by Parliament. 

38. Salaries and allowances of members of the Legislature of the State, 
tri th. ^leaker and Deputy Speaker of the Legislative Assembly and, if there 
is a Le^lative Council, of the Chairman and Deputy Chairman thereof. 

39. Powers, privileges and immunities of the Li^isiative Assembly and 
of the BMOibers and the committees thereof, and, if there is a Legisiatife 
CowBCfl, of that Cooncil and of the members and the committees thereof ; 
enforcement of attendance of persons for giving evidence or prodneing docn* 
meats before committees of the Legislature of the State. 

40. Salaries and allowances of Ministers for the State. 

41. State public seiMces ; State Public Senice Commissions. 


State public services. 


This Entry inoludf's tlie p-)\ver of inteamtion of the services** and service 
persemnel.*** 

But th. power of the 'i^ate regin’ing integration of services under the 
present fjotrv must ha eyercueii sublet t^ the power of Pwiivnent derived 
from Art. 4 of the Con'-titutuin 

42. State pensions, that is to say, pensions payable by the State or out 
of Cm Consolidated Fund of the State. 

43. Public debt of the State. 


44. Treasure trove. * 

45. Land revenue, including the assessment and collection of revenn^ 
nudotenance of land records, survey for revenue purposes and records 
ri^Hls, mid alienaHon of revalues. 


the 

of 


1 ?: 

■g SS A«. m 

» (M). V.P».rv. v^ot 

la. 
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Baad vHb Entry IS of List It, this Entry giro the Stste LsgiilslittM 
pomt to rMnne/ogirsJ* 

^AsmsomM itf lud mtaat*. 

The^ State liegislatvin is oompetent, under this Bntryt to assess land 
revenue in derogation of revenue-free grants previously made by the State.'* 

‘MalntsiiaBee rfbnd recerds.* 

1. This etpressioo would include not only the aet of maintaining but 
all things inoidental to the maintenance of land records.*' 

3. The eKpreasion Mand records* is wide enough to include title deeds 
and other doouments relating to lauds resumed by the State, hqpt both before 
and after such resumption.*' 

46. Taxes 4M apicoltwal iacoioe. 

Taxes mi agricaltiiral incmne. 

1. Even though Entrv 19 of fiist IT distinguishes ’forests* from ’agrioul- 
tore' in Entry 1 4 of the same List, Entry 46 stands independent of either and 
woo'd iuelude a tat on income from forentry operations provided it fails within 
the dednition of agricultural moome in Art. 3CG (l).** 

2. The iurisdiction of the State T,egia’ature to legislate under thecpresent 
Entry is limited by the definition of ‘aprionltural income’ in Art. 366 (ll, and 
the State Legislidtare cannot extend its own 'urisdiotion by adopting a wider 
defiaHion of ‘agrienlturai inoome.**'*** 

47. Doties Id icq^ of soccesion to agricoltoral land. 

48. Estate doty lo nsqpect ^ agricaltaral land. 

49. Taxes oa lands and boildinfi. 

Taxes on lands and baiMhtgs. 

I. The present Entry confers power upon the *itate Legislature to levy taxes 
on ‘lands and Imi'dings* without any terms of 'imitation as to the imnner in 
which the tax is to le levied. •• It is, therefore, open to a Municipality under 
the present Entry, to oorre’ate its tax to the real value of the open lands for 
the purpose of deterrainmg the rate or amount of the tux that should ha levied 
upon them.** Hence a municipal legislation which ptuvides that the hasts 
of valuation for the purpose of levying a tax on lands may be either capital 
or annual letting value is not ultra vires ** 

3. A tax on building does not become a tax on income because it is 

levied on the basis of its annua! value •• Simi’arly, a tax on holding ie a tax 
under this Entry eyen though it is hated on the ann^l value trf the holding,** 
end snob annual valee is cnVilited on t^he hseis of the royalty payable to the 
Poverameat in the ease of mining land.**a * 


IS. AttHnsgrpt v. $tate #/ Fii»fe6, A f%C. 13M (/W4). , 
Kh ^ijanaitia v. ^atr of Assam. A. 1988 Assam 33 (38, hW). 
17. kmitrlui v. State ^ Bmhay, A. 19^ 
lA I. T. Vemmtt. v. Btsm, A 1966 SW^- * 

19l Prativa v. Afikid^ f, Tt 
Vh. CL Xerimihmirni Tea Vi Slate ^ 

MmMM CarperatStt 


, (1958) &C.R. 101. 

Mte'S., 
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proi^y tvi^in a defin^ ®® ^>®<auge*it ie iinpo««d upon 

fcraats Bfeand on if* or i,eOTug“‘|?" *^°*®** 

• tax' ;* or a 'land ceaa* ■• ^ ® ^^®‘>c>-il.wl as a ‘Bridge tax',** or a ‘water 

. «» , w a lana ceaa , or because it m Kised on its annual value.*‘ 

or Qpoa the!owner 'l^ia m ®'^y lie imposed either upon the oeonpier 

M«a iLahl* occupation tax ia India.** A 

would come under thirSrj^''^ aaaeaament, 

Entry* ioUowing taxes have been held to l)e covered by the present 

munlSpaUa'iS!**'®^ 

(ii) A capital ^evy on amuJtTual 1 o.r* * 

j,, ft-isesseil un tno mauii v i ua !>{ nnas and build ings.*’* 

as dlstinguisVied from the quintum oi u itor '?upp led and consumed • 

^ 6 A surcharge on proper! \ U*. h ieid> ’e\ lod is ccAered by this Entry ^ 

There has Iteen \ ditferr^iue of opinion lo \Nheiber a Gift tax vvould 
fall under this Kntr\.* 


The Supreme Court h.H s«tt e i'* t rs t b\ holding that a gift 

tax vffiu^a coma under r.'itr; ‘‘7 o 's. i md n it tne >e>*nib Entry.® 

8.* On the other tund, k 1 1 \ ee*se i > be i txv on ‘i/ui dm^s*, if the floorage 
oi ft buildtog is adopted i-v the ra^nsiro (j* in*i ci** i is varied according 
to the Qomlier of bu idings camic i Ia tne p»*i-i >ii < \ o^ad ® 

vil) The i>o\\er to le\s on uni uniing^ Csumot be interpreted to 
include the po^er to ta\ m ichmern • on k ind bm ding, even though 

the machinery inora f ir loa A ^ bui d br \ puticular purpose 


^Unds’e 

The Entry includes ugt oihurii and a’ otbei Kinds ^ lands, including 
forest lands/'* tn<>ugh the v^vre 1 '‘as uuro lus no po\^r to tax forests as 
such/* 


ljuid tax and Wealth ta\. 


la the OftSe of a tax on *unds \i»l i ui oiugs', the vilue, tApital or anniwl* 
would be determined by liKuv tn<^ uud or hai drigs a^, a unit snd subiecting 
the value to a perceutage of latno i ise oi \\ei'tn ia\, on the other 

hand» the charge 18 on tno valuation of tiiti tx>iu i&sets uncUisue of lands and 
buildings) less the value of de>ts md < tner ob igiti >ns which the asbessee 
has to discharge. Merely bocauie lu detv ni’jini.' me t uahle quantum under 


24 . Uv€nthal V Dana \ x>v ,, 

25 . Kunnathai v. oj huJa \ ^ V l U 1 85 

K i?e<a Buit^4 Sugai to v H^pui ^ ^ 

I SgKrv's.srv'i..-r c ft; L . « 
k 33S a3» f-rt-u AP 

T. K»ul*yy* v. Kumool Mumctlni i/v \ Ifci A f i 
8. Vkle 8 Six (fiS) 

cm 


„ V State at I'. A Sb 15o2^ji^‘V 

51 te&% A 19bl SC u5. (5*^). 


A 1967 SC 


1801 



txoAntt ooK#viTvno)t of ivtfu 




m 

luaag«t<vtat«$n»^itt«xwoiMo( powari ^ti)d«r BotriM 86» Uil I *11)3 49 
of liiM II, febe same ba$it of mlaation of assets is adopted, trespass oo the fie'd 
of one leg)sletis% power over another may not be assumed.*^ 

501 Taxes oa arineral lights sdiject to any HaitotloM ingoaed by 
Ihurifauneat bj law rdatlag to adaeral deTdopnmit 

Tax OB albieral ri0rt8. 

1. A tax 00 . mineral rights would ordinarily refer to tax on the extraction 
of minerals or on the right to do so.^* 

% It would not include a cess payable aeoordiog to tbs annual rent 
valne of the mining tand, which is a laud tax, even though such rent, in the 
ease oi a mining land, exceeds the rent which would have lieen payable if the 
lease related to the use of the snrface onty.^* 

51. Doties of excbe oo tbe followiag goods manufactored or prodoced 
bi tbe State and coootenraiUBg duties at tbe same or lower rates on simffiW 
goods auadactared or prodoced dsewbere is India 

(a) alcobtdic Uqoors for baman coosomption ; 

(b) <^04 Indian bemp and otoer narcotic drags and nucotfcs ; bot not 
incloding metUcinal and toilet preparadons containing alcobid or any snbstaoce 
tododed in rab-paragra^ (b) of tbis entry. 

Excise Dnty,— The powers conferre*! by Entries 61 ami 6t being separate, 
there is nothing todebtr tbe State Legislature to impose an excuse tax lisoauae 
fmnsts stand on it ;** or because it is described as a ‘Bridge tax‘,**or a ‘water 
tax’ ;*• or a 'land cess'.'’ 

2. Unless the taxable event is tbe production or manufacture of goods, a 
levy cannot be he'd to lie an ‘excise duty'. Hence, a duty loviad for tbe 
exclusive privilege of selling toddy froto certain shops cannot tie upheld as an 
excise duty under the present Entry.** 

‘Coantcrvafliag dotfcs*. 

1, This Entry gives power to the Btate Ijegislaturo — 

(a) to impose duties of excise on aiooholio liquors xxhore tbe go<Hls ace 
manufactured lu tbe State ; 

(b/ to levy countervailing duties at the same or hmer rales on similar 
goods manufactured elsewhere in India. 

2. The counterrsiiing duties are meant to equalise tbe burden on 
aleobolio liquors uaporled from ouUtdo the State and the burden placed by 
excise duties on aloobolie liquors produced m the State, Conntervaiiiog duties 
ofts, tberefore, be imposed on imported hqnors only if goods similar to thoeq 
which are imported are actually manufactared or produced in the textog 
State.** 


8. An exception to the foregoing proposition is offered by dutips imposed 
on goods brought frm outside the State which might have been existing 
from before the ooiamenoement of the Ooostitution ai^ wh(|ob may have been 
eontinaing by virtoa* of Art. 872 ; but (hat protoetion would he lost if and 


13. stu/mr V. r r. o., a. im sc. 89 m. 

14. Mmtkf V. CeOcr/er of C'kUioerj A. 196$ SC 177 (1«U. 

1& UoHtth^ V. Doeid, A. 1980 M 129 (712). 

t Jtora Stdend Sum V. JSmm hfM^ky, A. 1962 Ail. 83. 
fyoioamuf y. Stale of Kerdo, A. 19M Kcc. 31. 

SkSde Brot., A, 1967 SC 1613 (1421), 

XeftoMi Stem V. State of iMm A. vm SC. tm 
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existing duty .is enhanced after the e<vimenoenient of the 


Nueotic drag.* 

BntT^19 oI^U8t^ni*^thn*'sr-if*^**T'^^-°i^ ^rugs is a Concurrent subject tinder 
eaoh« duty upon a dr’ug if it is 

sale Sreta?*** ®“ *'** ^ “'** f®' consnmirtioii, ose- or 


^***”'“ ^ " = dfetiiigolsliea from 

wr.«' ?i* tax*are~{a) the entry of goods into a 

a A ra amt iU ■^••-ii^TT enter for the purpose of consumption, 

^ ^ Hence? the tax cannot be imposed under the present 

* etltry on gows merely paasia^^ thmagh^* tliat local area and having terminus 
elsewhere. But there is no limitation on the niajinpr by v;bich the goods to be 
subjected to the tax may enter into that local area.^* 


The tax referred to bv the present Entry is (when levied by a local 
authority) cnmmonly known as ^.e., a tax on goods brought into a 
place^ foT consumption or use It is to l>e noted that no such purpose 
restricts Entry 89 of List 1? which relates to “terminal tax.'* A terminal tax 
ts a tax collected at the tormina' or outskirts of a local area, without reference to 
the p^irpose for wich the goods enter that area. Pm try 89 of List I, again? is 
limited by the words ‘railway, sea or air*. But in the present Entry there js 
no limitation on the manner in which the goods many enter ; there is no groud 
{r,y suggesting that the entry of gocids hv rail or air is any less contemplated by 
the present Entry by waterway or road, it (o’iows that so far as railbome or 
fur-borne goods are concerned, the same gooods may well he subject to taxation 
by the Union under Entry 83 of List I as well as to local taxation under Entry 
61 of List IL hut the gtr/umls of taxation under the two Entries are radically 
different,^* 


2* Once the Iavo condition- meniioned in ihe Lntry are are satisfied, 
the iraixjsit ion comes under the Entry, whether it is termed a ‘tax* ora 

3. The existence or non existence of any provision for refunds is not an 
essential orit>eTioa of the present Entry. 

4, A tax under the present Entry has nothing to do with Art. 276, which 
is related exclusively to Entry (10 of List II 


'Local area*. 

In ♦‘he context of the State legislative the power under the present Entry, 
this oxpresaion means an area adrainir^tered hy a local hoody like a municipality, 
a dietriot board, a loca; a panc}umt or the like. It does not mean any 

area notiftCMl by the Government to be a local .rc^ ann would not, there, inclu- 
de the premises of a factory.^* Hence, the i , P. Sugarcane Cess Act, 1956 

V. state o\ Omsa A ^ 

Indim C v. state oi A P. k 15^ «ir 906 (910) 

V. *• >** 




(f8) <3QKi^i!n;¥iaK oi imu t Ckli« 

wbltth impositkm of o eo8i*cm tb« oufei^ of suguMuliB ioio tbo 

premiaM of » fMkory. is nlira m>m the proeent Eotry.^* 

*CiMiiiiwi|fl<w,* ‘ase* or ^Mde*. 

1. Ibis Batry euihorises the taxation of goods broaght into a local area 
ssbore the importer brings it-« 

(a) to bo eonsumed by himself or for s%Ie to oonsnmers direct ; or 

(b) for sale to dealers who in their turn sel the goods to ocmsamers 
within such area, irrespective of the fact whether the consumers bny the goods 
for use in the area or outside it.*^ 

S. It would not] however} authorise a tax on goods which are imported 
into a local ares merely for the purpose of re-export.*** 

S. ^Oonsomption* means ‘using up’.** 

4. ‘Use’ in jnxtaposition with the word ‘coosumption’ must mean , 
for any purpose other than ‘consamption’ or using up ** ; it would tbus} in- 
elude the bringing in of nnerushed salt for the the purpose of ornsblng.** 
‘User’ may not necessarily cause any visible change in form or substance of 
the goods nsed.*** 

53. Taxes on tte coaswnpthm or sale of electricity. 

^Ceasas^tioa*. 

The word} not being limited in any way-) authorises the impositiop (d a 
doty on the consamptum of e'eotricity by the producer hunself. Such a duty 
cannot be regarded as a duty of ewise within the meaning of Entry B4 of 
List I.** 

54. Taxes an tibe sale or porAasc of goods otber than newspapers, $«hieci 
to ike proomotu of entry 92 A of Liit I 

AaMMbaeat. — ^Tbe italiciaed erords Itave been added by the Constitution 
(Sixth Amendment) Acl, 1956. 

Scope of Entry 54. 

1. What this Entry authorises is a taxation of 'sale', subject to the condi- 
tions laid down by Art. lsB6*** or any other provision of the Constitution. 

2. The power to tax under the present Entry can be availed of only 
where there has, in fact, been ‘axle’ as recognised by the general law ;*••** 
otherwise the tax will be ultra etrei.** 

3. This doss not me n that the State Legislature can enlarge the defini- 
of ‘sale’ so as to bring within the ambit of sales taxation transaetions which 
eonld not be a ‘sale’ according to the established ooneept of a 'sale* In the 
laWflf oontraet,** or mere precisely, the Sale of UoodaAot, 1980.***** Any 
aneh attempt on the paft of the State Legislature to enlarge the definition trf 
a ‘sale' must be held to he «ttf« oirM.^** 


29. /. C. Mm V. State of M. P., A. 1963 &C. 414 (414). 
fla. State of r. C. V. Ptetety, A. 19S3 S.C, 333. 

em. Tk Tut* Mm v. Stet* *f V, K A, 1961 6JC. 1634 tU»). 

a& Itate M MMres v. DHeMr. A S.C. 560 (SM. m, StT). 
. 24. & r. 6, V. Buik PtokmA, A. 19545.C. 469. 


(9m, 

344 (Stfh 


% emit (Met V. State of Mmlte*, A. 1 
I 1. MUm St^ /foA^tef y. S. T. 0^ (1 

xumm ftm v. t, r. ol a ise# id 
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SnORtER iViNSTITtTTION OF INDIA 


Thua.*bho 8tat® Legislature caanot pmviae~ 


{« noT^ a^rred™fr^m* l^M r u” P^P®!" '^enso, the State LegislatUTe 


AncOlaiy powers. 

1. The present Entry is wide ennntjh to confer power to legislate— 
its orafiscaS'* impropeH^ and illegally collected,* er for 


2. Jiut the anci' ary povor cannot he extended to include that ever 
tjpotigh an amount whion ha*? h'^on ooVeotod, by mistika or otherwise, is not 
a tax on the sale or purchase of b.Ws. it ‘•hal' sti»l he co^’eoted a& if it were 
such tax. 


*Sale of goods*. 

1. In j[>opular par ante, svle*, meins transfer of pnjferby from one person 
to another in consideration of pnce \ nd rr or other valuable consideia- 

ticm But the vyord ‘sale’ in ^nt^^ 51 of Lis' If and the connected Articles 
baa been used in tlie sense ;n ntach it is a*'’d in «*. 4 of the Sale of goods 
A0t>-’ 

2 Accord’ug to the Ss‘e Goods \ct, the essential conditions of a 

sale are 

(i) an agreement f )r transferring tit’e to the hOods , 

fii) a money consideratirn such i^reement , 

(ill) actual iransfer o* proper! \ id the goods in pursuance of such 
agreement • 

According to this definition, a takes pare onlv when the property 

in goods is hnnsferrci} under a roulract uf sale and it in that sense that the 
,word ‘sa^e* is used in the present Entry 

3 But the contnct mw lo express or imp’ led, and the absence of the 
Word ‘sale’ in a written r nt^ict is not concUi^ive ® 

4. The present Entrv is app r.iih o on \ to p ne rnntncts of sale of goods 
and not to indi*» is h\> cmtiici'n (’•f e of ^d-v c i piO'”’ with the cost of labour.'^ 


Essentials of a *$a]e\ ^ 

(1^ ‘Sa^e of grunl*?’ is a conip<»sue e'p-os'^ion and there is no sa^e of goods 
unlose and until iM the coiuponent tn n-a».inp9 sre c omp’eted 

Firmly, a sa’e mov le di.tin^ai from an ‘ agreement of saV under 
fcb« prwent Eotrv, a it« Ic.sUurc i . p.)wer to tax an 
mle* l^le iDvo’ves 'i' >n b'l '*•«. » xn apreement fo <fan*^ 

which the property in the passes from tlie idht to the bu\e . 


3. 

4 

5. 

ft 


Uia Shi'l Cv\ f iq62 SC 1320 I «22). , 

Bmmak Cifnstmciwn io ' ^ A 1963 Mad 116. ** 

MiM of SaUs Twe A. 1963 SC 1207? /. C. 

ffm Suger Mills ' W 9C 1212 (1216) ^ 

S& i i ss: >%ri. *sTf? :» i™. sc, 



, (p A tergiiBfflr K|^(Mat jgan MBteitol •1«imii<i of mk within lb* 
nouutkg of ^ |>r«H(it Eotry. utA »o iarotoatorf »)» «oaUI ao4 ooqiO trithin 
Ui panriew.* r 

It foUoTvs tut thor* b no wbora thoro is no ocmtrsot for aala betwaon 
too sai^iier 4H too goods and the persoa to whom they are traosferrad.** 
^o8> where m parsuano^ of a Oontrol Order nude under Uie Delenoe of fadis 
Attles, a manufa^urer is obliged to supply his goods to the Ooveriuneiit or 
o^r party nomanated by the Oontrol ler« there is no oontraot tor sale between 
tte maanfaoturer and the party to whom the goods are supplied, even thouidi 
tw mannfaetttrer receives his price. There is no volitico in sueh trensaotioo , 
rte n^^turer acts on pain of penalty tor violation of the Control Order, »• 
^ Contrdler, in such a case, oaunot be regarded as the agent of the party 
to whom •the goods are ordered to be supplied.'" 

Kune reason, consumption by the dealer himself of any portion of 
we goMS does nut eunstitute a 'sale’ and cannot be taxed under the present 
Eaitry.'^ 

(iii) A contract of sale is also to be distinguished from a oontaact of 
agency. 

But there may be oases where goods are supplied to a person describing 
him as an agent, though the latter has complete discretion in the mater of 
se'ling those goods In such a case it is a ‘ssle*.^* 

(iv) An ‘agreement tor •ale* becomes a ‘sale* only uhen the property 
in the goods is acimlly tramfitted Ts. 4 (4), Bale of goods Act, 19301 In short, 
while an sgrMment to sell is an e.ecutory contract, a sa'e is an ’executed’ 
oontraet and it is the latter which is referred to by the present Eutrv ' • 
transaction in which the title to the property does not pass cannot lie taxed 
under the present Entr\'.'" 

Hence, the present Botry does not extend to transaotion of-~ 

(sV ‘Forward oonlraot’.'* 

(b) Hire purchase agreements with an option to purchase to the hirer 
(e) Use by the dealer himself from his stock of goods.^' 

(d) Beoovery of damages from a railway for loss of goods in transit.'* 


Secondly, payment or promise of price in an essential ingredient of a 
sale.*^*" Prioe means money paid or promised as a,, consideration for thetrans* 
for (rf the goods< It the consideration be other than money, the transaction 
may be exchange or barter, but not sale. 

On this principle, h has been held that the S'ate Tjegislature oannot bring 
srithln the purview of the present Entry, the following transaotions inautnueh 
as the element of mottsy consideration is lacking 

Allotment of goods amongst purtners upon the disSolution of the firm.'* 


Paf^bU V Stote ef Madras, A 1953 S.C 274 (275). 

Nem in^ SuW'Mm v. Cmmt. of Sales Tax. A. SC. 1207. 

Bhofiet Sum Musiries v. 5 T. 0^ (1952) S.C (Pstn. 85/51). 

Bhotut Inbahi^ V. StoU of SHuttm, (1951) XII S.T£. 615 (&C.). < 

Bmtk Preu^ V. S. T. 0» A. 1962 AO. 764, tffiimed by &des Tat Officer v. 
M FreJtaik. (1965) 1 $C4 243. 

Cf, Suptif Ltd. v. l/iSim of indk. A. 1968 &C. 53: <1952) 2 

SCR. S22i SuMlmm FiwMw v. Stete of RetOa, A. i$66 S£. 1198. 
Jbhnbsr Cs. V. 4.*^^ A. MW Assam 61 {«*). 

ux mt. 

Sfett «i Omm v, Bmmm A Cta, A. 1966 Qoi. 60 i$A), 
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Tkvrdhh the trttnsAofcion ia (»flAr t-zs 

SmaM. There EfV*' evenbuall/ property 

where there is an a{{reement re'.iUne to on « v a *^“7^°®®® **’® Present Entry 

out that agreement a tr?nX o So “H « ®®"y“« 

ie wA linked up with the moanmTSeh St°^ present Entry 

time being in the Sale of Goods \ot n J expression might bear for the 
true meaning that the oxiireS'^jon lus in ' "is according to the 

oftheSaleofGoKlsLrS as^^^^^^^^^^^ ’® ®®*”® ‘® “ ^ 

and this oompri^ei the e,san‘ui inl.'redie^sS T Suted”*?"- TSTrli 

aKoUue* ».v me^nt ^ transactions which 

a flntLi 7r t..ev shall he deemed to W sales, '••"* 

' ontion of nurcha^e” "’’’e'l is a more eoniraci of hire with an 

, option of puTcht)i‘'<‘ , or n hiuidin'^ confer ict ^ 

But — 


It 18 (wnapf^ enfe .or thf* Sf '\t11r0, under this Entry, to extend 

tw nennitioa of I iruover (j{ t de\ f^i to mo’ude the amount of sa^es tax 
where it w aau>Hi to tho p'iro ohiriJiAcl from the and such monev remiins 

in the hande of the diM or unM the tv is act'iill\ paid to the Oovernmeut 
by the dealer. • 

"*he property m the fiooils m\3t piss to the b’ner under the terms of 
the allej?ed contrat of sale itso f ** 


Sales Tax on building contracts. 

There cuonot 1 e \ tixition unde’* the present E itrv un'esa the transaction 
sought to i>e taxed 1*1 a ‘si e of gOf>ds* a» explained abo^e. It followsi therefore 
that there cannot be any sa es tax — 

(a) On the value of material Hupp'ied in an ind)\ isih’e**® building or 
*worka contriicth bec'iuse there was no agreement to ^ell the materials as 
such.** 


Of course! if there are d ^tinrt and s/*parjte c'>ntract8> — one for the 
tiansfer of m for monev consider \t ion and another for the payment of 

remuneration for ^ervico'^ ftml for work iloue, a tax on the sale of materials 
cannot he Que^ti >ned.**» There is no sucli distiocfc contract where tenders 
were called for and received for executing works on a lump sum, even thougb 
it was stipulatoil. t^y way of ensuring a proper execution the work that all 
materiUs brought on tl»e site wou’d becum3 the property of the owner, 

*"18. Sletr .1 A- CV ^ SC 560 f5r.I) (1959) SCR 

18a V State ^1W^ SCR- 1355 0376). 

w. Papatal V State of "J; ‘ If’Jv, ^n&) SCR 379: A. 1958 S.C. 560; 
2i. SM« oi W«»»« V DttnMee & Co„ 

Btmorasi V. State of M. P.. J Mad, 33; Appasamy v. State 

24a Sundarem VttiUd Bkachirb v State of (1^) 


K 
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bet tbit tbe aoepluey alter flomplaticci el the myrkt eroald xeTeat ie the 
eoMMotor end be would be obliged to mnore them.***' 

(W Ob the laboer supplied by a eontraetor.'* ' 

The beala for determining wh^her there wee » separate eontnet (or the 
•ate of materiala is the Urmt of th$ eontraet and not the invoice supplied by the 
eontraetor. , 


The cumnlatiTe* tests are — 

(i) Whether a separate price was stipulated for the nnteriala at the 
eoBsidemtion was a lump sum for the fioished product \ 

^ (ii) Whether property in the materials is to pass along with the eseeu* 
tioo 0 # the works eontraet or otherwise.* 

But mere passing of title to the goods as an tnridtnt of the contract does 
not indicate that there was a separate contract for the tale of tlie goods, unless 
there was a separate money eonsidn-alton or price for the supply of the materftls, 
under the terms of the oo tract, express or implied.* Such contract may be 
implied where the suppl) * or manufacture of the goods is the estenee of the 
coetraot and not a mere incident of the works contract * 

(iii) In order to constitute a ‘stie i f goods*, there must be an agreement 
between the parties for the sale of the very goods in which eventually the 
pr<^?erty passes, 

A. In the generality of bui’ding contracts, the agreement between the 
partiee is that the eontraetor should construct a hnilding accordiug to speeifica* 
tions contained in the .Agreement, and in consideration therefor receive pavment 
ae provided thereto There is in such agreement neither a contract to sell the 
materiats used in the eoustruotion, nor does property pass therein at movabUt 
A oontraot for the sate of movsb'es cannot be implied from suolt an 
agreement.*'** 

Where the agreemept constitutes a sing'e contract, as in the preceding 
paragraph, it is not open to the Btate “to split up tlut agreement into its 
eomponent parts, single out that which relates to the supply of materials and 
to impose a tax thereon treating it at a sate.*'*'** 


*Tnx OB sole or imdnae’. 


1. This Entry confers power upon the State Legislature to tax sale of 
every kind, iooluding the first sale hy e manufacturer. Such tax would be a 
aalM tax sand not an excise duty. 

A iales tax is * tax *<» the occasion of Sale’ * These words, however, 
have reference to the character of the trausaotion and not to the point of time 
at whieh the duty beeomes leviable, sod it has no bearing on the <tuestioD as 
to when soeh a tax eould he imposed.* There is, therefore, nothing to bar tha 
otnetment of a retrhspeetfve law to tax sales or of a validating Act to give retro- 
aveotive validity to in invalid law of sates tax.* * 


4, It is not an^ essential characteristic of a sa'es tax that the seller must 
have the right to pass H oo to the uoneumer, nor is the'power of the Legisteture 
to impose a tax oo pates eondiUoMi on its making a provviioB for sellers to 
eoileet the lax from the pnrehasere, though it may be a ueoal feataiM of euob 
ief^stetion.* Aealistaxiieeiootl^enindireettax. B inay he imposed upon 


98. Pmi let v. 9t»t« 
h C»f $0 % State 
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A seller -giving him an opfortuniy of reocmping the^mount of tbe iax 

from Any other party* siy, the consumer.® 

6. The pf)wer conferred hy this Ilntry may be exercised to tax sales of 
.every kind and at all stages between a producer and a consumer. Tbufli the 
tax can lie collected on wbo'osale or rotap sales as well as on the tarnover 
which maans the sum-total of prices for which taxable goods weje sold during 
a particular period.'' 

Where a sales tax is passefi on to the bujerancltbe sa'e price includes 
theamount payable as sa'(js tax, it is competent for the Legislature to include 
the amount of tax in the ‘turnover*, l)ejDg tlv* aggregate amount f« r which 

* goods are bought and sjid aud to tax the turnover. Such tax on the 
tutnover does not constitute a 'U\ on a uli*, but a tax on ‘sale* because 
the amount of the Ux wuich tlm doaor recovers from the buyer goes into 
his common till and he ujty use it for Ins business as any other part of 
hi# assets till be actaoi ^ pavs the tax to tue (government.® 

6. rt means a tax upon the evmt of a sale or the piooeeds t^reo/j whether 
taken individually or co'leotiieU ® It may aKo be luiposed upon the gross 

* receipts or turnover of a denier from the sale ui sperAfied commodities. 

7. It mw lie imposed oitbei on the se"er or the buyer.^*' 

(j. It ni'vy be inn «« "“v vo'son c.irrj ing on the loueineMS ot t»le 
ol" purchase* mcludiug a co'nmisiion agont'* but not a mere bioker. 

y. Ua law, in its ‘pith an.! snUtmce’, relates to Uiation 
R0«1», itmiy inciil«utt"v troiir'i on ’fw-m 7 anil B of the Concurr 
without Vrt il*VI being itt reeled 

No bar against being retrospective. 

l. In wUate^orf.i^nata^ nn.ler the pre-ient Entry is mposed, there 
is not King .0 pres ent it (tour Ms -ng it a rotrospertu e oix>ration. 

Tim \a,iaitv ->{ the impobitioQ of a svles ta\ wit to pass 

cannot he challenf^ea on tlm gro.ml that it not imssihle for the sellers l 

on Buch tax to tim ixuibumor^. 

Sties tax and excise duty.— See p. (55), aniv. 

Power to tax sale or purchase, subject to Art. 286. 

rower lo ia.\ i- -.,„ferret1 by tlie present Entry, is 

* • Ti.0 power to la. sa e or purciusc^ ^mferrei 

suhiect to the limit-itions iiripo'.w > * of gpeoial impor- 

Tbus, if I'alnnjont liH-i. h> ' of^such goods om he taxed by 

3 L K. JuU hUlli}. j. "inog, S- R 1422. 
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Fvwir itf Pit|b»mt to tez Mlet» 

So far as Uoioa Territories are oonoeraedi the Saivefie Coart Itiae held 
that^ arbile legislatiog hy virtue of the por»er oooferred by Art. 246 (4)i 
Jte(iameat is not fettered by anythiog in Entry 64 of List II or ttie implioa« 
tions thereof. Henoe, under Art. 246 C4b Parliament is oomiietent Ao impose 
a sales tax outbuilding eontraotst or hire purchase agreement.*^^ 

The reason is that the distribution of legislative powers between the Union 
and the States is not applicable to the power of Farliament under Art. 246(4). 
Henos, it is oo npeteat impose any tax if it is not prohibited to Parliament by 
the Constitutiem.*** 

55. Taxes on advatfagaenfii otimr than advertiseneats pnUMiedia tin 
aemp^pcn. 

Tax ea advertfMiBeiiti. 


A tax on advertisements, whieh is speo<6icaUy autliorised by the present 
Boti^, does not constitute a tax on ^professions’ or ‘oat lings’ under Entry 60 
of List 11 Heotie, it is not subject to the monetary limit imposed by Art. 276 
(2),^* though a dlm'whioh has been advertised would be ta\.al'le even where 
it is not exhibited after being advertised.** 

4 

5$. Taxes oo goods and jMSsengers carried by road or on inland waterways* 
7axes on goods and pa$seiigers\ 

1. This Batry ^^uthorUes a Ux the inoidence of whicli on goods and 
passengers (by road or inland water ways}) even though the amount of the tax 
is meiaured by the fares or by the dlstanoe travelled.^* 

3. It is open to the Legislature to recover this tax from the owners or 
operators of the carriers.* •• 

The present Entry does not specify who should be the sosessoe. Honee, 
where a tax is payable at a certain rate on all passengers and goods earned by 
stage carriages) it is a tax under this Entry, even though it levied ou the 
It is not a Ux on inoocne. fory had it bean a tax on income, the 
operator would not have been liable to pay in a ye tr in which he did not 
mike any profit or gain. Furtliery the operator is entitled to \m^ on the 
tax to the passenger or consignor of the go^e^ even though the statute does not 
oonfer that right expressly/*^ 


16b, In ImMmtnt Supph I-Id. v, Vmpn of Indui, A. X962 S,C. 53, ihc Suprme 
Court referred to the definition of sale in s 2 (r) of the Centra) Sales Tax 
but the competence of Parliament to impose sales-tax on such a transaction 
was not discuss^ It was not noticed that the Central Sales Tax Act was • 
enacted by virtue of the power conferred by Entry 92A of List I whidi 
was inserted by the Constitution (%th Anieiidroent) ,Act, 1956 Under that. 
Entry, Parliament is competent to impose tax on tjik only if it ia a trans* 
action at safe and the wording of this Entry is similar to Uiet Entry 54 
of Ust It Htfpct, if a bire-^rriuise transaction is a contract or hire with 
an oo^ of pisndhiftie as explained by the Supreme Cotirt, it cannot be taxed 
as a sale by extending the definithiR of shie enher by the^ State Legislature 
or to itndes 

whether endi tafxaUon can be sunported under the residuary Entry 97 
<a List I raises a different <|UMfen, which wim not disdittsed fay the Suiawie 
C^ft in the dted c iefi 

47, W * C0. V. A. *9» K«r. 287 

m SAMHilk MMm V. Sim 4 1961 5.C 1486 

isl RmkmkA y. $m 9j Bikti. A. |M3 $c. ym itffS), 


W. J6i«*wWi y. $*«« 9t mkti. A.,^,5C. m (167J) 
2S|, nmtemr t* SWI* ^ Awr*», ^A. 1«84 MwlW- * 
AAffriwH Tm C». V. 8tm Hi Amm, 19M S/C. 206 





SHOMta OON^lITL'rioK bt IHMA 


For umn tBisoii) the Lef!i<it&ture mny make the proticleer liable for thie 
m even where he^lla the huoAh toa purdiser before the goods are carried 
awy Irotn the i»la<JS of production, provided only the liability of the i»v>ducer 
arises only^ when i,ho goodt, are unied from Ins place, by road or inland 

iw f>Pon to the Lc^risittlure to tax gooclB and i>aasoDg«r either in3i* 
viaually or oollectiveh 

^Goods’.— See Art. 366 (12), ante 
<Carr!ed\ 

1.^ It faaa no FefRrence to the mode in ^^^ich the goods are carried. The 
Butry is not limited to gofds ( trnfid h^ (ouimon or ])uhlic carrier.*® 

% Nor has it 'in/ i fereme to Uie purpose f«)i which the goods are 
^ carried. 

AcU coming under thj^ Lntptf Kiiasthan Motor Vehicles Taxetion Act» 
1951 ;** s 1 28 of the V P Munt<nihties \rt, IDiO ,** Assam Taxation (on 
Goods carried )>\ KjwIs or in tud W ivh) A^t, 1-51 ** Rajastlian Passe- 
ngers and Goods 'l\i\shnn lu^'ar Fiunnce \ct, 1950 ** 

57# Taxes on vehicks, whether nuchanicall} propelled or not suitable for 
use on roads including tramcars subject to the provisions of entry 31 of List Til. 

{'axes on vehicles. 

While the matUr of wl nh taxes on mechanically propelled 

vehicles are he ’evn*d ft* Tirrs 0) ol the Concurrent List, the 

power to ta\ \ehn‘leR, or ti p( Itvnu ih> pif pel ed or not, be'ongs exolus> 

ively io the State liCgis duto amtei Lptr\ 57 cf fa^'t 11 

This P«v\ei of the St He Loj,), mih- he ids, 'at ^ >t to Emry 35 of List III, if 

there H an evwtJuR lx** n.ulo iHrliment f 7“ “ 

which ta\os on me. 'mok i. \ prot'" ">1 voliic es bh.n, d I e eMeo, then any State 
legwiation enacted umii i.i.> p-e^en. IlnUj muat ‘ ^ 

..V, .1.. ....e 

repugnancy,** or uiv ''Uiii oh tiuU «nirv iv 

58. Taxes on animals and boats. 

59. ‘ToBs*. 

, i locu'Uute to lev\ a’toll* which 

1. This e-',l« the use of a market, or a 

morna a paj moot reA.t*oa uu m> , / , a,enml that lUo toll should be 

hralgo , tjio tenipotai > uso of lann ^ that ii is not 

OoUeoteti prior to the \e»nefit, si toll may he collected from a, 

oollocted twice ^n resviec of tlu j v^'>6*l he leaves it , or from a 

tndor either when bo e.Pe.s the nn-.vet 

'"iS. JftUAwe* V ' ■ Ml incv 

M. P.B run rSfni* fty,is(H-m A 19S8 K*J 

1 



siKttiritK <oNiTm^riON iMi>u t ^b. VH (l!) 

vebiol* when ik 4!th«? entors into or teSvvfl the Ifaiiks of tho l/anieipkiily 
wbioh levios b toll for the use of ito roads.** ^ 

2. Tolls ere of rarions kinds and EntrTy 69 is aok oonfined to 'toll 
ihoroagh’ and 'toll traverse'.* 

60. Taxes oo prafessioiis, traOes, calUnKi and cnirioyiaeBti. 

r 

Tax w trade. 

1. A tar levied on the promoters of a gambling aoheme> based <m the 
entry fees, ta a tax on gambling under Entry 62 and not a tax oo trade.* 

2 Similarly, whbra the object of a tkx is an act of entertainment, it eomee 
under Entry 62 and not the preaeat Entry, whetlier it falls upon the giver 
or the reeeiver of the entertainuient.* 

S A tax imposed upon the hustaesi carried on by a campany comes 
under the present Entry, e\ en though it is measured with reference to ftae . 
share capital.* 

^Trades, callfags’. 

These words seem to have been used in the widest sense in which they 
are nsoally used in fiscal statutes, as connoting “any activity fur gaming 
livelihood".** 

Tax oa professions, empteyineiits. 

A tax on pensions cannot be levied under this Entry.* I^ecause it not 
a tax on employment but a tax on income, coming under Entrv 82 of Inst 
1.* The present Entry applies only to persons who are carrving on a profes- 
sion ta are employed in a service,* * during the assessable period. Income 
from past serotct^i or income from tnvesiiwnis cannot I’e brought lu under the 
present Entry.* 

2 A tax imposed in exercise of the present power ainnot Ixs challenged 
ontbexroandthatitlsataxcn income within the moaning of Entry 82 of 
List 1 bee Art. 276. anfe'i. 

3. The power conferred by tltin Entry is subject to the limitation 
imposed by Art. 276 (2), and a levy which does not fix .i maximum below Es 
250/- shall be invalid in toto *'** 

4. K ‘ciroumstances and property' tax is a composite tax imposed under 
this Entry and Entry 49 of Eist II * ^ 

61. CaptotioB taxes. 

62. Taxes oa bnnries, fadoding taxes oo eotertaiDneots, aanseoMBls, 
beltiflg aad gtoddtaf . 

Scope of Eofiry. 

A tsx, under the present Entry, may ba itnpoMiA not only on the p«rtM 


1. BUanum v. Jmupltda Baiha, k, ISSt Km. 401. 

I. SMtuHim yiMiSiiMfi V JfimMpal Asnt, a. IMS AU. W. 

S. Kff j^utiaur. Ohmarkuttiteiia, A 104 8.0. «0g 
A Wmttm iMM SWew y Otuttmmmt Soord, A. tOftO 8.0 S08 fW). 

0. CetM^ 0kmi«4 Os. v Bhagtdpwr Af unMysWif, A. 19 4 BtA. 4M. 

«. qt jramfOM Os* V. l V, At td-8 8 O^i fO«Q. 

(Is* twdor A#t. m w. 
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ontertainmtnts or amnsemMits buJk «lso oQfr£eoe<i>i 
wtwtMoJng or the $ukect o( enterUmment. e.g., on a cine^ show.* 

*Lniirics’. 


The use of the plural enggesta that the tax that is contemplated is not 
X n which may be considered as iinneceasary and in thafc senee 

uxury ut » tax on goods or articles which constitute 1uxurie9>'* 
tonacKso. as aistm^uished from a Ux on its production, in which case it 
becomes an excise dut y. ’ * 

^Eaterteiomeitts’. 

* t # word is not controlled by the^word ‘hixurW. Hence, it would 

ihcmae entertainments like a cioeirA ahow^ a dramatic performance or a cricket 

match.^*-'® 


2. It cannot ho cont«ndotl that becanse the word ‘cinema* is specifically 
mimtioned in Entry 3 o' I.iat II ami omitted from the present Entry, no tax 
can he imposed under the present Entry upon cinemas.^* ^Cinema* had to 
lie separately mentioned in order to make it clear that the power of the Btata 
Tiegielature to make laws with respect to cinemas was subject to item 60 of 
this Union List.^ ® 

3. The Entry does not dmw any diitinction between the person who 
derives the amuseuient and tbo person who caters 

Tax on entertainments : Entries 60 and 62 of List IL 


1. The question whether a imticular lax is a tax on entertainments under 
ihe present Entry or a tax on under Entry 60 l-> 60 ome 8 material 

because of the iimlt'ilitjns irapo-od by Art. 276 (li) upon a tax under Entry 60.** 


2. The tax authorised by this Entrv h a tax imposed in respect of the 
show, exhibitiiioi performance or the .ike. It may be levied either upon the 
person who offers the cn'eTtamraent 'H upon the person who enjoys it or on 
both.'* 

3. Where the incidence of the m fahs on the person who offers the 

entertainment, it doe» not become a tax on calling or profession within 
th« inenniag of Eat'V T.u o'. F/si U. if the tax is to l e M m respect of an 
eoterteinmeut'* (sav, a cinema show'-, irro.pective of whether U is given b> 
a profoasional exl.ihitor o> l,y cue foli nvinu a uilTerent /‘S'; ‘’J-’ “ 

taWe copiety to mise fun.f «^for * ;;,a' if “ot the celling. 

i Sing the e ,te.-Sa'i,tment hut the entertainment it«ilf anS 

tt^iJrorafpMng Vrt. -270 (.) not. consciueutU-. arise in such 

cases. 

« , ii*. 1 inciden.' of the fax is upon the person 

4. On the other han , .f t ^ pnlortaimnent irrespeo- 

b<K«ateil« i» engage l in the ^ ’ nrovifes the eutertainmenl, it is a 

*iw of the namlter ^'f occasions ' ” ’ . ^ i, imposoa on everg 

0. «ra»8. .It ~"M I- "" O ttat tk." kk ” 

Moh 1»x H no cinema show is he d. 
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T«x w kMhgiurf fnMtaf, 

1. A tax the promoters of a gambling prize oempethloa, being a 
peraentage of the entry fees received, ia a tax on betting and gambling aind not 
a tax on 'trade* under Entry 60 of List IT. The tax ia levied on the promo* 
ter for the oonvenience of ooUeotion, with the expectation that he trill 
indemnify himself at the expense of the ((amblers.^ * 

2. A 'wagering contract’ is ‘g^imbling’, its essence being an intention of 

the parties that though it purports to he a contract for sale, no actual transfer 
of the goods should take place under it but the turtles should only pay or 
receive (as the case may he) the difference according as the market price ehonld 
vary from the contrsipt price on a future date. Such a transaction is not a 
oommeroial transaction but a 'wagbr' on the rise or fall of the market. Where, 
therefore, a State legislature seeks to tax a 'forward contract’ as defined by 
it, and the wagering intention is not an e«sential element of the definition, the 
tax would not be covered by the present Entry 48 of List I.’ * * 

EMries 34 aadlfil of List 11 — See under Entrv 84, ante 

Aett coming under the pretent Entry — S. 12 of the Bombay I etteries and 
Prize Oomnetitioos Act, 1948.*^ 

43. Rates of stamp daty la respect of docomeats otbm dna those specified 
hi tte ptoviriMs of LM I afth r^pud to rates of stamp doty. 

‘Daty b respect of docaamote*. 

The occasion for levy of the stamp duty is the document which is 
executed as distinguished from the transaction which is embodied in the 
doenment.** 

*Oflher Aaa those verified fat List P. 

Since the following documents are not mentioned in Entry 91 of Lisf, 
I, the State legislature is competent to alter the rate of stamp duty in regard 
to them wiiihin its pwn jurisdiction — 

fa) Acknow'edgment 

(b) Applicat if n* * or certificate** of enrolment of an Advocate 

64. Offeaces agalBst laws, wHh respect to any the laatfets b flds List. 

Offeaces. 

Bv refsson of this Entry, the Stale f ogis'ature mav, while making a law 
pertainiag to a tax on sale or purchase, provide for punishments in that law 
for Don'compl lance with the provisions of that law.** 

^ 65. JnriMHctioB aad pownrs af all coortSi'except be Sqraae Coart, wMi 

reject to aay the Blatters b tbs lirt. 

JartsdidioB of Coorte wRh reqwct b aiatters b Ust II. 

0 

Tho State XjegislatnrO has amp'e powers with regard to the joriidictfon 
and povera of Gourta to deal with the apeeies of property deserihw'^ in Entry 
iSofthkList.** i' 


W. 
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S’ 
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talM in any court. 

•Feca*. 

1« This Eatry gives power to the State IjOgislature to levy fee') in most 
geneml terms in all matters whict are \^ithin its legislative field* If the 
conditions of a ^fee* are satisfied (see under art. ant^^ the* nomenclature 
given by the liegislature is immaterial. 

Thus, oess imposed by a State Tjegislatnre for the purpose of controlling 
sugar or a cess levied upon owners of mines in a notified arei to render speoffic 
' services to such owners by developing the notified area,^ can be treat^ »s a 
fee under this Entry ; or a fee for keeping sialls in a market [Entry 18]* , 
or a water tax to be imposed by a municipality [ FititrY 5 ].* 

^ 2. But in order to come under this Entry, the imposition must be a fee 
tor services rendered by the State relating to any of the sub]ect8 included 
m this List. ThuSi if a Municipality muntains a burial ground [Entry 10^ 

, List II], it (Jan levy a fee lor every person buried in *^hat burial ground 
if a State Government maintains an establ shment for the inspection of 
factories, it may levy a fee on factories by way of realising the expenses 
involved.^ But a ‘fee' cannot be justified with reference to the general 
Turp^'ies of *local government.^ 

3., The power to levy a fee under the present Entrs^ is dependent upon 
the State Ijogislature's power to legislate with respect to independent subject- 
matter in the State List. If, for any reason, e g , a declaration by Parliament 
under ruti> 54 of List I,* the State Legislature 'ose« its power over tliat 
Bubject-uiatler) it loses the power to impose a ce'^s in relation that subject- 
matter, 

4. An imposition cannot be justified under this Entry when the authority 
fai’s to show that any services are lieing rendered which ha^e a proximate 
relationship with the impjiition ^ 

On this principle, the following have been held to be a ' and not a ‘lee* 
covered by the present Entry — 

A fee for registration of animals sold, based not upon the k'nd of ammil 
registered but upon the price piid in respect of each animal sold,^** irre^pet- 
tive of the class to w'hich it belonged ** 


list Ill^Conciirrent List 

1. Crintatl hiw, htdoding all matters iaduded in the Indian Penal Code 
at the eonunetteemciit 6f this Constitolion hot excl ’ding oITtnces against law 
wldi reape^ to any of Aie mattm speeded In list I vt List II and excluding the 
aae of naval, mBitaiyorair forces or any other armed forces of the I'nwn in 
nM ttf the dvO po^or. 


1 . 

a.. 

a. 

d. 

s. 

e. 

». 

Ai 


r4Mir>AanHM)r CctA Oio ». 8tat* «f Orima A 1961 8 0. 469 (467) 
rwoiO) T DAmyath A 1968 Awm 166. 

ispdifh V. JfiwMiiwWs. A. W®* 

fjf JfUlt T Mmieipaltfy- A 1*60 B»j. 185 (18?). 

rsmid » StaU tf **/»»««••* 

». SMtoh. A. ive4 8 0 1948 (»9»). 

Otypiir Aojd »• !*• **** ^ 

Aaatraw r^«wpnd A. 191# M.P. 919 (Wl.) 
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' 2* CrtwiBirf gw wii it» aS (tmttan ktdmbi fa Ha Cfafa «f 

CMufad Piocetet at flw coBuncaeeaMiit of tUa CMsttfatioa. 

*lBdMfag att anttm fadafad fa the C«fe of Crintaal Procadait*. 

The word ’iooludiog* is a word of entsrgement and not mtricHon. iOteoca 
alt matters inatuded in (he Code of Crimioal Procedure at the date of eonusen* 
cement of the Constitution, whether they relate to prooedure or to mibttantive 
right, wontd be concurrent legislative subieot.^'* Investigation of offences 
is inolndod in the present Entry.^ 

> 3. PireventiTe detentimi for reasons connected with tke secoHty of a State 
tbe matatenance of pnUk order, or the naintenaace of saddles and aerrices 
essential to tlie cemauHdty ; persons subject to sndi detention. 

^Reasons connected with’. 

• 

These words imply that the crnneoiion between the reason for which 
preventive detention is songht to be prescribed and ‘security of s State', 
*pablio order* and tbe like must le 'real and proximate, not far^feiobed and 
probimnatio'.*’ 

’Mafatcoance td sapj^ies an^ services’. 

Under the present Entrv, pieventive detention may be provided for the 
maintenance of either supplies essential to the community or services essential 
to the community or both.* It includes the maintenance of supply of goods 
or commodities essential to the community, even though ‘supply of goods' is 
included in Entry 37 of List 

4. ReaMval from oae State to aaother State of prisoners, accused persons 
and persons subjected te preventive detention for rensoas specified in entry 3 of 
ttis List. 

5. Marriage and divorce; bifants and minors; adoption; wills, intestacy 
snccessloBt Joint family and partition; all matters in respect of which psrties in 
JndicM proceetfiags were immediately before tbe commencement of this Constf- 
tathm sobjeef to their personal law. 


Pmnmaal law. 

The Entry confers legislative power to enact law^, amend, alter or repeal 
the personal laws, in whole or in part.* 

Agricultural lands are not esc'uded from tbe power relating to wills, 
intestacy and succession. 

€. Trairtfer of property other than agrlcnltorat land ; registnitiea of deeds 
and docBments. 

*Trtmsfer*.— Tliis word wou'd include partition of a jobt bmily pro* 
petty.* ‘ 


l.s. 

A. 

& 

& 

7. 


I 

ft. 



Ifaraymsuwmi v Tnspst^ ef *! h A* W B ). 

^.V.R«nds»^A.l^P.€^«7(W), 

(j») M. 

*r;. «* "• 



SlA. V|t<nx) ] SBOmR COMSTirDVlOM 09 1M0IA (91) 

* * 

7» licWtog iwtwnkif, sgcsey, contiicft of ctiriage^ Mii * 

ittir tf$rh\ §mm «f oMtracts, Iwt not intlotUng contratts fcla^ to ^pic#* 
tanlfauML 


*N«t faduttig cootracta vdathg to agricaltiiral land’. 

Tbo8| oonijraotfl between landlord and tenant for payment ot rent in res 
poet of agrionltural land are exolnded from thia Entryi irrespective of the form 
io wbioh auch eontraot may be made.^ ^ 

Bat ‘forward contracts' would come net under the present Entry but 
ondar the Entry 48 of'List 1.** 

S. AettonaMe wroaga. 

9. Batdtfaptcy and insolvency. 

10. Trosta and Tfosteea. 

11* Adadniatratova-gaieral and official trustees. 

5 recognition of laws, public acta and records, 

^uUlcIftl |Mrocccdioj[9e 

This Entry includes the power to define ‘foreign judgments’ snd to pro- 
vide for their enforceability.^* 

1^ CIvB procedure, Inciading all matters incinded bt Code of Chil 
Procedure at the commoicement of this Constituttoo, limitation and arUtration. 


‘Ibclodi^*. 

Tbia word indicates that the J^iutry is not restricted to mattera contained 
in the Code of Civil Procedure. Thus, the procedure for disposal of tecond 
appeals, or the right to such appeal would come under the present Entry and 
not Bf .ry 3 or 65 ol List 


14. Contempt of court, but not inciading contempt ^ ffie Snprmne Court. 

15. Vagrancy ; nomadic and migratory tribes. 

Id. Lnnacy and moital deficiency, inciading places for the rec^tko or 
treatment at lunatics and mental deficients. 

17. Prevoition of crudity to aidmals. 

18. Adidteration of foodstuffs and offier goods. 

19. Drugs and poisons, snbject to ffie pravishma of entry 59 of List I with 
respect to iq;dnm. 


‘Drugs*. 

While drugs, geoerally, come under the piesent Entry, it may Oome— 

(a) under Entry 51 ol List II, if it is a narcotic drug;^* 

(t) if it is opiam,,{tB cultivation, manniacture and sale for export shall 
be oxolusiToly under Entry 69 of List 1.^* 

20. %eoamiffc and social planning. 

21. Co mm u rd n t and Mnstrial monopolies, combines snd trusts. 


‘Mowvoliw** 

1. Xbis entry ompowora the State to make laws inferring monenM^ 


13. 

14. 

a 

19. 


BMm Itarak v. Dain Wd., A 1943 PC. 9. 

irov^lv /rte Mito v^ ffayewe A. 1963 S£. 90 (371. 

lot V. Kwbwe, A. 1^ Paid- 20 {2«9) P.B. 

Ski itm vJ^^Skmkm, A 1961 AA 321, ^ 

IndlsH tArimcmlrorbk v. Kate ^ A P., (1968) AC ICA. 949/64). 


IIKMIir^ eONItiruTfON or ikdia 




' oo itMlf to Ih 0 •xo^osioB ct oitiMtn doiaif r4 lartiotilar R It 

not octtfined to itbo gruit or eitoiion of oomtMfronl or todtntoM oKMopallat.^* 

a. It a’w gives tbe State th» power to control monopoKes.’*’ 

22« Trade Uaiont toiwttial asd leboar dfafoies. 

‘ladaslifal aad laboar diqntos*. 

!&otry has a wide scope. It not only includes the power to legis* 
late with respect to iodustriat disputes or disputes arising out of 'industry'} 
but also any labour dispute ».« • dispute arising between employers and em- 
pWees ol any class.— even though tbe employers were not condncting an 
industry in the usual senpe of that word.** Hence, the Industrial Dispa^ 
Act is not vires pn the ground 'that it defines ‘industry* as eomprising 
both industrial and non industrial concerns.* 

3. Though the IJnioa Parliament has no power to iegislate on the powers 
a Municipality (Entry 5, List U), it has power to legislate with respect to 
dispntes betwee a Municipality and its employees) provided tbe legislation is, 
in its pith and snbstanee’, a legislation with respect to labour disputes'** A 
Central Act relating to industrial disputes is not ullfu vtrss on the ground 
that the power conferred by the Act to reinstate dismissed employees is in 
condii^ with the power of appointment and dismissal belonging to the Commie- 
sioneTS under the Beoftil Municipal Act. For, the Act deals with industrial 
disputes and n^ with local Glovernment (Entry 6 of List II). The incidental 
encroachment is cored by the doctrine of ‘pith and substance '** 

Act eomng under this Enfry.— Industriel Disputes Act, 1917 

23. Social sccnrity and social insiiraiice ; cmployBieBt and nnemployaMiit. 

24. Welfare irf labour including conditions of woilc, provident fnads, 
ea^^rcrs liability, worlutten's conqiensatlon, invalidity and old age peastons 
and BMteniity benefits. 


^Welfare af labonr faidoding conditions irf work’. 

1. Thia. power includes tbe power to regulate the hours of work of persons 
emplojed in shops and oomraerciat establishments and the power to close the 
shops on particular days,***** to Bk minimum wages 

2. ISie Entry u wide enough to include industrial as well as non-indus- 
triid labour.* •■•* 

Acts ecmng under tius Act , — Bihar Shops and Establishments Act, 1988.*^ 

2S. Vocatfoul and tecbnkai training of labonr. 

24. Legal, Medical and other profesrioos. 

Ancillary power. 

Legislating under this Entry, Parliament is competent to prasoribis the 
atamp duty payable on an application for enrolment as en^advooate.* 

27. IdtoT and rebaMittoB of penoBs displaced fiw dMr origbral pfawe 
of raaMoKo by ream of tba acfiiag ap of tbe Daarialoas of ladia aad ftkfMaa. 

Ast coming aa<^ th$* Entry.— West Bengal Land -Deveiopnant taad 
HsaaingAot me.*'* * 


ir-aot 
• zt 
22 . 
23-24. 
2$ 
1. 


Aeadefa v. A. F. 5. A. T. C., A. 1961 SjC, 82 (87) 



- s$tm IbaiWw Jifito y. 21 

JHyOM V. SW« et U.T., A. I9fi2 3^J3I8). 
jragct Kodu»e v. Labim Iw 


A m im. 


2 CJC. 

m 
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28. Cluujti^ 4^ ckarltaUe k|^tii|ieas^ diarHiAie and rclii^oas cpdaw-. 
BMaadi^gioBsiaattMfoas. ^ 

<CbaritiM% ^CharitaMe iostltotions’. 

1. The additional words after 'charities’ in this Entry are only illustra- 
tive of the direotUme . which the power to legislate in respect of charities 
may take. The word ‘charities' is a generic term of wide dbope, including 
all public, secular, charitable and religious trusts and institutions, reeognued 
u Such by the Indian law, and a power to legislate in respect of charities will 
include the power to legislate in respect of all maftert connected with chari- 
table and religious institutes and endowment^ e g., the power to throw open 
the Hindu temples to all Hindus who had T>r%^ iously been excluded by custom 
or usage.* 

3. Sead with Kntiy 47, III, this Entry authorues the impoaition 
oisa fee for rendering services in connection with the maintenance, supervi- 
sion and control over religions institutions ' 


Aels coming under this Entry. -Orissa .lagannith Temple (Administration) 
Act, 1964 » 

29. Prcvration of flie exteosioD from one State to another of hiftctioos or 
contagions diseases or pests affecting men, animals or plants. 

30. Vital statistics incinding registration of births and deaths. 

31. Ports other than those declared by or under law made by Parliament 
or existing law to be major ports. 

37 Shipping and navigation on inland waterways as regards medankali^ 
propeiied vessels, and the rale of the road on snch watoways, and the carriage 
of passengers and goods of inland waterways subject to the provisioas of IM 
1 with respect to national waterways. 

33. Trade and commerce in, and the production, supply and dhstrflbntion 
of,- 

(a) the products of any industry whax the control of such industry 
by the Union is declared by Parliament by law to be expeitient in 
the public Interest, and imported goods of the same hind as such 
products 

ib) foodsiu^s, including edible oltseeds and oils , 

(c) cattle fodder, including oilcakes and other coneentrutes , 

(d) raw cotton ', whether ginned or ungmned, and cotton seed , and 

(el raw jute. 


Amendment — The italicised words were added by the Constitution 

(Third Antendment) Ac^ 1954. 


Object of Amendment. — This Entry has to b.. .cad with Entry 63 of List 
I, wbioh Empowers I’arliament to vest the control of particular industries in . 
tb«> Union. 

Entries 36 and 27 of Seb II of the Constitution give exclunve power to 
the State with respeet to 'trade and commerce within the State’ and 'produo- 
tion, supply and diitrihution of goode’ ‘subject to the provisions of Entry 88, 


5. 


ti. 

7. 


VtuttikkasUndata v. Navaudu, ( 1P461 F.I.J 57 ; A. 1947 F.C. 1 . Gadadher v. 
Ptoi‘, of Orissa, A CJnssa 47. 

tudhindta Tirtha v. Genmt*, H. k C. K., A ISW SC. 966 
flNwam V. State •/ Orissa, A 1959 Orlwa 17. 
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liisft 111.* Sbd waH of thU is that iho ex(;lQ»lv« {Kmiff to UgUltlb re$or4te 
itttia-Steio trade and oommeroe and produotioot ttniq^Ty and dint^utioo 
of goods belongs to the State Legis ature* excepting snob idbtters as aif ipoltt* 
ded in Bntry 33 of List UI. Kov> in tbe original Entry SS of List IXt) the 
only nutter whioh was included was 'trade and commerce in, and the fSodne* 
tkni) supply and distribution of the prodno|a ot any indrwtry where the 
eqt^l ot such industry by the Union is dec^red by Earlianiont by Isw to 
be expedisDt in the publio interest' in exercise ot tbe power conferred on Par* 
lisawai by Entry 52 of List 1. By virtue of tbe power eonferred by Entry 
52 of List It Bsrlisment enxoted tbe Industries (Development end Beguletioe) 
Act (LXY of 1951) deolsring that tbe control of ccrhdn induetriee, epcciflad 
therein, was expedient in tbe publji interest. Hence, by the original Entry 
83, only the products of those industries which arc specified in similar Aets 
ot Parliament as might be made under Entry 52 of List I were excluded from 
the exclusive legislative power of the State ^ 

By mesms of the present amendment tbe concurrent power which wee 
given to Par'ismet for a temporary period with respect to the commodities 
mentioned in Art. 869, is placed on a permanent footing. 

'Prodiicte’.—It means a finished product and not the raw materials required 
for produetim.'' 

'Industry ’ — The manufacture of gold ornaments is a process of S3 sterna* 
tic production and therefore falls within the connotation of the word 
‘industry.'* 

'Foodstuff . — This would include not only finished products, such as stigar 
but also raw msterialst such as sugarcane.* 

Ajots comng under the present Entry,— U* P Sugarcane (Begulatimi of 
Supply and Furchase) Act, 1958 ,* Eseential Comm dities Act, 1966.” 

34 Price control. 

Frier CoBtivl. 

It authorises the fixing of maximum as well as minimum^* prices. 

3St Medtonkiiiy propriM vehicles hMlvdiiv the prim^ks oa which 
tucoeno each vehides are to be levieil. 

35. Factories. 

37. Boilcce. 

38. Ekctricity. 

39. Newqpqton* aad prtattog pmsea. 


*Nto wp a per s, hooks aoi priaflag presses’. 

The power eonferred by these words is wide enough to include the power 
to suppress the printing of "objectionable matters’ even .though such legislation 
iaoideataUy relates to ‘publ{e order.'* * 

A wi n toisilral iltoa a^dwasriai oflnr thwi those dedhmd >/ or mitr 
Urn usftit op** Phriiaaicat to he el aatloiHa hafartaare. 


AtH00mmi^T!l^ yttiyi* in italics hata been ineerted by the ConetitaMcm 
<8ma^ JMnaadmettl) Ant* 1858, for the reasons expUdiMd xmime Art. 48, safe* 


toll laWMi by toe Cimatlti^ (Sitoiito Ansadsmt) Act; W 
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afric4tv4 


Emamjfteptxlf. 

SioM Entry J8 d .Liet H is geneisl. anfl the Tweseni Entry is speoifiei 
under tbe jmsant Entry, Esrliamant has the power to pass a law providing 
for tbe nanegement of evacuee property, including land, notwithstandiag 
Entry 18 of List and also an ancillary power necessary for the purpose 
o£ legislating upon taking possession, custody, and disposal of evacuee pr(> 
party, including extinguishment of a mortgage.'* 

42, AequUition un(l requisitioning of property,'* ‘ 

AilieiidiiBeiit,~By the Constitution (Seventh Amendment) Act, the present 
Entry has been substituted for the original Entry which was as follows — 

(*FrinaiplM oa which eompanwtion for porperty tequlrod or wquisitionad for tl» par* 
poMi of ibe Unioa or of % 8UU * or for ony oiber public porpoee « io bo oeiorminod, ona 
lh#toroi Olid tht monnor In irhioh luch oompenootion it to bo given*' 


41. OvtDdfyflMlMfeMirtaaddispoBslof propcrty*(iacladfiig 
IliA flecIntA fey tew t« be evaoaee 


Object of Amendment.— The object of the amendment has been thus 
explain^ — 

“ISio oxiotonoo df tbreo ontrieo In tbe logiolfttive lists (83 of List I, 86 of Lisi II end 48 
of List ni) routing to the ossentielly singlo subject of equisltion end requieitiMing ol pr^ 
porty by the Government gives rise to unncessery lechnicel difflouUiss in legisUtian. la 
o’-dof to avoid tbefeO difficulties end simplify the eonetitutionel position, it le proposM to omit 
the entries in the Union end State Liit end replace the entry in the Concurrent Liet oy a 
compre^easlve entry covering the whole eubjeet."^*' ^ 

Effect of Ammidment.— The effects? of amendment of tbe present Entry 
* are far-reaching ‘ 

(n Firtthjt while originally, the legislative power relating to acquisition 
and requisitioning was distributed by Entries in each of the thrw Legislative 
Lists, the Constitution (Seventh Amendment) Act, 19 6 has omitted Entries 
33 of List I and Sr, of List II (see ante), and now only the concurient Entry 
ia availabls to either the U nion or a State f.egialatore. 


White previously, the substantive power to enact legis’etion with respect 
to acquisition and requisitioning was divided between t'is Union and state 
Legislatures according to the purposes for which 8u<di acquisition or requisi- 
tioning was to 1)6 mide, now the entire field is left open to concuwnt legiala. 
.tion. In other words, while previously, the State Legislature could not enact 
a law affecting acquisition or requisitioning for Cniou pui poses, mrt could 
Varliament authorise it for State purposes, it would now be possible for laws 
made by either Legislature to apply to the entire fie’d, subject of course, to 
the usual limitations ol local jurisdiction and the canons applicable .or the 
ourrent power of legislation llenoe. a contention such as was raised in tbe 
. case of State «/ Bombay v. GuUhan,* * vh., thut a Stale cou’d not requisition 
or acquire property for the accommodation of ctmiu'ar lepresentatives because 
that was a Onion puvwise*. can no longer be rawd after the (.^ndment. 
Either the State or the Union Ijegis ature will no •• be crmpelent to 
tion or adl^uire proiHsrty, for any public purpose. Ihw would also 
need to dele^te the executive power to acquire or^ requisition for Union pur*, 
to the State Governments, under Art. 258 (1). 


*■& tsKTowi) a &eJi. «. 

13 I r. B. Ceti^, V. ef Astm, A. 1961 Assam 138 (IM). 
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Ucfa. vn(m' 


sboald fttac^bBooiatl that the qaeatic^ in Governoamt^q propartf 
k to vast after the aoquieitioa is also immaterial i<xe the porpoee at e&erqising 
the legislative pofserr* 

SMomitVf as the Supreme Oourt has already heldi^** refereaoe to 'puhlie 
purpose* having been omitted from the present Entry, the etlstenoe of a publio 
purpose is no longer a omidition for the exercise of the power ot acquisition or 
requisitioning under the present Entry. Such condition now follows from 
the express provisions (rf Art. 31 (2), so that where that provision is loapplio* 
able. eg., under Arts. S1A-31B. a law of aoiiuisition would be valid even if 
there is no publio purpose. 

Stmtlarlg, the original Entry 42 dealt with ccmpensttion and it was 
interpreted to act as a limitation upm the legis'ative power omtlerred by 
Entry 33 of List 1 or 36 of List II. in the seuse that neither Legislature could 
provide as oompanBation something which was no compensation at aU.'* 
because the original Entry 32 laid down that the I.egis{ature must lay dotrn 
the principles on which compensation was to be ‘determined* and 'given*. 

Thus, the doctrine of ‘coiourab'e legislation* came to be applied to the 
legislative power re'ating to ‘acquisition’ and ‘retiuisitioning*. Tn subsequent 
oases.^' it was made c'eir that the doctrine of colonrab’e legislation was re'e> 
vant only in connection with legislative eompetence and that it could be 
invoked only because the words of Entry 43 stood there as stated. 

It follows, therefore, that the doctrine of oo'ourahle legislation can no 
longer be invoked to Impeach a law relating tn requisitioning and acquisition 
ou the basis of Entry 42 of List III It is, however, to he noted that the same 
words ‘determined* and ‘given* still exist in c' (2) of Art 81 and that even 
after the amendment of that clause by the the Constitution (Fourth Amendment) 
Act, 1955, what the Court is expressly prohibited to do is to question the 
‘adequacy’ of the compensation. Hence, if a fjegislature now provides that 
no compensation is to be paid for an acquisition under the Act, the law would 
obviously be void for contravention of the mandatory provisions uf Arl. 81 (2), 
(m eases to which that clause is still appiioab’e) * ’’ 

'In any case, it is now mpde clear that the obligation to pav oomponsaiion 
is to be derived so’ely from Art. 31 (2) and not (rcm anything in Entry 42 
of List HI. 

Scope the Entry. 

1. A law re'ating to acquisition will come under this Entry even 
though it re’ates to military property or land he'd under the Government 
on Ghatwali tenure.'* 

2. There is nothing in this Entry to exclude property belon^ng to a 
State.** 


14- 

15 

16. 

ir. 


SleU of Bthar v XatHCihuar, A, 1961 SC. 1619 (li63l • 

State of Btkar v. Kaate'kwa* fl952) S.CR. 8f© (93S-6) 

Cafapati V. State of Ortsa, SCJ? 1- (195254) 2 C.C 5'’0t Bht^tdabendta 

V. State of Assam, ({956) S.C.A 736. 

This view of the Author, expressed at p 778 of the previous fSdition. now fitids 
sumwit from the post-smendment case of Union of India v. hfetti CotpeftdioH, 
{1%6} StfC. tCA. 1222-N d 196^, where it has been held ilni vmere the 
principles Udd down by a law d acquisition ate not rrimnt to the dtation d 
c aa yttaatoif and are not intended to oanpeo4ate the dtpived owner for the 
wdne of the property at or about the thne d compens a tlotx it wwdd be a case 
of mud on Art 31(3),-iKim0tbki beytsKt the question of mere edhqiumcy d 
tbcf cotnwwdoii. 

m Sanobati v. State of mkar, A. 1967 PW. 270 4274). 
la Mammbm v. A. ^ 

5idf 0 / W. B. r. Oaiha 0 / IntBa, A. 1963 SjC. 1941 (2266). , 
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. Jn • State of dfima la reject of taxes^ndodierpaUIe 

tadtadtog arrean of lan^revcBae and snins recorerable as such arrears, 
arfibg outside that State. 

SoeoTciy i# a State of claims arising outside that State. 

The Batiry does not reqaire that the claim mi ‘>t aripo only after the crea- 
tion Of the pwtioalar State vrhioh claims to recover it or after the coinmence- 
ment of the Constitution. The eKistenoe t)f the two States is neressary only at 
the t'me when the recovery is sought 

44. Stamp doties other than duties or fees collected by means of Judicial 
staaqw, but not including rates of stamp duty. 

% 

45. Inquiries and statistics for the purposes of any of the matters specified 
in List nor List in. 

^nqoiriea*. — See under Entrv l)i of T, anU 

The present Entry empowers Pariiamonf to make a 'aw h r in'jtttry for 
the purpose of any of the matter's enutnora'wl in 1 ist II even tl cgh I'.irlia- 
ment cannot legVate with respect to s-d in''t*ers*’ The p ^ler e tem's 
to imiuire into matters oo' ataral to tne matters in M e Entries inc’n- 

ded the relevant Lists ** 

ilots enming under thts Enliy — Comm siion cpf In']iiirv IQjlI ** 

46. Jurisdiction and power of all courts, except the Supreme Court, with 
reqiect to any of die matters in this List. 

Jurisdiction of Courts odier than the Supreme Court. 

By reason of this Entry, read with Ent’’/ of i his List, h fi ’^ir’iiment 
and a State Legislature have the pover to legislate with respect tn the luris- 
, dietion and powers of a IIi,h Coait rol iMdj; to intestxcv and succea^ion ** 

47. Fees in respect of any the matters in this List, but uot including fees 
taken In any Court. 


Fees. 


1. Bead with the preceding entries ti'S present Entry wou'd authorise 
the imposition of the following fees, intir aha — 

(i) A fee for licensing of factories (read wdth Entry 86).* • 

(ii) A fee or contribution ’ for renuiating religious and oharitaWe insti- 
tutions* (read with Entry t'8) 

2. A lew which was in the nature of a tat ma” le converted ’■etrospee- 
tivelyintoa fee, under the present Entry, hv de -ding the ^evi of those 
eharacteristfts which went to make it a tat. 6.g., by creating a sepirato fund * 


«t « Ktithna Rao V S. T. A 1^4 TC. 818 (P.B 1 

** S' Rm KrilLa v Tendolkar. (1958) SC.A 754 ( 7tf5)- A 1958 9.C. ©8 (MS). 
4i‘ jfi ff Cordon. A. 1959 Mys. 83. 

Cf Vmaid Mills v. Stole of Ea,aslhon A, 1&4 Rai. 178 (257). 

I RetM V. State of A. 1954 SC ^ 

2. ^hindra v. (ff. R B. Cflwwnr., A. 196.4 S,C. 966 {9ro). 
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EIGHTH SCHEDUUD 
(Article* 344 and 351) 

Languages 

1. Assamese. 

2. Bengali. 

3. Qijarati. 

4. Hindi. 

5. Kannada. 

6. Kashmiri. 

7. Maiayalam. 

8. Marathi. 

9. Oriya. 

10» Punjabi. 

11. Sanskrit. 

12. Sindhi* 

13. Tamil. 

14. Telugu. 

15. Urdu. 

•NINTH SCHEDULE 

[Article 3IU] 

^[1. The Bihar Land Reforms Act, 1950 iBihar Act XXX of 1950). 

2. Hie Bombay Tenancy and Agricultural Lands Acts, 1948 (Bombay 

ActLXVIl of 1948). 

3. The Bombay Maleki Tenure Abolition Act, 1949 (Bombay Act LXI 

of 1949). 

4. Ibe Bombay Talqudari Tenure Abolition Act, 1949 (Bombay Act 

LXn of 1949). 

5. The Punch Mahals Mehwassi Tenure Abolition Act, 1949 (Bombay 

Act LXIll of of 1949). 

6. The Bombay Kboti Abolition Act, 1950 (Bombay Act VI of 1950). 

7. The Bombay Paragana and Kulkami Watan Abolition Act, 1950 

(Bombay Act. LX of 1950). 

8. The Madhya Pruletii Abiditioa of Proprietary Rights (Estates, 

Mahals, Alienated Lands) Act, 1950 (Madhya Pradedi Act I vt 
1951). 

9. The Madras Estates (Abolition and Conversion into Ryotwari) Act, 

1948 (Madras Act XXVI of 1948). 

10. The Madras Estates (Abditlon and Converdon into Ryotwnil) 

Amendment 1950 (Madras Act I of 1950). 

11. The Uttar PradetA 2;amindarl Abolition and Land'Refwms Act, 1980 

(Uttar Pradesh Act I of 1951). 

12. The Hyderabad (Abolition of J»g)n) Regulation, il$8F. (Nb.LXIX 

^1858, Fad0< 

^8 1 ■ ■■ *■ * 

3. Item 12 wav imerted and the eubiwment items renumbwed by the Constitution 
' (TVenty'first Amendment) Act, 1987. 

Addki ^ ^ Constitution (I%at Amendment) Act, 1951, a 14, 
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IS. TkeUydcnbai Jagin (Cominatatioo) Regulation, 1SS9F. (No. XXV 
oflSS9, Fasll). * 

'[14. Tbe Bihar iDIsj^aced Persons ReliaUiitatlon (Acquisition of Land) 
Act, 19S0 (Bihar ActXXXVIU of 1950).] 

15. The United Provinces Land Acquisition (RehabOitation of Refugees) 

Act, 1948 (U.P. Act XXVI of 1948). 

16. The Resettiement of Displaced Persons (Land Acquisition) Act» 

1948 (Act LX of 1948). 

17. Sections 52A to 52G of the Insurance Act, 1938 (Act IV of 1938), 

as inserted by section 42 of the Insurance (Amendment) Act (1950 
(Act XLVII of 1950. 

18. The Railway Companies (Emergency Provisions) Act, 1951 (Act LI 

of 1951). 

•19. Chapter III-A of the Industries (Deveiopment and Regulation) Act, 
19S1 (Act LXV of 1951), as inserted by section 13 of the Industries 
(Development and and Regulation) Amendment Act, 1958 (Act, 
XXVI of 1933). 

20. The West Bengal Land Deveiopment and Piamdng Act, 1948, (West 
Bengal Act XXI of 1948), as amended by l\cst Bengal Act XXIX 
of 1951.*] 

*|2I. The Andhra Pradesh Ceiling on Agcicnltnrai Holdings Act, 1961 
• (Andhra Pradesh Act X of 1941). 

22. The Andhra Pradesh (Telangana Area) Tenancy and Agricultural 
Lands (Validation) Act, 1941 (Andhra Pradesh Ait XXI of 1961). 

28. The Andhra Pradesh (Telangana Area) Ijara aud Kowll Land Cance- 
llation of Irregular Pattas and Abolition of Concessional Assessment 
Act, 1961 (Andhra Pradesh Act XXXVI of 1941). 

24. The Assam State Acquisition of Lands BeloogiDg to Religious or 

or Charitable Institution of Public Nature Act, 1959 (Assam Act IX 
of 1961).") 

25. Tbe Bihar Land Reforms (Amendment) Act, 1933 (Bihar Act XX of 

1954). 

26. The Bihar Land Reforms ^Fixation of Ceiling Area and Acqnisition 

of Surplus Land) Act, 1961 (Bihar Act XII of 1962), (except section 
28 of this Act). 

27. The Bombay Taluqdari Tenure Abolition (Amendment) Act, 1954 

^mbay Act 1 of 1955). * 

28. The Bmnbay Taluqdari Tenure Abolition (Amendment) Act, 1957 

(Bombay Act XVII! of 1938). 

29. The Bombay Imnms (Kutch Area) Abolition Act, 1958 (Bombay Act 

XCVm of 1968). 

30. The Bonrimy Tenancy and Agricultural Lands (Gujarat Amendment) 

Act, 1960 (Guiarat Act XVI of 1960). 

31. The Gujarat Agricultural Lands Ceiling Act, I960 (Gujarat Act 

XXVllofl961. 

32. The Sagbara and Mehwassi Estate (Proprietary Rights Abolition, etc.) 

py jniartoB, 1962 (Gqiarat Regulation I of 1942). * 


S Added by the Consutuuon i Fourth AmeudmiiiU Att, 1965, i 5 
A bv Ute Constitution (Seventeenth Amendment) Act, 1964, w e.f. 20^ 64. 

7. a V of Aisam, A. 1966 A. & N. 51 (541 
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n, 1^Ga||ratSiirviTii«Ali«ii*tioM»A^ Act,' 1^3 (G^wat Act 
XXXIII of 1963), except in so far as this Act rdatos to an aUcMH 
tioa referred to in sub-cl. (d) of clanse (3) of section 2 themtf. 

34. Tile Maharashtra Agricnltural Lands (Ceilhig on Holdfaigs) Act, 1941 • 
(Maharashtra Act XXVU of 1941.). 

85. The .Hyderabad Tenancy and Agricnltaral Lands (Re-enactnwnt, 
Validation and Farther Amendment) Act, 1941 (Maharashtra Act 
XLV of 1961. 

36. The Hyderabad Tenancy and Agricultural Lands Act, 1930 (Hydera- 

bad Act XXI 0^930). 

37. The Jeomikararo Paynunt (AboUUou) Act, 1960 (Kerala HI of 

1961 ). 

38. The Kerala Land Tax Act, 1961 (Kerala Act XIU of 1941). 

39. The Kerala Land Reforms Act, 1963 (Kerala Act 1 of 1944). , 

40* The Madhya Pradesh Land Revenue Code 1959, (Madhya Pradesh 

Act XX of 1959). 

41. The Madhya Pradesh Ceiling on Agricultural Holdings Act, I960 

(Madhya Pradesh Act XX of I960). 

42. The Madras Cultivating Tenants Protection Act, 1955 (Madras 

Act XXV of 1955.) 

43. The Madras Cultivating Tenants (Payment of Fair Rent) Act, 1956 

(Madras Act XXlV of 1956). 

44. The Madras Occupants of Kudiyiruppo (Protection from Evictfon) 

Act, 1961 (Madras XXXVUI of 1961). 

45. The Madras Public Trusts (Regulation of Administration of Agri- 

cultural Lands) Act, 1961 (Madras Act LVII of 1961). 

46. The Madras Land Reforms (Fixation of Ceiling on Land) Act, 1861 

(Madras Act LVII of 1961). 

47. The Mysore Tenancy Act, 1952 (Mysore Act XIII of 1952). 

48. The Coorg Tenants Act, 1957 (Mysore Act XIV of 1957). 

49. The Mysore Village Offices Abolition Act, 1961 (Mysore Act XIV 

of 1S61). 

50. The Hyderabad Tenancy and Agricultural Lands (Validation) Act. 

1961 (Mysore Act XXXVI of 1961). 

51. The Mysore Land Reforms Act, 1961 (Mysore Act X (d* 1962). 

52. The Orissa and IjilJ Reforms Act, 1960 (Orissa Act XVI of 1960). 

53. Tim Orissa Merged Territories (Village Office Abolitioa) Act, 1963 

(Orissa Act X of 1963). 

54. The Punjab Seoority of Land Tenures Act, 1953 (Punjah Act X ^ 

1953). 

55. The Rajasthan Tenancy Act, 1955 (Rajasthan Act IH of HKiS). 

56. The Rajasthan SLamindari and Biswedari AbolltiMi Act, 1959 

(Rajasthan Act VDI of 1959). 

57. The Knmaun and- Uttarakhand Sbuniirfari Abolitioa and T ntd Refanas 

Act, IS^ (Uttar Praderii ActXVB of 1900). 

58. The Uttar' Pradesh ImposKhm of Cefling on Land HnUhrai Act, 

I960 (Uttar PradcA act 1 ot 1961). 

59; Ihe Wait Bengal Estates Acgaisitioa Act, 1953 (Wfst Baagnl Act 

1 of 1954). 
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<0. We Wert Bengel-Liiid Aeforms Act, 19S5 (West BenEal Act X ’ 
ef 19S6). 

(]. The DdbrLand Reforms Act, 1954 (Delhi Act VIII of 1954). 

62. The Delhi Land Holdiags (Ceiling) Act, I960 (Central Act 24 

of 1960). 

63. The Manipur I.an6 Revenne and Land Reforms Act, I960 (CMiral 

Act 33 of 1960). 

64. The Tripnra Land Revenue and Land Reforms Act, 1960 (Central 

Act 43 of I960). ' 

Explanation.— Any acquisition made under the Rajasthan I'enancy Act, 
4965 (Rajasthan Act III of 1955), in cofltravenlion of the second proviso to 
clause (l) article 31A shall, to the extent of the contravention, be void”.* 


Constitution (Sevententh Amendment) Act, 1964. 

Items 21 to 64 have been added to tiiis Sohedu'e b\ the Constitutico 
(Seventeenth Amendment) Act, 1964. 


Statement of Objects and Reasons. 

^Axtiole BlA of tho OoDstitniiofi providoR that a law in respect of the acquisition 
by IheBtoteof any eatitaor of any rights th**rem or the extiDgui>^biDent or modtfioaiion of 
any siyli righta shall not be denmed to be void on the ground that it it ineoDniatent with 
or tikes away or abridges any of the rights conferred by article 4, article 19 or article 
8i The protection of thiR article svaiUble ooly in respect of such t^-ntures as were eutates 
on the 36th January, US when the Constitution oin e into force The expression ^'’estate*' 
hashes deflaed diflerently in di£E<*reat States and, as a result of the irantfi r of land from 
one State to another on account of the rei rganiaation ef States, the expression has come to 
be defined differently in different parts of the same 8tat<», Moreover, many of the land 
reform enactments relste to lands which ire not included lo an estate Several State Acts 
relating to land reform ware struck down on the ground that the provisions of those Acts 
were vioUtive of irtioles 14, 19 and 61 of the Constitution and that the protection or article 
8iA wjt not available to them. It le, therefore, proposed to amend the definition of ^'estate*' 
in article 31 A of the Gjnstitution by including therein lands held under tyottoar% settlement 
and also other lands in respect f which provisions are noimalU made in land reform 
enaotmente It is further proposed to provide that where any law makes a provieion for the 
acquisition by the State of any estate and where any land comprised therein is held by a 
person under his personal cultivation, it shall not be lawful for the Stste to acqoiia any 
such land as is within the ceiling limit applicable to him under any law for the time being 
in force or any building or structure ctandmg thrreon or appurtenant thereto, nnleea the law 
relatiDg to the acquisition of sr^h land, baiidmg or structure provides for payment of com* 
penaatioD at a rate not 1«<;8 than the mark* t value thereof 

Si. It IB albo proposed to amend the Nnith Schedule by ineladiog therein certnin ^te 
enactments relating to land reform in order to remove any uncertainty or doubt that may ^ 
anee in regard to their validity " 


8. Adcted by 4l» Constuunon iSMniuiith .\tn' iidincn' * .4tt. 1964, v?.ef. ^1444. 
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immunity of* nguDSt setf-inorimiiui- 
ting evidence, 146 
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* his bod.yt 151 
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Asqnicseeiiee : 

. effect of, 22 

Ac4|QidtkNi of citizenship : 

[see *Citizetuhp *] ; 

Acqnisition of property [see ^Property ’] : 
meaning of, 192 

distingnisiied from 'requisitioning', 
192 

c^stitutional limitations upon power 
ot,l87 

compensation in oa«e of [Art. 81 
(2) see 'compensation'], 198 
adequacy of compensation for, not 
i..stioial)]e, 198 
conditions for, 184 

how far affected by Constitution 
(Fourth Amendment) Act, 1055, 
186 

necessity for, 197 

of estates and rights therein '.Art 
• 81 A], 209-211 

'public purpose', for, 194 
. legislative power for, 196, (951 
taking over management of property, 
212 

amalgamation of corporations, 213 
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etc., 213 

• modidcation under mining leases, 

213 
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217 • 
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AiviMry Board : 
re. provontiro detention-^ 
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226, 412 

how far bars remedy under Art. 

227, 649 

how far bars mandamus, 455 
bow for bars certiorari, 534 
how far bars prohibition, 491 
how for bars Qut mrranit, 542 
must be adequate, 412-3 
Amendment of Constitution ; 
procedure for, 743 

with respect to Fundamental Bifdits, 
744 

to cede territory, 744 
Appeal Usr> 'Supreme Court']. 

Application midcr Art, 32 : 
who can apply under — 
corporate bodies, 224 
a person whose iundamental 
rights are infringed, 224 
available only for the enforcement of 
rights included in Part III, 226 
lies direct to Supreme Court, without 
first apphipp to High Court, 
220-1 

delay and acquiescence, how far 
grounds for refusing relief under, 
227 

existence of alternative remedytuot 
an absolute bar to, 227 . . 

whether lies after application under 
Art. 2C6 dismissed, 220-1 
power under, not confined to ‘pre- 
ropstive writs, 2.8 
not to be re ufod mere’y because 
proper relief not asked for, 228 
amp’itvf » of Supreme Court's power, 
relating to, 223 

nature of the writs available on, 228 $ 
whether determination of fscAs 
possible, in, 227 

whether declaratory re'ief avniiabie,*^ 
in, 228 

AppHrotion lader Ait. 226 : 

against whom lies, 488-9 
application and affidavit bi 4s20»ii , 
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' (tsoenO prinoiplos relfttiog to* 404-5 
iat 'wbat purposes evsilable« 405, 440 
interim relief oennot be given un5er, 
412 

relief under— 

cannot be barred by statute. 406 
cannot be refused if proper writ 
not prayed for, 486 
general grounds for refusing relief 
under, 407 

how for eKtsteDoe of alternative 
remedy bars relief under, 418. 416 
aoqniesoenoe, a ground of refuse', 410 
delay, a ground of refusal, 409 
deliberate oonoealment, a ground of 
refusal, 411 
effect of merger, 418 
dnding of fact, if may reviewed, on, 
431 

relief not ariilable under, 482 
relief not retrospective, 408 
against interlocutory orders, 440 
fomm for, 419 
parties and proeedore, 425 
nature of protreeding under, 418 
no notice required for, 428 
addition of parties. 426 
power to dismiss tn limine, 439 
whether evidence can be taken in 
l^oeeeding for, 431 
need for counter-affidavit, 421 
applicability of C. F. Code to, 428 
purposes for which lies, 404 
exhaustion of statutory remedy, if 
requirbd, 415 
who may apply for, 422 
habeat corpus, 440 
t^ndamus, 440 
^prohibition, 491 
eerlioran, 495 
gno iparranto, 548 

association, when may apply for, 424 
territorjal jnriadiction for iasiM of 
writ under, 419 

whether lies against High Court 
Uself, 488 

whether lies against Lsgis’ature, 439 
whsihex joint petition lie**, 527 
' eftped from decision in. 483 
minew of decision in, 484 
S 9 t jndiMta, if applies to deebkm 
• in, 485 

ttooreamplienee with order in, 48A 

AulwHgi wisr Art. 227 ; 

•widftlsm lor, 850 * 


scope of the power tuader, 548 
in civil proceedings, 561 
m criminal prooebdiogs, 662 
in proceedings hefmre tribunals, 652 
does not lie against military tribu- 
nal, 556 

discretionary nature of power, 548 
forum for, 65G 
'court*, what is, 563 
questions of fact, it may be gone 
into, 550 

‘tribunar, what is, 553 
power to transfer proceedings under, 
556 

relief under, if can be l>arred by — 
alternative remed) , 549 
statute, 567 
questions of fact, 650 
aoiwal from order under, 65T 
may lie after inferior tribunal has 
Iweome defunct, 650 
‘Appoint* 

power to, includes power to suspend 
or dismiss, 560 

nothortty,* 700 
‘Appointment,* 69 
Appropriation Act ■ 
effects of, 387 
Arrest ■ 

safeguards against, 155 
right to be informed of the .grounds 
of. 156 

right to oonsn't legal practitioner, 
157 

right to he defended by a legal’ 
practitioner, 158 

constitutionality of statutes barring 
appearance of lawyers, 167 
right to liO produced before nearest 
magistrate, 158 

Assent to Mb, 

by I’resident, 260 
bv Governor, 384 
proof of, 885 

reservation of BUI by by Governor, 
for sssent of President, 8^5 
Antfaorttative text . 
of Bill in Hindi. 740. 

B 

Backwtri ChsMi : 

meaning of, 72 

dberiminatiott bs favowrof, 60 
reasrvatkn for, in wtrstosi 71 
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ioBtitvitiaDS) 179.80 
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;a8 to YftlUlity of order expressed in 
name of President or Governor* 
859-60 

as nomination* SG6 
as to irregularity of proceedings in 
Tjegisiatare* 893 

as to powers exercised by ofRcer of 
Legislature* 391 
as to election matters* 792 
^B^ar% 170 

Befttag and gambling, tax on, ( 86 ) 

Blas^ 

on the part of a tribunal coutoweneB 
natural justice* 524 

JBonndarles, 
alteration of, 3 
Burden of proof, 48, 713 


C 

Certificate hb to fitness for appeal 

under ' rt, 132, 271 74 
under Art. 133 (1) (c), 295-8 
under Art. 134 (1) (c), 304-9 

Certiorari : 

nature of, 495 

general principle^ relating t), 459 8 
on constitutional grounds* 498 
distinguished from Prohibition, 494 
distinguished from Mandamus, 449 
against decisions of adminidtf*ative 
tribunal* 618 

against Eleotim Tribunal* C23 
against criminal court* 5:0 
how far discretionary, 532 
if may be barred by — 

* statute* 535 

alternative reraed\i 534 
acquieneenoe, 533 * • 
who may i^ply »or, 535 
aaaooiatioD* if may apply (or, 63G 
parties to a proceeding for, 536 
sco^ of proceeding for, 637 
whether joint petition lies* 53 
eanditioni preeedeni to the usne of— 
there should be a court, tribunal 
or Quasi-judioial body, 495 
the tribunal must have legal sutho- 
fifcyt *96 

N 


the tribunal must have autboritry 
to determine question affecting 
rights, 496 

the tribunal or authority must have 
the duty to act judicially, 496 
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Court issuing cerUoran^ 497 
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out or in excess of jorisdiotion* 
or committed an error apparent 
on the face of the record, or 
contravened the rules of natural 
3 irttice, 496 

the tribunal must be within juris- 
diction of the nigh Court* 497 
nature of proceeding — 
a ‘civil* proceeding, 418 
practice and procedure. 537 
what are administrative, judicial 
and quasi-jiidiciai functions, 
508 11 

requisites of quasi judicial decision — 
bearing the parties in person or by 
lawAer* not necessary, 505 
but opportunity must be given to 
the parties to present their case 
and to adduce evidence and the 
order must be based thereon and 
not on extraneous considerations, 
604 

appellate function is quasi-judicial 
by its nature, 512, 519 
must give reasons for, 508, 767 
when does a tribunal act without 
jurisdiction — 

where the law constituting the 
tribunal is void, 500 
where the tribunal is not duly 
constitut'^* 500 

where the subject matter of inquiry 
is beyond its aoope. 499 * ^ 

where an essential preHrainary for 
the assumption of its jansdiction 
is absent, 499 

where the tribunal exercises a power 
not gWen bv the statute, 600 
whe^e th» tribunal proceeds on 
extraneous considerations* 461 
where the tribunal acts without hav’mg 
final authority to decide the 
question, makes a wrong decision 
of a collateral fact on which < 
jurisdiction depends 499, 
where the tribunal acts in contra* 
vention of the principles of 
natural justice, 604-$ 
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if impugn^ order may be 
quashed partiallv, 5,38 
effeot of order of, 537 
appeal from order of, 539 
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review its own orders, 501 
eoete on proceeding for, 538 
CUiiaHldp of ladis : 
at the commencement of Conatitu- 
tioa — ^mode of acquisition of, 5 6 
domicile in India, 7 
effect of migration to Pakistan, 8 
effect of voluntary acquisition of 
citizenship of foreign 'State, 11 
after commenoement of Constitu- 
tion — law relatmg to, 12 
CMzcaaUp Act, 1955, li 
ClfiMai In^ : 
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at the commencement of Consti- 
tntioD, 6-7 

snbeeqnent to commencement of the 
Cttistitation, 12 

voluntary acquisition of foreign oiti- 
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•CMI poet,* 703 
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peemanent, 706 
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qvaai permanent, 644, 708 
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afondamental eights of, i876-^, 68fi 
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compulsory retwement Of, 716 
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or conditions of sorvioe, 721 
discharge of temporary afiBcer, 611 
police cheers, statns of, 706 
hold ofiioa during pleesure of Oov- 
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whether may contract out of Art. 

311 (2), 721, 722 
whether pleasure controlled— 
by fundamental rights, 694 
by legislation, 694 

compensation for premature term- 
inatinn of contractual service, *695 
no dismissal by authority sub- 
ordinate to appointing authority, 
698 

absence of, without leave, 715 
superannuation o*, 719 
Coerced confession : 
unconstitutionality of) 119 
Colourable legislation : 
meaniDg of, 591 

concerned with true nature of the 
legislation, 591-2 

'Commerce*, meaning of, 663 
Commonwealth : 
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for acquisition of private property 
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jurisdiction, 490 • 
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certiorari, when issued against, 496 
prohibition when issued against, 491 
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ex post facto, 141 

immunity from double punishment, 
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protection of, 17B 
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suliOTdinate legislaticm, 686 
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Legislature, 581 
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meaning of, 188 
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right of representattoa of, 164 
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Tdot, 168 
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168 , 

oertaln facts may not be disclosed 
to. 159 

right to apply for habeas corpiu, 163 
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and reasonable restriction, 82 
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contract, 721 
of temporary ofiScer, 723 
of Probationer, 724 
Dbcretioo : 

distingnished from doty, 484 
when an anthority shall be deemed 
to have failed to exercise, 484 
when mandamus will issne to compel 
the exercise of, 484 
mandamus will not issue to compel 
the exercise of discretion in a 
particular manner, 483 
Dbcriminatioa > 


by oonasot of fwo or more Stataa, 
598 

to give effect to iotmnatikmal agree' 
meots, 696'9 

repngnaney, in the eoaovirroDt flUT, 
600 

extent of Union legislatum, 677 
M State legislation, 577 

District Judge t 
appointment of, 563 

Dodrfaie of ssferabilHy, 15 

Domiciiet 

at the commencement of the Conr 
titotion, 6 

DodUe ProsecotloB, prateetiOB 
against : 

guaranteed by Art. 20 (2), 143 
conditions for application of the 
clause, 144 

‘prosecution*, meaning of, 145 
‘same offence', meaning of, 146 
‘punishment*, 145 
‘more than once*, 146 

Doty and discretionary powa',‘ 485 

E 


in favour of women and children, CO 
in favour of backward classes, 60>1 
in fsvonr of the State, 50 
meaning of, 58 

provisions not held discriminatory, 60 
no discrimination by the State on 
grounds of religion and the like, 
68 

extends to alt State action, civil, 
political cnr otherwise, 58 
an individual citizen is entitled to 
redress, 98-9 

discrimination permissihls if there 
are grounds other than religion, 
race, caste sex. or place of birth, 
64 

place of birth and, 59 
as to pnbitc emptoymeht [sse ‘Empb* 
ymeat under the Slate*] 
DhdAdM* ef lugiriatfW 
natoie of, 575i> 699 
not retrospective, 698 
•sirisi m the Lsgislatite lMs» 
sigpiddmee of, 
nssidmury power, 69$ 
pnnp «f llarlbment to legisldls for 
State 

^ t j — flBDMr 

w* 


Education t 

free, c(»npul8ory education, 283 
right of minorities to establish edu- 
oational institutions, IBO 
admision not to Le denied on ground 
of race, religion etc., 179 
Election t 

bar to jurisdiction of Courts, regard 
ing, 792 

no bar to interfere with decisions •(>! - 
election tribunals, 528 
Electhm Comntoioo : 
juriadicitioo of High Court over, 790 
jurisdiction of, 790 
Uectioa Trihonal t 
revievr of decisions of— • 

by special leave to appeal to 
Snpflelne Court, 817 
by osrttorturu 522 ^ 

under Art 927, 6 5 

risfinjufit imiiT ihff f mtr * 

equelHy of oppartttdty foap— 

guarantee by Art. 16, 64 
exeaptfons to the rule, 64 
diseriminstiott OB ground «l reii* 
dance wlwn possible, 64 

iisM»7l^ 

MMtinMVIs 

mhm 


lessanrliMott fos MMcuesd si 
iqiseMI eoMWSpiliQdi^lod 
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exception in oasi of office ralatiilfe 
to denominational institutions, 04 

‘EVttUty of opportaA<;y’» 64 
.ExecvtiTe : 

<and Judiciary, separation of [art. 00, 
1^85 

action, how expressed, 247, 367 
fuadacnental right and subjective 
^ satisiaotion of, 84 86 

Exploitation : 

right of, against [art. 23], 199 
♦traffic in human beings, 166 
forced labour, 170 
employment of childreo, 170* 

Expost facto law . 
prohibition of (Art. 20 (l)], 140 
implications of, 14 1 
applies only against — 

‘conviction*, 141 
greater peualt> , 143 
'vben applicable to — 

matters of procedure^ 141 
law of evidence, J 12 
Exteiftment * 

whether grounds to comunicakd, 

V. 

whether power ma> be delegated 
to the Executive acting on its 
subjective satisfactioni 113 
W'hat particiilarf. to be comrnuni‘ated, 
113 

right to lie beard, in the matter of 
113 

Extent of legislation 

Union, 077 
State, 577 

' Extraneous evidence t 

for proving discrimination, 41 
Equal Protection t 
what it means, 27- 2b 
presumption of reisonableness <>f 
cla8Sific<t.«ion, 43 

how presumption mav l^e rebutted, 
44 5 « 

procedural laws and, 40 
statutolV orders, and, 48 
taxation, and, 38 

what olassifieation is reasonable, 
29^37 

if denied by special Courts, 41 
whsf& flwwd administrative 

orders, 47 

when denied by praoedural laws, 40 
reenable basis m cinasidcatian, 28 
ean oqmplj|[n ot violation of, 42 


burden of proof andtpleading, 48 
discretionary power, and, 45 
judicial acts, and, 49 
Glassification : 

authorised by other provisions of 
the Constitution, 28 
of a single mdividuat, 80 
a retrospect on, 43 
judicial review, 48 
need not lie scientifically perfect, 29 
how ma\ be made, 38 
newiB between basis of classification 
aud object of statute, 29 
basis of ' 

geographical, 31 

historical, 31 

according to time, 31 

aLcording to nature of persons, 

calling etc., 31 

according to degree of legislation, 87 
ad hoc legislation, and, 30 
law conferring discretionary power 
upon Executive, 45 
how of statute to be deter* 

mined, 47 

where standard offered is vague, 47 
aud some Central Acts, 50*57 
special tribunal, and, 41 
exemptions, power to grant, and, 46 
disfTimination : 

in fa\our of the Bute itseW, 50 

Equality of opportunity : 

‘appvJintineQts auu >ost8', 72 
in public employment, 64-5 
e.veplions to the equality, 
06-7, 71-73 
meaning of, 64 

whether 'appointment* includes — 
promotion, 67 
lorminaton of service, 69 
fixation of seniority and pay, 68-9 
liackward classes, reservation for, 71 
‘Error apparent on the face of the 
recof4’ : 
meaii'ur fi 501 
instances of. 603 
‘speaking order*, 502 
record, meaning of, 502 
proper order, in case of, 6<W 
*&tate* : 

acquisition of [Art, 31A], 205 
meaning of, 214 
‘rights in’, 210. 216 
extinguishment of,* 210-11 
^notification of\ 211 
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flfteefe of Tsatiitf of estate in the 
State, 3X7 
jitgir, 215 
EnHriQn of tax < 
preTeotion of, 31, (88) 

Exeenttee power ; 
of the Union tart. 68,] 268 
of a State [art. 164], 860 
Existfa^taws } 

ecmtinuanoe of [art. 872], ^ 

inooneistenoy with fundamental 
rights, 15 

Expeadltare ; 

scope of, by the Union and State, 633 
EvMence, self-incriBiiBttiong : 
immunity from [Art. 20 <8;], 141 
'to be witness', meaning of, 149 
regarding documents, 149>50 
regarding exhibition of body, 161 
regarding giying thumb-impression 
etc, 150 

‘compelled’, meaning, of, 148 
‘acooeed’, meaning of, 147 
‘person’, meaning of, 146 
stage from which immunity 
available, 147 

F 

Fhouce CommisdliHi, 633 
Fiiidiiigsof fact : 
of cnminal court, 326-7 
ot tribunals, 332 4 
ct civil court, S19-320 
as distingnished from finding of law, 
291^ 

*FoKcd istar*, 170 
c«rci«acf8 ; 

separate olassificatka of, 86 
Fon%B exdtuse : 
earning of, 33 
FnidFs State ; 
definition of [Art. 867iS)], 
and citiaensbip of India, 11 
Kreedsm of sssmAly, 106 
restrictions nnpon, 106 
Re dtota of o taB C tatieB, 107 
sestrictioos upon, 159<110 
rrfirfiiiii Hf unttnaii'. Ill 
£eatric4M!)S.npon, 1U>2 
extenuneht^ 

whetbUr gKPtmds to be eommuni- 
,,||elMl.te extenee, IIS 


wbat particulars shonld be eom* 
nnnicated, 118 

whether can fib left to the unfet* 
tered discretion oi the Bxeon- 
tire, 118 

whether Advisory Board necessary,' 
114 

‘throughout the territory of Indn’, 
111 

Freedom of Press, 102 
restriotioDS upon, 1( 3 
censorship, and, 103 
Freedom of profession, 126 
restrictions upcm, 129*133 
whether includes prohibition, 188 ‘ 
permits and licences, 134 
requiring technical qualifications, 
185 

trading b> State, and, 135-7 
Freedom of property : 
restrictions upon, 118-121 
instances of reasonable restrictions 
upon, 119 

instances of unreasonable restrictions 
upon, 1^0 

restrictions upon proprietary rights 
of Hindu religious endowments, 
121-2 

Freedom of religion, 171 

of oonscienoe, 171 
to profess and practise, 172 
to manage religious affairs, 174 
what is religion, 172 
and social reform, 178 
religious denomination, rights of, 174 
immunity from taxation for pur- 
poses of religbn, 177 
scope of State regulation, 173 
Fre^m of rertdence, 115 
Freedmn of speech mid mqpressioa : 
meaning of, 95 

grounds of restrietion of, 90-99 
secority of State, 96 
friendly relatioos with foreign Stetes, 
69 

public Older, 97 ^ 
decency or morelity, 98 
eonteti^ of court, ^ * 
defamation, 98 
incitement to an offeneo, 98 
inolude/ froedhm of the Bteta, 105 
reHirictioos in the interoabs ht poUic 
crder, 97 ^ 

riglit te fkkt/ih a Wft 10(^1 

‘sediidcm^ how Ihr Mb'lOO 
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restHotioofi apon 123<134, 665-6,669 
‘ -when the frei^om it impaired, 664 
• remedies for ia friogment of, 665 
' texatioo and, 665 

^PHendly rdbtioBs with fmreiga States’ . 
restrictions upon freedom of expre- 
ssion, in the interests of, 96-7 
Fandanentd Rights [see next ca- 
ptfcm ] ; 

- oontTevention of, by exist ing laws, 

. 16-16 

contravention of, by post-Connti- 
tution laws, 17-18 

goarranteed only against State action, 

' 15 

of military personnel [Art- 83'', 229 
of Government servants, 15, 676 
adujstment of competing, 20 
condict between, 15 
remedies for infringement of [Art. 32], 
212 ; [Art. 226], 404 
who cm complain of, 20 
whether can bo wai%ed, 21 
whether can be lost by ac<iuioscence, 
22 

Fundamental ‘Rights guaranteed by 
Art. 19 \see Reasonable restriction’] 

nature of the rights guaranteed by, 77 
limitations of, 79 

restriction upon, to be vai'd, must 
he related to one of the limitntiuu 
clauses, 79 

who can impose restrictions, 78 
what const tutes ro'^triotion, 81 
what is a reasonable restriction, 81 
’whether restriction includes pro- 
hibition, 9l 

G 

<)knrenmieBt servant > 
conditions of service of, how regu- 
lated, 674 , 

fundamental rights of. 676 
oflSce hold* by, durhig pleasure of 
Government, 698 

oompensation peyeble for premature 
termination cf contractual ser- 
vice. 606 

whether d^hrtmental proceedings ‘ 
can be held after exoneration at 
prevloni preceedlng. 764 
no diamWl hy*anthorlty sub- 
ocAhtate to a|i^n^ng aathorityt 691 ^ 


may be classided sepftrately, 34 
Goods : 
sale of, 81) 

Governor : 

Ordinance-making power of [Art. 
213], 362-8 • 

Grounds for preventive detention ; 

distinguished from fact, 165 
what is a ‘vague’ ground, 166-17 
effect of supplying vague grounds, 

instances of vague grounds, 167 
discretion, not to disclose facts, 168 
what is an ‘irrelevant’ ground, 167 
when one of several grounds irrele- 
vant or vague, 168 
right to le informed of, 15C 

H 

Habeas Corpos ; 

nature of, 440 
when does not lie, 441, 442 
Court to have regard to cironms- 
tances existing at the time of 
return, 447 

refusal to give effect to, 446 
appeal from order of, 448 
eases where issued, 449-447 
cases where refused, 442 
detention by priv'ate person, 446 
who may apply for, 446 
retnm to rule nut, 447 
scope of order of, 448 
costs in proceeding for, 448 
whether interim bail is avai'able, 447 
wife, custody of, 413 - ‘ 

whether a person re'eased on bail is 
entit'ed to, 44-2 

res judicata in proceeding for, 44rt 

Hi^ Court 

appeals from wc Supreme Court’] 
for each State Fart. 214], 89,5 
appointment of Chief Justice [Art. 
216. 217(1)], 896 

appointment of aeting Chief Justice 
[Art. 223], 401 

appointment of other Judges [Art, 
217], 396 

appointment of additional and acting 
Jndgee [Art. 224], 401 
appbintment by-— 

of IKstriet Judges [Art. a883> 568 
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othor QiMQbsn erf jadioial SArriue 
of [Art. SS4T, 566 
own o^ers [Art. 239J. 570 
niiplicatioQ of provisions rsUtiag to 
Sopmne Ooart to [Art. 21Bj, S99 

bills ddigotory to power of. not to be 
assented to by Governor but to 
be reserved for oonsidemtion of 
President [Art. 200, tVov.j, 384 

common High Court for States [Art. 

i3l3. 569 ' 

constitution of [Art. 216], 369 
Courts of record [Art. 215], 395 
deftnition of [Art. 3G7 (UIJ, 
extension of jurisdiction of [ \rt 230 
561 

legislative power relating to [Sob. 

Vll, List 1—78], (44) 
control of, over subordinate 03urt4 
[Art. 235], 567 
Judges of — 

acting and pleading by, after hol- 
ding office, prohibited [Art 220], 
400 

affirmation or oath by [ Vrt. 219], 399 
form of [3ch. HI], 13 
appointment of, Urt. 217 (l)], 396 
age of, determination of, 397 
eitiaenship of India, essential quali- 
fication for appointment as [ \rt. 
121], 268 

in State libgislature [.Art. 211], 390 
leave of [Art. 221 (1)], 400 
BO variation as to conditions of. to the 
disadvantage of the Judge after 
appointment [Art. 221 (2) IVov.], 
400 

insion of [Art, 221 12)j, 400 
rged on. Consolidated Fund of 
India ! Art. 112 (3) (d) (iii' 280 
retirement of [Art. 217 (1), 396 
remcval of [Art. 217, Proviso fb)], 
396 

contempt of, power to pnoish [Art. 
916], 395 

directions, power of, t) iesue re 
enfoceement (A Fpndamental 
j^gbts and iae any other purpose 
tArk S26h 4m 

wputum (administMtive) of, ehairged 
OB OaRootldatad Fund of State 
[Art. «»{«)]« 566 

jtiiYlsdi^^ of exiting £pgb CWrt 

U<|.S8S1«46I ^ 

|l^il|rtBBd mmm d [Art, 389], 660 


.power to issue of Anbaas wpm 
mandamus, etc, [Art. 296], 403 
qualifications fpr appoiatmtmt as 
Ji^ges of [Art. 217], 4do 
superintendence over aU Oonrts and • 
tribunals, by [Art. 227], 646 
superintendence whether inolj^es 
power <rf revision, 646 
transfer of Judge from one High 
Court to another [Art. 222], 400 
transfer of oonBtittttional cases, to 
[Art 228], 668 

fitilnre of couatitutbnal maoblnery 
in States — 

power of, not be aesumed by 
operation of provisions of the Cfoa- 
titution re not to be suspended 
by President during [Art. 8>^ U) 
Prov.], 

Union Territories, jurisdiction over, 
[Art. 241], 573 

Hindu Religious Institutions . 

power of State over [Art. 2C], 174 


I 

Imnuinity of 

President or Governor, shall not 
bar suit against Government, 815 

lacitemeBt to na offeuce, 98 
‘India’, 1, 7 

‘India as defined in the Govt, of India 
Act’, 7 

‘Indian States’, 

agreements with, 
privileges of Rulers of, 606 
personal rights of ilulors of, 649-50 
disputes arising of agreements 
with, 65U 

Inquiry ngnittst Govomnunt savnnis* 

whether rnsj^ J,e delegated, 702-8 
how to be made, 739, 751 
suspension, pending, 784-i 

‘Intenneffinry,* 216 
‘Intererts of the gonnl fiiMIe* ; 

meaning of, 92 

Intai'^Stata Conneflf 618 

adind^dstitak tA 41s|Mttea rahdhMI 

tOi * 

t i ittff tft hHTii ^ 
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JaaM Kashair ; • 

• “ojifioatfoa of Arts, of Constita. 

appUoUion bo [Art. 

special stafeas of, 2 

JadgM : 

of Saprme Court-. 
appointment of [Art. 124 (2)1 264 
on ^ Judges [Art. 127], 266 
conduct of, oonnot l)e discussed 

»n Parliament [Art 121], ^J63 

Wmoval of [Art. 124 4)1, -65 
. . “^'•y of [Art 125 (1)'] 

**26? 

Qua ideations for annointment as, 
[Art. 124 f3)|, 265 
of High Court [au ‘High Court'], 
allovittoe of [Art 221 (2)], 400 
no rtriation of, to the disadvintage 
ofthe iiHge after appomfment 
tVrt. 221 (2). IVor.], 400 

*Jadgni9nt, uecree or final order' 

‘277-9, 30.1 

Judicial acts 

* CQual prote''ti<in, 

49-50 

Jarisdiction ; 

in cases of dotentiou, 

160-1 


L 

Land Reform, 33, 207 

Law : 

dedned, 15, 21 
for purposes of Art. 13, 24 

.» ». .. 'H. 19, 76 9 

*• »> „ Art. 21, 153 

»» .. » Art .31 lfl9 

•• *> (, Art. 3l A. 209 

». Art* T4.5, 5R0 

»* iT* ,. .Art. 265, 613 

*' o », Art. 372, 

eqnality, boforo .[Art. 14', 27 
equal proteotion of [Art, 14], 27 
wlating to eitiaonship, 13 
ooBStltatiomi'ity of— 

prasumption in fiTonr of, 20,591, 
(85) 

aonrt a power and duty to determine, 


(118) 


whOT will a court decide the Ques- 
tion of, 20 

who can challenge, 20 
effect of being declared unoonstitu- 
tional, 22, 593 


power of Tjegisliture when declared 
unconstitutional, 23 
certain statute! etc. 25-27 




Legal practitioner : 

right to consu't, 154, 167 


Entries in, how to be app 34 
Eatries io same re’atioa 

between, 36 




flict bet'Aeen, 36 
„ re'fiting to taxing power, 37 

LegislatiTe policy • 

how to determine, 47, 581 

Legislative power 


iiU‘ dents of* .^8^ 
e^-jenti^ s of, 580-1 
Legislature > 
lerntom^ ’imits of, 577 


preaumpti .n that it ib acting within 
competenoo, 5 »1 

cannot de egite its essenthl fun- 
crionss 58 ) 
oompetenf e of, — 


for retrospective efO ^ at on, 578 
to override a judicial decia on, 
579 


how classification mav be made by, 
38 

distribution of legislative powers, 
640 

essential functions of, 5lr0-l 

funot oDs which ina> he de egatod 
dy, f)fii 5 

power to lay down Vgis’ative poliov, 
580 

power to modiM an Act, 5^0 
p ,1 e\t''nd duration (‘f, 684 
„ „ impose a tax, 585 

to ovorrido contracts, 680 
), }9 adapt, 581, 584 

H is make exemptions 581 

ff make ancillary provisions 
I, „ validate ultra vtrea Buh-« 
ordinate legis’atim, 488 < 

„ prescribe an offence, 581 
„ ,, where a law is dec'ared 

pnoonstHutional 
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psHm n Ufir bjr dustollMv 
lAgfalutorvi 6H 
», TAtkbkn vUm )e^8hk> 
tIoD, 094 

Ldotr ; 

personal libar|y — 
meaning of, 152 

x>ot to be affected except accor- 
ding *to procedure established 
bv law [ \rt 21], 151 
safeguard for, 146-7 
no judicial review of reasonalile- 
ness of a law depriving a person 
of, 162 

but courts oan interfere when 
depuration o. lihert\ is other- 
wise than in accordance with 
oTweiiure established by law, 158 

UccBsteg power. 134 

Local aothoritks** 18 

M 


Maodaww 

against whom does not he, 803-4 
nature of, 449 
discretionarv semedv, 409 
oondUtora precedent to the tstuf 
of, 450 

app' leant must have a legal right, 
450 

the right must be of a public 
nature. 451 

the party against whom writ is 
sought must have a 'egat dutv, the 
performance of which is sought 
bv the applicant. 450 
.^Ujp'ioit'on roust be made in good 
faith, 452 

app icat’on must ordinarily be 
preceded by demand for perfm'- 
mance, 452 

demand when not required, 452 
application must he mtde by 
aggrieved parti , 958, 458 
when map be refuted-- 

where writ is premature, 458 
,, ,, would be iofruotuous, 

458 

„ „ is sought to enforce 

contmetnal right, 
464. 456 

„ „ is fought to decide 

oom^isetsd que»> 
tipah flilbot, 454 


«eAi«Ni n tfTfsstr 454 

M is sought to rewodjr 
sftre ImgnlMrflHr, 
454 


„ petitioDor guilty of suppress- 
ion or misaatement 
of facts, 464 
ladies, 454 

„ there is an alternative reme- 
dy equally convenient, 456 
(fisf?n(r«tsh«f from — 
prohibition, 449 
eertwrarx, 449 
quo toarranfo, 450 
how far barreii by— 
alternative remedy, 445 
statutory remedy 
right of appeal, 456 
form of or order, 469 
«*« of— 

re ating to (^ce, 475 8 
relating to offue duties of public 

„ ,, offioia's, 175 

„ „ statute, ooDStitutienalit) 

of 481 

„ „ statutoTv duties, 475, 

483 


„ „ puh io auction, 474 

,, „ public documents, 475 . 

„ „ infoiior Courts and 

tribunals, 450 

„ „ fundamental rights, 465 

„ „ taxation, 468, 489 

„ „ contract, 463 

„ „ e’eolion, 465 

„ „ industrial disputes, 468 

„ „ land acquisition, 469 

property, 474 

„ ,1 puh io auction, 474 

,, _ , servico matters, 478 8l 

ogiinst licensing anthority, 471, 478 
local and statutory bodies, 472 3 
administrative authorities, 461 2 
,, oomm'ssion of inquiry, 482 
the Gckvernroent, 466 
„ domestic t>ihunals, 468 
,. IToiversfi ies and dSuoational 
authorities, 464 
„ muuieipal tiel, 473 
„ Po'ice. 478 
w V. IVisM authority, 478 
„ Beveooe «uth<ariiT, 4?5 
PuKtle seiTloe Oemnlssioa, 

» 

s. 


a . 

itututorv gulhcsity* 589 , 




^ fDfiy- 

«BMAu»fefmioa|l l*w, 481 
NMost ytjitioai wiUtooti Ui, 49ft 

Vfkd earn appln 

th# p«no(K whoM l«^ right hM 
been infringed, 496 
t])(i oompany whose rights have been 
infringed, 498 

en individnet share-holder oan apply 


oa*y if his individual rights are 
sffeoted, 468 

an assooiatm cannot oomp'ain where 
only personal rights of individual 
members are affected. 4 8 
anybody who is likely to be affected 
• by the order of a publicf oflScer ; 
463 


-a rate-payer where municipal funds 
are misapplied. 423 
an unincorporated soo etv , 468-9 
an intending bidder at public 
auction, 452 

parties in proceeding for, 459 
fo’Tg of order of, 469 
costs is p^’oceeding for, 460 
effect of refusal to comply with, 461 

Moger 

of order of inferiir authority in that 
of e suiarior authority, 420 
Migratiua 
of a minor, 10 
of wife, 10 
tneaniug of, 9 
to Pasistyn, 9 
Mining leases • 

extiuctiou or modification of rights 
noder, 213 

Minisiera : 

appointment of, 246, 355 
oritio'sm of 100 
Morality or decency, 98 
Minorities ; 
eottural rights of, 178 
right of, to estah'ish educatKmal 
institutions, 180 
and medium oi ins^dction, 180 
meanTne of, 183 
Moaopidy of the State • 
fundamental right, and, 137 
ifitoo ten once** 141, 146 


N 


Miiteftil hiterest* ; 

^ jpowor of Bariiamenl to l^isiate 
with rospaot to a matter, in, 697 


Utenriftlnilicn ; 
pnoeiplos of, 604 
right to notion, 604 

„ reasooabie opportnnity q| 

being heard, 604 6 
„ impartial trioimai, 506 

and bias or personal igtereri, 606 
a person must not be a yndge in bli 
cause, 606 


O 


Oath 

ronsequenres of failure to take, 871 
'Offence*, 142 
Office of profit, 
meinmg of, 255 
'Office*, 
meaning of, 373 
'Oflice nnder te State*, 374 
Ordinance>niaking power of 
Governor, 3 1^-3 
effect o' Ordinance, 398-4 
Official language, 

'Other authorities,, 
what the evpression refers to, 14 

P 


Parliament 

power to legislate for State in nati* 
onal interest, 59 

„ legislate for States with, 

their consent, 598 
residuary power ot 548 ** 

power to legislate f ^r giving effect to 
mteruUionU agreements, 
5Ub-y 

„ legislate during Emer- 
gency, 627 

„ in preventive detention, 

159 

„ in regard to Union Terri- 

tories, 696 

'Penalty*, 143 
Permit 

re'aiion to reedom of business, 134 
Personal liberty ■ 

p otection of, 143 ^ > 

Bafwffuatds against arbitary depriva- 
tion of, 143 8 
'Person*, S2, 146 
Picketing : 

if there IS any fundamental right of* 
100 101 
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nurt aitpiAy fit io &»li«QiMBt» 

76i 

rigU d! dalia^asnt io ohallenge, 757 
tcoq« of, 754 

powers of panishing authority, m 
reoeipt d. 76i 

(if PuHie Service Commtttton, 789 
of Speotal Officer for SekeduM 
Ceutee, 796 

R^presartiirtioB right <tf : 
agftiast order of preventive deten- 
tion, 164 
Rq^ngBiBcy : 

meaning of* 600 

Union law to prevail in oaee of, 600 
Mverability, doctrine of, 604 
overriding power of parliament over 
State legislation, 533-4 
effect of, 603 

validation by President's assent, 

603 

Regibirioiiiiig of property - 
under amended Art. 3l (2)-(2A), l93 
meaning of, 193 
legislative power for, 396-7 
ResMouy power of kgisbthNi, 596 


« 


Rcstrktkm of nmdamejriri Rights 

[tee Reasonable restrictions ] . 
scope of, 79 
who can impose, 78 
what constitutes a restriction^ 81 
*iu>«^ be rotated to one of the 
^Sqi^s specified in the limita- 
tions clansee, 79 
Ketzo^ectiTe : 

competence of Legislature to make, 
589 


bibHion as to criminal law, 141 
lalty', meaning d, 143 


to equality, 27 

nature of rights gnaranteed by Art. 
19. 77 

to appeal as a condition of reason- 
ablenes, 87 
to pirimt, 100 

_to consult legal pretctitioner 4 147 
to be product before nearest 
hfsgistrate, 148 

M tepreicntsrioB of the detenu, 

IW . , 


oonfljet between, 94 
natM*ef,77 ’ . 

‘S^riWgsBoy. 96 . 


RfllCb flf seniee t 

are subject to Oopstitation, 675 
who can make, 674 * • 

restricting fundamental rights, 618 
remedies for violation of, 771.2 
safeguarding of Natirmal Security 
Rules, 760 

constitutionality of, 676-682 
nature of rule making power, 765 
no obligation to make, 676 


Sales tax 

[see 'Tox on tale or purch/uet'] 
SuneoffeiMe’, US 

Scheduled and Trftal Areas, 574, 

(14)-(33) 

Sdiednied Castes : 
reservation of seats tor, 794 
meining of, 820 

Schedaled Tribes, 

Seenrity of the State, 96 
Sedition, 99 

Seidority : 

constitutional nroteotion, re„ €77 
Service mider Govmmeat : 
during pleasure of Government, 
693-4 

whether controlled by fundamental 
rights, 694 

whether om be fettered by legis- 
lation, 694 

whether can be fettered by contract, 
695 

no dismissal by anthority snbordi- 
nate to appointing authority, 
698 

power to, cannot be delegated, 701 
‘civil post’, 7 8 

of members of Defence Forces, 706 
of civilians in Defence Bstablish* 
ment, 706 

nnder the Union or State, 704 
‘appointing autttoritv’, 700 
'reduction in rank*, 726 
discharge in terms of contraet, 721 
„ d temporary oflioer, 7i48 

„ of proMioaer, 726 

eompnlsory retirement, 716 
conditions of servien— 

must not be repugnant to s3ail- 
titntlnns, 675-678 
whether ens bd» ebanged ratRil* 
MCrivaty* 691 

nay bo w««airied by 675 
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OMMOIlOg off 68ft 
and fttndamantal rigHtSt ^ 
inanity* into the^argaa— • 
po««r may be delected, 702 
integration of Btatea, effect of, 
678 

^ffeot of non-compliance Tiith Art. 
Sll. 761 

remedies for violation of, Art 
Sll, 161 
declaration, 762 

recovery of arrears of pay, 763, 765 
damages for, 767 
^t of mandamm, 768 
„ prohibition, 768 
,{ certiorari, 767 
premature termination of contrac- 
tual service, 695 

reasonable opportunity of showing 
* cause', 740 
existing law relating to, 776 
oonsuHation of F. S. G on disci 
plinary matters relating to, 784 
‘sabbordinate*, 699 
Smice Older statotoiy anOoilty i 
mandamus, re., 4H1, 705 
Service contracts : 
forraslity for, 647 

' Seniority, of Government Servant * 

right to, 668 
Service Rnks i 
enforceability of, 687-691 
remedies for breach of 687, 
oonstitutionalitv of, 676-82 
amendment of, 69‘i 
whether ran be changed retree- 
pectively, 691 

oCMHvP a 

commencement of, 250, 367 
SevcrnUlity : 
doctrine of, 18, 

if applicable to an unreisonab'e 
resMotion, 19 
as appMed,to legislation, 18 

„ • concurrent State legis'ation 
„ which is repugnant, 604 6 
Sodsl HdiMWt 

end right to freedom of religion, 173 

Sparter : 

imriadietion to take steps for con- 
torapt of Bsrliament, 860 

Slsciftl Oanrta si 

ndm for offend agaUuft Art. 14, 41- 


Spe^ ienvo [art. Ift6] : 
principles governing 

* in ckril cases, S17-C0 
„ criminal ca^cs, 323 

„ apt eals fr<»n decisions of trf. 
bunals, 930-1 

against orderes unders arts. 826-7, 
821 8 

delay in fl mg appMcation for, 314 
scope of appeal under, 316 
finding of fact, not interfered with, 

• 319, 326 7 

applicability of 0, 45, r, 8 C.P. C. to 
appeal in civil cases, 820 
pract'ce and procedure relating to, 
842 

whether lea\e may be revoked, 815 
Special proidsion 
for women and shi’dpen, 60 
for backward Masses, 61 
Speech and Expresshm 
freedom of, 65 

grounds of lostriotion of, 69 98 
right to picket, and 97 
„ strike, and, 97 

„ criticise high dignitaries, 97 

„ reedom of press, and 9l 

of government servants, 98, 186 
sedition, and 99-100 
State Legidatnre - 

Courts, not to enquire into procee 
dings of [4rts, 122. 212], 16i 890 
not do'egate of Parinment, 478 
whether Parliinent, can validate 
vltra vtres letis'ation b\, 579 
e\teDt of legislative power of, 577 
State - 

as defined for the purposes of Part 
111,13 0 ^ 

carrj lug on of trade by, if legislation 
required for, 136, 655 * 

whether can create monopolj— 
in favour of itseif, 187 

,, , particular indivi 

duals, 135, 1.37 
enuraer-'^ed, 

distinguished from Union Terri 
tories, 2 

admission or establishment of new, 
alteration of boundaries of, 3 
discrim'nation in favour oK 50 
uniting two or more State, 4 
security of, 96 

whether statute binding againeil« G61 
State actioa : 
guarentee against, 16, 76 



m 


COKSTlTVTtON OP IKDM 


Sla^ : ,, 

wb^r binding ngainife. 661 
wboo mnndniiui* Has in «aase ofi 
unoonetifettUonntiiy of* 481«2 
SwUtlfprt ei IqtijntiMi : 

when panuissthle, 586 
SdiroiiMie Jadid^ : 
oontrol oi, 567-8 
who belong to, 569 
SUbrodtante lei^siation ■ 
distinguiebed from conditional 
legislation, 586 
publication essential for, 58? 
o<»tditions for the validity of, 587.8 
power to validate idtra vire$, 588 
*$nMantinl qnestloo* : 
of law, 294 

as to interpretation of Constitution, 
258, 271 

Sait ; 

by or against the State, 658 
against the State, when lias 
for contract, 659 
for torts, 659-661 

Saperintendence, High Coart^a power 
of; 

includes administrative as well as 
iudiciat superintendence, 546 
includes power to trans er cases, 556 
discretionary nature of, 548 
may be exereised mo motu, 548 
how tar alternative remedy would 
be ground for refusal, 549 
ooDtinued existence of court or 
tribunal not a necessary condi- 
tion, 850 

conditions for the exercise of, 550-2 
in civil prooedings, 551 
' iia eriminal proceedings, 652 
in proceedings before tribunals, 
652 

does not extend to military tribu- 
nals, 656 

cannot be herred by legislation, 557 
appeal from order of, 557 

S a pre a w Coart; 

oHginal jurisdiction of fart. ISI], 269 
Axeeptims to, 269-70 
appallata iurisdiotion : 

in coflatUntkmal cams, 2f0 
hi eNH cases, 275 
ht cvhainaT earns, 302 
ovaP iwvisioDal orders, 818 
ovcfdlMrstiooary funcldan, 818 
hp spspial leave, 816 


ofpiioh tn civil sates ;« 

condithms of eivil appeal, 276-98 
*olvil procesdiog’, 2M 

Saprene Conart : 

*otber proceeding,* 271 
decree of affirmance, 288-9 
value of snbiect-matter, 282 
‘involves*, 286 
question of law, 291 
substantial question, 294 
certificate as to fitness, 295-8 
certificate not conclusive as to 
appeal, 294 

certificate, form of, 290 
^judgment*, 277 

‘judgment, decree or final order* 276 
‘decree*, 178 
final order. 278 

‘court*, 286 • 

‘property*. 287 
‘variation*, 289-90 
scope of appeal, 299 
constitutional question, in 29^ 
single ]udge decision, 802 
whether lies in forma pauperi$, 298 
limitation for spplicaticn for certi- 
ficate, 2P9 

judgment or decree cf affirmance, 

288 

fact, puestion of, 29*2-4 
princip’es according to which o vil 
appellate jurisdiction exercised 
299-301 

practice and procedure, in, 309 
appeals tn criminal eases [Art. 184] ; 
principles accord irg to which cri- 
minal appellate jurisdiotion 
wou’d I e exercised, 300 
‘acquittal,* 804 
appeal fn m, 307 
‘judgment*, 803 
‘final order*, 308 
'criminal proceeding*, 303 
conditions for cert-ificale, 804-7 

procedure relating to oertifioate, 
808 

oertifioate not oonolusive, 309 
form of order on appljkwtion for 
eertiflcate, 809 

soope of appeal filed on ssvli- 
fioate, 810 

refusal of applieallon {or eerti- 
'fieateSOO 

questions of Inw, 811 - 
praotioe and proosdurn, in^ 111 
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ttfptalt by fpeetab leave [Art X36J : * 
delay in filing application fort 3 A 
intorferenoe wiA findings of fact, • 
319, S20, 32‘J, v26, 832 
interlerenoe wtth interlocutory 
order, 831 

snatnre of the po'wer, 294-5 
„ “cause or matter" 317 
court or tribunal", 334 
SMpe of appeal by special leave, 316 
limitation for petition for special 
leave, 395 

principles according to which 
sp 3 oial leave would be granted, 
313 

in civil oases, 317 
,, criminal cases, 323, 324 
appeal against acquittal, 828 

„ from order under art. 2 16 , 321 
^ „ from dismissal tn limine, 323 
„ from order under art. 227, 323 
from decisioos of tribunals, 330, 
382, 334 

4 II authorities to act in aid of 
’ Supreme Court [Art. 114J, 34G 
lian on practice by, retired Judge 
of [Art. 124 (7)', 217 
enforcement of decrees and orders 
of [Art. 142j, 344 

jurisdiction if can be barred by 
statute, 313 

whether leave can be revoked, 31.1 
alternative remedy, and, 815, 332 
practice and procedure, fur, 315, 
322, 324, 329, 342 

consideration of evidence by Supreme 
Court in, 3-7 

Suspension : 

pending Departmental inquiry, 732 
„ arrest or crimiual proceeding, 733 
positiou of Government servant 
under suspension pending 
inquiry, 734 

as a substantive penalty, 733 
effect of terminatiSif of proceedings 
upcgi oAor of suspension, 787 
cannot be ordered retrospectively, 735 
deduction of M^ges during suspension. 
785 

T 

Ttxt 

meaning of, 614^ 
dletingsisbed from fee, 630*2 
on vnUat, q^oO^ioity, 647 


» -professions etc, 696, ( 86 ) 

„ advertisements, (64) 

„ ‘goods and passengere, (64) 

„ vehicles, hb) 

„ animals and boats, ( 86 ) 
luxuries, ( 86 ) 

„ entertainments (87) 

„ betting,( 88 ) 

existing taxes, saving of, 628 

cess, and, 632 

b> State, of sale of goods [art. 286], 

• 687 

„ of goods of special impor* 
tance in inter-state t^e, 
645 

„ of Union property [art. 285], 
634-7 

by Union, of State property and 
businebS [art. 289], 647-9 
it can be impoaed by subordinate 
legislation, 615 
remedv tor taxation — 

without authority of law, 617 
Against constitutional prohibi- 
tions, 617 

constitutional limitations on power 
of, 616 

refund of U\ declared ultra «»rw, 
6J7-8 

delegaiii .n of power of, 685 
double, 614 
retrospective, 614 
by subordinate legislation, 615 
validation of illegal, 017 
Taxing laws ; 
and art. 19 (1) (g), 187 
reasonibleoess of, 89-90 
Tax on sale or pnrdiase : 
restrictions upon power of IjfeatoAw 
impose, 638, ( 88 ) 

‘outside the State', ^9 
ill the course of export or import*, 
642 8 

meaning of. (79)-81) 
movement of goods, meaning of, 
64*- 

situs of sale, v40 
on sale or purchase— 

which occasions an export o» 
import, 640*644 
by transfer of documents of 

544-5 • 

of goods of special importanee In 
inter-State trade, 645-6 
Mn the course of inter-Strta hade 
and oommoroe'* 646 
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Mm- 


m MM o( buildifts fioatntotai (61) 
by l^linmeoit, (84) 

Tennintioii «f aerflce : 

‘APIkolotmeoC inoludes, 69 
TUks i 

abolition of [art. 18]| 74 

*To aeqpin* ||8 
O'o dspose or, 118 
fTohoid*, 118 
Torts : 

liability of State for torts of its 
servaotsi C59 ' 

'Trade*, 198, 663 

Trade, coanuerce lotercoorse 

freedom of, 662-4 
restrietions cm, 611, 965, 669 
as distioguiabed from regulation 
of. 606 

assent of President required for 
legislation, 611 
and fundamental right, 662 
‘interoourse*, 604 

no discrimination between imported 
and local goods, 668 
of goods of special importance to 
interstate trade or commerce, 
646 

' when ireedom of impaired, 664 
remedies for infringement of, 665 
taxation, and, €65, 070 
TerrHwy of India , 

Domicile in the territory at the 
commencement of thd Constitu- 
tion, 7 

meaning of, 2 

'The State*, 13 

Trading by the State, 135 

■^if legislation required for, 136, 655 
TnISc in bnaan being *. 
prohibition of, 169 
Hranslnr ; 

of constitutional cases from sub* 
ordinate Courts to High Court, 
[art («S48)], 668 
eonditions necessary for, 658 
disposal of case on transfer, 667 
std)stantial question as to interpre- 
tration of Constitution, <660 
or Government servant, 4^, 690 

, provisiop for, hoar far offends against 

Art. 14, 41 

* jndieiat bantroi over, 3d0> 690, 536, 

ISO. 631, 


wban .vela without* iuritd]rtid& ot 
in violation of jMnoiplw of 
natural )ustieei>498, 504, 


U 

'Under the Goverameat* ; 

meaning of, 374 

Union : 

control of, over States, [art. 257], 608 
power of to entrust functions' 
to [art. 258], 908 
„ „ to take over functions 
from States [art 258A], 60B 
jurisdiction of, iu re ation to terri- 
tories outside lodie [art. 260], 
610 

public acts, records and proceedings 
of [Art 2611, 610 
m( mbership of, 2 

exception of, frean State taxrtion, 
[art. LS'jJ, 634 

exemption of State, from* taxation 
by Union [art. 289], 648 
territory of 1 

Uidon of India ■ 
membership of, 2 
borrowing by [art. 392], 650 
suits by or against [art. 3001, 658-61 
civil post, under, 705 

Union Territory , 

what is, 2 

a separate entity, 571 
difference in status of. from States, 
2 

administration of, 570 
alterations of area or boundary of, 4 
High Court tor, 578 
jurisdiction of High Court [Art. 230], 
561-2 • 

power of President of make tegula- 
tions relating to, 573 
couneil oi miiuBters (or jjart. 289A], 
671 • 

legislatnre fnr [art. 383 A] 671 
common High Conrt^fov one or more 
[art. 381], 563-8 

UntondnUlity, 
abolition of, 74 
pnnishablo in aooordaaco 

Unl^juUiiUtg (djf<nMs) 4^t, f|d4, 





m 


‘VoW’, 1^,603 

w 


writs [ae« ‘Appliufttioa under art. 32, 
226’] 

power oi Supreme Court, to issue, 
223 

power of High Court to htsue, 40 1 
not limited to i’rerogative writs, 406 
cannot be Urred by statute, 406 
• general principles relatii^g to, 404 
,, grounds for refusing, 407 
power of lligb Court to dismiss 
t« application for, 429 
discretionary in nature, 407 
^ow far existence of alternative 
remedy bars, 412 415, 415 
other than prerogative writs, 378 
territorial jurisdiction for issue of, 
•403i4r». 438 

‘ against any person or authority, 
438 

against Government, 439 
, the Legislature, 439 
for any other purpose’, 440 


delay, as banmg, 409 
acquire, as barrinj^ 410 
guppression of ^s, as barring, 
411* 

statutory remedy, need fer exhans* 
tionof, 416 

legislative power, in regard, 672 
nature of the proceeding for, 418 
parties to proceedings for, 425 
whether evidence can by taken in 
a proceeding for, 431 
•whether joint petition lies, for, 427 
wheter disputed facts may be 
investigated, 408 

reliefs not available m a proceeding 
for, 432 

addition of necessary parties, 896 
application and affidavit for, 420 
applicability oi C. P. Code to pro* 
ceedings for, 42K 
appeal from orders, 433 
renew of orders of, 434 
if any new point may be raised at 
the bearing for, 430 
whether second application lies 
for, 435 j 148 

merger, effect of, 418 
counter— affidavit, in proceedbg, 

for, 421 



